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INTRODUCTION

My name is Gerald Gray, and I am the elected Chairman of the Little Shell Tribe of

Chippewa Indians. On behalf of the Little Shell Tribe I urge Congress to enact The Little Shell

Tribe of Indians Restoration Act of 2013, S. 161. Further, I ask that this written testimony be

included in the record of this hearing.

The Little Shell Tribe of Chippewa Indians of Montana (Tribe) has been involved in the

federal acknowledgment process since 1978. To put that into perspective, the Tribe has been in

the process for all or parts of five decades. We still do not have a final determination and no

indication of when a final determination might be rendered. We urge Congress to end the

Tribe’s ordeal by legislatively recognizing the Tribe. The Tribe already has suffered too long

from the brutalizing effects of the Bureau of Indian Affairs' administrative recognition process --

and forcing it to wait any longer only prolongs the historical injustices already endured by a

Tribe that has no federally protected land base on which it can protect its heritage and culture,

and provide desperately needed services and housing for its people.

I. Overview of the Procedural History of the Tribe's Participation in BIA's Federal
Acknowledgment Process

On July 14, 2000, twenty-two years after starting the process, Kevin Gover, the Assistant

Secretary-Indian Affairs (“AS-IA”), signed a "Proposed Finding for Federal Acknowledgment of

the Little Shell Tribe of Chippewa Indians of Montana." 65 Fed. Reg. 45,394 (July 21, 2000)

(“PF” or "Proposed Finding"). After summarizing the evidence under each of the criteria, the

Assistant Secretary concluded that "the petitioner should be acknowledged to exist as an Indian
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tribe."1 Id. at 45,396 (emphasis added). However, on November 3, 2009, after an administration

change, the Acting Principal Deputy, Assistant Secretary-Indian Affairs reversed course and

issued a Final Determination (FD) against recognition of the Little Shell Tribe of Chippewa

Indians of Montana (Tribe), thereby reversing the favorable proposed finding. 74 Fed. Reg.

56,861. The Acting Principal Deputy reversed Assistant Secretary Gover's Proposed Finding

despite the fact that in the interim no negative comments were received on the PF, and despite

that fact that the State of Montana, all affected local governments, and all Montana Tribes, as

well as others, expressly supported Little Shell's recognition.2

The Tribe appealed to the Interior Board of Indian Appeals (IBIA) on several grounds

within its jurisdiction, as set forth in 25 C.F.R § 83.11 (d)(9). On June 12, 2013, the IBIA

rejected the Tribe’s arguments based on those grounds. The Tribe also raised arguments outside

the jurisdiction of the IBIA that were referred to the Secretary of the Interior under §§ 83.11

(f)(2) and (g)(2). 25 C.F. R. § 83.11 (f) (2) which provides that the Secretary has the “discretion

to request that the Assistant Secretary reconsider the final determination on [the] grounds”

1 Relying largely on the summary under the proposed findings, the Montana Supreme Court held that the Little Shell

Tribe met the criteria of Montoya v. United States, 180 U.S. 261 (1901) for common law recognition as a Tribe.

Koke v. Little Shell Tribe of Chippewa Indians of Montana, Inc., 315 Mont. 510, 68 P.3d 814 (2003).

2 Two third party comments were received. One was moot and the other comment simply requested explanation of

certain matters. George T. Skibine, “Summary under the Criteria and Evidence for Final Determination Against the

Federal Acknowledgment of the Little Shell Tribe of Chippewa Indians of Montana,” 15-16, (Oct. 27, 2009)

(“FD”).
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referred by the IBIA. On September 16, 2013, the Secretary of the Interior granted the Tribe’s

request on all grounds and referred five serious questions to the Assistant-Secretary, stating:

“Based on the nature of the five alleged grounds, particularly with regard to the due process

concerns and questions regarding burdens of proof, I am Exercising my discretion to request that

you reconsider the Little Shell Final Determination.” (Exhibit A attached). The five questions

sent back to the Assistant-Secretary for reconsideration are as follows:

1. Should reconsideration be granted based on the allegation that due process required

that Petitioner be provided with an opportunity to review and comment on the interviews of 71

individuals conducted by OFA, and other materials obtained by OFA after Petitioner’s last

filings and prior to the issuance of the Final Determination?

2. Should reconsideration be granted based on the allegation that application of criterion

§ 83.7 (a) is arbitrary, capricious, and contrary to law?

3. Should reconsideration be granted based on the allegation that the Final Determination

erred in requiring Petitioner to demonstrate that the Federal actions relied upon by Petitioner to

obtain the benefit of section 83.8, were clearly premised on Petitioner’s ancestors being a tribal

political entity with a government-to-government relationship with the United States, and that

the Final Determination applied an incorrect burden of proof to the evidence that Petitioner

provided to show five instances of previous Federal acknowledgment?

4. Should reconsideration be granted based on the allegation that the Final Determination

imposed upon Petitioner a burden of proof greater than that required by § 83.6(e)?

5. Should reconsideration be granted based on the allegation that it was arbitrary and

capricious, or contrary to law, for the Final Determination to reverse the favorable Proposed
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Finding, when no substantial negative comments were received regarding the Proposed Finding

and Petitioner submitted evidence strengthening its petition?

As to these questions, the Secretary concluded that “The allegations in these grounds

suggest that further review by your office would ensure that the Department’s final decision in

this matter benefits from a full analysis and comports with notions of a full and fair evaluation of

the Little Shell petition.”

Earlier this year, and prior to the referral of these questions to the Secretary, the Assistant

Secretary for Indian Affairs made an important announcement of “Consideration of Revisions to

Federal Acknowledgment Regulations.” (Copy attached as Exhibit B). Because the Little Shell

FD is not yet final agency action, the Tribe requested that it be provided the same opportunity to

suspend further consideration of its petition until the revised regulations are promulgated. This

request was also addressed by the Secretary who concluded that, “In addition to addressing the

five matters referred by the IBIA, please consider the petitioner’s request that the Department

suspend consideration of the petition pending the enactment of revised acknowledgment

regulations.”

During the decades that the Tribe has been subjected to the administrative recognition

process, it has consistently highlighted its concerns about the defects in that process and the

profound injustices those defects often cause. After years of having its concerns fall on deaf

ears, the validity of the Tribe’s complaints shows signs of finally being addressed by the depth

and breadth of the proposed amended regulations. Nevertheless, these proposed regulations are

not yet adopted, and the Tribe has no way to know when or even if they will be. The United

States owes an obligation to the Little Shell Tribe and its people, and that obligation already has

been too long overdue in its fulfillment. Accordingly, the Little Shell Tribe respectfully urges
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the United States Congress to exercise its constitutional power to restore federal recognition to

our Tribe, and finally to deliver us from the misery that for five decades has been our lot with the

current version of the Bureau of Indian Affair's federal acknowledgment process.

II. The Ways in Which the Current Administrative Federal Acknowledgment Process
Has Failed the Little Shell Tribe

For the purpose of demonstrating to Congress that the current administrative process is

woefully defective, and that to avoid further injustice Congress must step in to recognize the

Tribe, the Tribe provides below additional information related to the five questions raised by the

Tribe and referred by the Secretary to the Assistant Secretary.

1. The Regulations Denied the Tribe Due Process; The Draft Regulations Implicitly
Recognize the Need for More Due Process Protection in the Administrative
Acknowledgment Process.

Before the Final Determination on the Tribe’s petition, an OFA staff member made an

additional, extensive field trip to visit the Tribe, during which 71 individuals were interviewed.

FD page 49, fn 38. In addition, scores of other documents were obtained and relied upon in the

FD. Id. There is no provision in the regulations for petitioners to review documents under such

circumstances and the FD was issued without the Tribe having had the chance to review and

respond to this evidence.3 The FD specifically indicates that the OFA relied on "evidence that

the Department researchers developed during their verification research." 74 Fed. Reg. 56,862.

3 Indeed, the Tribe was required to file a FOIA request to even obtain the materials which should have been

provided to it as a matter of course. It then had to wait months to get the materials, was denied access to some

materials, and was required to pay costs of over $5000 to receive the documents that were provided. The IBIA’s
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There are substantial benefits that flow from federal recognition. § 83.2 provides that

"Acknowledgment of tribal existence by the Department is a prerequisite to the protection,

services, and benefits of the Federal government available to Indian tribes by virtue of their

status as tribes. Acknowledgment shall also mean that the tribe is entitled to the immunities and

privileges available to other federally acknowledged Indian tribes by virtue of their government-

to-government relationship with the United States…." Given the importance of the benefits

which flow from recognition, tribes have a right to due process in the recognition process. Kelly

v. Railroad Retirement Board, 625 F.2d 486, 490 (3d Cir. 1980); Marconi v. Chicago Heights

Police Pension Board, 836 N.E. 2d 705, 725-26 (Ct. App. Ill. 2005).

While the Tribe’s direct contention that it had a right to see and comment on all evidence

before a FD issued is not addressed by the draft regulations, there are proposed changes which

reflect a realization that the present regulations do not provide adequate due process. § 83.10

(n)(2) provides for the opportunity for a hearing on the “reasoning, analyses, and factual bases

for the proposed finding, comments and responses. The Office of Hearings and Appeals (OHA)

or Assistant Secretary for Indian Affairs (ASIA), written in the proposed regulations as "[OHA

or AS-IA?]," may require testimony from OFA staff involved in preparing the proposed finding.

Any such testimony shall be subject to cross-examination by the petitioner.” Exhibit B. These

suggested revisions are consonant with the Tribe’s contentions and the Tribe has suggested, in

comments on the preliminary discussion draft regulations, that the final regulations require that

pondering over what was received and when, is irrelevant since all materials were received after the time in which

the Tribe could have commented prior to the FD. 57 IBIA at 127, n. 21.
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petitioners receive all documents on which a FD is based, with an opportunity to comment before

issuance of the FD.

2. Criterion 83.7 (a) Is Arbitrary, Capricious, and Contrary To Law. The AS-IS
Evidently Realizes This As the Draft Regulations Propose Deletion of This
Criterion.

25 C.F.R. § 83.7 is titled "Mandatory criteria for Federal acknowledgment.” Failure to

meet any criterion results in a negative Final Determination. 74 Fed. Reg. 56,861. Criterion (a)

requires a showing that "The petitioner has been identified as an American Indian entity on a

substantially continuous basis since 1900." While such a showing may constitute evidence that a

tribe exists, it cannot be a mandatory criterion. The unacceptability of (a) as a mandatory

criterion is demonstrated by a simple thought experiment. Imagine that a tribe definitively

satisfies the other six criteria – in other words, demonstrates tribal existence in every meaningful

sense. Imagine further, that they have not been referred to as a tribe, or even as a collective by

unknowing outsiders “on a substantially continuous basis since 1900”. They would be denied

acknowledgment under the regulations. That result cannot possibly be the law, as it would

clearly violate the equal protection clause of the Constitution which requires those similarly

situated to be treated similarly. City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 439

(1985). It would also violate Congressional legislation requiring that all tribes be treated equally.

Federally Recognized Indian Tribe List Act of 1994, PL 103-454 (1994).

The AS-IA has apparently conceded this issue by proposing, in the draft regulations, to

delete criterion (a). See Exhibit B, §83.7(a). The Secretary has also requested reconsideration

of criterion (a).
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3. The OFA Applied The Incorrect Standard To The Question of Previous Federal
Acknowledgment.

The FD indicates that to show previous federal acknowledgment, and so avail itself of the

relaxed standards of proof contained in § 83.8, the Tribe had to show not merely that its

existence was previously acknowledged, but that it had a previous government-to-government

relationship with the United States. 74 Fed. Reg. 56,863. The latter requirement runs afoul of the

regulations and the policy underlying those regulations and will be the subject of comment on

the preliminary discussion draft regulations. The Discussion Draft Regulations propose some

excellent improvements in streamlining the process if a petitioner demonstrates previous federal

acknowledgment.

The draft regulations provide in § 83.8 (d) (2) and (3) that if previous federal

acknowledgment is shown, then community § 83.7 (b) and political influence § 83.7 (c) need

only be shown for the present time. These are excellent proposals and should be adopted in the

final regulations. Further changes must be made to clarify what must be shown to establish

previous federal acknowledgment. The present regulations have been interpreted by OFA to

require that a petitioner show not only that its existence was previously acknowledged, but also

that it had a previous government-to-government relationship with the United States. See, e.g.,

74 Fed. Reg. 56,863.

The Tribe has submitted comments on the discussion draft regulations arguing that this

needs to be done and is hopeful that its views will ultimately prevail on this issue as it has so far

on the other issues. In this regard, it is significant that this issue relates to burden of proof, which

was an area given special emphasis, as noted previously, in the Secretary’s referral to the

Assistant Secretary. See Exhibit A.
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4. The Final Determination Imposed A Higher Burden of Proof Than Should Have
Been Required, Had Historical Circumstances Been Properly Taken Into Account.
The Discussion Regulations Propose Significant Changes in The Criteria That Must
Be Met.

Kevin Gover, the then AS-IA, in issuing a preliminary finding in favor of the Tribe,

indicated that the historical circumstances, in large part caused by US policy, dictated that the

proof of criteria under the regulations be interpreted in light of those circumstances. The FD did

not adequately allow for historical circumstances. In vindication of the Tribe’s position

throughout the years, the discussion draft regulations propose sweeping changes in the criteria

themselves in recognition of the complexity of tribal histories cause by US policy. Even the

proposed changes are inadequate, but are a vast improvement and vindicate the Tribe’s constant

urging that complex historical situations must be taken into account.

The draft regulations propose substantial changes to criterion § 83.7 (b), community,

which are in general salutary, but the final regulations need to go further. The draft regulations

change the requirement that a petitioner show that a “predominant portion” of the petitioning

group comprise a distinct community to a showing that an unspecified, "(XX)," per cent do so,

and changes the time frame for such a showing from historic times to from 1934. The proposal

to eliminate the reference to “predominant portion” is a good one, but the proposal to insert a

percentage is fundamentally flawed. A percentage arrived at in the abstract cannot do justice to

the complexity on the ground. Rather, a determination should be made “based on an overall

evaluation of the totality of the evidence” and a favorable finding “should not be precluded

because of some gaps in the record.” The determination should be governed by the “substantial

evidence” test, with the evidence viewed in the light most favorable to the petitioner, and taking

into account historical circumstances and any adverse effects of federal actions or policy.
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The present definition of community refers to “consistent interactions and significant

social relationships within its membership”. The present regulations distort this definition when

they set forth the types of evidence that can be presented to meet the criterion of community, by

references to “significant rates of marriage”, “significant rates of informal social interaction

which exist broadly among the members of the group”, “a significant degree of shared or

cooperative labor…”, “evidence of strong patterns of discrimination…”; “Shared sacred or

secular ritual activity encompassing most of the group”; cultural patterns shared among a

significant portion of the group…”. These qualifiers distort the meaning of the definition which

does not imply any specified portion of the community must engage in any specific activity.

Rather, it just requires consistent interaction and relationships of significance “within the

membership”. Few recognized tribes today could meet the arbitrary standards imposed by the

qualifying terms contained in the references to the types of evidence listed. It is best to list the

types of evidence without the qualifiers which seem to introduce arbitrary standards at every turn

and then to make a determination based on the totality of the evidence.

Likewise the draft regulations propose changes in the ways in which community can be

definitively shown. The present provisions provide that community can be shown by

demonstrating 50 per cent in-marriage, 50 per cent sharing of distinct cultural patterns, or 50 per

cent concentration in residential areas. The draft regulations delete the reference to 50 per cent

and instead indicate an unspecified, "[XX]," per cent. § 83.7 (b) (2). If percentages for

definitive showings of community are ultimately adopted, it should be made clear that these

percentages do not imply that something close to those percentages is needed to establish

community absent such a definitive showing.
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§ 83.7 (c) (2) provides that political influence can be shown by “demonstrating that group leaders

and/or other mechanisms exist or existed which:

(i) Allocate group resources such as land, residence rights and the like

on a consistent basis;

(ii) Settle disputes between members or subgroups by mediation or

other means on a regular basis;

(iii) Exert strong influence on the behavior of individual members, such

as the establishment or maintenance of norms and the enforcement of sanctions to direct or

control behavior;

(iv) Organize or influence economic subsistence activities among the

members, including shared or cooperative labor.”

The draft regulations propose a new “(v) Show a continuous line of group leaders and a

means of selection or acquiescence by a majority of the group’s members.” This is a good

revision if the word “majority” is deleted and with that change should be adopted.

Proposals for criterion (c), political influence, likewise changes the relevant period for

which political authority is measured from historic times to 1934. § 83.7 (c). This is an

important step in the right direction, but once again adopts an arbitrary criterion. 1934 is

obviously based on the date of the passage of the Indian Reorganization Act (IRA), but that Act

contemplated actions related to recognition occurring after that date, and that factor should be

reflected in the final regulations. In addition, the situation on the ground may be such, that

starting from 1934 does not adequately do justice to the Tribe’s situation, and in that case the

regulations must be flexible enough to deal with the history and context of each Tribe. Once

again, the decision must be made based on the totality of the evidence without the present
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qualifiers attached to the type of evidence, such as “significant numbers of members”, “most of

the membership”. If, the evidence provides “substantial evidence” of political influence, then the

criterion must be considered met.

5. The Reversal of the Favorable PF Despite A Stronger Record, and No Negative
Comments, Is Arbitrary, Capricious, and Contrary To Law. The Draft Regulations
Implicitly Agree With That Conclusion.

As noted previously, no negative comments of any consequence were received as to the

favorable PF, despite years for people to complain. In fact, substantial time and money were

invested in strengthening the petition. To reverse the favorable PF under such circumstances is

arbitrary, capricious and contrary to law. Cf. Mobile Communications Corp. of America v.

F.C.C.. 77 F.3d 1399, 1407 (D.C. Cir. 1996).

The draft regulations implicitly recognize the force of the Tribe’s argument and would

resolve the issue in the Tribe’s favor. Exhibit B, § 83.10 (m) provides:

At the end of the period for comment on a proposed finding, "[OHA or AS-IA?]" will

automatically issue a final determination acknowledging petitioner as an Indian tribe if the

following are met (emphasis supplied):

(1) The proposed finding is positive, and

(2) "[OHA or AS-IA?]" does not receive timely arguments and evidence challenging

the proposed finding from the State or local government where the petitioner’s office is located

or from any federally recognized Indian tribe within the state.

As noted, no substantive negative comments were received from anyone, and all local

and state governments and Indian Tribes in Montana support the acknowledgment of the Little

Shell Tribe. See 74 Fed. Reg. 56,862, FD at 15-16, and PF at 9. Under such circumstances, as
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recognized in the draft regulations, an automatic favorable final determination would be

warranted, not reversal of a proposed favorable finding.

CONCLUSION

The Little Shell Tribe of Chippewa Indians applauds Assistant Secretary Kevin

Washburn for finally addressing the serious, long-identified flaws and failures of the current

administrative federal acknowledgment process, a process that repeatedly has been criticized by

the Senate Indian Affairs Committee as broken. The regulations as presently written have

subjected the Tribe to a continuing, serious miscarriage of justice that has stretched now over

five decades. The arguments the Tribe has made as to the defects in the system are largely

vindicated in the discussion draft regulations. It is crucial that the process of amending the

regulations go forward expeditiously and be strengthened along the lines the Tribe has argued.

However, it is not known how long the process of amending the regulations will take,

what shape the ultimate regulations will have, or even whether they will ever be adopted. The

Tribe already has waited too long for restoration of its recognition. The Tribe must not be asked

to continue to wait in limbo for several more years while it waits to see what happens to the

regulations. Again, the Little Shell Tribe of Indians respectfully urges Congress to end the

Tribe’s ordeal by extending federal recognition to the Little Shell Tribe through enactment of the

Little Shell Tribe of Chippewa Indians Restoration Act of 2013.






























































