












































































































































Importantly, the decision has led to a series of federal court decisions that are further undermining
tribal sovereignty and the federal trust responsibility. The United States is a defendant in many of
these cases, at significant expense to the federal taxpayer.

We are simply asking Congress to restore the past practice of 75 years under the IRA. From 1934

to 2009, the IRA has enabled Indian tribes to rebuild homelands to provide essential governmental
services to Indian communities through the construction of schools, hospitals, Head Start, elder care,
veteran’s centers, housing, and community centers. The IRA’s land to trust authority has also assisted
m‘besmpromﬁnsowmmmlnnu,mdm Tribal trust lands also play a significant
role in tribal economic development as well as job and wealth creation in tribal communities and
surrounding non-Indian communities.

Carcieri fix legislation is not only budget neutral but also will save the federal government money that
is currently being expended to defend itself from mushrooming litigation. In the 113% Congress, Rep.
Tom Cole introduced H.R. 279 and former Rep. Ed Markey and Rep. Colleen Hanabusa introduced
H.R. 666. Both bills would restore the Secretary’s tribal land to trust authority and bring certainty to
the status of tribal lands.

We thank you for your consideration of this important request, and we look forward to continuing to
work with you on passage of this critical legislation.

Sincerely,




@ Montana & Wyoming Tribal Leaders Council

175 North 27t Street, Sulte 1003, Billings, MT 59101 Ph: (406) 252-2550 Fax (406) 254-6355
Website http://www.mtwytlcorg  Emall: chervib@mtwytic.com

March 4, 2014

The Honorable John Barrasso
United States Senate

307 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Michael Enzi

United States Senate

379A Russell Senate Office Building
Washington, D.C. 20510

The Honorable Cynthia Lummis
United States House of Representatives
113 Cannon House Office Building
Washington, D.C. 20515

Re: Request to Enact Carcieri Fix Legislation
Dear Senator Barrasso, Senator Enzi, and Representative Lummis:

On behalf of the Montana-Wyoming Tribal Leaders Council (MT-WY TLC), I write to respectfully
urge you to support enactment of legislation to address the Supreme Court’s misguided decision in
Carcieri v. Salazar (2009). Fallout from this decision is undermining tribal sovereignty, preventing
the federal government’s ability to uphold its trust obligation, and harming the ability all federally
recognized Indian tribes to restore homelands lost through past failed federal policies.

The Carcieri Court overturned 75 years of Republican and Democrat Administration precedent in
applying the Indian Reorganization Act (IRA) to place land into trust for all tribes, so long as the

tribe was federally recognized at the time of the trust application. Contrary to congressional intent,

the Supreme Court limited the application of the IRA to only those tribes that were “under federal
jurisdiction” as of 1934, No federal law or regulation defines the term “under federal jurisdiction”. As
a result of these legal ambiguities, the ruling is wreaking havoc throughout Indian Country.

The Carcieri decision undermines tribal sovereignty, stifles Indian Country economic development,
and raises significant public safety concerns. The decision jeopardizes the status of all tribal
homelands and has further delayed the already severely backlogged land-into-trust process. The
Carcieri decision opens up legal questions about the status of exiting Indian lands. As a result,
investors have pulled out of economic development projects that would create jobs in tribal
communities.



Importantly, the decision has led to a series of federal court decisions that are further undermining
tribal sovereignty and the federal trust responsibility. The United States is a defendant in many of
these cases, at significant expense to the federal taxpayer.

We are simply asking Congress to restore the past practice of 75 years under the IRA. From 1934

to 2009, the IRA has enabled Indian tribes to rebuild homelands to provide essential governmental
services to Indian communities through the construction of schools, hospitals, Head Start, elder care,
veteran’s centers, housing, and community centers. The IRA’s land to trust authority has also assisted
tribes in protecting our traditions, cultures, and customs. Tribal trust lands also play a significant

role in tribal economic development as well as job and wealth creation in tribal communities and
surrounding non-Indian communities.

Carcieri fix legislation is not only budget neutral but also will save the federal government money that
is currently being expended to defend itself from mushrooming litigation. In the 113 Congress, Rep.
Tom Cole introduced H.R. 279 and former Rep. Ed Markey and Rep. Colleen Hanabusa introduced
H.R. 666. Both bills would restore the Secretary’s tribal land to trust authority and bring certainty to
the status of tribal lands.

We thank you for your consideration of this important request, and we look forward to continuing to
work with you on passage of this critical legislation.

Sincerely,

PN G N

I;'an Posey, Board Chairman
Montana-Wyoming Tribal s Council
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Statement on the Carcieri Crisis: The Ripple Effect on Jobs,
Economic Development and Public Safety in Indian Country
by
Congressman Tom Cole

Mr. Chairman, thank you for holding this hearing and thank you for
allowing me to make a statement on this important issue.

The Supreme Court in 2009 turned the entire notion of tribal sovereignty on
its head. By taking land into trust for the use of tribes, the federal
government preempts state regulation and jurisdiction allowing tribes as
sovereign governments to deal directly with the United States on a
government to government basis.

In the Carcieri decision the Court ruled that the Indian Reorganization Act
(IRA) provides no authority for the Secretary of the Interior to take land into
trust for the Narragansett Indian Tribe because the statute applies only to
tribes under federal jurisdiction when that law was enacted in 1934. This
decision creates two classes of Indian Tribes: those that can have land in
trust and those that can not. Many tribes in existence in that year were wary
of the federal government, and for good reason. Inclusion in that legislation
bears no relation on whether a tribe existed at that time or not. This two
class system is unacceptable and it is unconscionable for Congress not to act
to correct the law as the Supreme Court interpreted it in the Carcieri
decision.

As the only current Member of Congress who is an enrolled tribal member, I
cannot understate the importance of tribal members’ relationship to the land
to their identity and culture. In many cases it is also the driving force for
economic development for tribes and tribal members. Tribes across the
Great Plains and the Western United States rely on their trust lands to
produce energy, both conventional and renewable. Tribes in these areas also
use land in agricultural production. Tribes in the Northwest use the fish
from the waters adjacent to their land not only to feed their people but also
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as a catalyst for jobs catching, processing and marketing those fish. Much
land has been taken from tribes and tribal members. It is unconscionable for
us to make it harder for tribes to gain back their traditional lands.

The land-in-trust system has problems for sure, but it is the system we have
had in place for over 70 years. Current laws make it difficult to develop
trust land. Projects that should take weeks to plan and secure regulatory
approval for can take years. The federal government already puts burdens
on tribal land, the Carcieri decision just adds to those burdens by making it
harder for tribes to manage and grow their sovereign territory.

In addition to economic development, trust land allows tribes territory to
provide essential government services. These services include tribal police
and courts. Last Congress, we passed the Tribal Law and Order Act of
2010, which provides tribal police and courts with resources to develop
active and expert justice systems. Tribal police forces are better equipped to
address the unique needs and concerns of tribal members. Without a
sovereign land base, tribal justice systems will be undermined. This is just
another way the Carcieri Decision hurts tribes’ ability to provide essential
government services to the most challenged Americans.

Mr. Chairman, the Carcieri decision overturns over 70 years of precedent
and puts billions of dollars worth of trust land in legal limbo. Without a
legislative fix, more billions of dollars and decades will be spent on
litigation and disputes between Tribes and state and local governments.

You may hear many things about what having land into trust leads to. You
may hear that this is all about gaming. The truth is that, of the nearly current
2000 requests for the Secretary to take land into trust over 95% of those
requests are for non-gaming purposes. You also may hear that trust land is
undercutting states' tax base. Like any federal land, trust land is not subject
to state taxation; neither is land housing military bases, national parks and
national forests just to name a few. This is no reason to oppose this bill.
Federal programs such as Impact Aid and Payment in Lieu of Taxes (PILT)
address these shortfalls.

You also may hear that tribes not subject to the 1934 act are not real tribes,
but are new groups of people seeking recognition in order to receive federal
benefits. The truth is when a tribe is federally recognized, it must prove that
it has continually existed as a political entity for generations. Therefore it



makes no sense to draw an arbitrary date for tribal recognition in order to
enable the Secretary to put land into trust. Many tribes recognized post-
1934 have treaties that pre-date the existence of the United States. The
Narragansett Tribe has treaties with the colony of Rhode Island. To claim
they did not exist prior to 1934 is preposterous.

Mr. Chairman, if Congress fails to act, the standard set forth in Carcieri v.
Salazar will be devastating to tribal sovereignty and economic development.
Resolving any ambiguity in the Indian Reorganization Act is vital to
protecting tribal interests and avoiding costly and protracted litigation.
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SEPTEMBER 13, 2012
I. Introduction

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my name is Del
Laverdure and I am the Acting Assistant Secretary - Indian Affairs at the Department of the
Interior (Department). Thank you for the opportunity to testify about the heavy burden and
negative impact of two recent United States Supreme Court decisions on the Department and on
Indian country. These decisions are Carcieri v. Salazar' and Match-E-Be-Nash-She-Wish Band
of Pottawatomi Indians v. Patchak. 4

As you know, in Carcieri, the Supreme Court held that land could not be taken into trust for the
Narragansett Tribe of Rhode Island under Section 5 of the Indian Reorganization Act of 1934
because the Tribe was not under Federal jurisdiction in 1934. This decision prevented the tribe
from completing its low-income housing project. In the wake of that decision, both the
Department and many tribes have been forced to spend an inordinate amount of time analyzing
whether the tribes were under Federal jurisdiction in 1934 and thus entitled to have land taken
into trust on their behalf in light of the Carcieri holding. This is not only time-consuming but
also costly. Once this analysis is completed, if the Department decides to take land into trust and
provides notice of its intent, this decision makes it likely that we will face costly and complex
litigation over whether applicant tribes were under federal jurisdiction in 1934.

This decision was wholly inconsistent with the longstanding policies of the United States under
the Indian Reorganization Act of 1934 of assisting federally recognized tribes in establishing and
protecting a land base sufficient to allow them to provide for the health, welfare, and safety of
tribal members, and of treating tribes alike regardless of their date of federal acknowledgment.

In June of this year, the Court issued the Patchak decision, in which it held that the decisions of
the Secretary of the Interior to acquire land in trust under the Indian Reorganization Act could be
challenged on the ground that the United States lacked authority to take land into trust even if the
land at issue was already held in trust by the United States. This decision was also inconsistent
with the widely-held understanding that once land was held in trust by the United States for the
benefit of a tribe, the Quiet Title Act prevented a litigant from seeking to divest the United States

' 555 U,S, 379 (2009).
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of such trust title.®> In Patchak, the Court held that the Secretary’s decisions were subject to
review under the Administrative Procedure Act even if the land was held in trust and expanded
the scope of prudential standing under the Indian Reorganization Act to include private citizens
who oppose the trust acquisition. This testimony addresses the joint implications of Patchak and
Carcieri for acquisitions of land in trust under only the Indian Reorganization Act and does not
address whether or how the Patchak decision might affect acquisitions of land into trust under
other authorities. Together, the Carcieri and Patchak decisions seriously undermine the goals of
the Indian Reorganization Act. This Administration continues to support a legislative solution to
the negative impacts and increased burdens on the Department and on Indian Country as a whole
resulting from these decisions.

II. Purposes of the Indian Reorganization Act

In 1887, Congress passed the General Allotment Act with the intent of breaking up tribal
reservations by dividing tribal land into 80- and 160-acre parcels for individual tribal members.
The allotments to individuals were to be held in trust for the Indian owners for no more than 25
years, after which the owner would hold fee title to the land. Surplus lands, lands taken out of
tribal ownership but not given to individual members, were conveyed to non-Indians. Moreover,
many of the allotments provided to Indian owners fell out of Indian ownership through tax
foreclosures.

The General Allotment Act resulted in huge losses of tribally owned lands, and is responsible for
the current “checkerboard” pattern of ownership on many Indian reservations. Approximately
two-thirds of tribal lands were lost as a result of the allotment process. The impact of the
allotment process was compounded by the fact that many tribes had already faced a steady
erosion of their land base during the removal period, prior to the passage of the General
Allotment Act.

The Secretary of the Interior’s Annual Report for the fiscal year ending June 30, 1938, reported
that Indian-owned lands decreased from 130 million acres in 1887, to only 49 million acres by
1933. According to then-Commissioner of Indian Affairs John Collier in 1934, tribes lost 80
percent of the value of their land during this period, and individual Indians realized a loss of 85
percent of their land value.

Congress enacted the Indian Reorganization Act in 1934 to remedy the devastating effects of
prior policies. Congress’s intent in enacting the Indian Reorganization Act was three-fold: to halt
the federal policy of allotment and assimilation; to reverse the negative impact of allotment
policies; and to secure for all Indian tribes a land base on which to engage in economic
development and self-determination.

* See, e.g., Metro. Water Dist. of S. Cal. v. United States, 830 F.2d 139 (9th Cir. 1987) (Indian lands exception to
Quiet Title Act’s waiver of sovereign immunity operated to bar municipality’s claim challenging increase of tribal
reservation and related water rights); Neighbors for Rational Dev., Inc. v. Norton, 379 F.3d 956 (10th Cir. 2004)
(challenge to Secretary’s land into trust decision barred by Indian lands exception to Quiet Title Act’s waiver of
sovereign immunity); Florida Dep 't of Bus. Regulation v. Dep 't of Interior, 768 F.2d 1248 (11th Cir. 1985) (same).
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The first section of the Indian Reorganization Act expressly discontinued the allotment of Indian
lands, while the next section preserved the trust status of Indian lands. In section 3, Congress
authorized the Secretary to restore tribal ownership of the remaining “surplus” lands on Indian
reservations. Most importantly, Congress authorized the Secretary to secure homelands for
Indian fribes by acquiring land to be held in trust for Indian tribes under section 5. That section
has been called “the capstone of the land-related provisions of the [Indian Reorganization Act].”
Cohen’s Handbook of Federal Indian Law § 15.07[1][a] (2005). The Act also authorized the
Secretary to designate new reservations. Thus, Congress recognized that one of the key factors
for tribes in developing and maintaining their economic and political strength lay in the
protection of each tribe’s land base. The United States Supreme Court has similarly recognized
that the Indian Reorganization Act’s “overriding purpose” was “to establish machinery whereby
Indian tribes would be able to assume a greater degree of self-government, both politically and
economically.” Morton v. Mancari, 417 U.S. 535, 542 (1974).

This Administration has earnestly sought to advance the policy goals Congress established eight
decades ago of protecting and restoring tribal homelands, and advancing tribal self-
determination. Acquisition of land in trust for the benefit of Indian tribes is essential to tribal
self-determination, and has been consistently reaffirmed by Congress in legislation enacted since
the Indian Reorganization Act, including through the Indian Self-Determination and Education
Assistance Act, the Claims Settlement Act, and the recently enacted Helping Expedite and
Advance Responsible Tribal Homeownership Act (HEARTH Act).

Even today, most tribes lack an adequate tax base to generate government revenues, and others
have few opportunities for economic development. Trust acquisition of land provides a number
of economic development opportunities for tribes and helps generate revenues for public
purposes.

For example, trust acquisitions provide tribes the ability to enhance housing opportunities for
their citizens. This is particularly necessary where many reservation economies require support
from the tribal government to bolster local housing markets and offset high unemployment rates.
Trust acquisitions are necessary for tribes to realize the tremendous energy development capacity
that exists on their lands. Trust acquisitions allow tribes to grant certain rights of way and enter
into leases that are necessary for tribes to negotiate the use and sale of their natural resources.
Uncertainty regarding the trust status of land may create confusion regarding law enforcement
services and interfere with the security of Indian communities. Additionally, trust lands provide
the greatest protections for many communities who rely on subsistence hunting and agriculture
that are important elements of tribal culture and ways of life.

III.  Consequences of the Carcieri and Patchak Decisions

Both the Carcieri and Patchak decisions undermine the primary goal of Congress in enacting the
Indian Reorganization Act: the acquisition of land in trust for tribes to secure a land base on
which to live and engage in economic development. These decisions impose additional
administrative burdens on the Department’s long-standing approach to trust acquisitions and the
Court’s decisions may ultimately destabilize tribal economies and their surrounding
communities. The Carcieri and Patchak decisions cast a cloud of uncertainty on the Secretary’s



authority to acquire land in trust for tribes under the Indian Reorganization Act, and ultimately
inhibit and discourage the productive use of tribal trust land itself.

Economic development, and the resulting job opportunities, that a tribe could pursue may well be
lost or indefinitely stalled out of concern that an individual will challenge the trust acquisition up
to six years after that decision is made.* In other words, both tribes and the Department may be
forced to wait for six years — or more, if a lawsuit is filed — for affirmation that a trust acquisition
will be allowed to stand. This new reading of the Quiet Title Act and the Administrative
Procedure Act will frustrate the lives of homeowners and small business owners on Indian
reservations throughout the United States, as well as the intent of the United States government
in promoting growing communities and economies in Indian country.

A. The Carcieri decision has led to a more burdensome and uncertain fee-to-
trust process

Following the Carcieri decision, the Department must examine whether a tribe seeking to have
land acquired in trust under the Indian Reorganization Act was “under federal jurisdiction” in
1934. This is a fact-specific analysis that is conducted on a tribe-by-tribe basis. The Department
must conduct this analysis for every tribe, including those tribes whose jurisdictional status is
unquestioned. Because of the historical and fact-intensive nature of this inquiry, it can be time-
consuming and costly for tribes and for the Department.

The Carcieri analysis ordinarily involves the Department’s examining two general issues: (1)
whether there was departmental action or series of actions before 1934 that established or
reflected federal obligations, duties, or authority over the tribe; and (2) whether the tribe’s
jurisdictional status remained intact in 1934. This analysis typically includes extensive legal and
historical research. It also has engendered new litigation about tribal status and Secretarial
authority. Overall, it has made the Department’s consideration of fee-to-trust applications more
complex, contributed to significant administrative costs and burdens during the application
process, and subjected the United States to costly litigation.

The Department is currently engaged in both federal court and administrative litigation regarding
how it interprets and applies Carcieri in the context of trust acquisitions under the Indian
Reorganization Act. Since the Supreme Court’s decision three years ago, we have found that
plaintiffs routinely claim Carcieri-based impediments to trust acquisitions, often without
offering any factual or legal basis for such claim, in an attempt to prevent the Secretary from
exercising his statutory authority to acquire land in trust for the tribe. As a result, the
Department and the tribes must expend considerable resources preparing a thorough analysis that
shows a tribe’s history is consistent not only with the Indian Reorganization Act, but also with
Carcieri, and then defend that analysis in costly litigation that generally extends over a number
of years.

“28US.C. § 2401(a) provides that “every civil action commenced against the United States shall be barred unless
the complaint is filed within six years after the right of action first accrues.”



B. The Patchak decision encourages litigation to unsettle settled expectations

In the Patchak decision, the Supreme Court held that a litigant may file suit challenging the
Secretary’s authority to acquire land in trust for a tribe under the Administrative Procedure Act,
even after the land is held in trust. The Court reached this decision, notwithstanding the widely-
held view that Congress had prohibited these types of lawsuits through the Quiet Title Act,
where it stated:

(a) The United States may be named as a party defendant in a civil
action under this section to adjudicate a disputed title to real
property in which the United States claims an interest, other than a
security interest or water rights. This section does not apply to
trust or restricted Indian lands....

28 U.S.C. § 2409a (emphasis added).

As a result, these types of lawsuits could potentially reverse trust acquisitions many years after
the fact, and divest the United States of its title to the property.

The majority in Pafchak failed to even consider the extreme result that its opinion made possible.
Divesting the United States of trust title not only frustrates tribal economic development efforts
on the land at issue, more critically, it creates the specter of uncertainty as to the applicable
criminal and civil jurisdiction on the land and the operation of tribal and federal programs there.

Before the Patchak decision, the Secretary’s decision to place a parcel of land into trust only
could be challenged prior to the finalization of the trust acquisition. The Department had
adopted provisions in its regulations governing the trust acquisition process which ensured that
interested parties had an opportunity to seek judicial review. It was the Department’s general
practice to wait to complete a trust acquisition until the resolution of all legal challenges brought
in compliance with the process contemplated by the Department’s regulations. This allowed all
interested parties, including those who wished to challenge a particular acquisition, to move
forward with a sense of certainty and finality once a trust acquisition was completed. Following
the Patchak decision, tribes, Indian homeowners, neighboring communities, and the Department
will be forced to wait for six years or more to achieve that finality.

Certainty of title provides tribes, the United States and state and local governments with the
clarity needed to carry out each sovereign’s respective obligations, such as law enforcement.
Moreover, such certainty is pivotal to a tribe’s ability to provide essential government services to
its citizens, such as housing, education, health care, to foster business relationships, to attract
investors, and to promote tribal economies.

Once a trust acquisition is finalized and title transferred in the name of the United States, tribes
and the United States should be able to depend on the status of the land and the scope of the
authority over the land. Tribes must have confidence that their land can never be forcibly taken
out of trust.



IV.  Conclusion

The Secretary’s authority to acquire lands in trust for all Indian tribes, and certainty concerning
the status of and jurisdiction over Indian lands, touch the core of the federal trust responsibility.
The power to acquire lands in trust is an essential tool for the United States to effectuate its
longstanding policy of fostering tribal-self determination. A system where some federally
recognized tribes cannot enjoy the same rights and privileges available to other federally
recognized tribes is unacceptable. The President’s Fiscal Year 2013 Budget includes Carcieri
fix language in Sec. 116 of Interior’s General Provisions, signaling the Administration’s strong
support for a legislative solution to resolve this issue. We would like to work with the
Committee on a solution to these issues.

As sponsor of the Indian Reorganization Act, then-Congressman Howard, stated: “[w]hether or
not the original area of the Indian lands was excessive, the land was theirs, under titles
guaranteed by treaties and law; and when the Government of the United States set up a land
policy which, in effect, became a forum of legalized misappropriations of the Indian estate, the
Government became morally responsible for the damage that has resulted to the Indians from its
faithless guardianship.” Accordingly, this Administration supports legislative solutions that
make clear the Secretary’s authority to fulfill his obligations under the Indian Reorganization Act
for all federally recognized tribes.

This concludes my statement. I would be happy to answer questions.
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I. Introduction

Chairwoman Cantwell, Vice-Chairman Barrasso, and Members of the Committee, my name is
Kevin Washburn and I am the Assistant Secretary - Indian Affairs at the Department of the
Interior (Department). Thank you for the opportunity to provide the Administration’s statement
on Carcieriv. Salazar'and the need to bring certainty to trust land acquisitions.

Restoring tribal homelands is one of this Administration’s highest priorities. This
Administration has repeatedly stressed the importance of and need for a Carcieri fix. For the past
three years, the President has proposed a sensible fix to treat all tribes equally in exercising the
fundamental responsibility of placing land into trust for tribes. Included as part of the budget
request, the Administration’s practical solution would amend the Indian Reorganization Act
essentially as follows:

Effective beginning on June 18, 1934, the term “Indian” as used in
this Act shall include all persons of Indian descent who are
members any federally recognized Indian tribe, and all persons
who are descendants of such members who were, on June 1, 1934,
residing within the present boundaries of any Indian reservation,
and shall further include all other persons of one-half or more
Indian blood.

Without such a fix by Congress, Carcieri presents a potential problem for any tribe by allowing
opponents to mire routine trust applications in protracted and unnecessary litigation. As we have
seen repeatedly since the decision, those challenging a trust acquisition routinely assert that a
particular tribe was not under federal jurisdiction in 1934, even when such claim is clearly
unsupported by the historical record. Tribes like the Oneida Tribe of Wisconsin and the St.
Regis Mohawk Tribe, which entered into treaties with the United States in the 1790s, are forced
to expend scarce resources defending against such claims — resources that in these difficult
budgetary times could be better spent on housing, education, and public safety. The Department

1555 U.S. 379 (2009).



1s also forced to expend resources both before and during litigation to defend against such
spurious claims — resources that are needed for social services, protection of natural resources
and implementation of treaty rights. A straightforward Carcieri fix would be a tremendous
economic boost to Indian country, at no cost to the Federal government.

IL Carcieri Conflicts with the Purposes of the Indian Reorganization Act

In Carcieri, the Supreme Court held that land could not be taken into trust for the Narragansett
Tribe of Rhode Island under Section 5 of the Indian Reorganization Act of 1934 because the
Tribe was not under Federal jurisdiction in 1934. As a result, the land could not be acquired in
trust for the tribe and the tribe could not complete its low-income housing project. Carcieri is
wholly inconsistent with the longstanding policies of the United States under the Indian
Reorganization Act of 1934 of assisting tribes in establishing and protecting a land base
sufficient to allow them to provide for the health, welfare, and safety of tribal members, and of
treating all tribes equally for purposes of setting aside lands for tribal communities.

Our testimony is informed by history. In 1887, Congress passed the General Allotment Act with
the intent of breaking up tribal reservations by dividing tribal land into 80- and 160-acre parcels
for individual tribal members. The General Allotment Act resulted in huge losses of tribally
owned lands, it created the Cobell fractional ownership problem, and it is responsible for the
current “checkerboard” pattern of ownership on many Indian reservations. Approximately two-
thirds of tribal lands were lost as a result of this now repudiated federal policy.

Congress enacted the Indian Reorganization Act in 1934 in part to remedy the devastating effects
of these prior policies. Congress’s intent in enacting the Indian Reorganization Act was three-
fold: to halt the federal policy of allotment and assimilation; to reverse the negative impact of
allotment policies; and to secure for all Indian tribes a land base on which to engage in economic
development and self-determination.

The first section of the Indian Reorganization Act expressly discontinued the allotment of Indian
lands, while the next section preserved the trust status of Indian lands. In section 3, Congress
authorized the Secretary to restore tribal ownership of the remaining “surplus” lands on Indian
reservations. Most importantly, Congress authorized the Secretary to secure homelands for
Indian tribes by acquiring land to be held in trust for Indian tribes under section 5. That section
has been called “the capstone of the land-related provisions of the [Indian Reorganization Act].”
Cohen’s Handbook of Federal Indian Law § 15.07[1][a] (2005). The Act also authorized the
Secretary to designate new reservations. Thus, Congress recognized that one of the key factors
for tribes in developing and maintaining their economic and political strength lay in the
protection of each tribe’s land base. The United States Supreme Court has similarly recognized
that the Indian Reorganization Act’s “overriding purpose” was “to establish machinery whereby
Indian tribes would be able to assume a greater degree of self-government, both politically and
economically.” Morton v. Mancari, 417 U.S. 535, 542 (1974).



This Administration fully supports and continues to implement and advance the policy goals
Congress established eight decades ago of protecting and restoring tribal homelands, and
advancing tribal self-determination. Acquisition of land in trust for the benefit of Indian tribes is
essential to tribal self-determination and protects tribal lands for future generations. For example,
trust acquisitions provide tribes the ability to enhance housing opportunities for their citizens.
This is particularly necessary where many reservation economies require support from the tribal
government to bolster local housing markets and offset high unemployment rates. Trust
acquisitions are necessary for tribes to realize the tremendous energy development capacity that
exists on their lands. Trust acquisitions allow tribes to grant certain rights of way and enter into
leases that are necessary for tribes to negotiate the use and sale of their natural resources.
Uncertainty regarding the trust status of land may create confusion regarding law enforcement
services and interfere with the security of Indian communities. Additionally, trust lands provide
the greatest protections for many communities who rely on subsistence hunting and agriculture
that are important elements of tribal culture and ways of life.

III.  Consequences of the Carcieri Decision

The harms inflicted by Carcieri undermine the purposes envisioned by the IRA to remedy the
harms perpetrated on tribal communities by policies like the General Allotment Act of 1887.
Just as Congress acted in 1934 to remedy the devastating impacts of the General Allotment Act,
Congress must act today to make clear that the United States’ responsibility to secure homelands
extends to all tribes.

Following the Carcieri decision, the Department must examine whether a tribe seeking to have
land acquired in trust under the Indian Reorganization Act was “under federal jurisdiction” in
1934. This is a fact-specific analysis that is conducted on a tribe-by-tribe basis. The Department
must conduct this analysis for every tribe, including those tribes whose jurisdictional status is
unquestioned. Because of the historical and fact-intensive nature of this inquiry, it can be time-
consuming and costly for tribes and for the Department.

In the wake of the Carcieri decision, both the Department and many tribes have been forced to
spend an inordinate amount of time analyzing whether the tribes were under Federal jurisdiction
in 1934 and thus entitled to have land taken into trust. We testified before this Committee, just
over a year ago, on the burdens, costs and uncertainty on the fee to trust process that resulted
from the Carcieri decision. We stated then, and it continues to remain true, that once this
analysis is completed, if the Department decides to take land into trust and provides notice of its
intent, the Carcieri decision makes it likely that we will face costly and complex litigation over
whether applicant tribes were under federal jurisdiction in 1934,

The Carcieri decision undermines the primary goal of Congress in enacting the Indian
Reorganization Act: the acquisition of land in trust for tribes to secure a land base on which to



live and engage in economic development. This decision imposes additional administrative
burdens on the Department’s long-standing approach to trust acquisitions and the uncertainty
created by Court’s decision serves to destabilize tribal economies and their surrounding
communities. The Court’s decision in Patchak,” further undermines tribal self-determination and
self-governance by providing litigants an opportunity to challenge trust acquisitions even when
the land is already held in trust.

The Administration recently promulgated a rule that implements a “patch” to address Patchak by
clarifying that the Department will immediately place land in trust once the agency makes a final
decision to take the land into trust. While the Patchak patch will provide some relief for the
problems Patchak created, the Carcieri decision, combined with the Patchak decision, casts a
dark cloud of uncertainty on land acquisitions for tribes under the Indian Reorganization Act,
and ultimately inhibits and discourages the productive use of tribal trust land itself.

V. Conclusion

In 1934, Congress acted to correct the Federal Government’s allotment and assimilation policies.
Congress’ action then was designed to foster tribal self-determination and economic
development and in the decades that followed, the Department implemented this responsibility
for all tribes. Today, the Federal Government and Indian country continue to address the present
day harms that emanate from the policies of more than a century ago, yet Carcieri injects
tangible costs and delays that impede progress in Indian country. The power to acquire lands in
trust is an essential tool for the United States to effectuate its longstanding policy of fostering
tribal self-determination. A system where some federally recognized tribes cannot enjoy the
same rights and privileges available to other federally recognized tribes is unacceptable. The
President’s proposed Fiscal Year 2014 Budget includes language that, if enacted, would resolve
this issue. We look forward to working with the Committee and the Congress on this matter.

This concludes my statement. I would be happy to answer questions.

2132 8. Ct. 2199 (2012)



STATEMENT OF
LARRY ECHO HAWK
ASSISTANT SECRETARY — INDIAN AFFAIRS
UNITED STATES DEPARTMENT OF THE INTERIOR
BEFORE THE
SENATE COMMITTEE ON INDIAN AFFAIRS
ON
CARCIERI CRiISIS: THE RIPPLE EFFECT ON JOBS, ECONOMIC DEVELOPMENT AND PUBLIC
SAFETY IN INDIAN COUNTRY

OCTOBER 13, 2011
L. Introduction

Chairman Akaka, Vice-Chairman Barrasso, and Members of the Committee, my name is Larry
Echo Hawk and I am the Assistant Secretary - Indian Affairs at the Department of the Interior.
Accompanying me today are Del Laverdure, the Principal Deputy Assistant Secretary — Indian
Affairs, and Jodi Gillette, the Deputy Assistant Secretary — Indian Affairs. The Administration is
consistently on record as strongly supporting Congress’s effort to address the United States
Supreme Court (Court) decision in Carcieri v. Salazar, 129 S. Ct. 1058 (2009).l Indeed,
President Obama’s FY 2012 budget proposal included Carcieri fix language signaling his strong
support for a legislative solution to resolve this issue.

The Carcieri decision was inconsistent with the longstanding policy and practice of the United
States under the Indian Reorganization Act of 1934 to assist federally recognized tribes in
establishing and protecting a land base sufficient to allow them to provide for the health, welfare,
and safety of tribal members, and to treat tribes alike regardless of their date of federal
acknowledgment. The Carcieri decision has disrupted the fee-to-trust process, by requiring the
Secretary to engage in a burdensome legal and factual analysis for each tribe seeking to have the
Secretary acquire land in trust. The decision also calls into question the Secretary’s authority to
approve pending applications, as well as the effect of such approval, by imposing criteria that
had not previously been construed or applied.

As 1 stated before, the Department has consistently supported legislation to resolve the
uncertainty created by the Carcieri decision. The Department continues to believe that
legislation is the best means to address the issues arising from the Carcieri decision, and to
reaffirm the Secretary’s authority to secure tribal homelands for federally recognized tribes under
the Indian Reorganization Act. A clear congressional reaffirmation will prevent costly litigation
and lengthy delays for both the Department and the tribes to which the United States owes a trust
responsibility.

! See Letter to Senator Byron Dorgan from Secretary Ken Salazar (Oct. 3, 2009); Letter to Senator Byron Dorgan
and Representative Dale Kildee from Secretary Ken Salazar in strong support of S. 1703 and H.R. 3742 (July 30,
2010); Letter to Senator Daniel Akaka from Secretary Ken Salazar in strong support of S. 676, as introduced (May
20, 2011); see also Testimony of Donald “Del” Laverdure, Natural Resources Committee, United States House of
Representatives (Nov. 4, 2009); Testimony of Donald “Del” Laverdure, Subcommittee on Indian and Alaska Native
Affairs, Natural Resources Committee, United States House of Representatives (July 12, 2011),



In the two years since the Carcieri decision, the Department’s leadership has worked with
members of the United States House of Representatives, members of the United States Senate,
their respective staffs, and tribal leaders from across the United States to achieve passage of this
legislation. During that time, and absent congressional action reaffirming the Secretary’s
authority under the Indian Reorganization Act, the Department has had to explore administrative
options to carry out its authority.

I1. Purposes of the Indian Reorganization Act

In 1887, Congress passed the General Allotment Act with the intent of breaking up tribal
reservations by dividing tribal land into 80- and 160-acre parcels for individual tribal members.
The allotments to individuals were to be held in trust for the Indian owners for no more than 25
years, after which the owner would hold fee title to the land. Surplus lands, lands taken out of
tribal ownership but not given to individual members, were conveyed to non-Indians. Moreover,
many of the allotments provided to Indian owners fell out of Indian ownership through tax
foreclosures.

The General Allotment Act resulted in huge losses of tribally owned lands, and is responsible for
the current “checkerboard” pattern of ownership on many Indian reservations. Approximately
2/3 of tribal lands were lost as a result of the allotment process. The impact of the allotment
process was compounded by the fact that many tribes had already faced a steady erosion of their
land base during the removal period, prior to the passage of the General Allotment Act.

The Secretary of the Interior’s Annual Report for fiscal year ending June 30, 1938, reported that
Indian-owned lands had been diminished from 130 million acres in 1887, to only 49 million
acres by 1933. Much of the remaining Indian-owned land was “waste and desert.” According to
then-Commissioner of Indian Affairs John Collier in 1934, tribes lost 80 percent of the value of
their land during this period, and individual Indians realized a loss of 85 percent of their land
value.

Congress enacted the Indian Reorganization Act in 1934 in light of the devastating effects of
prior policies. Congress’s intent in enacting the Indian Reorganization Act was three-fold: to halt
the federal policy of Allotment and Assimilation; to reverse the negative impact of Allotment
policies; and to secure for all Indian tribes a land base on which to engage in economic
development and self-determination.

The first section of the Indian Reorganization Act expressly discontinued the allotment of Indian
lands, while the next section preserved the trust status of Indian lands. In section 3, Congress
authorized the Secretary to restore tribal ownership of the remaining “surplus” lands on Indian
reservations. Most importantly, Congress authorized the Secretary to secure homelands for
Indian tribes by re-establishing Indian reservations under section 5. That section has been called
“the capstone of the land-related provisions of the IRA.” Cohen’s Handbook of Federal Indian
Law § 15.07[1][a] (2005). Thus, Congress recognized that one of the key factors for tribes in
developing and maintaining their economic and political strength lay in the protection of each
tribe’s land base. The United States Supreme Court has similarly recognized that the Indian



Reorganization Act’s “overriding purpose” was “to establish machinery whereby Indian tribes
would be able to assume a greater degree of self-government, both politically and economically.”
Morton v. Mancari, 417 U.S. 535, 542 (1974).

This Administration has sought to advance the goals Congress established eight decades ago,
through protection and restoration of tribal homelands. Acquisition of land in trust is essential to
tribal self-determination. The current federal policy of tribal self-determination built upon the
principles Congress set forth in the Indian Reorganization Act and reaffirmed in the Indian Self-
Determination and Education Assistance Act.

Even today, most tribes lack an adequate tax base to generate government revenues, and others
have few opportunities for economic development. Trust acquisition of land provides a number
of economic development opportunities for tribes and helps generate revenues for public
purposes.

For example, trust acquisitions provide tribes the ability to enhance housing opportunities for
their citizens. This is particularly necessary where many reservation economies require support
from the tribal government to bolster local housing markets and offset high unemployment rates.
Trust acquisitions are necessary for tribes to realize the tremendous energy development capacity
that exists on their lands. Trust acquisitions allow tribes to grant certain rights of way and enter
into leases that are necessary for tribes to negotiate the use and sale of their natural resources.
Uncertainty regarding the trust status of land may create confusion regarding law enforcement
services and interfere with the security of Indian communities. Additionally, trust lands provide
the greatest protections for many communities who rely on subsistence hunting and agriculture
that are important elements of tribal culture and ways of life.

III.  Consequences of the Carcieri Decision

A. The Carcieri decision was contrary to longstanding congressional policy.

In Carcieri, the Supreme Court was faced with the question of whether the Department could
acquire land in trust on behalf of the Narragansett Tribe of Rhode Island for a housing project
under section 5 of the Indian Reorganization Act. The Court’s majority held that section 5
permits the Secretary to acquire land in trust for federally recognized tribes that were “under
federal jurisdiction” in 1934. It then determined that the Secretary was precluded from taking
land into trust for the Narragansett Tribe, which had stipulated that it was not “under federal
jurisdiction” in 1934,

The decision upset the settled expectations of both the Department and Indian country, and led to
confusion about the scope of the Secretary’s authority to acquire land in trust for federally
recognized tribes — including those tribes that were federally recognized or restored after the
enactment of the Indian Reorganization Act. As many tribal leaders have noted, the Carcieri
decision is contrary to existing congressional policy, and has the potential to subject federally
recognized tribes to unequal treatment under federal law.



In 1994, Congress was concerned about disparate treatment of Indian tribes and passed an
amendment of the Indian Reorganization Act to emphasize its existing policy, and to ensure that
federally recognized tribes receive equal treatment by the federal government. The amendment
provided:

(f) Privileges and immunities of Indian tribes; prohibition on new
regulations

Departments or agencies of the United States shall not promulgate any
regulation or make any decision or determination pursuant to the Act of
June 18, 1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any
other Act of Congress, with respect to a federally recognized Indian tribe
that classifies, enhances, or diminishes the privileges and immunities
available to the Indian tribe relative to other federally recognized tribes by
virtue of their status as Indian tribes.

(g) Privileges and immunities of Indian tribes; existing regulations

Any regulation or administrative decision or determination of a department
or agency of the United States that is in existence or effect on May 31,
1994, and that classifies, enhances, or diminishes the privileges and
immunities available to a federally recognized Indian tribe relative to the
privileges and immunities available to other federally recognized tribes by
virtue of their status as Indian tribes shall have no force or effect.

25 U.S.C. § 476(f), (g).

B. The Carcieri decision has led to a more burdensome and uncertain fee-to-trust
process.

Since the Carcieri decision, the Department must examine whether each tribe seeking to have
land acquired in trust under the Indian Reorganization Act was “under federal jurisdiction” in
1934. This analysis is done on a tribe-by-tribe basis; it is time-consuming and costly for tribes,
even for those tribes whose jurisdictional status is unquestioned. It requires extensive legal and
historical research and analysis and has engendered new litigation about tribal status and
Secretarial authority. Overall, it has made the Department’s consideration of fee-to-trust
applications more complex and subject to costly litigation. Without enactment of legislation, the
Department, Indian tribes, and the courts will continue to face this burdensome process.

In the past year, the Department has been able to complete a positive analysis for a handful of
tribes and acquire land in trust on their behalf. That group includes those tribes Justice Breyer
described in his concurring opinion in Carcieri as examples of tribes under federal jurisdiction in
1934 that were not federally recognized until later.’

?“[A] tribe may have been ‘under Federal jurisdiction’ in 1934 even though the Federal Government did not believe
so at the time .... The Department later recognized some of those tribes on grounds that showed that it should have
recognized them in 1934 even though it did not. And the Department has sometimes considered that circumstance
sufficient to show that a tribe was ‘under Federal jurisdiction’ in 1934—even though the Department did not know it
at the time.” Carcieri v. Salazar, 129 S. Ct. 1058, 1069-1070 (2009) (Breyer, J., concurring) (citations omitted).



In the Department’s 2009 testimony before the House Natural Resources Committee, we
predicted that the uncertainty spawned by the Carcieri decision would lead to complex and
costly litigation. Unfortunately, this prediction has come to pass, and the Department is engaged
in litigation regarding how it has interpreted and applied section 5 of the Indian Reorganization
Act to particular tribes for whom it has acquired land in trust. As a result of this on-going
litigation, I will not be able to answer any questions from members of this Committee today
regarding how the Department has and will apply section 5 to tribal applications for the
acquisition of land into trust.

I can say that the Department will continue to work with members of this Committee to enact
legislation to address this uncertainty, and that we will also continue our work to give effect to
the congressional policy of protecting and restoring tribal homelands on a case-by-case basis.

As we continue that work, tribes will spend even more time and money to restore portions of
their homelands. We expect to see even more litigation as a result.

C. The Carcieri decision detrimentally impacts economic development in Indian
Country.

In April of this year, the United States Government Accountability Office (GAO) stated that the
uncertainty in accruing land in trust for tribes, as a result of the Carcieri decision, is a barrier to
economic development in Indian Country.3 When asked to identify the “key” issue that must be
“resolved first” to ease impediments to job growth in Indian Country, GAO stated that the
uncertainty in taking land-in-trust has to be resolved. Moreover, GAO predicted that until the
uncertainty created by the Carcieri decision is resolved, Indian tribes would be asking Congress
for tribe-specific legislation to take land in trust, rather than submitting fee-to-trust applications
to the Department. The Department understands that this prediction is coming true, and Indian
tribes are asking their Members of Congress for legislation to take land in trust. Thus, instead of
a uniform fee-to-trust process under the Indian Reorganization Act, a variety of tribe-specific
fee-to-trust laws could lead to a patchwork of laws that could be difficult for the Department to
administer.

IVv. Conclusion

The Carcieri decision, and the Secretary’s authority to acquire lands in trust for all Indian tribes,
touches the heart of the federal trust responsibility. Without a clear reaffirmation of the
secretary’s trust acquisition authority, a number of tribes will be delayed in their efforts to restore
their homelands: Lands that will be used for cultural purposes, housing, education, health care
and economic development.

2 See, Testimony of Anu K. Mittal, Director, Natural Resources and Environment, Observations on Some Unique
Factors that May Affect Economic Activity on Tribal Lands, Subcommittee on Technology, Information Policy,
Intergovernmental Relations and Procurement Reform, Committee on Oversight and Government Reform, U.S.
House of Representatives (April 7, 2011) at http:/frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=112_house hearings&docid=f:68049.pdf, 70-71.




As sponsor of the Indian Reorganization Act, then-Congressman Howard, stated: “[w]hether or
not the original area of the Indian lands was excessive, the land was theirs, under titles
guaranteed by treaties and law; and when the Government of the United States set up a land
policy which, in effect, became a forum of legalized misappropriations of the Indian estate, the
Government became morally responsible for the damage that has resulted to the Indians from its
faithless guardianship.”

The power to acquire lands in trust is an important tool for the United States to effectuate its
longstanding policy of fostering tribal-self determination. Congress has worked to foster self-
determination for all tribes, and did not intend to limit this essential tool to only one class of
tribes. A legislative fix would clarify Congress’s policy and the Administration’s intended goal
of tribal self-determination and allow all tribes to avail themselves of the Secretary’s trust
acquisition authority. A legislative fix will help the United States meet its obligation as described
by United States Supreme Court Justice Black’s dissent in Federal Power Commission v.
Tuscarora Indian Nation. “Great nations, like great men, should keep their word.”

This concludes my statement. I would be happy to answer questions.
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Good afternoon Chairman Young, Ranking Member Hanabusa, and Members of the
Subcommittee. My name is Kevin Washburn, and I am the Assistant Secretary for Indian
Affairs at the Department of the Interior (Department). Thank you for the opportunity to provide
the Department’s views at this oversight hearing on the Executive Branch’s standards for land-

in-trust decisions for gaming purposes.

Background and Overview of Federal Policies Relating to Tribal Lands.

As this Committee is well aware, in 1887 Congress passed the ill-fated General Allotment Act.
More than a century later, tribes continue to feel the effects of this repudiated and devastating
policy that divided tribal lands, allotted parcels to individual tribal members and provided for the
public sale of any surplus tribal lands remaining after allotment. The General Allotment Act
resulted in the loss of approximately two-thirds of the tribal land base, set in motion the current
fractionation problem of individual trust allotments and established the “checkerboard” pattern
of ownership on many Indian reservations. In less than 50 years, tribal ownership of tribal lands
plummeted from 130 million acres to 49 million acres with tribes losing 80 percent of the value
of their lands.

In 1934, Congress took action to reverse the destructive assimilation policies of the General
Allotment Act, enacting the Indian Reorganization Act (IRA) to promote tribal self-
determination and economic development. The Indian Reorganization Act expressly
discontinued the allotment of Indian lands and permanently continued the trust status of those
lands retained by tribal members. In order to promote tribal self-determination and economic
development, Congress authorized the Secretary to place lands in trust for Indian tribes. This
fundamental component remains the primary means by which the Department implements the
IRA’s “overriding purpose” of ensuring that “Indian tribes would be able to assume a greater
degree of self-government, both politically and economically.” Morton v. Mancari, 417 U.S.
535, 542 (1974). Nearly eighty years later, self-determination and self-governance have proven
to be the right federal policy. Lands held in trust for tribes continue to fall woefully short of the
130 million acres owned by tribes in 1887, despite the Administration’s efforts to prioritize fee-
to-trust acquisitions.



Fee-To-Trust Land Acquisition For Gaming Purposes

The Department’s process for acquiring land in trust for tribes is rigorous. Before any land will
be placed into trust, regardless of the purposes for which it will be used, the applicant tribe must
satisfy the requirements set forth at 25 C.F.R. Part 151 (Part 151). Pursuant to Part 151, the
Department considers the following factors before accepting any land into trust: the tribe’s need
for the land; the purpose for which the land will be used; the statutory authority to accept the
land in trust; jurisdictional and land use concerns; the Bureau of Indian Affairs’ ability to
manage the land; and compliance with all necessary environmental laws. 25 C.F.R. §151.10.
Compliance with all necessary environmental laws includes compliance with the National
Environmental Policy Act (NEPA). NEPA is used as the vehicle for identifying and addressing
the various Federal, tribal, state, and local environmental requirements necessary for accepting
the land into trust. NEPA requires preparation of an Environmental Assessment or
Environmental Impact Statement, both of which provide opportunities for state, local and public
comment on the potential impacts of placing the land into trust. Importantly, the Department
also considers the impact that the acquisition will have on the state and local governments with
regulatory jurisdiction over the land resulting from removal of the land from the tax rolls, and
any jurisdictional problems and potential conflicts of land use.

Off-reservation acquisitions must meet a heightened standard. Along with the requirements for
tribal trust acquisitions under § 151.10, the Department considers additional factors under §
151.11 relating to the location of the land relative to state boundaries; the distance of the land
from the tribe’s reservation; the tribe’s business plan; and concerns from state and local
governments. The Department gives “greater scrutiny to the tribe’s justification of anticipated
benefits from the acquisition . . . [and] greater weight to the concerns raised” by the local
community the farther the proposed acquisition is from the tribe’s reservation. Further, the
Department notifies state and local governments having regulatory jurisdiction over the land at
issue and requests their comments concerning potential impacts on regulatory jurisdiction, real
property taxes and special assessments.

There is a misperception that the Department commonly accepts off-reservation land into trust
for gaming purposes. However, the facts show that of the 1,300 trust acquisitions since 2008,
fewer than 15 were for gaming purposes and even fewer were for off-reservation gaming
purposes. There are presently four (4) applications pending that were submitted by tribes
seeking to conduct gaming on lands contiguous to their reservations and nine (9) applications
pending for gaming on off-reservation land acquired in trust after the enactment of IGRA.

As you know, section 20 of the Indian Gaming Regulatory Act (IGRA) allows for gaming on
off-reservation lands acquired in trust after IGRA’s enactment on October 17, 1988 only in very
limited instances. There are a few limited and narrow statutory exceptions that operate to provide
equal footing for tribes that would otherwise be disadvantaged. These include: the initial
reservation of an Indian tribe acknowledged by the Secretary under the Federal acknowledgment
process, restored lands for tribes restored after termination, and lands acquired in settlement of a
land claim. In other cases, off-reservation trust lands are eligible for gaming only if the tribe
satisfies the rigorous standards set forth in Departmental regulations at Subpart C of 25 C.F.R.
Part 292, and generally known as the “Secretarial Determination” or “two-part determination.”
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These regulations, promulgated by the previous Administration, require a tribe to demonstrate
that the proposed off-reservation gaming establishment is in the best interest of the tribe, taking
into account a wide range of information, including information regarding:

projected tribal income and employment;

e projected benefits to the tribe and its members from projected income;

e possible adverse impacts on the tribe and its members and plans of addressing such
impacts; and

o distance of the land from the location where the tribe maintains core governmental
functions.

The tribe must also demonstrate that the proposed gaming facility will not be detrimental to the
surrounding community. The applicant must provide information on the following:

e anticipated impacts on the social structure, infrastructure, services, housing, community
character and land use patterns of the surrounding community;

e anticipated impacts on the economic development, income and employment of the
surrounding community; and

e if any nearby tribe has a significant historical connection to the land, the impact on that
tribe’s traditional cultural connection to the land.

Further, the Department consults with state and local officials, including officials of nearby tribes,
regarding the application. The Department then evaluates all the information. Even if the Department
concludes that the gaming establishment is in the best interest of the applicant tribe and not detrimental to
the surrounding community, the Governor of the state retains the ultimate authority to veto any gaming on
the parcel. In the 25 years since the passage of IGRA, only eight (8) times has a governor
concurred in a positive two-part Secretarial determination made pursuant to section 20(b)(1)(A)
of IGRA.

It is important to note that the public, state, and local governments, and other tribal governments,
have many opportunities to participate throughout the process. As noted above, prior to deciding
whether to place the off-reservation land into trust, the Department seeks comment from state
and local governments; the public and local governments may also provide input during the
NEPA process. Moreover, before off-reservation land can be found eligible for gaming through
the two-part determination process, the Department requests additional comments from nearby
tribal, state and local governments. In most cases, Tribes and local governments enter into
agreements to address impacts of placing land into trust for gaming, often compensating local
governments for impacts.

In sum, the Department’s review of land in trust applications — regardless of location or the
activity that is proposed for the land to be acquired — is rigorous and considers the concerns of all
stakeholders, including the applicant tribe as well as potentially impacted state, local and tribal
governments and the public at large.



This concludes my prepared statement. [ am happy to answer any questions the Subcommittee
may have concerning land into trust applications for gaming.



