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THE GAO REPORT ON INDIAN ENERGY
DEVELOPMENT: POOR MANAGEMENT BY
BIA HAS HINDERED DEVELOPMENT ON
INDIAN LANDS

WEDNESDAY, OCTOBER 21, 2015

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. John Barrasso,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

The CHAIRMAN. I will ask the witnesses to please head to the
table in order to testify and we will move along with the hearing.

As the witnesses are taking their seats, I am going to call to
order this hearing. We will examine today the Government Ac-
countability Office June of 2015 report on Indian Energy Develop-
ment. I requested this report on January 4th, 2014, for several rea-
sons. Energy development holds much promise for Indian commu-
nities. According to the Department of the Interior, in 2014, reve-
nues for tribal energy development exceeded $1.1 billion dollars.
That figure should be much higher.

Over the years, this Committee has received concerns from In-
dian tribes and energy developers regarding the complexity of Fed-
eral regulation and decision-making relating to Indian lands. These
issues either drive up costs and drive away developers or delay the
payment of royalties to Indian land owners. In fact, the Govern-
ment Accountability Office report noted that one private energy de-
veloper reported that an oil and gas well developing Indian re-
source generally costs almost 65 percent more for regulatory com-
pliance than a similar well for private resources.

In another instance highlighted in the report, an eight-year delay
by the Bureau of Indian Affairs in reviewing tribal documents
caused the tribe an estimate $95 million in lost permitting fees,
severance tax and royalty revenues. To improve energy develop-
ment on Indian lands, we needed to get to the bottom of this com-
plexity and the delays.

This report confirms several issues this Committee has been
working to address in a bipartisan way. On January 21st, 2015, the
Vice Chairman, Senator Tester, and I introduced S. 209, the Indian
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Tribal Energy Development and Self-Determination Act Amend-
ments of 2015. This bill would reduce much of the bureaucracy and
delays associated with the Secretarial review of leases, business
agreements and rights-of-way for Indian energy development.

The Committee unanimously passed this bill and it is being
hotlined for Senate consideration. Congress needs to pass this bill
this year so the tribes may begin energy development without
these continued delays.

Other management and interagency challenges were highlighted
in the report. I look forward to hearing from the Department of In-
terior on the progress made in addressing these issues.

I just want to remind the Department of the Interior that when
we send out invitations to testify, they are non-transferable. There
is an expectation that when we confirm appointees to these bu-
reaus that these appointees will be responsive to the Committee
and come back to testify upon request.

Mr. Roberts, I know you are the messenger for the Interior De-
partment today. Please pass on my remarks to the Secretary.

The GAO report noted the overlap of agency responsibilities in
Indian energy development. It stands to reason that officials with
overlapping responsibility would be responsive to this Committee.

With that, I would like to welcome the witnesses and I look for-
ward to the testimony.

Senator Tester, any opening statement?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Yes, thank you, Mr. Chairman, and thank you
for holding this hearing on energy development in Indian Country
today. We have had similar hearings in the past to discuss Indian
energy bills, the delays in energy development on tribal lands. This
hearing is in that same vein. I think it is warranted, as we dis-
cussed. The GAQO’s recent report detailing concerns with Indian en-
ergy development.

Quite frankly, it is the same conversation we have had on these
issues for quite a while. I remember when Senator Dorgan was sit-
ting in your chair, and it was earlier on in his chairmanship. We
had a visit about dysfunction in energy development in Indian
Country. The Department of Interior has not been good at enabling
tribal energy development. And the GAO report echoes what tribes
have been saying for years.

There are staffing issues. The BIA doesn’t have enough staff to
process all the leases. The staff it does have isn’t always qualified
to work specifically on oil and gas or renewable energy project
leases. Staffing issues probably start with funding. You can’t al-
ways hire the right staff if the agencies don’t have the funding that
they need to hire those staff.

But it is also a process issue. Tribes and the GAO report talk
about delays due to the lack of proper information systems and
multiple agencies being involved. I just don’t understand why this
is this difficult. We have trust responsibilities to help tribes de-
velop their resources. I would think that responsibility would mean
tribes should be getting in on the ground floor any time there is
a boom in the industry or new markets open up.
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But that doesn’t happen. Tribes are always several steps behind
and we need to get this done in a more prompt way.

I remember Senator Dorgan, when the Bakken was first being
developed, talking about oil wells everywhere except in Indian
Country. That is unacceptable. I think the primary solution is to
get as much of the decision-making as possible in the hands of
tribes. They know their resources and their communities’ priorities.
Self-governance has proven to be an effective policy for the last 40
years.

That is why I co-sponsored the Indian Energy bill with the
Chairman to help fix the Tribal Energy Resource Agreement proc-
ess. TERAs would give tribes the authority to develop their own en-
ergy resources without further involvement from the DOIL.

But since the passage of the 2005 Tribal Energy Bill that created
TERAS, no tribe has entered into one. There are a number of rea-
sons for that. I think it is a good idea to fix the TERA process, but
I am more than happy to go straight to the HEARTH Act-like
model for tribal energy if that is what we need to do. That model
has worked for surface leasing, and I think tribes would make it
work for minerals.

I would like to hear what the witnesses today think about that.
I am fine with doing both, fixing the TERA process and utilizing
the HEARTH Act model as an alternative. If we can only pass a
tribal energy bill once in 10 or 15 years, I want to do as much as
we can to improve energy development in Indian Country.

I also want to commend the Administration for its proposal to co-
ordinate energy development by placing all the agencies under one
roof. If you are going to have multiple agencies involved, the least
you can do is put them in a room together to make sure they are
talking to one another. But if we don’t have the right people in-
volved, the right process in place and the right funding behind the
idea, it simply is not going to be efficient.

That is why I am glad we are having this hearing today. We
need to get out of this rut so the tribes can develop their resources.
I think everyone wants that to happen. So I hope we hear some
new ideas, some good ideas today about how to address these
issues.

Finally, I want to thank Grant Stafne for coming all the way out
from Fort Peck Indian Reservation. Energy development in the
past has been a big driver of Fort Peck’s economy, and it can be
again in the future. You have been serving your community on the
council for a number of years now. I want to commend you for that.
I look forward to getting your input today. I am glad you came. I
want to make sure the Committee and the Congress are giving the
tribes and the BIA the tools they need for success.

I appreciate everyone who is going to speak today. I look forward
to the question rounds. Once again, the 2,000-mile hike you made,
Grant, we appreciate it.

The CHAIRMAN. Thank you very much, Senator Tester. Since you
mentioned Senator Dorgan, we have two Senators from North Da-
kota on the Committee right now. You will remember that map of
the State of North Dakota that he brought to this Committee. It
showed all of the oil and gas activity and the energy activity. There
was a big area that was completely blocked off, and we wondered
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how it was that the resources had followed such a perfect line as
not being there.

In fact, the resources were there but just were being blocked. So
I appreciate the continued efforts in a bipartisan way with the two
Senators from North Dakota here who are clearly aware of the sit-
uation.

Any other members have opening statement they would like to
make? Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Actually, Mr. Chairman, I don’t have one pre-
pared, but we have had these hearings, very dramatic hearings, on
things like suicide, child suicide. And there is a vicious circle in
terms of housing and economic development and addictions and do-
mestic violence. When you are housed with another family, expo-
nentially being exposed to that.

One thing that I think we all agree on is there is nothing like
economic development. When we heard from Pine Ridge, from Red
Lake, the conclusion they came to is that we have to do everything
we can to create economic development. This testimony says that
there is energy there, both in renewable and in non-renewables. I
want energy projects in Indian Country to create jobs, create eco-
nomic activity so that we can do something to break this cycle.
Anything we can do. I don’t care, you know me, I am Mr. Global
Warming is a Real Problem. But if they find a coal mine on a res-
ervation, let’s use it.

So I want to do everything I can

The CHAIRMAN. Save that videotape.

[Laughter.]

Senator FRANKEN. Oh well. I wanted to jolly up the Chairman.

The CHAIRMAN. Oh, well, we are inviting you to sit on this side
of the dais. Come on over.

[Laughter.]

Senator FRANKEN. There is also sun, there is also wind. To me,
there is nothing more important than finding a way to get jobs in
Indian Country. This is definitely a way that we can do it. That
is my opening statement.

The CHAIRMAN. Senator Hoeven?

STATEMENT OF HON. JOHN HOEVEN,
U.S. SENATOR FROM NORTH DAKOTA

Senator HOEVEN. Mr. Chairman, just picking up on comments
made by both yourself and the ranking member, in 2008 I was Gov-
ernor in North Dakota and signed an agreement with the Three Af-
filiated Tribes. At that time, there was one well on the Three Affili-
ated Tribes’ reservation.

Essentially what that agreement did is it brought parity between
the regulation on and off the reservation, so that the regulations
off-reservation in North Dakota and on the reservation in North
Dakota were the same. Since then, they have drilled hundreds of
wells. I think now if the Three Affiliated Tribes were an inde-
pendent State, they would be the ninth largest oil-producing State
in the Nation.
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So if we find a way to make it easier to do business, companies
respond. Investments are made, jobs are created, Senator Franken.
So that is what this hearing today is about.

It is not just the investment to produce more energy. That in-
vestment also produces better environmental stewardship, because
we get the investment in the new technologies and the gathering
systems and the pipelines we need in order to move gas to market
rather than throwing it off, which I look very much forward to talk-
ing about.

I thank both of you for calling this hearing today.

The CHAIRMAN. Thank you, Senator Hoeven. Senator Daines?

STATEMENT OF HON. STEVE DAINES,
U.S. SENATOR FROM MONTANA

Senator DAINES. Thanks, Mr. Chairman. I want to thank you as
well as Ranking Member Tester for this hearing today.

As I travel across Indian Country in Montana, I hear about the
challenges associated with energy development. Senator Franken,
I look forward to touring with you the coal operations at the Crow
Reservation in Montana. We have more recoverable coal than any
State in the Union.

Senator FRANKEN. Let me be clear. I am sorry to interrupt you.
But that coal in Indian Country would replace coal being mined
elsewhere in Wyoming.

[Laughter.]

Senator DAINES. There are always conditions.

But to that point, the unemployment rate today on the Crow Res-
ervation is north of 40 percent. Without those coal-mining jobs, the
unemployment rate is over 80 percent. This is a key to future pros-
perity, certainly in these energy jobs.

I too want to welcome Councilman Stafne. Thanks for making
the long trek from Montana, from the Fort Peck Reservation. As
you are going to hear in his written testimony, it is rich in oil and
gas reserves coming from that Bakken Formation that the Gov-
ernor, now Senator from North Dakota was talking about, the
Bakken Three Forks Formation. It also has significant wind poten-
tial as well.

As the GAO report and the witnesses are going to tell us today,
energy development in Indian lands is laden with red tape. It is ex-
pensive. It is detracting investors. It ignores the most important re-
sponsibility of the Federal Government to uphold its trust responsi-
bility with Indian nations. Frankly, I think it is a disgrace that the
Federal Government has not done more to ensure that our Indian
nations can foster their own tribal sovereignty doing the best they
can to create a better livelihood for their members.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Daines.

I want to welcome the witnesses again, and remind you that your
complete statements will be part of the record and ask you to keep
your statements to five minutes or less.

Today we are going to hear from Mr. Larry Roberts, who is Prin-
cipal Deputy Assistant Secretary of Indian Affairs at the Depart-
ment of the Interior; Mr. Frank Rusco, Director, Natural Resources
and Environment, U.S. Government Accountability Office; the Hon-
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orable James “Mike” Olguin, who is the Tribal Council Member
from the Southern Ute Indian Tribe in Colorado; Mr. Grant Stafne,
who has been welcomed by your two Senators from Montana; and
Mr. Cameron Cuch, who is the Vice President of Government Af-
fairs, Crescent Point Energy, U.S. Corporation, from Denver.

Mr. Roberts?

STATEMENT OF LAWRENCE S. ROBERTS, PRINCIPAL DEPUTY
ASSISTANT SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT
OF THE INTERIOR

Mr. ROBERTS. Thank you, Chairman Barrasso, Vice Chairman
Tester, members of the Committee.

My name is Lawrence Roberts. I am the Principal Deputy Assist-
ant Secretary for Indian Affairs at the Department of Interior. I am
a member of the Oneida Nation of Wisconsin. I thank you for the
opportunity to testify today.

I have with me today BIA Director Mike Black, Acting Director
of Indian Energy and Economic Development Office; Jack Stevens
and our Division Chief, Steve Many Deeds, and staff from his of-
fice.

As many of you have noted in your statements, energy is criti-
cally important to tribes. Commercial and community scale tribal
energy development is a priority for this Administration because it
provides significant economic and social benefits to tribes and indi-
vidual Indians.

Working closely with tribes, we have seen revenues from tribal
energy development grow from just under $400 million in 2009 to
over $1.9 billion in 2014. While most of the increase in the revenue
has been in the area of conventional energy, several tribes are now
well situated to develop substantial renewable energy resources, in-
cluding solar and wind energy.

The Bureau of Indian Affairs and the Indian Energy and Eco-
nomic Development Office work closely with the tribes testifying
today. The Southern Ute is a well-recognized leader in the field,
and their testimony speaks to the importance of retaining com-
mitted and engaged local staff, such as agency superintendent Pris-
cilla Bancroft.

At Fort Peck, we recently provided a substantial grant to inves-
tigate potential petroleum reserves that exist on the reservation
and make recommendations as to where new opportunities are lo-
cated. We have also installed our NIOGEMS system at the tribal
energy office and at the BIA agency office. Our work with the Ute
Tribe has included providing staff to work on site to expedite well
permitting, onsite inspections and environmental review, as well as
installing the NIOGEMS system at the tribal energy office.

Our work across Indian Country touches on all aspects of energy
development. At this moment, we are either funding or providing
technical assistance to energy and mineral projects in over 70 dif-
ferent tribal communities. For example, we have funded business
planning for the Salish and Kootenai Tribes on their hydroelectric
project.

More recently, we have seen growing interest in smaller renew-
able energy projects, ranging from 250 kilowatts to 3 megawatts.
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The projects are distinguished from those utility-scale projects
where power is sold and used off-reservation.

These smaller projects have lower capital expense, they allow for
100 percent tribal ownership, benefits accrue locally and provide an
alternative to high local energy rates. For example, we have as-
sisted the Blue Lake Rancheria in developing a small scale biomass
combined heat and power facility that will generate modest income
and jobs.

Senator Tester spoke about the success under the HEARTH Act.
Congress’s enactment of that HEARTH Act in 2012 has been ex-
tremely successful. Over 20 tribes have utilized the HEARTH Act
for many business, solar and wind energy developments. The
HEARTH Act is an example of how Congress and the Administra-
tion can work together to foster tribal self-governance and self-de-
termination in energy development.

The GAO report makes a number of recommendations that we
agree with and that we are working to implement. For example, we
agree that GIS mapping and a tracking system is exceedingly im-
portant. The Department’s NIOGEMS system is a tool that can
provide this mapping and tracking service for oil and gas develop-
ment. We are working to improve it to include other forms of en-
ergy development.

NIOGEMS is available to our other Federal agencies. It is avail-
able to tribes and it is available to our local staff on the ground.
It is used at a number of locations, including Wind River, Navajo,
Jicarilla Apache and others. In addition, we are actively working
with BLM to identify the needs for cadastral surveys. Further, we
agree with GAO’s recommendation to develop TERA guidance and
to evaluate the effectiveness of our capacity grants.

As the GAO report underscores, the Department and Congress
working together can do much to promote tribal energy develop-
ment. For example, Assistant Secretary Washburn testified last
Congress on what is now Chairman Barrasso’s bill, S. 209. There
is a lot the Department likes about that Act, and there is a need
to improve the 2005 Act.

Finally, the GAO report underscores the lengthy review times
and the need to improve efficiency and transparency. We have
sought to address this problem by proposing in the 2016 budget to
establish an Indian Energy Service Center located in Denver, Colo-
rado. That would include personnel from the various Interior agen-
cies that must coordinate energy development in Indian Country,
including BIA, IEED, the Office of Natural Resource Revenue,
BLM, and the Office of Special Trustee.

Thank you for providing this opportunity to testify today. The
Department will continue to work with tribes to promote energy
development and will continue to work closely with this Committee
as well as our Federal and State partners to address energy devel-
opment issues and solutions. I am happy to answer any questions
the Committee may have.

[The prepared statement of Mr. Roberts follows:]
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PREPARED STATEMENT OF LAWRENCE S. ROBERTS, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Chairman Barrasso, Vice-Chairman Tester, and Members of the Committee, my
name is Lawrence Roberts and I am the Principal Deputy Assistant Secretary of In-
dian Affairs at the Department of the Interior (Department). Thank you for this op-
portunity to testify on the June 2015, GAO Report “Indian Energy Development,
Poor Management by BIA Has Hindered Energy Development on Indian Lands.”

Energy is critically important to tribes. Commercial and community scale tribal
energy development is a priority for this Administration because it provides signifi-
cant economic and social benefits to tribes, and individual Indians. The Administra-
tion has worked very hard to help tribes assess, develop and market conventional
energy resources, while also assisting supporting tribes as they explore development
of renewable energy resources, such as wind and solar energy. Working closely with
tribes, we have seen revenues from tribal energy development grow from just under
$400 million when President Obama took office in 2009 to over $1.1 billion in 2014.
While most of the increase in revenue has been in the area of conventional energy,
several tribes are also now well-situated to develop substantial renewable energy re-
sources, including solar and wind energy. We will continue to support tribes in both
areas, conventional and renewable, to ensure that tribes play a crucial role in Amer-
ica’s energy future.

Yet, as the GAO report shows, the Department and Congress, working together,
can do much more to promote tribal energy development. As discussed in more de-
tail below, the Department largely agrees with GAO’s recommendations and, despite
fiscal challenges, we are working to implement widespread improvements. We have
been working hard to address each of the subjects raised by the GAO report and
have substantial progress to report. For example, the GAO report underscores the
lengthy review times and the need to improve efficiency and transparency. We have
sought to address this problem by breaking down the silos that create obstacles to
close coordination in the federal bureaucracy. As detailed in the President’s 2016
Budget, the Department proposes to establish an Indian Energy Service Center
(Service Center) centrally located in Denver, Colorado, to address this need. The
Service Center will include personnel from the various Interior Agencies that must
coordinate energy development in Indian Country including the Bureau of Indian
Affairs (BIA), the Office of Indian Energy and Economic Development (IEED), the
Office of Natural Resource Revenue (ONRR), the Office of the Special Trustee for
American Indians (OST), and the Bureau of Land Management (BLM). The Service
Center would provide expertise, policy guidance, standardized procedures, and tech-
nical assistance across a broad spectrum of services. The idea has been well-received
by energy-producing tribes because it would provide a centralized, one-stop shop for
energy services.

The GAO Report provides seven (7) recommendation areas. My testimony today
will summarize how we are working to implement solutions in those areas and con-
clude with further detail about the Indian Energy Service Center

Recommendation 1: To ensure it can verify ownership in a timely manner
and identify resources available for development, BIA should take steps to
complete its GIS mapping module in TAAMS.

The GAO report recommended that the Geographic Information System (GIS)
mapping module be added to the Trust Asset and Accounting Management System
(TAAMS). TAAMS represents a significant, long-term investment in the Depart-
ment’s efforts to meet its trust responsibility. As we explained in our discussions
with GAO, TAAMS was not designed as a geospatial mapping system, but simply
to reflect legal descriptions as they appear on documents recorded as required by
federal law.

We agree, however, that GIS mapping of Indian lands is exceedingly important.
As we discussed with GAO, the Department has developed the National Indian Oil
and Gas Evaluation Management System (NIOGEMS), which is a map-oriented GIS
computer application, for managing reservation lease, well, and production data for
oil and gas and other energy/mineral resources. NIOGEMS assists energy producing
Indian tribes by allowing tribal, BIA and other Interior resource managers to gain
ready access to financial, realty, geo-technical information and complex resource
data aggregated from other data systems/sources, for tracking and making decisions
on leasing, developing, and managing energy/mineral resources.

NIOGEMS incorporates aggregated data and presents information in concise user-
friendly data view and map-based forms, and allows generation of reports, sharable
maps, and data extractions for use in other analytical software. While no system
is perfect, NIOGEMS has helped us improve our performance of our responsibilities
to Tribes and individual trust owners. As the DOI’s Inspector General’s Report No.:
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CR-EV-BIA-0001-2011 stated in its list of promising technologies and practices for
oil and gas in Indian country:

“[Tlhe National Indian Oil and Gas Evaluation Management System
(NIOGEMS) . . . represents a significant improvement over the current Trust
Asset and Accounting Management System database for managing oil and gas
activities, including leasing and production data, by incorporating geospatial in-
formation as well as a digital mapping capability. The Wind River Agency in
Wyoming reported a tenfold improvement in productivity for certain realty ac-
tivities after implementing NIOGEMS.”

NIOGEMS can provide regularly updated mapped ownership tracts, energy
Leases, as well as BLM agreements data for Tribes, BIA agencies, and supporting
federal agencies for a large set of reservations. Staff also develops and gathers an
array of Indian energy resource data, for regional areas and in detail on a reserva-
tion project area basis. For the reservations supported in NIOGEMS, this data is
combined in the NIOGEMS database to meet the need for comprehensive data to
identify ownership and resources available for energy development, particularly oil
and gas. Though it began with oil and gas related information, NIOGEMS is ex-
panding to include additional energy/mineral resource data and supporting
functionality. We will begin visiting reservation sites to train staff on how to log
onto NIOGEMS from the Albuquerque server.

We are also taking steps to develop a land boundary and ownership repository
that will be incorporated into TAAMS for all tribal lands. Our goal is that legal land
descriptions entered in TAAMS from these conveyance documents will be regularly
extracted and aligned with BLM survey data to produce GIS products that illustrate
current Indian land ownership. In sum, we are continuing to invest heavily in
TAAMS and related systems that have improved our ability to meet our various re-
sponsibilities. We are committed to avoiding past mistakes and having the technical
resources that we need to manage vast tribal resources successfully.

Recommendation 2: To ensure it can verify ownership in a timely manner
and identify resources available for development, BIA should work with
BLM to identify cadastral survey needs.

In more than a century since the establishment of Indian reservations, the federal
government has not yet fully surveyed all Indian reservation lands. For example,
in the nearly 150 years since establishment of the Navajo Reservation, portions of
that reservation have never been fully surveyed. A survey is an important step in
developing a full inventory of trust resources. The GAO report recommended that
the BIA and BLM work together to identify cadastral survey needs. As in years
past, the BIA and the BLM, in a coordinated and focused effort, have prepared a
Reimbursable Service Agreement (RSA) between the two agencies to identify and
deliver survey-related products and services needed to identify and address the real-
ty and boundary issues, in terms of asset/resource protection, of American Indian
and Alaska Native Trust beneficiaries. Moreover, in February of 2015, the President
asked Congress for $2.791 million for Fiscal Year (FY) 2016 to fund this effort. Ab-
sent a budget, it is unclear when the fuding will be available. However, the Depart-
ment agrees that this is an urgent need in the BIA, particularly where reservations
and trust lands lay along a river or where the river created the border. Such land-
marks tend to move creating uncertainty as to ownership. During FY 2015, the BIA
and BLM held quarterly meetings to discuss the cadastral survey needs, along with
specific requests and the development of a mechanism to collect survey requests
from the field. The BLM continues to provide boundary solutions by utilizing inno-
vations in survey technology. Planning meetings between the BIA and the BLM will
continue in FY 2016. A methodology to collect survey needs has been established
and further refinement of the data collection will be completed by the end of FY
2016.

Recommendation 3: To improve the efficiency and transparency of its re-
view process, BIA should develop a documented process to track its review
and response times.

The GAO report recommended the BIA should develop a process to track BIA re-
view and response times. As the recommendation applies to oil and gas leasing, the
BIA will make a concerted effort to implement a tracking and monitoring effort in
compliance with regulatory requirements to demonstrate timely reviews and approv-
als within the system of record, TAAMS. This will assist the BIA’s field offices with
maintaining a single current and accurate system. The goal is to have tracking
mechanisms in TAAMS by the end of FY 2017. Additionally, IEED uses a formal
Internal Control Review process for ensuring timely review of Indian Minerals De-
velopment Act of 1982 (IMDA) agreements for oil, gas, and other minerals. Under
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these procedures, IEED must identify all major risks that would prevent the review
of agreements from meeting a deadline, and then to establish procedures (controls)
to eliminate identified risks. The IEED’s time line for reviewing agreements and
providing technical comments (including economic analysis of negotiated agreement
terms) is 30 days.

Recommendation 4: To improve the efficiency and transparency of its re-
view process, BIA should enhance data collection efforts to ensure it has
data needed to track its review and response times.

The GAO report recommended that the BIA enhance data collection for its track-
ing of BIA review and response times. We are working hard and investing heavily
to improve tracking. In addition to the TAAMS enhancements, NIOGEMS currently
tracks permits, rights of way, and environmental studies associated with energy de-
velopment. The next version of NIOGEMS, scheduled for implementation in the
next few months, will provide the user with the ability to develop ad hoc tracking.

Recommendation 5: Provide additional energy development-specific guid-
ance on provisions of TERA regulations that tribes have identified to Inte-
rior as unclear.

The Department agrees with the report’s recommendation that it provide addi-
tional energy development-specific guidance on provisions of TERA regulations that
tribes have identified to the Department as unclear. IEED and our Office of the So-
licitor believe that this clarity can be best achieved by amending the IMDA to insert
tribal self-determination language similar to that found in the Helping Expedite and
Advance Responsible Tribal Homeownership (HEARTH) Act of 2012. The HEARTH
Act permits tribes to lease surface trust lands for renewable energy purposes absent
approval by the Department, by implementing their own leasing regulations. The
Department respectfully asks Congress to make this possible in the conventional en-
ergy arena by amending the law to match the HEARTH Act provisions. We would
be happy to work with your staff on such an amendment.

The GAO report highlights the need to track the benefits of its Tribal Energy De-
velopment Capacity (TEDC) grant program and to determine whether these grants
have enabled tribes to develop the administrative and technical capacity to enter
into Tribal Energy Resource Agreements (TERAs). To address the deficiencies iden-
tified in the GAO report, the Department modified this grant program to com-
plement the HEARTH Act. In recognition of the growing need for tribal regulatory
infrastructure since passage of the HEARTH Act, the Department reformed the pro-
gram to encourage tribes to establish the legal infrastructure to regulate energy-re-
lated activities, including the adoption of commercial codes, establishment of elec-
trical utility authorities, and enactment of energy-related regulations. For example,
of the ten TEDC grants that the Department disbursed at the close of FY 2015, half
were awarded to equip Tribes to establish tribal utility authorities, a substantial
step in assuming sovereign control of electrical resources.

Recommendation 6: To ensure the TEDC grant program is effective in
moving tribes closer to developing the capacity needed to pursue TERAs,
IEED should take steps to develop a documented process for evaluating the
effectiveness of TEDC grants.

The Department will establish an evaluation process involving program staff and
other stakeholders to gauge the extent to which TEDC grants have increased tribal
capacity to enter into a TERA. We will seek feedback from tribal leaders, project
managers, consultants and others on features of the program that are problematic.
We will work with them to find ways to cure the deficiencies that they have identi-
fied. We will also reevaluate TEDC’s efficacy at the close of each fiscal year. Staff
will monitor the progress of each grant and furnish technical assistance to each
grantee, identifying and addressing any problems while grant projects are still in
process. Moreover, the Department will administer an anonymous, follow-up online
survey with tribal stakeholders on the effectiveness of each grant, which will include
questions related to progress in developing capacity, challenges or concerns, and
suggestions for improvement. The information gathered from this survey will assist
staff to guide further improvements in the TEDC grants.

Recommendation 7: To ensure the TEDC grant program is effective in
moving tribes closer to developing the capacity needed to pursue TERAs,
IEED should take steps to identify features of the TEDC grant program
that could limit the effectiveness of the program to help tribes eliminate
capacity gaps.

In response to the GAO report’s Recommendation 7, the IEED staff will establish
two methods to help identify features of the TEDC program that could limit the ef-
fectiveness of the program in addressing capacity gaps. The first method will be to
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seek TEDC feedback by reaching out directly to stakeholders such as tribal council
members, tribal leadership, consultants and others. The IEED will compile and
evaluate responses to establish effective solutions to the deficiencies recognized
through the TEDC stakeholder outreach. The second method would be an internal
reevaluation of effectiveness of the TEDC program at the end of each closing fiscal
year. The IEED staff will be responsible for project monitoring and for providing
technical assistance to the TEDC grant recipients. Staff and recipients will possess
firsthand knowledge of the deficiencies limiting the grants’ effectiveness after the
first year of project monitoring. The IEED staff will then evaluate these findings
to create solutions and make adjustments to the program.

Sixty (60) days after the 2015 TEDC solicitation closure or at the end of FY 2015,
IEED staff plans to begin initial outreach for evaluating the effectiveness of TEDC
grants, and for identifying the features of the TEDC grant program that could limit
the effectiveness of the program to help tribes eliminate capacity gaps. At the end
of FY 2016, IEED staff will follow up with a second outreach and re-evaluate the
effectiveness of TEDC grants.

Moving Forward: Indian Energy Service Center

As noted above, the Department will be implementing the Indian Energy Service
Center, if funded, in FY 2016. As identified in the 2015 GAO report, the increased
demands of oil and gas development have challenged the existing staff and manage-
ment structure in providing timely efficient services. To address this demand, an
interagency team from the BIA, IEED. ONRR, BLM, and OST have collaborated on
solutions. The role of the Indian Energy Service Center would be to maintain a re-
sponsive, administrative and technical capacity, that when needed, can bolster local
or regional staff faced with surging workload thus avoiding or eliminating backlogs.

The proposal reflects the spirit of the White House Council on Native American
Affairs, which seeks to break down barriers between federal agency “silos” and also
builds on recent innovations such as the IEED’s detailing of critical personnel to
Fort Berthold, the rapid contracting of services by the Federal Indian Minerals Of-
fice at Navajo, and the BLM’s “Tiger Team” formed to address backlog Applications
for Permit to Drill at Fort Berthold. By adopting some of these short-term innova-
tions, improving protocols, and building up a technical specialist corps that can col-
laborate across agency lines, we can efficiently institutionalize these types of rapid
response efforts to ensure sustainable, scalable and timely, delivery of service, both
to Indian country and the nation.

The Indian Energy Service Center would improve performance of federal trust re-
sponsibilities in energy development. As proposed, it would provide technical and
administrative functions that require minimal field presence. By fulfilling a support
role for field offices through regional/state level offices, the field personnel would be
able to focus on the local issues and challenges that accompany rapid expansion,
making the Department and its many components more responsive to urgent needs
in energy development.

The Indian Energy Service Center would support numerous units, including the
BIA regional offices; the BLM field and state offices; the OST fiduciary trust officers
and regional trust administrators; and ONRR. The Indian Energy Service center
would expedite the leasing, permitting, developing, and reporting for oil and gas de-
velopment on Indian trust lands. Fundamental to this effort is responsiveness to In-
dian mineral owners (tribal or individual) and coordination between Federal agen-
cies. In support of this mission, the Indian Energy Service Center would serve as
a processing center for certain nationwide trust functions where this service is more
efficiently provided by an off-site work team in support of agencies and field, re-
gional, or state offices. The Indian Energy Service Center would also dispatch exper-
tise to the impacted agency or field office to evaluate the situation and make a de-
termination how best to address the workload, particularly when the pending work-
load directly affects income being generated for beneficiaries.

Conclusion

Thank you for providing this opportunity to showcase the myriad efforts being
made at the Department to improve energy development on Indian lands. The De-
partment will continue to work with Tribes to promote energy development and will
continue to work closely with this Committee as well as our federal and state part-
ners to address energy development issues and solutions.

Thank you also for focusing attention on this important topic. I am available to
answer any questions the Committee may have.

The CHAIRMAN. Thank you, Mr. Roberts. Now we turn to Mr.
Frank Rusco.
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STATEMENT OF FRANK RUSCO, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE

Mr. Rusco. Thank you. Chairman Barrasso, Vice Chairman Test-
er and members of the Committee, I am happy to be here today
to discuss the results of our report on Indian energy development.

As you know, there is great potential for the development of en-
ergy resources on tribal and Indian lands, including
hydroelectricity, oil and gas, and wind and solar. When we look at
a map of energy development, you will see development happening
all around and up to tribal and Indian lands. But with only a few
exceptions, such energy development stops right at the borders.

In our recent report to this Committee, we found numerous chal-
lenges facing tribes and individual Indians that own energy re-
sources and want to develop them. Key among these challenges are
that the Bureau of Indian Affairs has failed to perform its duties
in an efficient and thorough way to review and approve energy de-
velopment, to identify Indian land owners and to hire and retain
key skilled staff who have the expertise to evaluate energy-related
documents.

The consequence of BIA’s mismanagement is that numerous en-
ergy development projects languish for months or even years with-
out proper review, without appropriate communication between the
agency and the applicants and without even explanation for such
delays. To be fair, in doing our work, we found many dedicated BIA
staff and managers who were trying their best to adapt to the
changing energy landscape. However, they have not received the
support they need from BIA headquarters or the Department of the
Interior to build the capacity needed to perform these required
tasks.

Meanwhile, the Country has seen an explosion of energy develop-
ment over the last five to ten years on private, State and Federal
lands. For example, State renewable energy portfolio standards for
electric utilities have sparked a boom in wind and solar develop-
ment. Many tribal lands have great potential for developing wind
and solar projects, but the lack of a functional approval and per-
mitting process at BIA has contributed to what amounts to a stag-
gering loss of opportunity for tribes and Indian land owners.

Once State renewable energy portfolio standards are met, the op-
portunity will be gone. So the clock is ticking for BIA to fix its
management problems.

Similarly, oil and gas resources exist on many tribal and Indian
lands, but the recent resurgence of such development in the United
States has largely passed these lands by. When an oil and gas com-
pany can deal with private, State or Federal land and resource
owners, they are able to make development plans in which the
steps needed for approval are known and the time frames are rea-
sonable or at least predictable. Sadly, this is not the case when
dealing with BIA. In fact, BIA does not track its review and re-
sponse times, so the agency itself cannot predict how long these
processes take.

In our recent report, we found that a number of challenges have
hindered the ability and willingness of tribes to seek Tribal Energy
Resource Agreements, or TERAs, which Congress created to allow
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tribes to take charge of more of the elements of energy develop-
ment on their lands. These challenges include uncertainty about
TERA regulations, unreimbursed costs of assuming activities that
have been historically conducted by Federal agencies, and the com-
plex application process.

For example, TERA has not defined inherently Federal functions,
a provision in the TERA regulations. As a result tribes interested
in seeking TERA approval do not have clear guidance on which
functions they would take over from Federal agencies and which
would remain inherently Federal.

Congress has also directed in TERA to help tribes develop the ca-
pacity needed to pursue TERAs. They found that TERAs’ approach
to tribal capacity-building was not well developed and lacked docu-
mented processes for evaluating the effectiveness of such capacity
building.

We are currently doing additional work for this Committee, look-
ing at BIA’s human capital challenges and evaluating what BIA is
doing to resolve these issues.

I will be happy to answer any questions you may have. Thank
you.

[The prepared statement of Mr. Rusco follows:]

PREPARED STATEMENT OF FRANK RUSCO, DIRECTOR, NATURAL RESOURCES AND
ENVIRONMENT, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Chairman Barrasso, Vice-Chairman Tester, and Members of the Committee:

I am pleased to be here today to discuss our recent report on the development
of Indian energy resources.! As you know, Indian energy resources hold significant
potential for development and, for some Indian tribes and their members, energy
development already provides economic benefits, including funding for education, in-
frastructure, and other public services. According to Department of the Interior (In-
terior) data, in fiscal year 2014, development of Indian energy resources provided
over $1 billion in revenue to tribes and individual Indian resource owners. However,
even with considerable energy resources, according to a 2014 Interior document, In-
dian energy resources are underdeveloped relative to surrounding non-Indian re-
sources.

Development of Indian energy resources is a complex process that may involve a
range of stakeholders, including federal, tribal, and state agencies. Interior’s Bureau
of Indian Affairs (BIA), through its various regional, agency, and other offices, has
primary authority for managing Indian energy development and, in many cases,
holds final decisionmaking authority. Federal management and oversight of Indian
energy development is to be conducted consistent with the federal government’s fi-
duciary trust responsibility to federally recognized Indian tribes and individual Indi-
ans.2 However, in recent decades, Indian tribes and individual Indians have as-
serted that Interior has failed to fulfill its trust responsibility, mainly with regard
to the management and accounting of tribal and individual trust funds and trust
assets. For example, Interior recently settled numerous “breach of trust” lawsuits,

1GAO, Indian Energy Development: Poor Management by BIA Has Hindered Energy Develop-
ment on Indian Lands, GAO-15-502 (Washington, D.C.: June 8, 2015).

2The federal trust responsibility is a fiduciary obligation on the part of the United States to
federally recognized Indian tribes and tribal members. The Supreme Court has recognized a
general trust relationship with Indian tribes since 1831. See Cherokee Nation v. Georgia, 30 U.S.
(5 Pet.) 1 (1831). The trust responsibility originates from the unique, historical relationship be-
tween the United States and Indian tribes and consists of the “highest moral and legal obliga-
tions” that the federal government must meet to ensure the protection of tribal and individual
Indian lands, assets and resources, but is legally enforceable only to the extent it is specifically
defined by federal laws. See Seminole Nation v. United States, 316 U.S. 286, 296-297 (1942),
and United States v. Jicarilla Apache Nation, 564 U.S. | 131 S. Ct. 2313 (2011). Letter
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including Cobell v. Salazar, one of the largest class action suits filed against the
United States. 3

Federal policy has supported greater tribal autonomy and control by promoting
and supporting opportunities for increased tribal self-determination and self-govern-
ance, including promoting tribal oversight and management of energy resource de-
velopment on tribal lands. For example, in 2005, Congress passed the Indian Tribal
Energy Development and Self-Determination Act ITEDSA), part of the Energy Pol-
icy Act of 2005, to provide an option for federally recognized tribes to exercise great-
er control of decisionmaking over their own energy resources.4 The ITEDSA pro-
vides for interested tribes to pursue a Tribal Energy Resource Agreement (TERA)—
an agreement between a tribe and the Secretary of the Interior that allows the
tribe, at its discretion, to enter into leases, business agreements, and right-of-way
(ROW) agreements for energy resource development on tribal lands without review
and approval by the Secretary. However, no tribe has entered into a TERA with In-
terior, and shortcomings in BIA’s management that we identified in our June 2015
report highlight the need for tribes to build the capacity to perform the duties that
would enable them to obtain greater tribal control and decisionmaking authority
over the development of their resources. ®

In this context, my testimony today discusses the findings from our June 2015 re-
port on Indian energy development. Accordingly, this testimony addresses the fac-
tors that have (1) hindered Indian energy resource development and (2) deterred
tribes from seeking TERAs. In addition, I will highlight several key actions that we
recommended in our report that Interior can take to help overcome challenges asso-
ciated with the administration and management of Indian energy resources.

To conduct the work for our June 2015 report, we reviewed and synthesized lit-
erature including more than 40 reports, conference proceedings, hearings state-
ments, and other publications from federal and tribal governments; industry; aca-
demics; and nonprofit organizations. We also obtained available data on key dates
associated with the review and approval of energy-related documents for planned or
completed utility-scale renewable projects from several BIA regional and local offi-
cials, tribal officials, and industry representatives. Further, we interviewed a non-
generalizable sample of stakeholders representing 33 Indian tribes, energy develop-
ment companies, and numerous federal agencies and organizations, including offi-
cials from BIA, Office of Indian Energy and Economic Development, Department of
Energy, National Renewable Energy Laboratory, and the Bureau of Land Manage-
ment (BLM). ¢ We did not evaluate tribal activities or actions to govern the develop-
ment of their resources or assess any potential barriers to energy development such
actions or activities may pose. Our June 2015 report includes a detailed explanation
of the scope and methodology used to conduct our work.

We conducted the work on which this testimony is based in accordance with gen-
erally accepted government auditing standards. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Shortcomings in BIA’s Management and a Variety of Other Factors Have
Hindered Indian Energy Development

Factors, such as shortcomings in BIA’s management and additional factors gen-
erally outside of BIA’s management responsibilities—such as a complex regulatory
framework, tribes’ limited capital and infrastructure, and varied tribal capacity—
have hindered Indian energy development. Specifically, according to some of the lit-
erature we reviewed and several stakeholders we interviewed, BIA’s management
has three key shortcomings.

First, BIA does not have the data it needs to verify ownership of some oil and
gas resources, easily identify resources available for lease, or easily identify where

3 Cobell v. Salazar was a class action lawsuit initially filed in 1996 by Elouise Cobell, a mem-
ber of the Blackfeet Tribe, and others against the federal government concerning Interior’s man-
agement of individual Indian trust fund accounts. Those accounts contain funds from leases of
Indian land, some of which involve energy development. The settlement in Cobell required con-
gressional authorization, which was provided in the Claims Resolution Act of 2010, Pub. L. No.
111-291, § 101, 124 Stat. 3064, 3066 (2010).

4Federally recognized tribes have a government-to-government relationship with the United
States and are eligible to receive certain protections, services, and benefits by virtue of their
unique status as Indian tribes.

5GA0-15-502.

6Within BIA, we interviewed officials from all 12 BIA regional offices and 9 BIA agency of-
fices.
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leases are in effect, inconsistent with Interior’s Secretarial Order 3215, which calls
for the agency to maintain a system of records that identifies the location and value
of Indian resources and allows for resource owners to obtain information regarding
their assets in a timely manner. The ability to account for Indian resources would
assist BIA in fulfilling its federal trust responsibility, and determining ownership
is a necessary step for BIA to approve leases and other energy-related documents.
However, in some cases, BIA cannot verify ownership because federal cadastral sur-
veys—the means by which land is defined, divided, traced, and recorded—cannot be
found or are outdated. It is additionally a concern that BIA does not know the mag-
n}iltude of its cadastral survey needs or what resources would be needed to address
them.

We recommended in our June 2015 report that the Secretary of the Interior direct
the Director of the BIA to take steps to work with BLM to identify cadastral survey
needs. 7 In its written comments on our report, Interior did not concur with our rec-
ommendation. However, in an August 2015 letter to GAO after the report was
issued, Interior stated that it agrees this is an urgent need and reported it has
taken steps to enter into an agreement with BLM to identify survey-related prod-
ucts and services needed to identify and address realty and boundary issues. In ad-
dition, the agency stated in its letter that it will finalize a data collection method-
ology to assess cadastral survey needs by October 2016.

In addition, BIA does not have an inventory of Indian resources in a format that
is readily available, such as a geographic information system (GIS). Interior guid-
ance identifies that efficient management of oil and gas resources relies, in part, on
GIS mapping technology because it allows managers to easily identify resources
available for lease and where leases are in effect. According to a BIA official, with-
out a GIS component, identifying transactions such as leases and ROW agreements
for Indian land and resources requires a search of paper records stored in multiple
locations, which can take significant time and staff resources. For example, in re-
sponse to a request from a tribal member with ownership interests in a parcel of
land, BIA responded that locating the information on existing leases and ROW
agreements would require that the tribal member pay $1,422 to cover approximately
48 hours of staff research time and associated costs. In addition, officials from a few
Indian tribes told us that they cannot pursue development opportunities because
BIA cannot provide the tribe with data on the location of their oil and gas re-
sources—as called for in Interior’s Secretarial Order 3215. Further, in 2012, a report
from the Board of Governors of the Federal Reserve System found that an inventory
of Indian resources could provide a road map for expanding development opportuni-
ties.8 Without data to verify ownership and use of resources in a timely manner,
the agency cannot ensure that Indian resources are properly accounted for or that
Indian tribes and their members are able to take full advantage of development op-
portunities.

To improve BIA’s efforts to verify ownership in a timely manner and identify re-
sources available for development, we recommended in our June 2015 report that
Interior direct BIA to take steps to complete GIS mapping capabilities. ? In its writ-
ten comments in response to our report, Interior stated that the agency is devel-
oping and implementing applications that will supplement the data it has and pro-
vide GIS mapping capabilities, although it noted that one of these applications, the
National Indian Oil and Gas Evaluation Management System (NIOGEMS), is not
available nationally. Interior stated in its August 2015 letter to GAO that a national
dataset composed of all Indian land tracts and boundaries with visualization
functionality is expected to be completed within 4 years, depending on budget and
resource availability.

Second, BIA’s review and approval is required throughout the development proc-
ess, including the approval of leases, ROW agreements, and appraisals, but BIA
does not have a documented process or the data needed to track its review and re-
sponse times. 10 In 2014, an interagency steering committee that included Interior

7GAO-15-502.

8Board of Governors of the Federal Reserve System, Growing Economies in Indian Country:
Taking Stock of Progress and Partnerships, A Summary of Challenges, Recommendations, and
Pronmusing Efforts (April 2012). This report was the result of a series of workshops that included
nine federal agencies, four Federal Reserve Bank partners, and representatives from 63 Indian
tribes. The effort was focused on economic development in Indian Country.

9 According to Interior’s 2014-2015 performance plan, it was to incorporate a GIS mapping
component into its Trust Asset and Accounting Management System in fiscal year 2014.

10In 2014, an interagency Steering Committee developed in response to Executive Order
13604 identified best practices to modernize federal decision-making processes. The committee
found that federal agencies reviewing permits and other applications should collect consistent

Continued
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identified best practices to modernize federal decisionmaking processes through im-
proved efficiency and transparency.!! The committee determined that federal agen-
cies reviewing permits and other applications should collect consistent data, includ-
ing the date the application was received, the date the application was considered
complete by the agency, the issuance date, and the start and end dates for any
“pauses” in the review process. The committee concluded that these dates could pro-
vide agencies with greater transparency into the process, assist agency efforts to
identify process trends and drivers that influence the review process, and inform
agency discussions on ways to improve the process.

However, BIA does not collect the data the interagency steering committee identi-
fied as needed to ensure transparency and, therefore, it cannot provide reasonable
assurance that its process is efficient. A few stakeholders we interviewed and some
literature we reviewed stated that BIA’s review and approval process can be
lengthy. For example, stakeholders provided examples of lease and ROW applica-
tions that were under review for multiple years. Specifically, in 2014, the Acting
Chairman for the Southern Ute Indian Tribe testified before this committee that
BIA’s review of some of its energy-related documents took as long as 8 years. In the
meantime, the tribe estimates it lost more than $95 million in revenues it could
have earned from tribal permitting fees, oil and gas severance taxes, and royalties.
According to a few stakeholders and some literature we reviewed, the lengthy re-
view process can increase development costs and project times and, in some cases,
result in missed development opportunities and lost revenue. Without a documented
process or the data needed to track its review and response times, BIA cannot en-
sure transparency into the process and that documents are moving forward in a
timely manner, or determine the effectiveness of efforts to improve the process.

To address this shortcoming, we recommended in our June 2015 report that Inte-
rior direct BIA to develop a documented process to track its review and response
times and enhance data collection efforts to ensure that the agency has the data
needed to track its review and response times. In its written comments, Interior did
not fully concur with this recommendation. Specifically, Interior stated that it will
use NIOGEMS to assist in tracking review and response times. However, this appli-
cation does not track all realty transactions or processes and has not been deployed
nationally. Therefore, while NIOGEMS may provide some assistance to the agency,
it alone cannot ensure that BIA’s process to review energy-related documents is
transparent or that documents are moving forward in a timely manner. In its Au-
gust 2015 letter to GAO, Interior stated it will try to implement a tracking and
monitoring effort by the end of fiscal year 2017 for oil and gas leases on Indian
lands. The agency did not indicate if it intends to improve the transparency of its
review and approval process for other energy-related documents, such as ROW
agreements and surface leases—some of which were under review for multiple
years.

Third, some BIA regional and agency offices do not have staff with the skills need-
ed to effectively evaluate energy-related documents or adequate staff resources, ac-
cording to a few stakeholders we interviewed and some of the literature we re-
viewed. For instance, Interior officials told us that the number of BIA personnel
trained in oil and gas development is not sufficient to meet the demands of in-
creased development. In another example, a BIA official from an agency office told
us that leases and other permits cannot be reviewed in a timely manner because
the office does not have enough staff to conduct the reviews. We are conducting on-
going work for this committee that will include information on key skills and staff
resources at BIA involved with the development of energy resources on Indian
lands.

According to stakeholders we interviewed and literature we reviewed, additional
factors, generally outside of BIA’s management responsibilities, have also hindered
Indian energy development, including

e a complex regulatory framework consisting of multiple jurisdictions that can in-
volve significantly more steps than the development of private and state re-
sources, increase development costs, and add to the timeline for development;

data, including the date the application was received, the date the application was considered
complete by the agency, the issuance date, and the start and end dates for any “pauses” in the
review process.

11This government-wide initiative was developed in response to Executive Order 13604 and
was led by an interagency Steering Committee, which is composed of Deputy Secretaries or their
equivalent from 12 federal agencies, including the Department of the Interior. In 2014, the
Steering Committee released an implementation plan for the Presidential Memorandum on
Modernizing Infrastructure Permitting. Executive Order 13604 calls for agencies to improve fed-
eral permitting and review processes.
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o fractionated, or highly divided, land and mineral ownership interests;

e tribes’ limited access to initial capital to start projects and limited opportunities
to take advantage of federal tax credits;

e dual taxation of resources by states and tribes that does not occur on private,
state, or federally owned resources;

e perceived or real concerns about the political stability and capacity of some trib-
al governments; and

e limited access to infrastructure, such as transmission lines needed to carry
power generated from renewable sources to market and transportation linkages
to transport oil and gas resources to processing facilities.

A Variety of Factors Have Deterred Tribes from Entering into TERAs

A variety of factors have deterred tribes from pursuing TERAs. Uncertainty asso-
ciated with Interior’s TERA regulations is one factor. For example, TERA regula-
tions authorize tribes to assume responsibility for energy development activities
that are not “inherently federal functions,” but Interior officials told us that the
agency has not determined what activities would be considered inherently federal
because doing so could have far-reaching implications throughout the federal gov-
ernment. According to officials from one tribe we interviewed, the tribe has repeat-
edly asked Interior for additional guidance on the activities that would be consid-
ered inherently federal functions under the regulations. According to the tribal offi-
cials, without additional guidance on inherently federal functions, tribes considering
a TERA do not know what activities the tribe would be assuming or what efforts
may be necessary to build the capacity needed to assume those activities.

We recommended in our June 2015 report that Interior provide additional energy
development-specific guidance on provisions of TERA regulations that tribes have
identified as unclear. 12 Additional guidance could include examples of activities that
are not inherently federal in the energy development context, which could assist
tribes in identifying capacity building efforts that may be needed. Interior agreed
with the recommendation and stated it is considering further guidance but did not
provide additional details regarding issuance of the guidance.

In addition, the costs associated with assuming activities currently conducted by
federal agencies and a complex application process were identified by literature we
reviewed and stakeholders we interviewed as other factors that have deterred any
tribe from entering into a TERA with Interior. Specifically, through a TERA, a tribe
assuming control for energy development activities that are currently conducted by
federal agencies does not receive federal funding for taking over the activities from
the federal government. Several tribal officials we interviewed told us that the tribe
does not have the resources to assume additional responsibility and liability from
the federal government without some associated support from the federal govern-
ment.

In conclusion, our review identified a number of areas in which BIA could improve
its management of Indian energy resources and enhance opportunities for greater
tribal control and decisionmaking authority over the development of their energy re-
sources. Interior stated it intends to take some steps to implement our recommenda-
tions, but we believe Interior needs to take additional actions to address data limita-
tions and track its review process. We look forward to continuing to work with this
committee in overseeing BIA and other federal programs to ensure that they are op-
erating in the most effective and efficient manner.

Chairman Barrasso, Ranking Member Tester, and Members of the Committee,
this concludes my prepared statement. I would be pleased to answer any questions
that you may have at this time.

The CHAIRMAN. Thank you so much for your insightful and help-
ful testimony. It is a staggering loss of opportunity, to take your
words.

Next we will hear from the Honorable James “Mike” Olguin, who
is a Tribal Council Member from the Southern Ute Indian Tribe.
Welcome back to the Committee.

12 GAO-15-502.
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STATEMENT OF HON. JAMES “MIKE” OLGUIN, TRIBAL
COUNCIL MEMBER, SOUTHERN UTE INDIAN TRIBE

Mr. OLGUIN. It is a pleasure. Good afternoon, Chairman
Barrasso, Vice Chairman Tester and Committee members.

Thank you for the opportunity to provide a statement on behalf
of the Southern Ute Indian Tribe regarding BIA supervision of In-
dian energy development. And thank you for commissioning this
important report.

My name is Mike Olguin. I am an elected member of the South-
ern Ute Indian Tribal Council, which is the governing body of the
Southern Ute Indian Tribe.

The Tribe was very happy to cooperate with GAO staff and a few
of the report’s key points here bear repeating. According to the re-
port, BIA’s mismanagement of oil and gas resources led to an in-
dustry preference to acquire oil and gas leases on non-Indian lands
over Indian lands.

The Tribe is not surprised by this conclusion, since development
on the reservation involves three Federal agencies and compliance
with a multitude of Federal statutes that do not apply on adjacent
fee land. The BLM’s new hydraulic fracturing rule would dramati-
cally compound this problem if it ultimately goes into effect.

In addition, permitting costs are much higher on tribal lands
than on fee lands. While the GAO report noted that the BLM’s
drilling permit fee is $6,500, as of today that fee is actually $9,500.
A permit from the State of Colorado to drill in adjacent fee land
is free. This disparity creates a problem that is made worse on res-
ervations like our Tribe’s, where tribal land and non-Indian fee
land are arranged like a checkerboard and oil and gas operators
can develop non-Indian fee land for less time and money, all while
depleting Indian minerals.

There is no improvement in sight. Entering into a Tribal Energy
Resource Agreement, or TERA, could help address delays caused by
Federal oversight. Despite the Tribe’s repeated request for clarifica-
tion on what constitutes a Federal inherent function, the Tribe
learned that the Interior officials told GAO that the agency has no
plans to provide additional clarification.

If BIA can’t help itself, it should readily accept assistance from
tribes when offered. The GAO report makes perfectly clear that the
BIA does not have the resources to meet the Tribe’s needs. The
Tribe has the resources and has made countless offers to assist the
BIA, but the BIA has repeatedly resisted these offers for reasons
that are not particularly compelling.

For example, the Tribe tried to assist with its Trust Asset Ac-
counting Management System, TAMS, only to be told that it was
not permissible for the tribe to assist unless it has a P.L. 638 con-
tract in place. The Tribe tried to assist with organizing the records
at the Southern Ute Agency but the Bureau said tribal employees
did not have the expertise necessary to assist, and that the employ-
ees needed to have background checks. Those checks took months
to complete and required a 160-mile round trip drive to be
fingerprinted and have a photograph taken for facial recognition,
and an hour-long interview with an OPM contract investigator.

Time and time again, the Bureau held up its trust responsibility
to the Tribe as a reason it could not allow the Tribe to assist.
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Shouldn’t the trust responsibility analysis start with common
sense? Who is the Bureau afraid to sue if the Bureau didn’t require
these background checks? The Bureau’s circular reasoning, we can’t
allow the Tribe to assist in cleaning up tribal records, or they
might not sue us for not requiring them to have the required back-
ground checks, was illogical, patronizing and contrary to the Tribe’s
best interests, as articulated by the Tribe.

Trust responsibilities of the BIA to the Tribe must be modified
so that the agency can provide support for the Tribe’s decisions.
Many months after the Office of Trust Records’ assessment report,
after the arrival of a new, helpful agency superintendent, the Bu-
reau has entered into a P.L. 638 contract with the Tribe to scan
and organize the agency’s files before they are sent to the archives.
The scanning project utilizes less than $100,000 from the Depart-
ment of Interior and more than $1 million of tribal money and the
dedication of tribal staff.

The Southern Ute Agency’s belated cooperation on this project is
a radical change from past practice. The Bureau’s past attempts to
protect the Tribe from itself are patronizing, at best, and a breach
of trust, at worst. What is more is that they don’t make sense.

In this instance, upholding a trust responsibly did not require
the Bureau to find millions of dollars and staff to meet the Tribe’s
needs. All it required was facilitating the Tribe’s efforts by remov-
ing the meaningless requirements like facial recognition scans, so
that the Tribe could take care of the problem itself.

The Tribe is well-equipped to define and articulate its best inter-
ests. Yet the ethic of the Bureau is to second guess and overrule
it. It does not make sense, particularly given the Bureau itself can-
not meet the Tribe’s needs. The Bureau must be more flexible.

Lastly, Southern Ute recognizes the Bureau cannot be all things
to all tribes, and each tribe is different. But that trust responsi-
bility means different things to different tribes. Each agency must
try to understand the needs of the tribes that it serves, and the Bu-
reau should not try to rely on a one size fits all approach. For ex-
ample, the inflexibility of TAMS has been cited numerous times as
an excuse for delays. On the other hand, because the BIA lacks the
technology required to manage the Tribe’s resources adequately,
the Tribe’s department of energy has scanned its entire set of files
and developed its own data base in-house, complete with a GIS
module that TAMS lacks. It is the juxtaposition, like these, the dis-
parity between the Tribe’s technological acumen as compared to the
Bureau’s technical paralysis, that make the inherent Federal func-
tion requirement all the more patronizing and meaningless.

With that, the shortcomings of the BIA are not fresh revelations.
As you know, last week the House did pass the Native Energy Act,
which would tackle many of these problems identified in the GAO
report. The Tribe supports that bill and supports Chairman
Barrasso’s Indian Tribal Energy Development and Self-Determina-
tion Act Amendments.

With that, we are ready to answer any questions. Thank you.

[The prepared statement of Mr. Olguin follows:]
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PREPARED STATEMENT OF HON. JAMES “MIKE” OLGUIN, TRIBAL COUNCIL MEMBER,
SOUTHERN UTE INDIAN TRIBE

Good afternoon Chairman Barrasso, Vice Chairman Tester, and Committee mem-
bers. Thank you for the opportunity to provide a statement on behalf of the South-
ern Ute Indian Tribe regarding BIA’s supervision of Indian Energy Development,
and thank you for commissioning this important GAO report.

My name is Mike Olguin. I am an elected member of the Southern Ute Indian
Tribal Council, which is the governing body of the Southern Ute Indian Tribe. The
Tribe occupies the Southern Ute Indian Reservation (Reservation) in southwest Col-
orado. The Reservation comprises approximately 700,000 total acres and its bound-
aries include approximately 311,000 surface and mineral acres of land held in trust
by the federal government for the benefit of the Tribe. As a result of the complex
history of the Reservation, the Tribe also owns severed oil and gas minerals and
coal estates on additional portions of the Reservation that are held in trust by the
United States.

The Tribe had spent a great deal of time with staff from the Government Account-
ability Office who prepared this report. Tribal officials and staff met with GAO audi-
tors and provided information regarding the Tribe’s experience with the Bureau of
Indian Affairs. The Tribe was pleased with the final product and would like to take
this opportunity to focus on some of the key points and share with you stories of
the Southern Ute Indian Tribe’s experience.

Indian Energy—Conventional and Renewable—has Enormous Potential for
Indian Tribes and their Members in Terms of Jobs and Household
Incomes

The Southern Ute Indian Tribe is a great example of the positive impacts of In-
dian energy development. Less than fifty years ago the Tribal Council had to end
the practice of distributing per capita payments to tribal members because the Tribe
could not afford them. Today the Tribe provides health insurance for its tribal mem-
bers, promises all members a college education, and has a campus dotted with state-
of-the art buildings. This success was not an accident. Without a prolonged effort
to take control of its natural resources in the face of numerous obstacles, including
BIA mismanagement, the Southern Ute Indian Tribe would not be the economic
powerhouse that it is today. In 1974 the Tribal Council placed a moratorium on oil
and gas development on the Reservation until the Tribe could gain better under-
standing and control over the process. That moratorium remained in place for 10
years while the Tribe compiled information and evaluated the quality and extent of
its mineral resources. As part of that process, in 1980, the Tribe created its Depart-
ment of Energy. Because the Tribe’s leaders believed that the Tribe could do a bet-
ter job of monitoring its own resources than federal agencies did, shortly after pas-
sage of the Federal Oil and Gas Royalty Management Act of 1982, the Tribe entered
into a cooperative agreement with the Minerals Management Service permitting the
Tribe to conduct its own royalty accounting and auditing. These acts of energy de-
velopment self-determination are key to the Tribe’s economic success.

The Tribe is a leader in Indian Country with a demonstrated and sterling record
of business and administrative acumen. The Tribe is the only tribe in the nation
with a AAA+ credit rating, which was earned through years of successful and pru-
dent business transactions. Though the Tribe has a diversified economic develop-
ment strategy, energy development remains the key component of the Tribe’s strat-
egy. Approximately thirty percent of the Tribe’s income comes from energy develop-
ment on the Reservation. Accordingly, barriers to energy development—including
BIA’s poor management—have a direct bearing on the Tribe’s economic success.
That in turn has a direct bearing on the health and welfare of the Tribe’s 1,500
members.

The Federal Role in Indian Energy Development has Enormous Impact—
Largely Negative—on Revenue for the Southern Ute Indian Tribe from
Reservation Energy Development

The Tribe has achieved its stature at times with the assistance of, but often in
spite of, the BIA’s role in Indian energy development. According to the GAO Report,
in 2012, the Department of the Interior’s Inspector General found that weaknesses
in BIA’s management of oil and gas resources contributed to a general preference
by industry to acquire oil and gas leases on non-Indian lands over Indian lands.
This conclusion comes as no surprise to the Tribe, who is all too aware of this re-
ality. The Tribe’s wholly owned oil and gas company has had to weigh the uncer-
tainties associated with BIA administrative delays and the quality of BIA and BLM
management decisions when considering whether to invest in energy development
on Tribe’s own lands or off the Reservation. The Tribe is hopeful that the GAO’s
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conclusion in this regard brings additional attention to this problem. The GAO
noted that “According to Interior officials, while the potential for oil and gas devel-
opment can be identical regardless of the type of land ownership—such as state, pri-
vate, or Indian—the added complexity of the federal process stops many developers
from pursuing Indian oil and gas resources for development.” In addition to a cum-
bersome process than involves not one but three federal agencies (BIA, BLM and
ONRR), development of minerals on Indian lands also requires compliance with
NEPA and the National Historic Preservation Act, which can add significant delay.
Based on an interview with a private investment firm, GAO learned that an oil or
gas well that develops Indian resources generally costs almost 65 percent more for
regulatory compliance than a similar well developing private resources. The BLM’s
new hydraulic fracturing rule, currently stayed by the U.S. District Court in Wyo-
ming, would dramatically compound this problem if it ultimately goes into effect.

These regulatory compliance costs are magnified when oil is trading around $50
a barrel, as it is now. The State of Colorado, which issues drilling permits on fee
lands, typically issues a permit in approximately 45 days. If the permit is not issued
with 75 days, the operator has a right to a hearing. In comparison, on tribal lands,
BLM issues the permits to drill, which typically take four to six months. There are
no regulatory commitments to a processing timeframe; operators must just wait. In
addition, permitting costs are much higher on tribal lands than on fee lands. While
the GAO Report noted that the BLM’s drilling permit fee is $6500.00, as of today
that fee is actually $9500.00, and none of that money goes to the Tribe. In compari-
son, a state drilling permit in Colorado is free. These disparities create a problem
that is exacerbated on reservations like the Southern Ute Indian Reservation, where
tribal land and non-Indian fee land are arranged like a checkerboard, and oil or gas
operators can develop on non-Indian fee land for less time and money, all-the-while
depleting Indian minerals.

Despite the Tribe’s decades-long success in managing its own affairs and con-
ducting highly complex business transactions, both on and off of the Reservation,
federal law and regulations still require the BIA to review and approve even the
most basic realty transaction occurring on the lands held in trust for the Tribe on
the Reservation. The Tribe must generally wait upon approval from the Agency,
which will invariably delay a proposed tribal project. These delays are exacerbated
by the fact that the Agency approval often constitutes a federal action, which trig-
gers environmental and other review requirements, even for simple and straight-
forward realty transactions. In essence, the Tribe’s own lands are treated as public
lands, and, if federal approval is involved, no action—not even some initiated by the
Tribe itself—can occur until the federal government has analyzed the potential im-
pacts.

In order to eliminate these delays and in recognition of the Tribe’s ability to pro-
tect its own interests and assets without assistance from the BIA, the statutory and
regulatory requirements for BIA approval of tribal transactions must be modified so
that BIA review and approval of realty-related tribal projects is not required. Enter-
ing into a Tribal Energy Resource Agreement (TERA) would-at least in theory-ad-
dress this problem, but despite the Tribe’s repeated requests for clarification of the
TERA process, and in particular, for clarification on what constitutes an “inherent
federal function” for which the Tribe would not be allowed to assume authority
under the Department’s regulations, the Department of the Interior has refused to
provide guidance. The Tribe now learns in the GAO Report that “Interior officials
told GAO that the agency has no plans to provide additional clarification.” The Tribe
notes that this is a problem Interior created for itself, as the term “inherent federal
functions” is only contained within Interior’s regulations, and is found nowhere in
the Indian Tribal Energy Development and Self-Determination Act, the statute
through which Congress created TERAs.

Tribes like Southern Ute that Actually Practice Self-Determination Still
Need the BIA to be Effective, Efficient, and Responsive to the Tribe’s
Needs When it Comes to Federal Functions

The BIA, particularly at the local Southern Ute Agency office, has been under-
funded and understaffed for decades. As a result, the review and approval process
often causes substantial delays that damage the Tribe and its interests. At one point
in time several years ago, the Tribe estimated that delays associated with the re-
view and approval of pipeline projects had cost the Tribe over $90M in lost revenue.
To make up for the BIA’s shortcomings and ensure that tribal business can con-
tinue, the Tribe has committed tribal staff and resources to ensuring that the work
needed to be done by the BIA to approve transactions can be completed in a timely
manner.
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Unfortunately, none of the GAO Report’s Recommendations for Executive Action
address the problem of underqualified and untrained staff. The Department of the
Interior’s comments stated that the development of an Indian Energy Service Center
will solve this problem, but this solution still will not solve the problem at a local
level. In addition, before an Indian Energy Service Center is implemented, there
should be a review of existing organizations (e.g., various offices and services pro-
vided by the OST) that were created to assist in the wake of the Cobell lawsuit.

The high cost of living in the Durango area is often cited as the reason that the
Bureau cannot attract candidates to staff the Southern Ute Agency, yet the Bureau
does not advertise locally and in forums where local people look for jobs in the area.
If flight risk and high cost of living make it difficult to attract staff who will stay
here, why would the Bureau not look to candidates who already live in and are com-
mitted to this Region, and then provide training?

If BIA Cannot Help Itself, it Should Readily Accept Assistance from Tribes
when Offered

“What is it that we need to do, to help you help us?” is a common refrain in meet-
ings between the Southern Ute Tribal Council and Bureau officials. The Southern
Ute Indian Tribe has implored the BIA to accept the Tribe’s countless offers to as-
sist. BIA has repeatedly resisted those offers for reasons that are not particularly
compelling. The GAO’s report makes perfectly clear that the BIA does not have the
data, resources, technological capabilities, or staffing to meet the needs of tribes.
The Bureau also has no apparent incentive to meet tribal needs.! The Tribe has
data, resources, staffing, technological capabilities, and the incentive to improve the
situation. To help with the backlog in processing transactions, the Tribe has at-
tempted to assist with Trust Asset Accounting Management System (TAAMS) en-
coding, only to be told that it was not permissible for the Tribe to assist unless it
has a 638 contract.2 This fact was only communicated after the Bureau led the
Tribe on for several years, requiring technology expenditures and requiring and con-
ducting extensive background checks for tribal employees who would be assisting.

When the Agency’s records were discovered to be in utter disarray, and after an
OTRA audit resulted in findings of records in jeopardy, the Tribe tried to assist the
Bureau with cleanup and organization. However, the Tribe was told that tribal em-
ployees assisting with the Tribe’s records needed to have extensive background
checks, and that the tribal employees did not have the knowledge and expertise nec-
essary to assist. The Tribe had several of its employees go through the background
check process, which involved a long application, a 160 mile round trip drive to be
finger-printed and have a photograph taken for facial recognition, and an hour-long
interview with an OPM contract investigator. This process took many months. The
Tribe even hired local museum archivists to conduct a training on archival tech-
niques for Agency and tribal staff so that the Bureau would allow tribal staff to
handle the tribal records that had been desecrated by the Bureau for decades. Time
and time again the Bureau held up its trust responsibility to the Tribe as the reason
it could not allow the Tribe to assist. This circular reasoning (if we let the Tribe,
without proper background checks and training, assist us in organizing and
inventorying the irreplaceable historic records that we have haphazardly thrown in
open cardboard boxes on the floor below shelves of industrial size bottles of toilet
bowl cleaner, they might sue us for not upholding our trust responsibility to protect
their records from tribal staff who do not have the requisite background checks and
training) was illogical, maddening, patronizing, and contrary to the Tribe’s best in-
terests, as articulated by the Tribe.

The Trust Responsibilities of the BIA to the Tribe must be Modified so that
the Agency Can Provide Support for and Enforcement of the Tribe’s
Decisions Rather than Delay the Implementation of those Decisions

Many months after the OTRA report, after the arrival of a new, helpful Agency
Superintendent, the Bureau has entered into a PL 93-638 contract which allows the
Tribe to, largely with the Tribe’s own funding, scan and organize the Agency’s files
before they are sent to the American Indian Records Repository. The records will
be prepared and scanned using 300 dpi scanners. The electronic files will be sent
off site, where they will be organized in accordance with the Bureau’s filing protocol,
the 16 BIAM, which has been only loosely followed at the Southern Ute Agency in

1This appears to be a systemic issue. The Tribe’s few positive experiences with the BIA in
the past decade are limited to positive interactions with motivated, committed, engaged indi-
vidual Agency employees, such as the Tribe’s new Agency Superintendent, Priscilla Bancroft.

2The Tribe has repeatedly told the Bureau that it will not enter into a 638 contract for realty
functions unless and until the Bureau organizes its records. The lack of a 638 contract is never-
theless heralded as the reason the Tribe cannot assist with TAAMS encoding.
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past decades. The electronic files will then be indexed into the Tribe’s proprietary
Geographic Information System (GIS). This scanning project, which utilizes less
than $100,000 from the Department of the Interior and more than $1M of tribal
money and the dedication of tribal staff, is well worth the money to the Tribe. The
Southern Ute Agency’s belated cooperation on this project brings a sigh of relief and
a radical change from past practice. The Bureau’s past attempts to protect the Tribe
from itself are patronizing at best, and a breach of trust, at worst. The Tribe is well-
equipped to define and articulate its best interests, yet the ethic of the Bureau is
to second-guess and overrule it. This does not make sense, particularly given that
the Bureau itself cannot meet the Tribe’s needs. The Bureau must be more flexible.

The BIA Cannot Be All Things to All Tribes, but in Consultation with
Tribes, it Should Identify Those Things It Will Do and then Endeavor
to do them Extremely Well

Southern Ute recognizes that the Bureau cannot be all things to all tribes, and
that each tribe is different. Too, the trust responsibility means different things to
different tribes. This underscores the need for each Agency to endeavor to truly un-
derstand the needs of the tribes that it serves, and to work toward responding to
those needs. This will mean that the Bureau will not be able to rely on a one-size-
fits-all approach. The Bureau is not particularly well equipped for flexibility, unfor-
tunately. For example, the Southern Ute Indian Tribe, as well as operators on the
Reservation, prefer to handle an operator’s rights-of-way all at once. This utterly ra-
tional approach allows the Tribe to more easily monitor the end date and renego-
tiate renewals when an operator’s hundreds of rights-of-way are handled together.
However, when the Southern Ute Indian Tribe presented one of these “global rights-
of-way” packages to the Southern Ute Agency for approval, it took the Agency ap-
proximately four years to approve them. The Tribe later learned that the biggest
hurdle to prompt approval was that there was no effective way to enter the rights-
of-way into TAAMS. The unwieldiness of TAAMS has been cited numerous times
as an excuse for delays in energy transaction processing and as an excuse for why
the Bureau cannot assist the Tribe. If this system is so fundamental to the Bureau’s
ability to function, why did the Bureau select and contract for a system that is so
poorly designed and so inadequate?

The GAO Report identified problems with TAAMS. As the Report noted, “BIA
does not have geographic information system (GIS) mapping data identifying re-
source ownership and use of resources, such as existing leases. Interior guidance
identifies that efficient management of oil and gas resource relies, in part, on GIS
mapping technology because it allows managers to easily identify resources avail-
able for lease and where leases are in effect. However, BIA’s database for recording
and maintaining historical and current data on ownership and leasing of Indian
land and mineral resources (TAAMS), does not include a GIS mapping component.”
The Report noted that “according to a BIA official, without a GIS component, the
process to identify transactions such as leases and ROW agreements for Indian land
and resources can take significant time and staff resources to search paper records
stored in multiple locations.”

To improve access to critical mineral resource information, the Tribe’s Depart-
ment of Energy has scanned its entire set of files and developed an associated GIS
system that allows each document to be linked to a location on a map. Together the
store of digital documents and the GIS make up the Department of Energy’s Land
Information Management System and represents a major improvement to tribal op-
erations. Basically, because the BIA lacks the technology required to manage the
Tribe’s energy resources adequately, the Tribe developed its own database in-house,
complete with the GIS module that TAAMS lacks. It is juxtapositions like these—
the disparity between the Tribe’s technological acumen as compared to the Bureau’s
technological paralysis—that make the “inherent federal function” requirement all
the more patronizing and meaningless.

The shortcomings of the BIA are not fresh revelations and, as you know, last
week the House passed the “Native Energy Act” (H.R. 538), which would tackle
many of the problems identified in the GAO report. The Tribe supports that bill as
it supports Chairman Barrasso’s “Indian Tribal Energy Development and Self-De-
termination Act Amendments” (S. 209). With a short calendar remaining in 2015,
we hope the Senate takes up S. 209 in the days ahead.

Thank you for the opportunity to appear before you today. I would be happy to
answer any questions the Committee may have.

Attachment
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SUPPLEMENTAL STATEMENT OF JAMES M. “MIKE” OLGUIN

Chairman Barrasso, Vice Chairman Tester, and Committee members, on behalf
of the Southern Ute Indian Tribe, I would again like to thank you for allowing us
to participate in this Oversight Hearing. The Committee’s review of the GAO Report
on BIA’s management of energy development on Indian lands signaled bi-partisan
recognition that the current system of managing energy development in Indian
country is simply unacceptable. During the hearing on October 21st, members of the
Committee asked questions and received testimony on several matters that are de-
serving of additional comment. Specifically, the items we wish to address are: (1)
shortcomings in the BIA’s land records system; (2) the dilemma of withholding “in-
herent federal functions” from tribal administration; and (3) the role of the BIA in
advocating tribal best interests to sister agencies. We respectfully request that you
consider our Tribe’s supplemental comments on these subjects.

1. The Records System for Indian Land Title Is Grossly Inadequate

The GAO Report found that the BIA “does not have the data it needs to verify
ownership of some oil and gas resources, easily identify resources available for lease,
or easily identify where leases are in effect.” GAO Report at 18. Quite separate from
the slow conversion of the BIA’s automated land records system, the Trust Asset
and Accounting Management System (TAAMS), to facilitate GIS mapping, the un-
derlying deficiency in verifiable land and mineral ownership records is a
foundational concern with enormous ramifications. Based on the experience of
Southern Ute, we understand that the BIA has never successfully completed the im-
portation of historic, hard-copy title records into the TAAMS system. Further, be-
cause successful encoding of historic or current transactional documents into
TAAMS is an administrative condition to such documents actually being recorded
in the BIA’s Land Title and Records Offices (LTROs) (the official regional locations
for maintaining land title records), whether a critical document actually exists in
the official LTRO records depends—not on its timely delivery for recording—but
rather on whether the BIA personnel have had the time and training to convert the
written document into TAAMS data. At Southern Ute, backlogs in TAAMS encoding
have correspondingly diminished the reliability of LTRO as the definitive source for
ascertaining Indian land title. We sincerely hope that our concern regarding this
matter derives from circumstances that are localized and anomalous, but we re-
spectfully urge the Committee to delve deeper into this issue. It is the fundamental,
bed}llrock trust function of the BIA to maintain accurate records of Indian land own-
ership.

2. The Secretary’s Unwillingness to Permit Tribes to Assume “Inherently
Federal Functions” Stymies Congress’ Intent Under Either TERAs or
HEARTH Act Approaches

Commencing several years before passage of the Energy Policy Act of 2005, the
Southern Ute Indian Tribe was one of several tribes advocating the creation of a
statutory vehicle by which an electing tribe, with demonstrated capacity, could ob-
tain Secretarial approval to bypass the Secretarial approval requirements for energy
leases, rights-of-way and other business agreements. The reasons for seeking this
optional statutory mechanism reflected the reality that the capacity and sophistica-
tion of some tribes and the complexity of their transactions (such as monetization
of Section 29 non-conventional fuel tax credits) had simply outstripped the expertise
of BIA. As debate began, however, multiple issues were identified by various tribes
and non-tribal groups, including: applicability of NEPA, development of tribal envi-
ronmental review procedures, public comment opportunity, waivers of trust respon-
sibility, retrocession of TERAs, and tribal capacity determinations. The resulting
TERA statute embodied in the Indian Tribal Energy Development and Self Deter-
mination Act (25 U.S.C. §3504) is a complicated and daunting vehicle for achieving
what was intended to be a simple objective.

While the TERA statute addresses many matters, Congress recognized that the
Secretary would need to supplement those provisions with implementing regulations
and directed that the Secretary promulgate the regulations within one year of pas-
sage of the statute. 25 U.S.C. §3504 (e)(8). Recognizing that such deadlines are
sometimes missed (it took 11 years for the Secretary to promulgate regulations
supplementing the Indian Mineral Development Act of 1982, only ten and a half
years overdue), the Southern Ute Indian Tribe offered the services of its staff and
attorneys to take a preliminary stab at creating a conceptual draft. The BIA not
only accepted the Tribe’s offer, but also assigned officials from the Office of Indian
Energy and Economic Development and the Solicitors’ Office to participate in the
preliminary process.
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The immediate question confronted by the drafting participants was whether the
permissible scope of a TERA might include the regulatory and administrative func-
tions typically performed by the BIA or BLM in implementing a Secretarially ap-
proved energy lease, right-of-way or business agreement. For example, if a tribally
approved oil and gas lease under a TERA still required BLM approval of an Applica-
tion for Permit to Drill, could the Secretary authorize a TERA tribe to review and
approve the APD? With support from the highest levels of the BIA, the participants
were encouraged to maximize the potential scope of the TERA, consistent with the
statutory language and Congress’ intent.

Upon completion of the initial drafting, the participants delivered the conceptual
document to the BIA, which gave the BIA a head start in preparing draft regula-
tions later circulated for public comment in conformity with the Administrative Pro-
cedures Act. To the consternation of tribal participants, the draft published regula-
tions and the final TERA regulations carved an undefined exception from the poten-
tial scope of a TERA by withholding “inherently Federal functions” from the ancil-
lary administrative activities that could be undertaken by a TERA tribe in over-
seeing activities on a non-federally approved lease, right-of-way or business agree-
ment. 25 C.F.R. §224.53(e)(2). Despite repeated efforts to obtain an explanation
from the BIA about what “inherently Federal functions” means in the context of the
potential scope of a TERA, the Tribe has been stonewalled. The GAO was also un-
successful in obtaining clarification on this point because “the agency has not deter-
mined what activities would be considered inherently federal . . . and doing so
could have far-reaching implications throughout the federal government.” GAO Re-
port at 32. Indeed, when questioned at the Oversight Hearing about the BIA’s un-
willingness to clarify this non-statutory exception to the scope of a TERA, the Sec-
retary’s representative, Principal Deputy Assistant Secretary, Indian Affairs Law-
rence S. Roberts, provided little assurance that an interested tribe will ever have
advanced knowledge about the potential scope of a TERA.

Significantly, as Deputy Assistant Secretary Roberts reminded the Committee, As-
sistant Secretary Washburn has previously advocated extension of the HEARTH Act
(25 U.S.C. §415(h)) to energy related leases, rights-of-way, and business agree-
ments, as a preferable alternative to clarifying the TERA statute or regulation. The
HEARTH Act is clearly a simpler mechanism for removing Secretarial approval re-
quirements than the TERA statute. However, in attempting to address post-ap-
proval administrative powers, the TERA regulations are much more ambitious than
the HEARTH Act for a reason; the administrative functions and approvals related
to energy project operations interplay directly with the performance of energy lease
obligations and those administrative activities are also points of delay in energy re-
source development in Indian country. If the HEARTH Act is extended to energy
development, we believe that Indian country and Congress will demand a clearer
understanding of what “inherently Federal functions” are and why they may not be
assumed by capable tribes.

3. As Evidenced in the BLM’s Rulemaking for Hydraulic Fracturing, It Is
not Apparent That BIA Has Been an Effective Advocate for Tribal Best
Interests in Sister Agency Rulemaking

Because of the importance of oil and gas development to our Tribe, we partici-
pated in every stage of consultation offered by the BLM regarding its proposed hy-
draulic fracturing regulation beginning in January of 2012. Frankly, BLM was not
forthright about the advanced status of its rulemaking activities when it began
those discussions with tribes, and it never seriously entertained repeated tribal rec-
ommendations that its rule separately address Indian lands from public lands or
that tribes be afforded an opportunity to opt-out of its rule. As recently found by
United States District Court Judge Skavdahl, “The BLM had already drafted a pro-
posed rule by the time the agency initiated consultation with Indian tribes in Janu-
ary of 2012.” Order on Motions For Preliminary Injunction at 39, Doc. 119, Sept.
30, 2015, Wyoming v. United States Department of the Interior, Case No. 2:15-CV—
043-SWS (D. Wyoming). Additionally, in granting a preliminary injunction sus-
pending the rule, Judge Skavdahl determined that “the BLM summarily dismissed
legitimate tribal concerns, simply citing its consistency in applying uniform regula-
tions governing mineral resource development of Indian and federal lands and dis-
avowing any authority to delegate regulatory responsibilities to tribes.” Id.

Although not discussed in the Wyoming case, the Southern Ute Indian Tribe and
other energy producing tribes had also made repeated requests to the BIA to inter-
vene with BLM on behalf of tribes. At a hastily assembled meeting with BIA offi-
cials who were attending the annual NCAI meeting in Nevada in June of 2013, a
room full of tribal representatives brought the pending BLM rule to the attention
of BIA officials, who seemed unfamiliar with the fact that the rule was pending.
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Tribal concerns at that time were evidenced by the adoption of NCAI Resolution No.
REN-13-077, which called for separation between regulation of Indian lands and
public lands and greater deference to tribal sovereignty. At various subsequent occa-
sions in 2013 and 2014, tribal representatives traveled to Denver and Washington,
D.C. to communicate their concerns, not just to BLM, but to urge BIA to speak on
their behalf in this matter. To the very end, BLM refused to consider treating In-
dian lands and public lands differently or allowing electing tribes to opt out of the
rule. To be sure, the final BLM rule did set up a waiver mechanism permitting the
applicable State BLM Director to permit a tribe or state to substitute its own rules
for BLM’s, but only upon a finding that such a rule meets the federal objectives of
the BLM rule. The BLM Director’s determination is entirely discretionary and not
subject to administrative challenge under the currently enjoined BLM rule.

It is possible that the referenced waiver provision is due in part to BIA involve-
ment; however, we were never advised of that involvement. We were disappointed
by the lack of visible support of the BIA for our position. We also believe that, be-
cause of its unique expertise and responsibilities, it should be active in assisting
tribes when the actions of sister agencies implicate legitimate tribal interests.
Conclusion

We respectfully thank you for the opportunity to address these matters and look
forward to working with you in the future with regard to Indian energy issues.

The CHAIRMAN. Thank you very much, Mr. Olguin.
Mr. Stafne?

STATEMENT OF HON. GRANT STAFNE, COUNCILMAN, FORT
PECK ASSINIBOINE AND SIOUX TRIBES

Mr. STAFNE. Good afternoon, Chairman Barrasso, Vice Chairman
Tester and members of the Committee.

My name is Grant Stafne. I serve as a member of the Tribal Ex-
ecutive Board of the Assiniboine and Sioux Tribes of the Fort Peck
Reservation.

On behalf of Chairman A.T. Stafne, I thank the Committee for
holding this important hearing. It highlights the GAO findings con-
cerning Indian energy development, namely, that poor manage-
ment by BIA has hindered energy development on Indian lands.

The Fort Peck Reservation lies within the western part of the
Williston Basin, which include the oil-producing formation com-
monly known as the Bakken and Three Forks Formation. Esti-
mates are that Bakken and Three Forks collectively hold 24 billion
barrels of potentially recoverable crude oil, 20 billion barrels in oil
and 40 billion barrels in natural gas. I am here today to provide
specific recommendations that I hope the Committee will help im-
plement, because as for the Fort Peck Reservation, the GAO find-
ings are all true.

At Fort Peck, we have experienced long delays by the Fort Peck
agency in processing mineral leases, appraisals and requests for
drilling permits, raising Federal permit and rights-of-way fees and
other energy development costs well above off-reservation fee lands,
sometimes setting rates three times the going rate in our area. And
poor allocation of agency personnel who can expedite permits,
rights-of-way and other Federal requirements.

We have considerable experience in oil and gas development, dat-
ing to the 1950s. It is simply unacceptable to my tribe that agency
shortcomings have resulted in missed development opportunities
for tribes, lost revenues and jeopardization of otherwise viable en-
ergy projects. The United States must do a better job of honoring
its trust obligations to all tribal nations in the field of natural re-
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source development. The Departments of Interior and Energy
should work together more closely.

We make the following six recommendations. One, improve the
BIA’s administration of energy development. This starts with hav-
ing qualified and trained personnel in realty appraisals and per-
mitting being detailed to the relevant BIA agency and regional of-
fices. Energy developers will not pursue otherwise viable tribal en-
ergy leases if they fear they will be subject to delays and arbitrary
fees and costs that they do not encounter off-reservation.

Two, reduce oil and gas fees. BLM currently charges $6,500 for
a permit application to drill on Indian and tribal trust lands. The
State of Montana charges $75 to process the same kind of permit
on State fee land. Had Congress known this, we doubt it would
have set so high a fee as to discourage energy development on trib-
al trust lands.

Three, ensure that the lease bid deposits are placed in interest-
bearing accounts. This was done historically and should be re-
instituted.

Four, eliminate dual taxation. As the GAO report found, dual
taxation hinders oil and gas development on Indian lands as a re-
sult of the wrongly-decided Supreme Court decision in Cotton Pe-
troleum that allows States to tax certain activities by non-Indian
companies on Indian and tribal trust lands. This discourages eco-
nomic activities on tribal lands. Cotton was wrongly decided. We
ask Congress once again to pass legislation returning full taxing
authority to tribal governments.

Five, eliminate barriers to wind energy and other renewable en-
ergy projects. Our reservation provides a great opportunity for
wind development, but ever-changing national energy polices and
the lack of inexpensive and accessible transmission line capacity
hinders wind energy development at Fort Peck.

Six, develop environmentally and culturally sustainable energy
projects. We fully support job creation initiative and economic de-
velopment opportunities when such activities are balanced with
longstanding ranching and farming activities and a sacred commit-
ment to preserve our tribal homelands.

In conclusion, we do not suggest the elimination of Federal over-
sight over tribal energy projects. We ask, however, that the Federal
Government do its job more efficiently and with greater consulta-
tion with tribal governments.

[Phrase in Native tongue.]

[The prepared statement of Mr. Stafne follows:]

PREPARED STATEMENT OF HON. GRANT STAFNE, COUNCILMAN, FORT PECK
ASSINIBOINE AND SIOUX TRIBES

I. Introduction

My name is Grant Stafne, and I am a member of the Tribal Executive Board of
the Assiniboine and Sioux Tribes of the Fort Peck Reservation. Tribal Chairman AT
Stafne and my fellow Tribal Executive Board members send their best wishes and
thanks to Chairman Barrasso, Vice Chairman Tester, and the Committee for hold-
ing this important oversight hearing on the GAO’s report on the effects of BIA’s
management on development on Indian Lands, GAO-15-502, Indian Energy Devel-
opment: Poor Management by BIA has Hindered Energy Development on Indian
Lands (“Report”).

The Fort Peck Reservation consists of over two thousand square miles of land in
northeastern Montana. The Assiniboine and Sioux Tribes and individual Indians
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own about one million acres of land. Over 6,700 Tribal members and non-member
Indians live on the Reservation, along with over 3,200 non-Indians. We have been
developing oil and gas reserves on our Reservation since the early 1950s.

II. The Opportunities and Challenges of Energy Development on the Fort
Peck Reservation

The Fort Peck Reservation lies within the western part of the Williston Basin,
which includes many oil producing formations, including what is commonly known
as the Bakken formation and the Three Forks formation. Since the 1950s, a major
part of the Tribes’ economy has been based on oil and gas development. In the
1950s, the Tribes began to lease substantial amounts of Tribal mineral lands to non-
Indian companies for oil and gas development. In the oil boom of the 1970s and
early 1980s, we asserted much greater control over this process, insisting on in-
creased royalty rates for new Tribal leases, and entering into service contracts
where the Tribes hired a private company to explore and develop Tribal oil and gas
for our own benefit. We also imposed a Tribal severance tax on energy development.
During the early 1980s, Tribal revenues from oil and gas lease rents and royalties
came to over $8 million in some years. Over the last two decades, oil and gas devel-
opment on the Fort Peck Reservation has tapered off significantly.

However, the development of horizontal drilling techniques allows for better ac-
cess to known oil and gas reservoirs in the Bakken and Three Forks formations on
our Reservation. These reserves were previously inaccessible due to the low porosity
and low permeability of the Bakken and Three Forks rock formations containing the
oil and gas, which made it difficult to extract the product using conventional vertical
drilling techniques. The oil and gas is essentially trapped in the dense rock forma-
tion and cannot be extracted merely by drilling downward. Instead, the oil and gas
must be released through horizontal drilling and a process called hydraulic fracture
stimulation or more commonly “fracking.” An April 2008 U.S. Geological Survey Re-
port determined that horizontal drilling and fracturing techniques could provide ac-
cess to 3 to 4.3 billion barrels of recoverable oil in the Bakken formation alone. In
2011, Continental Resources Inc., a petroleum liquids producer in the U.S., declared
that the “Bakken play in the Williston Basin could become the world’s largest dis-
covery in the last 30—40 years.” Continental estimates the Bakken and Three Forks
collectively hold 24 billion barrels of potentially recoverable crude oil equivalent: 20
billion in oil and 4 billion in natural gas. While much of the recent Bakken play
has focused on reserves in North Dakota, it is now moving back to Montana and
to the Fort Peck Reservation in particular.

Even though the recent drop in the price of oil presents an additional obstacle to
development of our oil and gas resources, the Fort Peck Tribes sees this techno-
logical advance as an opportunity for our Tribal government—working in close col-
laboration with our Federal trustee—to use the bounty of our natural resources to
create jobs and spur sustainable economic development to erase the persistently
high rates of unemployment and poverty on our Reservation. Despite our best ef-
forts over the past decades to develop our natural resources in an economically and
environmentally sustainable manner, the difficulty of tapping these reserves, along
with the challenges of dealing with multiple jurisdictions, have made it difficult for
our Tribal government to make a significant dent in the unemployment and poverty
that still plague our Reservation. We can and must do better, but this will only hap-
pen if our Federal trustee works with us to avoid the mistakes of the past. Unfortu-
nately many of the factors identified in the recent GAO report on Indian Energy
Development have had direct impacts on the pace of development of the oil and gas
resources on our Reservation.

For example, the Report identifies the nature of “checkerboard” and fractionated
land interests as a serious problem. See, e.g., Report at 28. Like most reservations
in Montana, our Reservation was opened to homesteaders a century ago, with trust
and fee lands interspersed in a “checkerboard” ownership pattern. Consequently,
the development of lands and resources within our Reservation is subject to over-
sight from many federal, state and tribal agencies and laws. If done properly and
with respect for tribal sovereignty, federal government oversight and regulation
should not unduly impede energy development or infringe on the proper exercise of
Tribal governmental authority on our Reservation. Unfortunately, our experience
has taught us that federal involvement is not always helpful, particularly in the
field of energy development.

Federal and state agencies often do not coordinate well with one another or with
tribal agencies. And as the Report identifies, this leads to long delays in the ap-
proval of required paperwork and in the implementation of tribally-beneficial energy
development policies. While there are many excellent, highly-motivated officials in
the Department of the Interior (DOI) and the Department of Energy (DOE) working
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to provide useful technical assistance to tribes, too often this technical expertise
does not make it down to the BIA Regional Offices and Agencies on the reserva-
tions. BIA Regional and Agency staff often do not have adequate technical expertise
in the complex field of energy development, and they do not always appreciate that
“time is of the essence” when it comes to energy development. Our experience lines
up with the Report’s findings on the need for more—and better trained and
resourced—staff to work on Indian energy issues.

The Fort Peck Agency’s long delays in processing mineral leases and other critical
energy development paperwork often frustrate our energy development plans and
serve only to push oil, gas, and other types of energy and mineral development off
the Reservation. In fact, BIA approval of oil and gas leases can take so long that
Indian probate cases have been known to open and close before any BIA action is
ever taken. Time is money to energy producers. Federal inaction can often be as bad
as wrong action, and we have found instances where the BIA has simply failed to
carry out its trust responsibility by waiting months, even years, to act on mineral
leases, appraisals, requests for drilling permits, and other documents requiring
prompt action.

Just as time is money to energy producers, money is money to energy producers.
If the costs of “on-reservation” energy production is much higher than the cost of
“off-reservation” energy production, energy producers will naturally locate where it
is less expensive to operate. We have already seen this pattern in the Williston
Basin and do not want to see it continue. Federal permit fees and other energy de-
velopment costs should not be vastly higher on tribal lands than they are on state
lands. By and large, the market should decide these costs and fees, not federal bu-
reaucrats.

The United States must do a better job of honoring its trust obligation to all tribal
nations in the field of natural resource development. As discussed in the rec-
ommendation section below, DOI and DOE policymakers should work together to
place knowledgeable oil and gas development experts at every BIA Agency where
tribes are actively working to develop oil production in the Bakken and Three Forks
formations. These locally-based experts could help the BIA Agency staff improve
their turn-around time for required approval of a wide-range of energy-related docu-
ments. These experts should also be qualified to aid tribal leaders and BIA officials
in planning for (and identifying funding resources for) the critical transportation in-
frastructure needed to support energy development in a safe manner. We have wit-
nessed the damage created on the Fort Berthold Reservation to the Tribal road sys-
tems when oil production truck traffic increased rapidly with no corresponding in-
crease in the transportation infrastructure needed to support it. Roads were de-
stroyed and lives were lost in preventable traffic accidents.

Congress and the Administration have important roles to play in helping all tribes
gain the benefits of sound and sustainable development of the Bakken and Three
Forks formations. Congressional support for reservation-based transportation infra-
structure, road maintenance and traffic safety program funding are critical to the
safe and efficient development of the Bakken and Three Forks oil fields. Energy de-
velopment activities also need to be coordinated with law enforcement officials, em-
ployee training center directors, environmental protection officials, school super-
intendent, and housing program directors so that the great crush of new people and
economic activity on the Reservation does not overwhelm the Tribes’ limited govern-
mental resources in these areas. Fort Peck Tribal members must also be adequately
trained and equipped for jobs in the oil and gas industry.

Greater federal funding assistance and technical support for the Tribal law en-
forcement, housing, environmental, career training, and educational programs will
help us ensure that the many positives that come from sound energy development
are not overshadowed by the negative consequences of traffic congestion, traffic safe-
ty concerns, and environmental damage.

Our Tribal government is entrusted with protecting our homelands for the next
seven generations. We have a duty to our ancestors to ensure that the land they
fought to preserve for us is maintained in a culturally and environmentally sound
manner to sustain our people for generations to come. Thus, as we consider the posi-
tive job creation and economic development potential of Bakken energy development
or other major projects such as the Keystone XL Pipeline, we have a corresponding
duty to ensure that these projects are carefully planned and studied to ensure that
they do not put our sacred sites at risk or otherwise imperil the sacred trust we
have to preserve our homelands for future generations.
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III. Recommendations for Improving Reservation-Based Energy
Development

This hearing is timely and important. The Tribes believe the specific recommenda-
tions set out below will help ensure that tribal nations—indeed the entire Nation—
will be in a better position to capitalize on the great economic and job creation op-
portunity presented by the Bakken and Three Forks oil plays. These recommenda-
tions will also help tribal nations become engines of economic growth in the broader
ﬁf(_eld ?f ﬁnergy development—including renewable energy development—for the ben-
efit of all.

A. Improve BIA’s Administration of Energy Development

The GAO Report identified the BIA’s review and response times and the cost of
permitting as hindering energy development. Report at 21, 27. We agree. However,
in addition to the length of time it takes for the BIA Agency to act on leases, per-
mits and other paperwork, a great area of concern is the deficiencies within the
BIA’s Realty Division. Specifically, there is not a certified realty appraiser at the
Fort Peck Agency. Consequently, the BIA’s assessed values for rights-of-way and
well-pad sites are sometimes 300 percent what they should be. For example, the
Fort Peck Energy Company (FPEC), which the Tribes’ former energy development
arm, paid $15,000 each for two well-pad sites. This price may be consistent with
the amounts now paid in North Dakota, where major development activities are al-
ready ongoing, but it is inconsistent with normal appraising practices in a place
where oil has not yet been located in paying quantities. FPEC paid this fee under
protest because it did not have the luxury of time to dispute the BIA’s actions.
Available drilling rigs are in high demand and difficult to get so FPEC had to secure
the well-pad sites even though it strongly disagreed with the BIA Agency assess-
ment. This is but one example of our Federal trustee charging a tribally-owned cor-
poration an improper assessment due to a lack of oil development expertise and ap-
praisal experience.

We have encountered the same difficulty in securing rights-of-way (ROW) for oil
exploration activities. We are aware of one company that has cancelled its plans to
develop two wells on the Fort Peck Reservation because the BIA Agency staff in-
sisted on a ROW fee in excess of $28,000, which is far more than would be paid
off-reservation. While it is of course important that allottees and our Tribal trust
lands receive fair compensation for ROW usage, it is equally important that apprais-
als are not so unfair or arbitrary that they discourage legitimate oil exploration ac-
tivities. In the Tribes’ view, these fees were arbitrary and were based on the unrea-
sonable judgment of BIA personnel who are not trained appraisers. This lack of
technical expertise discourages energy development on the Fort Peck Reservation
because potential developers fear they will be subjected to arbitrary fees and costs
they do not encounter off the Reservation.

Private business interests have often complained to our Tribal Executive Board
that they do not like to deal with BIA Agency staff that too often seems uninter-
ested in working with private companies in a fair, timely, and efficient manner.
More must be done to enhance the technical capacity and expertise of Fort Peck
Agency staff in the areas of energy development, land use, and ROW appraisals.

Senior DOI and DOE officials should work together to place highly-motivated,
well-trained technical staff at the Fort Peck Agency and all other BIA Agencies lo-
cated on Indian reservations within the active Bakken and Three Forks formation
oil plays. These teams would be similar to the “one-stop” technical assistance team
established on the Fort Berthold Agency and should include not only trained oil and
gas lease specialists, but also a ROW specialist, a trained appraiser, and a geologist
with oil and gas development experience. More than any other single recommenda-
tion, we believe this action will help seize this once-in-a-lifetime economic develop-
ment opportunity for the Fort Peck Tribes, for other Tribes in the region, and for
our Nation as a whole.

B. Reduce Oil and Gas Fees

Although this hearing is concentrated on BIA, it is important to note that another
disincentive to drilling on Indian allottee and tribal trust lands is the $6,500 that
the BLM charges for a permit application to drill on federal land, including Indian
and tribal trust lands. In FY 2010, Congress increased this fee from $4,000 to
$6,500. In theory, this fee is intended to cover the BLM’s cost of processing the drill-
ing permit application. However, the fee is highly disproportionate to the $75 that
the State of Montana charges to process the same kind of permit on State fee land,
which is analogous to the differential fee problem identified in the report. See Re-
port at 27. We see no good reason for the BLM fee to be so high on Indian and tribal
trust lands and doubt Congress even considered the potential negative impact on
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oil and gas development in Indian Country when it made this change in the law.
Economic development in Indian country should not be used to off-set the federal
deficit.

C. Ensure that Lease Bid Deposits are Placed in Interest-bearing Trust Accounts

The Tribes also seek congressional support for legislation—or at a minimum re-
newed pressure for administrative action—to ensure that bid deposits for oil and gas
lease sales on Indian and tribal trust lands are once again held in interest-bearing
accounts. Historically, bid deposits were held in interest-bearing trust accounts and,
upon Secretarial approval of the lease or contract, both the principal and interest
were paid to the tribal and individual Indian landowners. However, DOI policy
changed several years ago despite our strong protests. Now, the DOI holds bid de-
posits and other advance payments made by successful bidders in non-interest-bear-
ing federal accounts until the lease or contract is approved by the Secretary.

As noted above, it can unfortunately take months and sometimes even years for
a successful bidder to secure BIA approval of a mineral lease. Consequently, these
bid deposits sit idle in federal accounts without earning interest for the beneficial
land-owner, whether a tribe or an Indian allottee. By the time the funds are finally
paid to tribes and individual Indian landowners, the value of the bid deposit has
been eroded by inflation.

In the Tribes’ view, the DOI’s current practice is illegal and contrary to the fed-
eral trust responsibility. Our Tribal leadership has discussed this matter with sen-
ior BIA and DOI Office of Trust Fund Management officials, but they have re-
sponded by stating that they do not believe they have the statutory authority to
place these funds at interest. At the same time, these officials agreed that bid de-
posit funds should start earning interest once the successful bidder is selected, and
that tribes and individual Indians should not bear the costs of the time that it takes
for the BIA to review and approve leases.

Although the Tribes believe DOI has sufficient legal authority and a clear trust
obligation to place bid deposit funds at interest now, legislation mandating it would
solve the problem once and for all and avoid future litigation over DOI’s improper
handling of these funds.

D. Eliminate Dual Taxation

As the Report identifies, the problem of dual taxation is a serious hindrance to
oil and gas development on Indian lands. Report at 29-30. The Fort Peck Tribes
were one of the first Tribes in the country to institute a severance tax on oil and
gas development on our Reservation. However, the 1989 U.S. Supreme Court deci-
sion in Cotton Petroleum Corp. v. New Mexico, 490 U.S.163 (1989), allows States to
tax certain activities by non-Indian companies on Indian and tribal trust lands.
When Cotton applies to allow States to impose taxes in addition to tribal taxes, eco-
nomic activity on tribal lands is discouraged. Tribal and State taxes are owed for
energy development activities in Indian Country where only State taxes must be
paid for energy development elsewhere. This double taxation creates a serious dis-
incentive to energy and mineral development on Tribal lands and is inconsistent
with well-established federal policies designed to promote Tribal economic develop-
ment and self-sufficiency.

Our Tribal government has long urged Congress to overturn the poorly decided
Cotton decision and to bar State taxation of commercial activities on Indian and
tribal trust lands, but Congress has repeatedly failed to act. Therefore, the only way
we could avoid the disadvantage Cotton creates was either to forego our right to tax
energy development on Reservation lands altogether or seek to enter into an innova-
tive tax sharing agreement with State of Montana.

As an example of our Tribes’ leadership in this area, we reached an historic tax-
collection and tax-sharing agreement with the State of Montana on March 25, 2008.
While we are pleased with this agreement and believe it presents a model for other
tribes to follow, we also continue to believe it is a poor substitute for congressional
action. Simply put, the Cotton ruling was wrongly decided. We ask Congress once
again to pass legislation returning full taxing authority to tribal governments for
commercial activities on Indian and tribal trust lands.

E. Eliminate Barriers to Wind Energy and Other Renewable Energy Projects

The Fort Peck Tribes believe further development of wind energy is an important
part of America’s energy independence. Montana is one of the five windiest states
in the union and the Fort Peck Reservation in northeast Montana presents one of
the greatest opportunities for wind energy development in the entire State. With the
support of the DOE and other federal agencies, the Fort Peck Tribes spent many
years researching and quantifying our wind energy resources, and we know that the
potential energy that can be derived from wind power is considerable. With proper
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support from the Federal government and better connections to transmission lines
on the national energy grid, we could attract reputable business interests to partner
with us to develop commercially viable and sustainable wind energy projects on the
Fort Peck Reservation.

Unfortunately, we and many others in Montana who wish to develop our wind en-
ergy resources are severely hampered by ever-changing national energy policies and
by a lack of inexpensive and accessible transmission line capacity. Tribal wind en-
ergy projects cannot get off the ground if there is no commercially viable way to get
our abundant wind power to energy consumers. Many of the transmission lines in
Montana were built and are maintained by the Western States Power Authority
(WAPA), a federal agency. In 2005, Congress directed the Secretaries of the Army
and the Interior to conduct the Wind and Hydropower Feasibility Study (WHFS),
which was completed in 2009, to determine the feasibility of blending wind genera-
tion with hydropower on the Missouri River, and to evaluate tribal wind generation.
While the WHEF'S concluded that a 350MW Tribal Wind Demonstration Project was
not feasible, it recommended studying facilities under 300MW and indicated that
WAPA believed economic risk could be mitigated through the development of a
50MW facility, if authorized and funded prior to 2015. Unfortunately, neither WAPA
nor Congress has undertaken the development of a Tribal Wind Demonstration
Project. Congress should now take action to authorize and fund a Tribal Wind Dem-
onstration Project at Fort Peck and throughout Indian country generally, as its next
step in obtaining American energy independence.

F. Develop Environmentally and Culturally Sustainable Energy Projects

Finally, related to our interest in wind energy development is our foundational
belief that all economic development projects must be undertaken in ways that pro-
tect and enhance our Tribal homelands, sacred sites, and cultural resources. We
fully support job-creation initiatives and economic development opportunities that
allow us to develop our natural resources and improve the quality of life for our
Tribal members. However, all of our development efforts must be balanced with our
sacred commitment to preserve our Tribal homelands and to protect the spiritual
and cultural heritage which our ancestors suffered so much to preserve for future
generations. The people residing on our Reservation need clean land, water, and air
in order to live and work in a healthy environment. In addition, ranching and farm-
ing are vital industries on the Fort Peck Reservation, so they too must be able to
coexist and thrive alongside energy development. Otherwise, we have simply pro-
moted one important Tribal industry at the expense of others, which would make
no sense, economic or otherwise.

As a Tribal government, we endeavor to support only those initiatives that are
done in a manner that is backed by sound science and that minimizes potential ad-
verse impacts to our Tribal lands and resources. Moreover, while we have suggested
improved technical capacity and responsiveness within the federal government, as
well as a reduction in certain fees that we believe should be decided by market con-
ditions, we do not suggest the elimination of federal oversight over any projects that
have an impact on Indian trust resources and sovereign tribal governments. We ask
that the Committee continue to provide oversight regarding Federal agencies’ ad-
ministration of programs that impact energy development on Indian reservations to
help ensure that Tribes and our Federal trustees can work together to further Trib-
al priorities and both improve and protect our communities.

We thank the Committee for allowing us to submit testimony on this critical issue
and look forward to working with Congress and the Administration to make real
progress toward energy independence in Indian Country.

The CHAIRMAN. Thank you so much for your testimony.
Now if I could call on Mr. Cuch. Thank you.

STATEMENT OF CAMERON J. CUCH, VICE PRESIDENT OF
GOVERNMENT AFFAIRS, CRESCENT POINT ENERGY U.S.
CORPORATION

Mr. CucH. Good afternoon, Chairman Barrasso, Vice Chairman
Tester, and members of the Committee on Indian Affairs.

My name is Cameron Cuch, and I am Vice President of Govern-
ment Affairs at Crescent Point Energy, U.S. Corporation. I am also
a member of the Uinta Indian Tribe at Uinta and Ouray Indian
Reservation, Utah. Thank you for the opportunity to testify on our
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company’s experiences developing new tribal oil and gas resources
in the Uinta Basin of eastern Utah.

We have made a significant investment in Ute tribal oil and gas
properties. However, the regulatory uncertainty with the inability
to predict project permitting times and a shifting landscape of reg-
ulatory requirements is frustrating Crescent Point’s ability to cost
effectively develop tribal oil and gas resources. From our perspec-
tive, the incentive for oil and gas operators to make long-term in-
vestments on tribal lands would be greatly improved if operators
were able to work directly with individual tribes in the permitting
and development of these projects, rather than having to work
through the BIA as an intermediary.

Crescent Point is one of Canada’s largest oil producers. As of
2012, it has been one of the largest producers in Utah. In 2012,
Crescent Point saw a tremendous opportunity to partner with the
Ute Tribe by acquiring Ute Energy Upstream Holdings, an oil and
gas company majority owned by the Ute Tribe and a private equity
partner in Houston, Texas. Our corporate development strategy is
focused on long-term growth and cost-effective full field develop-
ment. One of the primary components of achieving cost effective de-
velopment is regulatory certainty and the ability to predicted per-
mitting times and requirements.

Crescent Point paid $861 million to acquire Ute Energy. One of
the primary targets of Crescent Point’s acquisition was the right to
develop in and around the Randlett area, an area that was covered
by an exploration development agreement between Ute Energy and
the Ute Tribe. To date, Crescent Point has made a total investment
of $1.6 billion in the Uinta Basin. We currently operate 349 wells
in the Basin, 64 of which are tribal. We have long-term plans to
develop roughly 1,000 additional Ute tribal wells.

The delays and uncertainties we have experienced in obtaining
drilling permits and other authorizations is jeopardizing our future
development plans. During 2015, it has taken an average of 405
days for Crescent Point to receive a drilling permit from BLM and
BIA for tribal wells. In contrast, it has taken the State of Utah
only 73 days on average to issue Crescent Point drilling permits for
private and State-managed lands.

The permitting delays have resulted in lost revenue to the Tribe
and jeopardized economic viability of certain projects. Given the
precipitous drop in crude oil prices between 2014 and 2015, many
of the wells we would have drilled in 2014, had we been able to
obtain permits, are uneconomic in today’s price environment and
we have elected to defer drilling these locations.

We estimate that the lost revenue to the tribe for these wells is
approximately $2.3 million in royalty and $800,000 in severance
tax per well even in today’s low oil prices. We have also run into
Federal resistance to the Tribe’s plans to develop oil and gas re-
sources located along the Duchesne River and its tributaries, which
bisect the Randlett EDA area. Under pressure from EPA and Fish
and Wildlife Service and over the Tribe’s objection, BIA has indi-
cated that it will not allow development within the flood plain,
which makes up roughly 30 percent of the Randlett EDA area.

Under a full development scenario, we estimate that the Ute
Tribe will lose $571 million in royalties and $148 million in sever-
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ance taxes if the BIA ultimately disallows flood plain development.
In sum, we believe that many of the permitting delays and addi-
tional burdens to development are a result of poor coordination
among BIA and the other Federal agencies. We also believe that
the BIA is overly deferential to these other agencies to the det-
riment of tribal interests.

For operators, there would be a substantial benefit to being able
to work directly with tribes without numerous Federal inter-
mediaries. We suggest that tribes be authorized to lead energy
project permitting with BIA playing a technical support function,
but without having to go through the onerous process of entering
into a TERA. We have observed that this sort of arrangement is
already happening informally and a formal adoption of this practice
would allow for tribes to ensure environmentally responsible oil
and gas development in a manner consistent with tribal objectives.

From an operator’s perspective, consolidation of decision-making
authority within individually affected tribes will increase -effi-
ciencies and regulatory certainty, increasing our incentives to in-
vest in tribal projects.

In closing, I would like to thank Chairman Barrasso and Vice
Chairman Tester and the members of the Committee for the oppor-
tunity to present these issues on behalf of Crescent Point Energy.
I am happy to respond to any questions or provide further informa-
tion. Thank you.

[The prepared statement of Mr. Cuch follows:]

PREPARED STATEMENT OF CAMERON J. CUCH, VICE PRESIDENT OF GOVERNMENT
AFFAIRS, CRESCENT POINT ENERGY U.S. CORPORATION

Good afternoon Chairman Barrasso, Vice-Chairman Tester and Members of the
Committee on Indian Affairs. My name is Cameron Cuch and I am Vice President
of Governmental Affairs at Crescent Point Energy U.S. Corporation (“Crescent
Point”).

1. Executive Summary

Crescent Point has made a significant investment in exploring for and developing
oil and gas resources owned by the Ute Tribe of the Uintah and Ouray Reservation
in Eastern Utah. However, the regulatory uncertainty associated with an inability
to predict project permitting times and a shifting landscape of regulatory require-
ments is frustrating Crescent Point’s ability to cost-effectively develop Tribal oil and
gas resources. From our perspective, the incentives for oil and gas operators to make
long term investments in the development of Tribal oil and gas resources would be
significantly improved if operators were able to work directly with individual Tribes
in the permitting and development of these projects, rather than having to work
through BIA as a federal intermediary.

We believe that Tribes are in the best position to manage and make decisions
about development of their resources and that BIA should be a strong advocate for
Tribal self-governance. However, we have often seen BIA defer to other federal
agencies’ views on resource development issues that, at times, have been contrary
to Tribal goals, management plans and regulations. We believe that Tribes should
be empowered to take over management of certain aspects of energy development
that will allow the Tribe to achieve its own internally-determined goals and objec-
tives while still providing for robust environmental review and protections.

II. Development Opportunities—Corporate Approach

Crescent Point is one of Canada’s largest light to medium oil producers. We are
publicly traded (New York and Toronto Stock Exchanges) and are headquartered in
Calgary, Alberta with a U.S. headquarters in Denver, Colorado. We entered the U.S.
in 2011 with a significant acquisition in North Dakota and followed in 2012 with
a large acquisition in the Uinta Basin of Eastern Utah, which included contractual
interests in a number of properties on the Uintah and Ouray Reservation. Our pri-
mary operations are currently located in Saskatchewan, Alberta, North Dakota and
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Utah. Our average production in 2015 has been 165,500 barrels per day, with ap-
proximately 20,000 coming from the United States, 15,000 of which are produced
in the Uinta Basin.

Crescent Point has a three-part business strategy that we have implemented for
the purpose of ensuring consistent returns to our shareholders: (1) acquisition of
high-quality, large resource-in-place pools with the potential for upside in produc-
tion, reserves, technology and value; (2) management of risk by maintaining a con-
servative balance sheet with significant underutilized lines of credit and a 3.5 year
hedging program; and (3) development of our large, low risk drilling inventory to
maintain production, reserves and dividends. A primary component of Crescent
Point operations is our commitment to environmental responsibility and conducting
our business in a manner that minimizes our impact on the air, land and water sur-
rounding our operations.

We generally fund our acquisitions internally and strive to maximize shareholder
return with long-term growth, dividend income and cost-effective field development.
One of the primary components of achieving cost-effective development is regulatory
certainty and the ability to predict permitting times and requirements.

a) Considerations for Corporate Investment—Partnership with the Ute Tribe

In 2012, Crescent Point acquired Ute Energy Upstream Holdings, LLC (“Ute En-
ergy”), majority-owned by the Ute Tribe of the Uintah and Ouray Reservation (“Ute
Tribe”) and a private equity partner based in Houston, Texas. Ute Energy was
formed in 2005 in order to provide a vehicle to efficiently develop Tribal oil and gas
resources to generate revenue for the Tribe. Exhibit 1 shows an overview of the
Uintah and Ouray Reservation. In 2010, Ute Energy and the Tribe entered into the
Randlett Exploration and Development Agreement (EDA), which gave Ute Energy
the right to explore for and develop Tribal oil and gas resources within a geographi-
cally defined area around the small town of Randlett, Utah. The Tribe executed the
EDA under the authority granted by the Indian Mineral Development Act of 1982,
25 U.S.C. §§2101-2108, which specifically authorizes Tribes to enter into agree-
ments with private industry to develop their natural resources for the purpose of
achieving economic independence. As required by the Indian Mineral Development
Act, the EDA was approved by BIA. The EDA area can be seen on Exhibit 2. Exhibit
3 shows Indian Country and the external boundaries of the Uintah and Ouray Res-
ervation.

When Crescent Point acquired Ute Energy, one of the primary assets of interest
was the Randlett area and the exploration and production opportunities created
under the EDA. We believed that the BIA-approved EDA would enable us to explore
and develop the Randlett area in a phased and predictable manner under which we
would operate existing wells while at the same time exploring the area in anticipa-
tion of full-field development. Crescent Point has had a number of positive experi-
ences working with First Nations in Canada, and believed the opportunity to part-
ner with the Ute Tribe would be a substantial benefit to Crescent Point. Because
of these considerations, Crescent Point paid a total of $861 million to acquire Ute
Energy. Crescent Point also operates one township in the Rocky Point Exploration
and Development Agreement area, which lies directly west of the Randlett EDA
area.

To date, Crescent Point has made a total investment of $1.658 billion in the Uinta
Basin, including a $689 million investment in development capital. We currently op-
erate 349 wells in the Uinta Basin, 64 of which are Tribal wells, and the remainder
of which are located on private and federal lands. We have also paid over $5 million
to Tribal companies for support services, including water hauling, road and well pad
construction and roustabout services. In addition, we employ a number of Tribal
members and roughly 30 percent of our Uinta Basin field staff are American Indi-
ans, Alaska Natives and Hawaiian Islanders.

We currently have applications pending for 203 drilling permits in the Uinta
Basin, 95 of which are Tribal. Additionally, BIA is finalizing a Programmatic Envi-
ronmental Assessment that will enable the drilling of up to 300 additional Tribal
wells and we recently initiated an Environmental Impact Statement for all of our
Uinta Basin assets, which will analyze the impacts of developing 725 Tribal wells.

Crescent Point has made a significant investment to develop oil from Ute Tribal
lands and is committed to being a responsible and cost-effective partner with the
Tribe. However, the delay and uncertainties that we have experienced in obtaining
permitting approvals and authorizations from the BIA has had a substantial nega-
tive impact on our ability to develop Tribal oil and gas resources and, thereby, gen-
erate income for the Tribe.
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II1. Permit Challenges, Economic Impacts and Project Viability

As Crescent Point began to undertake exploration and development within the
Randlett EDA area, we encountered a number of challenges to obtaining permits,
largely related a lack of inter- and intra- agency coordination, duplicative review
processes, and long review periods. This is particularly true in the context of drilling
permits, which requires that BIA manage and coordinate consultations between sev-
eral federal agencies.

a) The Permitting Process

Under federal statutes and regulations, and unless a Tribal Energy Resource De-
velopment Agreement (TERA) has been entered into pursuant to the Energy Policy
Act of 2005, in order to permit a well on Tribal lands, an operator must receive a
federal drilling permit. To initiate the process, the operator must request drilling
permit approval from BIA. Because this constitutes “federal action,” BIA must com-
ply with NEPA, even in cases where BIA has already approved of the development
in general by, among other things, authorizing an EDA. BIA will then require that
an appropriate NEPA analysis be performed, usually an Environmental Assessment,
the costs of which are paid by the operator. During the NEPA process, a number
of other federal agencies may become involved in review of the document. For oper-
ations on the Uintah and Ouray Reservation, the United States Fish and Wildlife
Service will consult on the document under Endangered Species Act Section 7 au-
thority and the Environmental Protection Agency will often consult on air and water
quality issues.

Once the Environmental Assessment is completed, a process that, in the best of
situations, takes roughly 8 months, BIA will issue a decision record. Once BIA
issues the decision record, permitting is handed over to BLM because federal regula-
tions require that BLM perform all downhole analyses and is the agency that ulti-
mately issues the drilling permit. BLM must then provide a NEPA concurrence and
process the permit application. Thus, in order to receive a drilling permit, at least
two federal agencies, and often four or more, will have had the opportunity to weigh
in on the proposal.

Because of the numerous agencies involved, the wait times associated with obtain-
ing permits is often substantial and in almost all instances impossible to predict.
Further, because of the multiple opportunities for inter-agency comments, BIA often
receives comments from these other agencies proposing numerous project modifica-
tions and mitigation measures that were not contained in the initial proposed ac-
tion. All of this adds substantial time and cost to the permitting process.

b) Permit Approval Timing

During 2015, it has taken an average of 405 days for Crescent Point to receive
a drilling permit from BLM and BIA for Tribal wells. This is down slightly from
2014, when it took an average of 427 days. In contrast, the State of Utah averaged
73 days to issue Crescent Point a drilling permit to drill on private or State-man-
aged lands during the same time period. In 2014, it took an average of 121 days
for the State of Utah to issue a drilling permit. See Exhibit 4.

¢) BIA Concurrence to BLM Issuance

Even after BIA has approved the NEPA documentation required to authorize a
drilling permit, BLM concurrence times take an average of 135 days, and have
taken as long as 203 days. Exhibit 5 shows the additive delays associated BLM con-
currence times.

By comparison, Crescent Point estimates that it takes a total of 4-6 months to
receive all authorizations necessary, including performing environmental analyses,
to develop oil and gas projects with First Nations. Similarly, we estimate that it
takes, on average, one day for the provincial government to approve drilling permits
that have been authorized by First Nations. These projects require concurrence and
approval from just one Canadian governmental agency.

d) NEPA-Timing Delays Lead to Either Delayed or Lost Revenue to the Tribe

The considerable amount of time it takes BIA and BLM to complete NEPA anal-
yses and issue permits has resulted in, at best, delay of projects and income to the
Tribe and, at worst, project scale-back and cancellation. Given the precipitous drop
in crude prices between 2014-2015, many of the wells that we would have drilled
in 2014 had we been able to obtain permits are uneconomic in today’s price environ-
ment.

For example, we submitted an application for a permit to drill the Ute Tribal 9—
30-3-2E well on May 22, 2013. BIA issued a decision record on the NEPA Environ-
mental Assessment on February 21, 2014. Building in a generous amount of time
for approval, Crescent Point estimated that we would receive the permit in April
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of 2014 and would drill and complete the well during May and June, with first pro-
duction coming on line in July. However, we did not receive an approved permit
until September 12, 2014, which would have put us on track to receive first produc-
tion from the well in January 2015. Unfortunately, between June and October of
2014, oil prices plunged, taking our rate of return on the well from 37 percent with
a payout in just 2.2 years to 13.7 percent with a payout in 5.9 years. With the pre-
cipitous drop in oil prices, Crescent Point elected to postpone drilling the 9-30-3-
2E, something that we would have done had we received the permit as anticipated
in April 2014. See Exhibit 6.

Crescent Point also experienced considerable delay and extra costs associated with
obtaining permits to conduct a seismic data acquisition in the Randlett EDA area.
In June of 2013, Crescent Point submitted an application to conduct the seismic op-
eration, completion of which would be of substantial benefit to the Tribe because it
would allow Crescent Point to drill more profitable wells and because Crescent Point
agreed to share the data directly with the Tribe. Department of Interior policies pro-
vide for a NEPA categorical exclusion for seismic operations,! under which NEPA
review is not required unless “extraordinary circumstances” are identified by the
lead agency.

Although BIA initially indicated that the project would be permitted under a cat-
egorical exclusion, after four months of inaction and under significant pressure from
the U.S. Fish and Wildlife Service and the Bureau of Reclamation (who had surface
management authority over a very small portion of the project area), BIA informed
Crescent Point that it would be required to complete an Environmental Assessment
based on the potential impacts the data acquisition could have on plant and animal
species. One of the primary issues the Fish and Wildlife Service was concerned with
was potential impacts to the Uinta Basin Hookless Cactus, a small cactus listed
under the Endangered Species Act, but with prolific populations in the Uinta Basin.
Although the Ute Tribe has adopted a regulation concerning the cactus, which re-
quires setbacks from cactus populations and the payment of funds directly to a Trib-
al cactus mitigation fund administered by the Tribe, the Fish and Wildlife Service
pushed for adoption of the federal guidelines concerning cactus setbacks and in-
sisted that payments be made to the nationally-administered conservation fund.?2
Ultimately, after significant push-back from Crescent Point, it was agreed that miti-
gation funds would be split between the Tribe and the federal conservation fund.

Crescent Point had initially planned to conduct the seismic acquisition during the
fall and winter of 2013-2014; however, the Environmental Assessment was not com-
pleted until the summer of 2014 and we did not receive permits until the end of
September 2014. Although the Environmental Assessment ultimately concluded that
the data acquisition would not have a significant impact on the human environment
and Crescent Point won an award for its environmental stewardship on the project
from the State of Utah, a permitting process that should have taken several months
under a categorical exclusion took over 15 months to complete, delaying our seismic
acquisition by one year. Had we been able to conduct the seismic acquisition as
planned, we would have had usable data during the 2014 drilling season, which
would have enabled us to drill more accurate and profitable wells with a smaller
surface impact.

e) Regulatory Uncertainty Jeopardizes the Viability of Projects

The Randlett EDA area is bisected by the Duchesne River and several tributaries.
Although BIA approved the EDA, which provides for development of all areas within
the EDA boundaries, BIA has become increasingly less willing to allow surface dis-
turbance within the 100-year floodplain. As demonstrated on Exhibit 2, roughly 30
percent of the Randlett EDA area is within the 100-year floodplain and 7,404.7
f\crgs of floodplain within the EDA area are located on Ute Tribal and allotted
ands.

We note that it is common to develop oil and gas resources within 100-year
floodplains and there are no federal regulations addressing floodplain development.
In cases where floodplain development occurs, Crescent Point has implemented a ro-
bust system of protocols to protect against damages in the case of a flood event.
Nonetheless, during the development of the Randlett Programmatic Environmental
Assessment, which analyzes the impacts of drilling up to 300 Tribal wells, in re-
sponse to comments BIA received from the Environmental Protection Agency and
the Fish and Wildlife Service, BIA developed a so-called “Resource Protection Alter-
native” under which no wells could be developed within the floodplain. This is in

1516 DM 10 §10.5(G):
2The Ute Tribe can obtain access to the national funds, but must apply to the federal govern-
ment in order to receive them.
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spite of the fact that the Ute Tribe has adopted a regulation governing oil and gas
development within floodplains that expressly authorizes such development and has
publicly supported development of all locations in the Randlett EDA area. Under the
Resource Protection Alternative, 29 wells were removed from analysis because of
their proximity to the floodplain. The removal of these 29 wells will result in a loss
of $66.5 million in royalties to the Tribe and $23 million in Tribal severance tax.
We anticipate that the Resource Protection Alternative will be the selected alter-
native when the decision record is issued later this year.

If Crescent Point continues to full field development of the Randlett area and BIA
does not approve development of resources within the floodplain, we estimate that
the Tribe will lose $571.14 million in royalties and $148.38 million in lost severance
taxes.

f- Shifting Federal Regulation and Executive Action

In addition to the regulatory uncertainty created by unpredictable project permit-
ting timelines, the relentless pace of executive branch rulemaking affecting Tribal
lands has substantially impacted our ability to develop economic Tribal wells. These
changes have included new Secretarial Onshore Orders 3, 4, and 5, new Secretarial
Orders regarding Tribal consultation at FWS, the BLM’s hydraulic fracturing rule,
and the Environmental Protection Agency’s rule defining waters within Clean Water
Act jurisdiction.

V. Nature of the Mineral Estate

As shown on Exhibit 7, much of the land within the Randlett area, as with the
rest of the Uintah and Ouray Reservation, is made up of a checkerboard of parcel
ownership, with parcels owned by the Tribe, private owners, the federal govern-
ment, the State of Utah and individual Tribal allottees. In addition, there is a sub-
stantial amount of split estate, particularly areas with Tribal surface overlying fed-
eral minerals.

Presently, there is very little development of Ute Tribal oil and gas resources.
There is, however, currently substantial development of federal oil and gas re-
sources underlying Tribal surface. In these cases, the Tribe bears the burdens asso-
ciated with oil and gas development, but does not share in the benefits. In contrast,
the development proposed by Crescent Point will directly benefit the Tribe by devel-
oping Tribal minerals from Tribal surface. We believe that the BIA does not appro-
priately consider the financial benefits that development of oil and gas resources
will provide for the Ute Tribe when reviewing permit applications and NEPA docu-
ments, and instead focusses only on potential negative environmental consequences.
BIA should distinguish between projects involving development of Tribal minerals,
from which the Tribe will benefit greatly, and projects on Tribal surface that de-
velop federal minerals, from which the Tribe will experience the negative con-
sequences associated with oil and gas development without any of the benefits.

Because of the large amount of time and lack of certainty associated with obtain-
ing permits to drill Ute Tribal wells, in certain instances Crescent Point has been
forced to drill wells on private lands within the Randlett area rather than on nearby
Tribal parcels. In a large number of cases, this is simply a function of our inability
to obtain permits to drill Tribal wells within a reasonable timeframe and our need
to develop wells for the benefit of our shareholders and keep a drilling rig in oper-
ation. If there were assurances in place that we could obtain drilling permits within
specified timeframes, our incentive to drill wells on Tribal rather than private par-
cels would increase substantially.

Finally, and while this is not the primary factor for Crescent Point, we note that
it is substantially less expensive to obtain permits to drill wells on private minerals
than Tribal minerals. We estimate that the average hard costs of permitting a well
on Tribal surface to Tribal minerals are approximately $41,000. In contrast, the av-
erage hard costs of permitting a well on private surface to private minerals are
$20,500. The primary differentials are the federal permit fee and the costs of per-
forming the NEPA analysis. The breakdown of these costs is shown on Exhibit 8.

VI. Agency Failures and Proposed Solutions

Many of the permitting delays Crescent Point has experienced relate to strained
BIA budgets and agency inability to appropriately staff projects and commit the re-
sources necessary to ensure that economic development projects can be approved
within reasonable timeframes. We believe that much of the delay associated with
permitting is a result of poor coordination among the BIA and the other federal
agencies with which it must consult on project approvals. We are further concerned
that because of limited budgets, BIA is unable to appropriately staff offices with
enough personnel knowledgeable about energy development. Because of this, we be-
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lieve that overworked BIA personnel are often overly deferential to other, more pow-
erful and better funded agencies, sometimes to the detriment of Tribal interests.

On several permitting projects we have observed that, in spite of decades of fed-
eral agency guidance outlining agencies’ obligations to consult with Tribes, there is
a fundamental failure on the part of other federal agencies to engage in meaningful
consultation with Tribes. BIA should be the agency tasked with ensuring that con-
sultation is occurring and that Tribal sovereignty is being respected. And, we note
that several agencies within the Department of the Interior have recently faced sig-
nificant criticism for their failure to take their consultation obligations seriously
and, indeed, a federal court recently enjoined BLM’s hydraulic fracturing rule in
part because of a failure to substantively engage in Tribal consultation. Nonethe-
less, we have observed BIA receive and concede to pressure from other federal agen-
cies on several occasions, the result of which has been increased permitting times
and costly project modifications that have neither been requested nor approved of
by the Tribe. We believe this is related to understaffing at BIA agency offices and
a lack of direction from BIA leadership empowering BIA personnel to stand up to
these other federal agencies and decline proposed project modification when they do
not correlate to Tribally-set policies and regulations.

a) Tribal Lands treated as Public Lands

We have observed a failure on the part of many of the federal agencies with which
BIA must interact on permitting approvals to understand the distinction between
Tribal lands and federal public lands. We have routinely observed these agencies at-
tempt to inappropriately impose federal land use restrictions and policies on Tribal
lands. For example, although U.S. Fish and Wildlife Service regulations and policies
are clear that Tribal lands are not federal public lands and that Tribes should not
be forced to bear a disproportionate burden for species conservation, the Fish and
Wildlife Service regularly proposes permit restrictions for Tribal projects that are
identical to the restrictions proposed for projects on federal lands. Rather than
refuse to adopt these proposals, BIA often agrees and includes them as additional
permitting requirements or conditions of approval.

This occurred recently on an Environmental Assessment prepared by BIA for 11
wells in the Randlett area. Following consultation with the Fish and Wildlife Serv-
ice, BIA attached a number of conditions of approval to the permits requiring oner-
ous setbacks and mitigation requirements applicable to operations in the vicinity of
Uinta Basin Hookless Cactus populations and in areas that could serve as potential
Yellow-billed cuckoo habitat. These additional requirements, which are neither man-
dated by federal law or regulation, were facially inconsistent with Tribal regulations
and substantially increased the costs of the project. In addition, BIA has recently
sought public comment on several Environmental Assessments analyzing develop-
ment of purely Tribal resources. Federal regulations do not require public comment
on Environmental Assessments, and BIA generally has a policy not to solicit input
from the public at large on Tribal projects. This policy makes sense from a Tribal
sovereignty perspective, as members of the public who are not Tribal members
should have not say over Tribal development projects. However, in response to com-
ments BIA received from the Environmental Protection Agency, BIA has decided to
seek public comment on the last 3 Environmental Assessments it has prepared.

b) Proposed Solutions

We believe that Tribes are in a much better position to perform environmental
analyses, require project modifications and craft best management practices and re-
source conservation plans than the BIA and that, in many cases, Tribes are already
performing many of these functions informally.

While the GAO report pointed out that some BIA offices do not have staff with
the skills needed to effectively manage Indian mineral development, many Tribes
have staffs that possess these qualifications. The Ute Tribe has numerous highly
trained employees who can perform many of these tasks in a manner that is con-
sistent with Tribal management policies and goals. For example, the Tribe’s Fish
and Wildlife Department has 5 biologists on staff, compared to BIA’s Uintah and
Ouray Agency, which employs none. We believe that the Tribe’s Fish and Wildlife
Department can perform many of the plant and wildlife consultations the U.S. Fish
and Wildlife Service currently performs in a more efficient manner. Similarly, the
Ute Tribe’s Energy and Minerals Department had a budget of $2.3 million in 2014
and has 25 employees working on energy development reviews, royalty issues, land
work and regulatory compliance. Further, as pointed out by the GAO report, BIA
lacks GIS systems and other data identifying ownership of resources and resource
uses and authorizations. However, the Ute Tribe has this information as well as a
GIS database system for the vast majority of Reservation lands.
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We believe that the resources the Ute Tribe already possesses should be put to
greater use by allowing the Tribe increased authority over energy-related decision-
making. In particular, we think that a mechanism should be developed that would
allow for the following:

e Automatic deference to Tribal resource management and conservation plans. At
present, Tribal resource management and conservation plans are considered, if
at all, only during the NEPA process and we have found that BIA is often un-
aware of the existence of Tribal resource management and conservation plans
that directly address matters under review.

e Replace Endangered Species Act Section 7 consultation, which requires BIA to
consult with the Fish and Wildlife Service any time a proposed action might af-
fect a listed or candidate species or its habitat, with Tribal consultation and
issuance of a Tribal resource permit.

e Tribal facilitation of right-of-way preparation. Presently, all right-of-way appli-
cations must go through BIA, which does not have the personnel or data nec-
essary to efficiently process such applications. In contrast, the Ute Tribe has
adequate personnel and data systems in place to process these applications
within a much shorter timeframe.

VII. TERAS

a) Operators Working Directly with Tribes Can Provide Greater Regulatory Certainty

As an operator, Crescent Point questions whether TERAs, as provided for under
the Energy Policy Act of 2005, can realistically improve the efficiencies associated
with development of Tribal oil and gas resources. From our perspective, we believe
that TERAs are overly complex and that time has shown that they are not a useful
tool to improve BIA efficiencies related to energy development. Nonetheless, for op-
erators, there is a substantial benefit to being able to work directly with Tribes
without numerous federal agency intermediaries. We would very much like to see
a mechanism in place that would allow for direct Tribal approval and decision-
making authority on Tribal oil and gas projects. We believe that the regulatory cer-
tainty this would provide would create a substantial incentive to invest in oil and
gas development on Tribal lands.

We suggest that the Committee consider development of a program under which
individual Tribes can assume responsibility for certain aspects of energy develop-
ment without needing to enter into a TERA. As previously suggested, we think that,
for example, the Ute Tribe is in a very good position to assume responsibility for
management of plant and wildlife considerations associated with energy develop-
ment. Under this approach, individual Tribes could decide which aspects of energy
development they would like to assume, without having to take on the onerous task
of entering into a TERA. We also suggest that the Committee also consider a mech-
anism under which Tribes could enter into TERAs for specific geographic locations,
such as locations where they own both the surface and the mineral estate. This
would allow Tribes to concentrate resources on areas in which they receive the ben-
efit of oil and gas development and not on areas where there interest is limited to
the surface.

We also believe that determinations about whether a Tribe has the capacity to
regulate all or certain aspects of energy development should be made at the indi-
vidual BIA agency office, rather than at the Region or the Office of Indian Energy
and Economic Development. BIA agency offices regularly work with Tribes and
know whether individual Tribes are ready to take over management of energy devel-
opment.

b) Coordination Between Tribes and Operators Can More Effectively and Efficiently
Develop Appropriate Mitigation Measures to Address Tribal Resource Concerns

In addition to the efficiencies and regulatory certainty that would accompany a
direct working relationship between operators and Tribes, we also believe that there
would be a substantial benefit to consolidating project decisionmaking authority
within the individually affected Tribe. Not only would this significantly decrease the
overlap and inefficiencies associated with the need to obtain BIA approval for per-
mits, but we believe that Tribes are often in a better position than the federal gov-
ernment to make decisions about management of their resources. From an opera-
tor’s perspective, this will increase the incentive to invest in Tribal projects by al-
lowing us to work collaboratively with our Tribal partners to tailor project compo-
nents to meet Tribal objectives and to react quickly to changing circumstances with-
out a federal intermediary.

In closing, I would like to thank Chairman Barrasso and Vice Chairman Tester
and the Members of the Committee for the opportunity to present these issues on



41

behalf of Crescent Point. I firmly believe that there are numerous opportunities for
Tribes and private industry to work together to develop Tribal energy resources in
an environmentally responsible manner and according to Tribally-set objectives and
policies. All operators and Tribes need from the federal government to accomplish
this goal is less federal oversight of Tribal decisionmaking and more opportunities
for direct management by Tribes.
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Crescent Point

DISPROPORTIONATE CONSEQUENCE TO THE TRIBE

* Cost Estimate Per Single Tribal Surface/Tribal Mineral Well

Task Surmmary Cost Estimate
CIVIL / RESOURCE COST | Staking, Plat, Cultural & Paleo $13,500
FEDERAL PERMIT FEE APD 49,500
NEPA COST Environmental Assessment $3,000
WoTUS ‘Wetland Determination & WOTUS Permitting $15,000
Total 541,000

+ Cost Estimate Per Single Fee Surface/Fee Mineral Well

Task Summary Cost Estimate

CIVIL / RESOURCE COST 55,500
Staking, Plat

WOTUS $15,000
‘Wetland Determination & WOTUS Permitting

$20,500

Total

CRESCENT POINT ENERGY | U.S. SENATE COMMITTEE ON INDIAN AFFAIRS EXHIBIT 8

L2

Encouraging Investment in Tribal Oil and Gas Projects Crescent Point

+ We believe that the following will provide significant incentives for oil
and gas operators to invest in development of tribal oil and gas
resources:

» Develop mechanism where Operators can work directly with the affected
Tribe without Federal intermediary

* Allow Tribe to take over all or certain components of energy development,
depending upon the Tribe's preference

« Develop a less complicated mechanism for allowing Tribal management of
energy development than a TERA

« Empower BIA personnel to advocate for Tribal self governance and to stand
up to other federal agencies

CRESCENT POINT ENERGY | U.S, SENATE COMMITTEE ON INDHAN AFFAIRS EXHIBIT 9

The CHAIRMAN. Thank you so much to each of you for your testi-
mony. We will start with some questions. I believe Senator Hoeven
is first.

Senator HOEVEN. Thank you, Mr. Chairman. Thanks to both you
and the Ranking Member for holding this important hearing today.

Mr. Roberts, how are you responding to the GAO findings on the
backlog on right-of-way approvals in Indian Country?

Mr. ROBERTS. Some of the things that we are doing on right-of-
way approvals is we put out a proposed rule on rights-of-way to
streamline that process. That rule is well on its way to being final-
ized. The comment period is closed.
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We are hoping that that rule, which has had a lot of tribal en-
gagement and a lot of public comment, that that rule will stream-
line the process. A couple of years ago now, 2012, we updated our
leasing regulations. Those leasing regulations are very deferential
to tribal decision-making in terms of those agreements and those
sorts of things.

Our proposed rule for the right-of-way regulations sort of took
the same path, I will say. Like I said, we are hoping to finalize
those right-of-way regulations in the near future. We think that
will be a big improvement.

Senator HOEVEN. When do you anticipate finalizing it, and do
%fou?anticipate it having significant impact in reducing the back-
ogs?

Mr. ROBERTS. We hope to finalize it as soon as we can.

Senator HOEVEN. Which would be when?

Mr. ROBERTS. I don’t know, Senator.

Senator HOEVEN. A year? Two years?

Mr. ROBERTS. Before this Administration ends, hopefully.

Senator HOEVEN. So less than a year?

Mr. ROBERTS. Less than a year. Well, more than a year, but yes.

Senator HOEVEN. Okay. So within the next year, and you think
it will have a significant impact?

Mr. ROBERTS. I do. I think it will be very helpful.

Senator HOEVEN. The Chairman of this Committee has authored
and submitted the Indian Trial Energy Development and Self-De-
termination Act to streamline the application process for right-of-
way approvals. I am pleased to co-sponsor it, as are other members
of this Committee, in a bipartisan fashion. Are you supportive of
that legislation? Are you willing to help get it passed and enacted
into law?

Mr. ROBERTS. Kevin Washburn, the Assistant Secretary, testified
on, I think, identical legislation last Congress. He identified a num-
ber of areas where the Administration is supportive and some
areas where we had concerns. We suggested, for example, that the
legislation, rather than having a capacity determination, that we
try to streamline that legislation to be similar to what is done in
the HEARTH Act.

Senator HOEVEN. I am not sure what that means. My concern is
that this process is not moving forward. I listened to both the
Chairman and the Ranking Member talk about how former mem-
bers of this Committee expressed concern about the very same
problem that we are expressing concern about today.

So how are we going to get beyond talking about this problem
and maybe doing something a year from now to actually getting
something accomplished today?

Mr. ROBERTS. Senator, we do hope to finalize those regulations
as soon as we can on rights-of-way in terms of the Chairman’s bill.
We have testified on that in the last Congress. We are supportive
of a number of provisions in that bill. If it is enacted into law, we
will certainly implement it.

Senator HOEVEN. Are you willing to work with the States to
avoid some of the duplication, for example, in the hydraulic frac-
turing rule that Interior has brought forward, and give the tribes
more discretion in the right-of-way process?
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Mr. ROBERTS. In terms of hydraulic fracking, as I am sure every-
one is aware, that is subject to litigation at this point in time. I
will note that the final rule on hydraulic fracking provided an op-
portunity for BLM to issue modifications to the rule if a tribe or
a State would come to BLM to talk about those modifications. So
I know that the rule is in litigation right now. It is not being imple-
mented. That is about all I can say on that.

Senator HOEVEN. But you would support that flexibility for
States and tribes?

Mr. ROBERTS. The flexibility was in the final rule.

Senator HOEVEN. Right. And you would support acting on that
and empowering tribes to use that flexibility and giving them more
discretion?

Mr. ROBERTS. Sure.

Senator HOEVEN. Mr. Rusco, what is your recommendation to
move this along? How do we get this going faster?

Mr. Rusco. Well, we don’t want to comment on ongoing legisla-
tion.

Senator HOEVEN. Well, I don’t mean just the legislation. I mean
action, reducing the backlog and getting activity expedited.

Mr. Rusco. I think that some things that have worked, we have
encountered similar problems with BLM and their management of
oil and gas on Federal lands, not as extreme as what we found
here. But some of the things that worked were pulling qualified
staff with the right skills from other locations and bringing them
to places where there were hotspots. They did that in North Da-
kota, they brought people in to reduce a backlog. It was very effec-
tive in doing so.

We are going to have to do something like that, because there
are many offices that just plain don’t have the right staff to do the
job.

Senator HOEVEN. Thank you.

The CHAIRMAN. Senator Tester?

Senator TESTER. Thanks, Mr. Chairman. First things first, Mike,
great haircut. I am just telling you.

[Laughter.]

Senator TESTER. The Department has been, we have been doing
energy development for 100 years or longer in tribal. It is true that
this Administration has tripled the number of leases in Indian
Country. But we are still not where we need to be.

I had mentioned in my opening statement that the TERA agree-
ments, no tribe has taken advantage of them. Mr. Olguin said that
they had asked for clarification and the BIA and Larry, tell me,
they didn’t want to give any? The statement by Mike -

Mr. ROBERTS. Senator, I understand his statement that, the
statement that he made was whether the Department would pro-
vide guidance on what is an inherent Federal function. The GAO
raised that issue and I think we are committed to providing guid-
ance on what is not an inherent Federal function, to provide more
clarity.

So for example, when we are contracting with tribes under 638
contracts, for example, if there is a Federal approval that is needed
at the end, a number of tribes are successfully implementing the
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Federal program up to the point of approval. So we will provide
guidance on what is not an inherent Federal function.

Senator TESTER. So what is the problem? I mean, I am not talk-
ing about the TERAs. I do want to get out there, because I think
the tribes are asking for something, you just can’t say no. So that
is good. But what is the real problem here? Is it that the BLM has
their fingers in the cookie jar on this stuff and that the BIA has
to do their thing and the permitting costs more money than it does
on fee land? This can be fixed. You have to tell us how to fix it.
So tell us how to fix it.

Mr. ROBERTS. There are a lot of challenges that GAO raised, both
within our lane and outside of our lane, quite frankly. I think every
member of this panel touched upon the fact that we are dealing
with a complicated land ownership situation, fractionation, allot-
ment. The allotment policy passed in the 1880s. It leads to a lot
of our difficulties here today.

If we can make some headway, and we are making headway on
a lot of different fronts, in restoring tribal homelands, consolidating
lands, those sorts of things will help in the big picture. In the small
picture, in terms of oil and gas development and energy develop-
ment, we need to and we are more closely collaborating within the
Federal family.

But I think one answer, Senator, very clearly is what Kevin
Washburn testified to in the last Congress, which was a HEARTH
Act approach for oil and gas development. The HEARTH Act is
working in Indian Country. Like I said, we have over 20 tribes that
have taken advantage of the HEARTH Act.

So when a tribe that has taken advantage of the HEARTH Act
for let’s say, surface leasing of lands for wind or solar development,
those approvals no longer need to come back to the Department of
Interior. The tribes can approve those projects.

So some of the things that the GAO report highlighted

Senator TESTER. Will be done with the HEARTH Act, if we get
that model passed or you get that model through rule.

So okay, Mr. Rusco spoke of pulling qualified staff within the
BLM and the high growth areas. Do you have that capability?

Mr. ROBERTS. No, we have a very hard time.

Senator TESTER. Why do you not have that?

Mr. ROBERTS. Because we can’t compete with the private sector.

Senator TESTER. You mean you can’t hire people because your
wage is not high enough?

Mr. ROBERTS. That is right.

Senator TESTER. Okay. So is that an Office of Personnel Manage-
ment problem or is that a budgetary problem?

Mr. ROBERTS. It may be a budgetary problem, it may be a statu-
tory problem. That is not to say that we don’t have great staff.

Senator TESTER. I am not saying that. What I am asking is that
if you don’t have enough great staff.

Mr. ROBERTS. Right.

Senator TESTER. And that is what I heard you say.

Mr. ROBERTS. Yes.

Senator TESTER. When you put your budget forth to us, did it in-
clude enough dollars for hiring the folks you needed?
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Mr. ROBERTS. It included increases for realty services, it included
increases for an oil and gas -

Senator TESTER. What impact did sequestration have on that
budget?

Mr. ROBERTS. Significant. It was across the board. Operating
under a continuing resolution, we are stuck now until December
11th. We have a very limited budget. We have memorandums of
agreement and are ready to go on the oil and gas service center
once we get a budget.

Senator TESTER. I have to do this, if you will just give me this
flexibility, because Grant is here, and there was just one question
I wanted to ask. You had six recommendations. I appreciate that,
by the way. I like solutions. Thank you for that, Grant.

Can you tell me how much earnings Fort Peck has lost because
the deposits are not held in interest-bearing accounts?

Mr. STAFNE. Substantial. As a former Federal employee, we used
to have special deposit accounts. Oil and gas companies would
come onto our reservation and bid on hundreds, thousands of
tracts. When they bid on those tracts, they were required to bring
a portion of the money and we would put that in special deposit
accounts until the leases were approved. That sometimes took six,
seven, eight months.

By the time they were distributed or disbursed to the rightful
land owners, it was pretty good revenue for the land owners. Sen-
ator, I cannot give you a figure, but just from what I said, you can
imagine what that impact would be.

Senator TESTER. Excuse me, Mr. Chairman, who did that? Why
isn’t this still being done this way?

Mr. ROBERTS. I can get you an answer to that. I don’t know the
answer to it.

Senator TESTER. Okay, thank you.

The CHAIRMAN. Thank you, Senator Tester. Senator Daines?

Senator DAINES. Thanks, Mr. Chairman. I want to explore the
challenges regarding responsible energy development in Indian
Country and talk about possible solutions. I know, Councilman
Stafne, you have some ideas there as well. Senator Barrasso, I
think, has a good bill to strengthen the tribes’ abilities to control
their own destinies and have more authority in developing their
own energy.

I remind members of this Committee the House recently passed
H.R. 538, the Native American Energy Act, with a very strong bi-
partisan vote of 254 to 173, which includes some good provisions
to streamline permitting processes and make some worthwhile im-
provements in the BIA such as appraisals and ensuring the seven
regional offices are going off the same playbook, some standardiza-
tion.

The GAO report mentions one challenge to Indian energy devel-
opment, and that is a lack of access to energy tax credits in Indian
Country. Senator Tester and I have introduced a bill to make per-
manent the Indian Coal Production Tax Credit to incentivize on In-
dian reservations for energy development where it is already too
costly and where it is needed most.

Questions I have, I will start with Mr. Cuch and Mr. Olguin. You
both mentioned frustration with meaningful consultation with the
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BIA and other Federal agencies regarding energy projects. In par-
ticular, you mentioned the hydraulic fracturing rule. We know in
Montana, and especially in Councilman Stafne’s neck of the woods,
how important that technology, hydraulic fracturing, has been in
unlocking prosperity for rural communities.

My question is, could you expand on the challenges associated
with the hydraulic fracturing rule? Let me start with Mr. Cuch.

Mr. CucH. The new proposed rule we find to be duplicative of
what States already provide. It means added time and cost to our
operations to be able to follow those new regs, wherever they may
end up being. So that would be my comment related to that.

Senator DAINES. Mr. Olguin?

Mr. OLGUIN. For us, the challenge is as far as consultation. It did
occur from the very beginning, when we didn’t feel we had fruitful
consultation on what the BLM rule was going to be comprised of,
let alone what it was going to become. We ended up at the point
where we drafted our own regulation, passed it through tribal reso-
lution and we are at the point now where we have filed suit
against BLM for their regulation being imposed on tribal lands. So
we are in litigation now.

There is a stay from the judge and with that, we are working on
settlement.

Senator DAINES. So why don’t you think you receive meaningful
consultation? My experience has been, meaningful consultation by
the bureaucracy tends to be, well, we received a letter, we had a
meeting, we had a cup of coffee, we came to a conference room. But
it seems like you are not being listened to in terms of the substance
of your proposals and argument.

Mr. OLGUIN. That is true. When we look at the initial, it was a
PowerPoint presentation of here is what hydraulic fracturing is.
Well, we know what hydraulic fracturing is, we have been doing it
for 50 years. So it wasn’t necessarily that we needed an education
component. We need to understand, what is the rule, what was the
rule intended to do, and let’s have this meaningful conversation
face to face, discuss the issues, argue back and forth, if that is
what it takes, but come to an understanding that we are talking
the same thing.

Senator DAINES. So do you believe that these agencies under-
stand what meaningful consultation really is?

Mr. OLGUIN. Yes, I think they do today.

Senator DAINES. Why aren’t you being heard?

Mr. OLGUIN. Well, today we are because of the lawsuit.

Senator DAINES. But that seems to be a failure in their process
that we should be trying to avoid the course and have the meaning-
ful consultation up front.

Mr. OLGUIN. I am not sure. I have my own speculation but I real-
ly don’t know.

Senator DAINES. Mr. Roberts, did the BIA work with BLM on the
implications of the hydraulic fracturing rule in Indian Country?

Mr. ROBERTS. The implications?

Senator DAINES. Right. There is a disconnect here, there are im-
plications, there are consequences.

Mr. ROBERTS. It is BLM’s rule, I know that it is in litigation.
There is not a whole lot, unfortunately, I can say about that. As
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the Honorable Mr. Olguin said, we are in settlement discussions
with the tribe on their lawsuit.

Senator DAINES. The BIA, do you work with these other agencies
like the BLM to ensure that the tribal trust responsibility is upheld
appropriately? I don’t think it has been upheld appropriately.

Mr. ROBERTS. Sure. We do work with the other Federal agencies.
That is one of the things that we are trying to incorporate in the
service center. So the service center, if we get funding from Con-
gress to move forward with that, it will be BLM, it will be ONR,
it will be BIA. We will all be co-located, so that we are all working
together.

Senator DAINES. That is an activity. I am looking for results. It
looks like what has happened here has been a failure in that proc-
ess, where the tribe is saying they don’t believe they really experi-
enced meaningful consultation.

Mr. ROBERTS. There is really not a lot at this point, again, be-
cause it is in litigation, Senator, I can’t really comment on the ade-
quacy of consultation in that process.

Senator DAINES. Thank you.

The CHAIRMAN. Thank you, Senator Daines. Senator Heitkamp?

STATEMENT OF HON. HEIDI HEITKAMP,
U.S. SENATOR FROM NORTH DAKOTA

Senator HEITKAMP. Thank you, Mr. Chairman.

Mr. Roberts, would you agree with the statement that the lands
that are managed by the Bureau of Indian Affairs and by BLM for
ichedtrgbes and for individual members of the tribes are not public
ands?

Mr. ROBERTS. They are different than our normal public lands.

Senator HEITKAMP. Yes or no. They are not public lands.

Mr. ROBERTS. We hold them in trust for the tribes.

Senator HEITKAMP. That is right. And I think that is the crux of
the problem here. These are not public lands.

But yet they get treated all the time as if they are, as if they
are minerals that are owned by the people of the United States, as
opposed to minerals that are owned by sovereign nations and by
the people of sovereign nations. Until we really start appreciating
that there is a differentiation here, I think we will always be at
this table arguing this point over and over and over again.

You can say, well, this was set up, because there is this trust ob-
ligation. But the facts that were revealed in the Cobell litigation
tell us that fiduciary obligation and that trust obligation hasn’t
been well managed, it continues to not be well managed by the De-
partment of Interior.

Mr. ROBERTS. Senator, I can assure you that we take our trust
responsibilities very seriously. It was this Administration that set-
tled the Cobell litigation. It is this Administration that has settled
over 80 trust settlements with tribes.

Senator HEITKAMP. I understand that. I am trying to make a
point which is historic. It is not just about this Administration. We
constantly try and deal with the facts that are in front of us in-
stead of looking at this in an historic context, which is that these
are minerals that belong to a different sovereign nation. Just as
you shouldn’t require an EIS for the State to drill on, lease its own
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minerals, I don’t know why we are in this situation, delaying per-
mits and delaying leases and delaying the things that need to be
done, when you have elected tribal governments that have that re-
sponsibility.

I think that is an historic anomaly. But that is why we are here.
We are here because of the structure that we have set up here in
Congress that manages minerals that are owned by people other
than the people of the United States. Obviously, citizens of the
United States, but not in the context of traditional BLM minerals.

I want to get to the employment issue that Senator Tester raised.
I have done a lot of work on this with OPM. We have been able
to get various accommodations from OPM through the Department
of Defense. We are working now with USDA. Department of Inte-
rior has been really slow to work with us to try and make sure that
OPM is doing what they can to deal with high cost of living and
low participation rates in the Federal workforce. We can’t get this
work done until we staff to get this work done.

So I want a commitment from you, Mr. Roberts, that you will
take back to Department of Interior my frustration that we con-
tinue to work on this but we haven’t gotten very far in terms of
making sure that we get salary adjustments that will add to the
workforce.

Mr. ROBERTS. Absolutely, Senator.

Senator HEITKAMP. Just a final point, I don’t have a lot of time
left. Mandan, Hidatsa and Arikara Nation has counted 100 steps
and up to seven agencies who provide a permit for drilling on tribal
land. Let me repeat that. A hundred steps and up to seven agen-
cies. I am glad that you are talking about centralizing this. It is
what some of the tribes have done. I think the tribe’s proposal, the
Mandan, Hidatsa and Arikara proposal is to provide a director to
oversee permitting requirements for all the agencies involved.

Would creating this office under your plan resolve staffing issues,
and having one point of accountability for the tribes to actually, in-
stead of trying to deal with Fish and Wildlife, trying to deal with
BLM, trying to deal with a myriad of Federal agencies, shouldn’t
there just be one person accountable in all of this?

Mr. ROBERTS. That is the design of the service center. You are
right, Senator, we heard that from tribes and we have consulted
with tribes. It was their idea for the service center. So we are try-
ing to implement that.

Senator HEITKAMP. This is incredibly frustrating, because the
time when we could have been producing oil at $100 a barrel, that
opportunity, as we look at oil prices now at $45. If you are looking
at, from the standpoint of a production company or a drilling com-
pany, and you have all the headaches of trying to work through
100 different steps and seven agencies, you are not going to drill
in Indian Country.

I would like at some point somebody to really examine this issue
of going back and just thinking about this differently. It is not pub-
lic land. It is land that is owned by sovereign nations. It is land
that is owned by members of sovereign nations. A lot of the system
was set up to be paternal and kind of dictate. There is nothing that
would recommend in the past, and I am not saying it is this Ad-
ministration, but when you go past, that would recommend that we
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have really fulfilled our fiduciary obligation or our trust obligation
to either individual members of the tribe or the tribe themselves.
So there is no doubt there is a legitimacy to the frustration that
we see today and we continue to see. So this needs to be resolved
maybe in a broader context.
The CHAIRMAN. Thank you, Senator Heitkamp. Senator
Lankford?

STATEMENT OF HON. JAMES LANKFORD,
U.S. SENATOR FROM OKLAHOMA

Senator LANKFORD. Thank you all for your testimony. And on
what Senator Heitkamp was just saying, I couldn’t agree more. We
have to be able to streamline this process. There should be ongoing
conversation, rather than hearing it again and again and again and
saying, there is a problem. There has to be some conversation to
say, how do we actually resolve this, so it is not an ongoing con-
versation.

Let me ask a follow-up as well, to what Senator Daines was talk-
ing about also. Mr. Roberts, before the BLM released their frack
rule, did the BLM consult with BIA and say, we are about to do
this rule, what would be the consequences in Indian Country if this
rule is released? Did that conversation occur?

Mr. ROBERTS. My understanding is that BIA participated in some
of the consultations, if not all of them. I don’t have the details for
you, Senator, today. But I think there was coordination between
BIA and BLM.

Senator LANKFORD. Was there a conversation between BIA and
back to BLM during that consultation to say, here is what the fi-
nancial consequences will be to tribes if this rule is imposed?

Mr. ROBERTS. I don’t know.

Senator LANKFORD. Was there an estimate of the financial con-
sequences on tribes and the effect on jobs if that rule is imposed?
Was there any study that was done or any conversation or BIA ad-
vising BLM, if you do this, this is the consequences on tribes?

Mr. ROBERTS. I don’t know, Senator.

Senator LANKFORD. How can we find out? Obviously there is this
trust responsibility to make sure that we are managing that. When
that rule is being discussed behind closed doors, we trust BIA to
actually speak out on behalf and say, if BLM does this and imposes
this on tribes, here is the effect of it. That is important to know
how that is being fulfilled.

Mr. ROBERTS. I would be happy to follow up with you, Senator.

Senator LANKFORD. Please do. We would love to have some notes
on that, just the back and forth on that. For instance, when EPA
and Corps of Engineers are discussing the Waters of the U.S. Rule,
there was swapping back and forth between the attorneys. We have
those documents, how they swapped back and forth and were hav-
ing those internal conversations. We would like to know how BIA
was advising that back to BLM.

Let me ask this as well, dealing with Osage and the Osage Na-
tion area and Osage County in Oklahoma. It is a unique energy
issue, because of the mineral rights in that area. I would be con-
fident that you are aware of some of the issues there. BIA earlier
this year released new regulations for conducting operations in
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Osage County. During that time period of releasing those new reg-
ulations, royalties had dropped in half during that time period. It
has been a very significant change on that.

Can you give me an update on the status of the suit and newly
released regulations that may be pending for Osage?

Mr. ROBERTS. I just know that it is still in litigation. There has
been a stay. Mike Black, the Director of BIA, has been thoroughly
involved with this. He has been working with Kevin and I on this.
I know we are in close coordination with your staff as well, Sen-
ator.

Senator LANKFORD. Do you know if BIA will put out new regula-
tions for the Osage mineral stay, if that is in the conversation?

Mr. ROBERTS. I don’t know.

Senator LANKFORD. Can you help me understand something that
has happened recently in the Osage area? My understanding is
BIA has decided that all permit applications, activity reports, his-
torical information about production activity, individual wells, has
now been taken into BIA and is considered to be private informa-
tion that is inaccessible. If someone wants to get a history of a well,
now rather than that being available, they have to get a FOIA re-
quest to get background information on a well.

Do you know if that is true?

Mr. ROBERTS. I think it is true. I think the staff at Osage are,
obviously they have to comply with Federal law. My understanding
is that there were some instances where perhaps information as
not, was being provided without a FOIA request. But we do need
our staff to provide the information in accordance with law. That
is what I understand our staff is doing now, Senator.

Senator LANKFORD. So let me help with the hurdle here again.
Not only is it more expensive to then do production in Indian Coun-
try, not only does the permitting take five times longer, but now
if you are interested in buying that well, you can’t just go get the
information. One county over, you could actually go online and get
that information if it is anywhere else in the State, and be able to
find it, if you want to get it and deal with production. Now you also
have to jump through a FOIA request hurdle on this as well.

Mr. ROBERTS. My understanding is that we are working with
staff to make as much of the publicly-available information avail-
able to the public without a FOIA request.

Senator LANKFORD. I am just trying to figure out why suddenly
you have to go through a FOIA request hurdle. Why was that even
a consideration for publicly-available information, what has been
historically publicly-available, now a new hurdle has been added to
a million other hurdles that are there?

Mr. ROBERTS. My understanding, Senator, is that some of the in-
formation that was being released may have contained Privacy Act
information. So we obviously don’t want that to occur. We are look-
ing at that information now. We will try to put out as much pub-
licly-available information as possible. I know Director Black and
his staff have been at Osage both last week and this week.

Senator LANKFORD. Has any of that information been lost? Do
you know if all that information has been retained? Is there any
missing information on any of the wells?
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Mr. ROBERTS. I am not aware of any missing information, Sen-
ator.

Senator LANKFORD. Obviously there are multiple issues as we
deal with Osage. It is a unique issue but it is characteristic of what
is happening in a lot of the energy development along this. The
greater number of hurdles that are placed there, the incentive is
go somewhere else. That directly affects what is happening in
Osage County. That directly affects the tribe. That directly affects
eveﬁ'ything in Indian Country across my State and other States as
well.

The more hurdles, the more expensive this is, the longer the
process, the more people say, I will go next door. Which has a di-
rect effect, in this case, just on headright owners there, where it
has been cut in half just this year. So there are significant effects
that are happening. We are trying to figure out, how do we help
the tribe and how do we provide some sort of level stability, and
where are we going to be able to get efficiency in the process and
who is an advocate for the tribes to be able to say to other agencies,
if you do that, here is how it hurts. Let’s find a way to be able to
except out the tribes so this doesn’t make a hard process even
harder.

I yield back.

The CHAIRMAN. Thank you, Senator Lankford. Senator Franken?

Senator FRANKEN. Let’s make a hard process easier. It should be
easier to do energy projects on Indian land than anywhere else. Be-
cause we have a trust responsibility.

Mr. Roberts, do you disagree with anything in the GAO report?

Mr. ROBERTS. Senator, as I testified, we are implementing almost
all the recommendations. The one thing that I would say, an area
of disagreement with the GAO report is more a small picture than
big picture. The GAO report basically says we should have GIS
mapping capability that is provided to tribes. And that it should be
in a certain system of records.

What we have responded to GAO is that we have that system.
It is called the NIOGEMS system. It is freely available to tribes.
In fact, we are utilizing it at a number of reservations today. I am
more than happy to have our staff, who are familiar with that,
work with your staff to show you. Because it is state of the art.

You can go on, for example, Fort Berthold

Senator FRANKEN. Okay, I got that. But I am struck with the
staggering loss of opportunity, as well as the Chairman was. And
you sense the frustration here. We here on Indian Affairs, we are
the ones who hear this testimony. We are the ones who hear the
testimony about youth suicide. We are the ones who hear about the
inability to get housing. We are the ones who hear that we can’t
get law enforcement because we don’t have housing, that families
have to double up because there isn’t housing.

We are so frustrated. Then it is hard to argue for funding which
you need when you are having reports like Mr. Rusco’s that say the
BIA is not operating efficiently. That is another catch-22. Why
should we fund the Bureau of Indian Affairs? The Bureau of Indian
Affairs isn’t doing its job if it is dysfunctional.

We all want to see this happen yesterday. I want your pledge
that you will get this done in terms of making this process more
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efficient, so that we can help you. Secretary Moniz was testifying
about the budget a while ago in the Energy Committee. By the
time it got to me, I think I had all the time I needed so I just said,
is there anything you want to say? He said, yes, we put $11 million
loan guarantee for Indian energy. This is something that Congress
authorized a loan guarantee program in the Department of Energy,
?‘ed(ilcaated to tribal energy development, in 2005. It has never been
unded.

The President included $11 million for the program in his budget
request this year. My staff has talked to the Chairman’s staff about
this. He expressed concern that it was just renewables that would
be in this. Again, I said “a coal mine,” as painful as that is for me
to say, a coal mine, oil, gas. I would love my colleagues to urge the
appropriators to appropriate that. They have already resolved,
without it, they finished their package. But I want an amendment
to get this $11 million, which can leverage $90 million, $100 mil-
lion in projects in Indian Country.

But I want to be able to say, going forward, that we will be able
to do these projects. I think a loan guarantee will help get these
projects done. Do you agree on that?

Mr. ROBERTS. Yes, sure. Absolutely.

Senator FRANKEN. Okay. Mr. Rusco, can I ask you what the bar-
riers would be to, say, doing a solar project in Arizona for a tribe?
Just give us a typical, let’s say a tribe wants to start a solar
project. There is plenty of sun. I am sorry to go over my time here.

I have been in Arizona in the summer. It is just sun. Let’s say
a tribe wanted to do that. What barriers would you see? Can you
paint a picture for us?

Mr. Rusco. I think Senator Heitkamp said it much better than
I could. You have to deal with multiple agencies, and you will have
to do that on their time and go through their processes. There is
nobody to turn to to guide you through that process.

There is a good example in the Federal Government of a permit-
ting process that actually works where there is a one-stop shop,
and it is not a small group in one State, it is the Federal Energy
Regulatory Commission for permitting pipelines. You go across
multiple Federal and private jurisdictions, you have to go to all the
resource agencies and you have to get all kinds of permits and
studies and all that sort of thing.

But FERC coordinates with all the agencies and makes sure that
they are understanding the process and they are guiding the appli-
cant through the process from step one all the way to the end. That
kind of a model can work. I am not making a recommendation. I
don’t know how to fix it.

Senator FRANKEN. Would you write that piece of legislation for
me and have it on my desk tomorrow? Or on the Chairman’s?

[Laughter.]

Mr. Rusco. Absolutely.

The CHAIRMAN. Al Franken for pipelines.

Senator FRANKEN. Well, I am for pipelines. We have pipelines,
and they need to be approved, so that we don’t have what hap-
pened in Enbridge, in Michigan. You need pipelines, especially be-
cause we have a lot of Bakken oil coming through Minnesota by
rail and taking space that could deliver farm produce or product.



59

Don’t get me wrong, I am for pipelines. I just want to see it easi-
er to do this. It should be easier in Indian Country than anywhere
else. That should be our goal. Thank you.

The CHAIRMAN. Thank you so much, Senator Franken.

Mr. Roberts, I want to go back to something you said. Why is the
DOI opposed to Southern Utes doing their own fracking rule?
Doesn’t the DOI support sovereignty of the tribes?

Mr. ROBERTS. This matter is in litigation, Chairman. I will say
that the fracking rule provided a process, a variance process, a
process where the tribes could work through BLM or States, for
that matter, and utilize tribal regulations for fracking.

The CHAIRMAN. Mr. Rusco, your report on Indian energy develop-
ment identified poor management by the BIA as an impediment to
Indian energy development. A number of us picked up on your
staggering loss of opportunity comment. Your written testimony
noted one tribe estimated that approximately $95 million in poten-
tial revenues from royalties, permitting fees, severance taxes was
lost due to agency delays.

Can you elaborate a little bit on the extent of the effects on tribes
and tribal members as a result of this agency’s management short-
comings?

Mr. Rusco. Unfortunately, the record-keeping and the informa-
tion systems can’t give you a comprehensive picture. But I can give
you some examples. We talked to a tribe trying to develop a wind
project, wind energy project. And for years they had gone through
trying to get approval through BIA for the basic permits. They had
a purchase power agreement, they had a utility willing to pay them
for the power.

It took so long to do that that after several years, in the middle
of this process, the tribe went ahead and went through the process
of getting, of implementing the HEARTH Act in order to bypass
that. That was faster than actually getting through the other proc-
ess.

But they didn’t actually still get the project built. Because by the
time all the delays took place, the purchase power agreement ex-
pired. So now they are looking for a new buyer. I don’t think you
can estimate the value that these kinds of delays cost, because if
you miss the train, it is not coming back through sometimes. You
have a case where you are buying power from a bunch of places,
and when they are bought up, you are not on the list any more.

Oil and gas is not that different. If an area is being developed
and they are building infrastructure and if all that gets done and
the service companies move out and the pipelines that are going to
be there are there, and now you want to develop a new area, you
have to ramp it all up again. This is what the delays cost.

'Il‘he CHAIRMAN. And $100 oil versus $50 oil in terms of the poten-
tial.

Mr. Rusco. Exactly.

The CHAIRMAN. Secretary Roberts, the GAO report highlighted
that the BIA faces limitations in staff expertise needed to admin-
ister energy development functions. We have heard testimony indi-
cating that the number of agency personnel trained in oil and gas
development work isn’t sufficient to meet the demands of the in-
creased energy development on Indian lands.



60

What is the BIA doing now to ensure proper staff expertise is
available to assist the tribes and their energy partners in devel-
oping resources?

Mr. ROBERTS. We are utilizing every incentive that is available
to us for hiring. As I said, we are competing with private compa-
nies and corporations. We are also losing great folk from the Bu-
reau to tribal leadership positions and other positions.

So we are working actively to fill those. But it is a matter of com-
peting with industry.

The CHAIRMAN. I think members of the Committee find it trou-
bling from the GAO report that the Bureau of Indian Affairs
doesn’t have the data needed to verify ownership of oil and gas re-
sources, that data isn’t readily available to identify resources avail-
able for lease or identify where the leases are in effect. The report
noted that in some cases, agency personnel would have to search
paper records stored in multiple locations to find the data. The De-
partment’s response letter to the GAO from August of this past
year noted that a national data set of all Indian land tracts with
visualization functionality is expected to be completed, they say,
within four years.

What is the BIA going to do in the interim when tribes and tribal
members need the data to develop their energy resources?

Mr. ROBERTS. We are working as hard as possible, Senator. It is
a matter of limited resources. I know that on a number of reserva-
tions where there are significant oil and gas resources, we do have
those, we do have that technology, and tribes are using the
NIOGEMS system to track not only - we can go to a parcel of land,
we can say, okay, here is when the application came in, here is
when it was issued, here is when the APD was issued, here is
where they are in the NEPA process. We can do some of those
things. We can’t do it nationwide, that is right.

But with our resources that we have, we are trying to move as
quickly as possible.

The CHAIRMAN. Mr. Olguin, your written testimony highlighted
several frustrating instances that your tribe experienced in trying
to develop its resources. The tribe found that the BIA records were
in disarray, staff were untrained, staff were underqualified. Like-
wise the existing system for tracking rights-of-way was unwieldy.
The tribal energy resource agreement would authorize the tribe to
develop its energy resources, which may include tracking the
rights-of-way and leases.

Could you just explain how would your tribe benefit if you had
a tribal energy resource agreement in place?

Mr. OLGUIN. What it would do, it definitely would give us the
ability to approve a lot of things on our own, particularly these
leases and rights-of-way and put control in the tribe’s hands. Along
that line, I believe that with a lot of those factors that come into
play with the deficiencies, it gives the tribes the capability and ca-
pacity to really manage its own affairs on its own terms. We still
have to realize, we are still going to be stuck with what is inherent
Federal functions. That is still going to be a key component, even
if the TERA issue came forth.
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We haven’t applied, we are thinking about applying. We are
thinking about pushing that envelope to either get an approval or
a denial to test the system to see if it is going to work.

The CHAIRMAN. Mr. Cuch, you have a map of Utah next to you.
Your written testimony noted that it takes approximately 405 days
for your company to receive a drilling permit from the Bureau of
Land Management and the BIA for tribal wells, correct?

Mr. CucH. Correct.

The CHAIRMAN. Meanwhile, it takes 73 days, or it takes over a
year to get it from BLM and the BIA, only 73 days, a little over
two months, to receive a permit from the State of Utah for a well
in non-tribal areas. So there is an 11-month difference there in the
permitting time. It is almost a year difference.

What additional risks or costs are incurred by the tribe and your
company because of delays associated with the development of trib-
al wells?

Mr. CucH. Certainly time is an issue. One of the things we have
witnessed is that the BIA, they handle the rights-of-way and the
NEPA. So the NEPA process is really what takes probably the
longest amount of time. There are a lot of consultations that take
place with outside Federal agencies that often add to additional
mitigation requirements and things like that, that they require.
That has been a challenge.

We found that the BIA often sort of defers to these outside agen-
cies, rather than saying, this is the proposed action, the tribe is
good with it, we would like to move forward. We think that the BIA
could be a stronger advocate for tribes.

Another thing I will share with you is that, and I can’t speak for
the Ute Tribe, I am a tribal member, I am here on behalf of indus-
try, but what we have witnessed is that the tribe has a much big-
ger budget than BIA. They have the staff on hand, at their Energy
and Minerals Department. They have a very sophisticated govern-
ment. They have a fish and wildlife department of their own. They
have several biologists on staff. They have a natural resources de-
partment. We think they are fully capable of handling those envi-
ronmental projects, which would do away with that Federal action
piece.

So already, the tribe has taken over the right-of-way piece. If you
look at Exhibit 4, you will see that we have actually had some de-
creases in time. It is not here, it is in your packet. That is largely
because the tribe has taken over the right-of-way function and the
BIA at the agency are supportive of working with the tribe to han-
dle that aspect.

Then of course, the other additional delay is kind of to my right,
where you see an additional amount of time, 176 to 203 days, from
when the BLM receives the right-of-way and NEPA concurrences
for them to do their part for the down-hole analysis. We need to
see better coordination, we think, between the agencies, to ensure
that tribal projects are getting prioritized and are getting support
from the various agencies who share the trust responsibility that
BIA has.

The CHAIRMAN. Your companies make significant investments,
$1.5 billion in the Uinta Basin, including 64 Ute tribal wells, your
company has applications pending I think for about 95 more wells
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for the Ute Tribe, and an environmental process underway for over
1,000 more tribal wells in the Basin. The testimony stated that
under Federal law unless a tribe has a tribal energy resource
agreement pursuant to Title V of the Energy Policy Act of 2005, an
operator will have to obtain a Federal drilling permit. But because
of the delay and the uncertainties in obtaining permitting approv-
als, authorization from the BIA, that there is a substantial nega-
tive impact on your ability to develop tribal oil and gas resources
and generate income for the tribe.

So how would the tribe and your company benefit if the tribe had
this tribal energy resource agreement that we are talking about
today?

Mr. CucH. Well, certainly it is up to the tribe to decide if that
is the route it wants to go. But I think they are fully capable of
taking over and being in a position to enter into a TERA where
they would take a greater role in the permitting process. In our
testimony, we have shared several examples of how the current
process has led to delays and has impacted revenues to the tribe.
I think it is important to understand that tribes are governments
without a tax base, so they largely require this revenue to support
core government services to the members.

Again, one of the biggest challenges we are seeing is that there
are a lot of outside Federal intermediaries that as well as adminis-
trative rulemakings, that are sort of adding to the difficulty to de-
velop tribal resources. I think as Senator Heitkamp mentioned,
tribal lands are not public lands. I think the Bureau could do a lot
to try and work to educate those other agencies so they understand
that and also be willing to take a stronger stance with those agen-
cies to move tribal projects forward.

The CHAIRMAN. I want to thank each and every one of you for
being here. Obviously this is an area where there is a lot of inter-
est. You had 13 different United States Senators here today to hear
what you had to say. Some had to come and go, some may actually
want to have questions in writing that they will submit to you.

The hearing record will remain open for two weeks for additional
testimony and some follow-up. I want to thank each of you for
being here today as witnesses. The hearing is adjourned.

[Whereupon, at 4:05 p.m., the hearing was adjourned.]
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PREPARED STATEMENT OF HON. MARK FOX, CHAIRMAN, MANDAN HIDATSA AND
ARIKARA NATION, FORT BERTHOLD RESERVATION

I. Introduction

Chairman Barrasso, Vice-Chairman Tester and Members of the Committee, thank
you for the opportunity to testify on the Government Accountability Office’s (GAO)
report entitled “Indian Energy Development: Poor Management Has Hindered En-
ergy Development on Indian Lands.” My name is Mark Fox. I am the Chairman of
the Mandan Hidatsa and Arikara Nation (MHA Nation) of the Fort Berthold Res-
ervation.

The MHA Nation appreciates the Chairman’s oversight and investigation into the
barriers we face every day as we work to develop our energy resources, mitigate the
impacts of energy development, protect our homelands and provide for our members.
The GAO report requested by the Chairman is an important piece in the Commit-
tee’s 8 years of investigations into the barriers to Indian energy development. With
the GAO report and volumes of testimony from tribes, tribal organizations and our
industry partners, it is time to take action to resolve these issues. The MHA Nation
agrees with and supports the comments of many of the Senators who attended the
hearing that Congress and the Bureau of Indian Affairs (BIA) should take action
on these issues immediately.

Passage of Chairman Barrasso’s bill, S. 209, the Indian Tribal Energy Develop-
ment and Self-Determination Act Amendments of 2015, would be an important step
forward. In addition, now that Congress has passed a budget, the MHA Nation asks
for the Committee’s support of the Administration’s $4.5 million budget proposal for
an Indian Energy Service Center in Denver, Colorado. The proposed Service Center
would go a long way to resolving many of the issues identified in the GAO report.

The MHA Nation knows the issues highlighted in the GAO report first hand. The
MHA Nation and our Fort Berthold Reservation are in the heart of the Bakken For-
mation—still one of the most active oil and gas plays in the United States. Our Res-
ervation, located in west-central North Dakota, is the equivalent of about the 7th
highest producing oil and gas state in the Country. In less than 7 years, North Da-
kota, including our Reservation, became the second highest producing state in the
Country. Only Texas produces more. Currently, there are 8 drilling rigs, more than
30,000 semi-trucks, and more than 1,300 oil and gas wells producing about 200,000
barrels of oil per day on our Reservation. The MHA Nation struggles daily with
BIA, BLM and other Federal agencies for every single permit needed to get oil and
gas wells into production and to keep them operating.

II. GAO Report

The GAO report confirms years of testimony by Indian tribes and our energy part-
ners before this Committee and the House Natural Resources Subcommittee on In-
dian Insular and Alaska Native Affairs. The MHA Nation and other tribes have long
expressed frustration about the Federal government’s overly complex energy permit-
ting process, a lack of BIA staff and expertise to approve energy permits, and a lack
of financing for energy projects on Indian lands. GAO’s June 2015 report confirms
our frustrations.

The GAO report found that the following factors have hindered Indian energy de-
velopment: (1) shortcomings in BIA management of Indian energy development in-
cluding a lack of comprehensive data, a lack of staff and a lack of energy expertise;
(2) an overly complex regulatory framework; (3) fractionated ownership interests; (4)
a lack of capital and tax credits; (5) dual taxation of Indian energy resources by
state governments; (6) lack of tribal capacity to oversee energy development; and,
(7) limited tribal or reservation infrastructure. GOV'T ACCOUNTABILITY OFFICE,
INDIAN ENERGY DEVELOPMENT—POOR MANAGEMENT BY BIA HAS HIN-
DERED ENERGY DEVELOPMENT ON INDIAN LANDS 18 (June 2015). The Tribe
asks that the Committee consider and approve legislation that would address these
issues.

(63)
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The two most important actions the Committee could take to address the issues
identified by GAO would be to prevent state dual taxation of Indian energy re-
sources and enact our proposal for an Indian Energy Regulatory Office. Preventing
state dual taxation would ensure that Tribes receive the full benefit of their Indian
energy resources, including maximum needed tax revenue to mitigate energy im-
pacts, support tribal self-determination and tribal infrastructure. Enacting our pro-
posal for an Indian Energy Regulatory Office would streamline permitting and in-
crease Indian energy staffing and expertise. Our testimony focuses on these two so-
lutions to the issues raised by the GAO report.

III. Providing Tribes with the Full Value of Energy Resources

The GAO report found that state dual taxation hindered Indian energy develop-
ment. GAO concluded that “dual taxation of Indian energy resources by state gov-
ernments” was one of the reasons why “Indian energy resources are underdeveloped
relative to surrounding non-Indian resources.” Id. at 29 to 30. State dual taxation
takes the revenues that tribes need to exercise self-determination over their energy
resources and provide tribal infrastructure to support energy development. Tribes
cannot take over significant roles in energy permitting without the tax revenues
that every other government relies on to staff government offices and support infra-
structure.

Enacting the Indian Mineral Leasing Act of 1938, the Indian Mineral Develop-
ment Act of 1982 and the Indian Tribal Energy Development and Self-Determina-
tion Act of 2005, Congress intended for Indian tribes to receive the full value of
their energy resources. Congress intended for development of these tribal trust re-
sources to provide tribes with financial resources, fund tribal government activities,
promote economic development and provide on-reservation jobs. Congress did not in-
tend that State governments would directly benefit from the development of tribal
trust resources or receive a windfall by taxing development of those resources.

Yet, that is exactly what is happening. States are collecting taxes from the devel-
opment of Indian trust resources while providing little to no on-reservation benefits.
In 1989, the Supreme Court questioned whether Congress intended for tribes to re-
ceive the full benefit of their resources. Finding the Congress did not speak clearly
on this issue, the Supreme Court allowed state dual taxation of Indian energy re-
sources. Notably, the affected Tribe was not even a party to the case. Congress
should resolve this issue by passing legislation that affirms that Indian mineral de-
velopment laws are intended to ensure that tribes receive the full benefit their re-
sources, and this includes the full benefit of the tax revenue derived from energy
production.

Currently, state dual taxation forces tribes into tax agreements with states to
share taxes from energy development on reservation lands. Without these tax agree-
ments, state taxation doubles the tax rate for development of Indian energy re-
sources and stifles development. Only by agreeing to give up half or more of their
tax revenues can tribes ensure that energy development on reservation lands is
competitive with surrounding lands.

At the same time, tribal governments must pay for the heavy burdens that energy
development puts on tribal government in all areas, including destruction of roads,
increased crime, hazardous spills, and an overall burden on government infrastruc-
ture. Because Tribes are not able to maximize available tax revenue to mitigate
these impacts, they must in many cases use royalty revenue. This is unjust. Tribes
should not have to give up tax revenue because of dual state and local taxation
when they are faced with the brunt of the burden that comes with energy develop-
ment.

The case of the MHA Nation demonstrates the impact of dual state taxation. Job
and development killing dual state taxation forced us into an unfair tax agreement
with the State of North Dakota whose coffers are so full they have a $3.6 billion
surplus and created investment accounts that exceed a billion dollars whose funds
cannot be spent until 2017. In addition:

e From 2008 to the present, the State is approaching $1 billion in tax revenues
from energy production on tribal trust land.

e During this time period, the State took the majority of the tax revenues from
energy production on the Reservation—over 51 percent of all of the tax reve-
nues.

e Over the next five years, the State will get about $1 billion more in taxes from
tribal resources.

o The State does not report how these funds benefit the Reservation.
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e We do know that in 2011 the State collected about $82 million in taxes from
energy development on the Reservation, but spent less than $2 million on state
roads on the Reservation and zero on tribal and BIA roads.

e In addition, we do not collect a dime in taxes from pipelines that cross the Res-
ervation because pipeline operators pay taxes to the counties, even though we
bear the expense of cleaning up spills and regulating activity.

To make matters worse, in the Spring of 2015, the North Dakota State legislature
unilaterally voted to reduce tax rates which also lowers the revenues the MHA Na-
tion will receive. We estimate that over the next 20 years we will lose $700 million
under the new lower tax. We are not running budget surpluses like the State. The
MHA Nation needs tax revenue to provide the infrastructure needed to support the
energy industry.

To provide the tribes with the resources we need to exercise self-determination
over our energy resources, the Committee should consider and approve legislation
affirming that Indian mineral leasing status are intended to provide tribes with the
full benefit of their energy resources. The following amendments should be added
to S. 209, the Indian Tribal Energy Development and Self-Determination Act
Amendments of 2015, as it is considered on the Senate floor:

Sec. XX. Amendments to Indian Mineral Leasing.

(a) Act of March 3, 1909.-The twelfth undesignated paragraph under the heading
“COMMISSIONER?” of title I of the Act of March 3, 1909 (25 U.S.C. 396), is amend-
ed—

(1) by striking “That all lands” and inserting the following:
“(a) Leases.-All land”; and

(2) by adding at the end the following:
“(b) Leases approved under this Act shall provide Indian tribes and Indian min-
eral owners with the maximum governmental and economic benefits associated
with mineral leasing and development, including all revenue derived therefrom,
to encourage tribal self-determination and economic development on Indian
lands.
“(c) Within one hundred and eighty days of the date of enactment of this Act,
the Secretary of the Interior shall promulgate rules and regulations to facilitate
implementation of this Act.”

(b) The first section of the Act of May 11, 1938 (25 U.S.C. 396a), is amended—

(1) by striking “That hereafter unallotted lands within” and inserting the fol-
lowing:
“(a) Leases.-Effective beginning on May 11, 1938, the unallotted land within”;
and

(2) by adding at the end the following:
“(b) Leases approved under this Act shall provide Indian tribes and Indian min-
eral owners with the maximum governmental and economic benefits associated
with mineral leasing and development, including all revenue derived therefrom,
to encourage tribal self-determination and economic development on Indian
lands.
“(c) Within one hundred and eighty days of the date of enactment of this Act,
the Secretary of the Interior shall promulgate rules and regulations to facilitate
implementation of this Act.”

(¢) The third section of Indian Mineral Development Act of 1982 (25 U.S.C. 2102),
is amended—

(1) by adding at the end the following:

“(c) Agreements approved under this Act shall provide Indian tribes and Indian
mineral owners with the maximum governmental and economic benefits associ-
ated with mineral leasing and development, including all revenue derived there-
from, to encourage tribal selfdetermination and economic development on In-
dian lands.

{d) Within one hundred and eighty days of the date of enactment of this Act,
the Secretary of the Interior shall revise and promulgate rules and regulations
to facilitate implementation of this Act.

(d) Section 2604 (h) of the Energy Policy Act of 1992 (25 U.S.C. 3503 (h)) is
amended—

(1) by adding at the end the following:
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“(c) Agreements approved under this Act shall provide Indian tribes and Indian

mineral owners with the maximum governmental and economic benefits associ-

ated with mineral leasing and development, including all revenue derived there-

fi'rom,l todencourage tribal selfdetermination and economic development on In-
ian lands.

“(d) Within one hundred and eighty days of the date of enactment of this Act,
the Secretary of the Interior shall revise and promulgate rules and regulations
to facilitate implementation of this Act.

IV. Indian Energy Regulatory Office

Almost as important as the problem of dual taxation is a continued lack of Fed-
eral staff, expertise and coordination in the processing of Indian energy permits.
The MHA Nation supports BIA’s efforts to create an Indian Energy Service Center
to coordinate and support Indian energy permitting, however, much more is needed.
In addition to the BIA’s effort, the MHA Nation asks that the Committee support
and pass legislation to create an Indian Energy Regulatory Office.

The MHA Nation’s proposal for an Indian Energy Regulatory Office was developed
in coordination with the Coalition of Large Tribes and supported by the National
Congress of American Indians. This proposal and resolutions support it are attached
to my testimony. Legislation creating an Indian Energy Regulatory Office would
provide BIA the authority it needs to ensure that its Service Center is a success.
Our proposal would:

e require all of the agencies involved in Indian energy permitting to co-locate staff
in a single office;

e provide a Director with the authority to reach across Federal agencies to get
permits approved;

e direct the office to be guided by basic Indian trust principles that have been
lost in the current unorganized Federal system for overseeing energy develop-
ment on Indian lands and prevent application of public land standards to In-
dian lands; and,

e provide resources within Interior and BIA for the efficient processing of Indian
energy permits and approvals.

Our proposal would solve most if not all of the BIA management problems identi-
fied by GAO. By centralizing BIA support for Indian energy development, BIA could
generate comprehensive data for the ownership and use of resources, develop a cen-
tralized tracking system, and provide a home within BIA for Indian energy staff and
expertise.

Congress provided similar authority for federal public lands 10 years ago in Sec-
tion 365 of the Energy Policy Act of 2005. Section 365 established a number of Per-
mit Processing Improvement Offices in regions with high oil and gas permitting ac-
tivity on federal public lands. These pilot offices were then made permanent by S.
2440 in the 113th Congress. The same support should be provided for Indian lands.
Particularly given that the benefits of energy development far exceed the benefits
on Federal lands. Energy development on Indian lands provides jobs, economic de-
velopment, revenues for tribal governments, and, if managed properly, long-term in-
vestment reservation infrastructure.

V. Conclusion

The GAO report concluded that, “The development of Indian energy resources has
the potential to provide significant benefits to Indian tribes, tribal members, and the
Nation through both tribal economic development opportunities and by contributing
to the Nation’s energy production.” However, GAO found that a number of factors,
including poor management by BIA, limits the ability of Tribes to developer their
resources. GAO recommended that, “Federal policy calls for providing enhanced self-
determination and economic development opportunities for Indian tribes by pro-
{no‘iiing tribal oversight and management of energy resource development on tribal
ands.”

In addition to GAO’s findings and 8 years of testimony from Indian tribes, the
Committee should follow the calls for action from the many Committee members
who attended the hearing and spoke passionately about the need for changes in the
management of Indian energy development. Legislative changes are needed to pro-
vide the staff, expertise and resources to for the Federal government to effectively
oversee and manage Indian energy resources. Change is also needed to ensure that
tribes receive the full benefit from developing their resources and have the tax reve-
nues needed take over portions of the permitting process and exercise self-deter-
mination in the development of our resources.



67

Thank you for the opportunity to provide this testimony.
Attachments

COALITION OF LARGE TRIBES—RESOLUTION # 1-5-21-14

Title: A New Interior Office to Promote Indian Energy, Sovereignty, Self-
Determination and American Energy Independence

WHEREAS, the Coalition of Large Tribes (COLT) was formally established in
April 2011, and is comprised of tribes with a large land base, including the Mandan,
Hidatsa and Arikara Nation (MHA Nation), the Oglala Sioux Tribe, the Crow Tribe,
the Navajo Nation, the Sisseton Wahpeton Sioux Tribe, the Blackfeet Tribe of Mon-
tana, the Rosebud Sioux Tribe, the Ute Indian Tribe, the Shoshone-Bannock Tribes,
the Colville Confederated Tribes, Spokane Tribe, and the Cheyenne River Sioux
Tribe. COLT is chaired by Chairman Tex Hall of the MHA Nation; and

WHEREAS, COLT was organized to provide a unified advocacy base for tribes
that govern large trust land bases and that strive to ensure the most beneficial use
of those lands for the tribes and individual Indian landowners; and

WHEREAS, several COLT members are currently located in the Bureau of Indian
Affairs’ (BIA) Phoenix, Rocky Mountain, Great Plains, and Albuquerque Regions
and are energy producing tribes or are among those tribes with potential for energy
production that rely or might rely in the future on conventional or renewable energy
resource development to support infrastructure, economic development, jobs, govern-
ment revenues and income; and

WHEREAS, at the COLT DC Impact Meetings held in Washington, D.C. from
March 5 to 6, 2014, with a quorum present, COLT adopted Resolution #3-3-6-14
entitled “Request that the Department of the Interior Create a New Office for En-
ergy Producing Tribes;” and

WHEREAS, the United States Congress is currently considering and the Depart-
ment of the Interior (DOI) and the Bureau of Indian Affairs (BIA) are currently de-
veloping a proposal for a new Indian energy office; and

WHEREAS, it is in the best interest of COLT to provide the Congress, DOI and
BIA with additional information and detail about the proposed office to ensure that
the office will effectively serve Indian tribes; and

WHEREAS, COLT proposes to amend Section 2602(a) of the Energy Policy Act
of 1992 (25 U.S.C. 3502(a)) to create a new Indian Energy Regulatory Office (Office)
that would be centrally located in Denver, Colorado and utilize and refocus the ex-
isting staff, resources and office space of the Office of Indian Energy and Economic
Development’s (OIEED) Division of Energy and Mineral Development; and

WHEREAS, establishing the Office in Denver, Colorado provides adequate hous-
ing and ease of recruiting new employees to a major metropolitan area, and prox-
imity to other federal agencies involved in the energy permitting process; and

WHEREAS, the Office would be established within the Secretary’s Office, similar
to the Indian Water Rights Office, to ensure that the Director of the Office has au-
thority over the various agencies involved; and

WHEREAS, the Office would serve as a new BIA Regional Office that energy pro-
ducing Indian tribes may voluntarily select to replace an Indian tribe’s existing BIA
Regional Office for review and approval of all energy related projects and would not
result in duplicative review and approval of energy projects; and

WHEREAS, the Office would not replace current BIA Regional Offices nor the
Farmington Federal Indian Minerals Office authorities and responsibilities except
for those energy producing Indian tribes that elect to utilize the Office; and

WHEREAS, the Office would provide energy resource assessments and feasibility
studies, technical assistance and training in energy development proposal review,
increase federal permitting capacity and permit streamlining, provide support for
permitting conducted by federal Agency and Field Offices, improve coordination
within Interior agencies and with other Departments, provide technical assistance
and training in the oversight and management of energy and financial resources,
and ensure that Indian lands are not managed according to Federal public land
management standards; and

WHEREAS, Indian tribes seeking greater DOI support in the areas of energy de-
velopment, oversight, management, proposal review and energy related financial
management could elect to be served by this Office or could elect to contract the
functions of this Office in a manner consistent with P.L. 93-638; and

WHEREAS, existing BIA Regional Offices would continue to provide Indian tribes
that have elected to utilize the new Office with support and oversight for all non-
energy related issues; and
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WHEREAS, to coordinate and streamline permitting, the Office would also in-
clude staff from other DOI agencies and offices involved in energy permitting on In-
dian lands, including: the Bureau of Indian Affairs, the Bureau of Land Manage-
ment, the Office of Valuation Services, the Office of Natural Resources Revenue, the
Fish and Wildlife Service, the Office of Special Trustee, the Office of the Solicitor,
mining engineering and minerals realty specialists from the Office of Surface Min-
ing, and any other DOI offices involved in energy permitting on Indian lands; and

WHEREAS, the establishment of the Office would utilize existing funding and re-
sources from the OIEED’s Division of Energy and Mineral Development and from
each of the agencies and offices listed above, and allow for supplemental funding
from industry partners in addition to new federal appropriations; and

WHEREAS, within one year or less, the Office would enter into agreements with
other Federal agencies to coordinate and streamline permitting, including: the Envi-
ronmental Protection Agency, the United States Department of Agriculture, and the
Army Corps of Engineers; and

WHEREAS, on May 21, 2014, the Senate Committee on Indian Affairs approved
with amendments S. 2132, a bill to amend the Indian Tribal Energy Development
and Self-Determination Act of 2005 and for other purposes, however, the bill, as
amended, would only study energy permitting delays for a year, meanwhile, Con-
gressional action is immediately needed to reform and restructure federal oversight
and permitting of Indian energy development.

NOW, THEREFORE, BE IT RESOLVED, COLT calls upon Congress to pass
legislation and that DOI take administrative action pursuant to a Secretarial Order
to establish and implement an Indian Energy Regulatory Office as described in this
resolution and the attached legislative proposal; and

BE IT FURTHER RESOLVED, COLT calls upon Senator Tester, the Chairman
of the Senate Committee on Indian Affairs, and other members of the Committee
and the Senate to work with COLT and amend S. 2132 before it comes to the Senate
floor to include the attached legislative proposal; and

BE IT FINALLY RESOLVED, this resolution shall be the policy of COLT until
it is withdrawn or modified by subsequent resolution.

CERTIFICATION

This resolution was enacted at a duly called meeting of the Coalition of Large
Tribes held in Washington, D.C. on May 21, 2014, at which a quorum was present,
with 4 members voting in favor, 0 members opposed, 0 members abstaining.

PROPOSED LEGISLATIVE LANGUAGE FOR INDIAN ENERGY REGULATORY OFFICE

Section 2602(a) of the Energy Policy Act of 1992 (25 U.S.C. 3502(a)) is amended—
(1) by redesignating paragraph (3) as paragraph (4);

(2) by inserting after paragraph (2) the following:

“3) INDIAN ENERGY REGULATORY OFFICE.—

“(A) ESTABLISHMENT.—To assist the Secretary in carrying out the Program,
the Secretary shall establish an ‘Indian Energy Regulatory Office’ within the
Secretary’s Office to be located in Denver, Colorado. The Office shall utilize the
existing resources of the Department’s Office of Indian Energy and Economic
Development Division of Indian Energy and Mineral Development.

“(B) DIRECTOR.—The Office shall be led by a Director who shall be com-
pensated at a rate equal to that of level IV of the Executive Schedule under
section 5315 of title 5, United States Code and who shall report directly to the
Deputy Secretary.

“(C) FUNCTIONS.—The Office shall serve as a new Bureau of Indian Affairs
(BIA) Regional Office that energy producing Indian tribes may voluntarily select
to replace an Indian tribe’s existing BIA Regional Office for the following func-
tions:

(i) notwithstanding any other law, oversee, coordinate, process and approve
all Federal leases, easements, right-of-ways, permits, policies, environmental re-
views, and any other authorities related to energy development on Indian lands.

(ii) support BIA Agency Office and tribal review and evaluation of energy pro-
posals, permits, mineral leases and rights-of-way, and Indian Mineral Develop-
ment Agreements for final approval, conducting environmental reviews, and
conducting surface monitoring;

(iii) review and prepare Applications for Permits to Drill, Communitization
Agreements and well spacing proposals for approval, provide production moni-
toring, inspection and enforcement, and oversee drainage issues;
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(iv) provide energy related technical assistance and financial management
training to BIA Agency Offices and tribal,

(v) develop best practices in the area of Indian energy development, including,
standardizing energy development processes, procedures, and forms among BIA
Regions and Agency Offices;

(vi) minimize delays and obstacles to Indian energy development and,

(vii) provide technical assistance to Indian tribes in the areas of energy re-
lated engineering, environmental analysis, management and oversight of energy
development, assessment of energy development resources, proposals and fi-
nancing, development of conventional and renewable energy resources.

“D) RELATIONSHIP TO BUREAU OF INDIAN AFFAIRS REGIONAL AND
AGENCY OFFICES.—

(i) The Office shall have the authority to review and approve all energy re-
lated matters for those tribes that elect to utilize the Office, without subsequent
or duplicative review and approval by other BIA Regional Offices or other Inte-
rior agencies. Existing BIA Regional Offices shall continue to oversee, support
and provide approvals for all other non-energy related matters for those tribes
that elect to utilize the Office.

(i) BIA Agency offices and Bureau of Land Management (BLM) State and
Field offices shall continue to provide regional and local services related to In-
dian energy development including, local realty functions, on-site evaluations
and inspections, direct services as requested by Indian tribes and individual In-
dian and any other local functions to related to energy development on Indian
lands.

(iii) The Office shall provide technical assistance and support to the BIA and

BLM in all areas related to energy development on Indian lands.
“(E) DESIGNATION OF INTERIOR STAFF.—The Secretary shall designate
and transfer to the Office existing staff and resources of the Division of Energy
and Mineral Development, the Bureau of Indian Affairs, the Bureau of Land
Management, the Office of Valuation Services, the Office of Natural Resources
Revenue, the Fish and Wildlife Service, the Office of Special Trustee, the Office
of the Solicitor, mining engineering and minerals realty specialists from the Of-
fice of Surface Mining, and any other Interior agency or office involved in en-
ergy development on Indian lands to provide for the review, processing and ap-
proval of:

(i) permits and regulatory matters under the Indian Mineral Leasing Act of
1938 (25 U.S.C. §§396a et seq.), the Indian Mineral Development Act of 1982
(25 U.S.C. §§2101 et seq.), the Indian Tribal Energy Development and Self-De-
termination Act, included as Title V of the Energy Policy Act of 2005 (25 U.S.C.
§ §3501 et seq.), the Surface Mining Control and Reclamation Act of 1977 (30
U.S.C. §§1201) and its provisions on Tribal Primacy; the Indian Right-Of-Way
Act of 1948 (25 U.S.C. §323 to 328) and its implementing regulations at 25
C.F.R. Part 169, leasing provisions of 25 U.S.C. 415, and surface leasing regula-
tions at 25 C.F.R. Part 162;

(ii) the consultations and preparation of biological opinions under section 7 of
the Endangered Species Act of 1973 (16 U.S.C. § 1536) (ESA);

(ii1) the preparation of analyses under the National Environmental Policy Act
of 1969 (42 U.S.C. § §4321 et seq.) (NEPA); and,

(iv) providing technical assistance and training in various forms of energy de-
velopment on Indian lands.
(F) MANAGEMENT OF INDIAN LANDS.—The Director shall ensure that all
environmental reviews and permitting decisions comply with the United States’
unique legal relationship with Indian tribal governments as set forth in the
Constitution of the United States, treaties, statutes, Executive Orders, and
court decisions, and are exercised in a manner that promotes tribal authority
over Indian lands consistent with the federal policy of Indian Self-Determina-
tion. The Director shall also ensure that Indian lands shall not be considered
to be Federal public lands, part of the public domain or managed according to
federal public land laws and policies.
“(G) INDIAN SELF-DETERMINATION.—Programs and services operated by
this Office shall be provided pursuant to contracts and grants awarded under
the Indian Self Determination and Education Assistance Act of 1975 (25 U.S.C.
§ 4501).
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(H) TRANSFER OF FUNDS.—To establish the Office and advance these efforts,
the Secretary shall authorize, for a period of not to exceed two years, the ex-
p?nditure or transfer of such funds as are necessary from the annual budgets
of:

(i) the Bureau of Indian Affairs;

(i1) the United States Fish and Wildlife Service;

(ii1) the Bureau Land Management;

(iv) the Office of Surface Mining;

(v) the Office of Natural Resources Revenue; and,

(vi) the Office of Mineral Valuation.
“I) BASE BUDGET.—Following the two year periods described in (G) above,
the combined total of the funds transferred pursuant to those provisions shall
serve the base budget for the Office.
“(J) APPROPRIATIONS OFFSET.—AIll fees generated from Applications for
Permits to Drill, inspection, nonproducing acreage, or any other fees related to
energy development on Indian Lands shall, commencing on the date the Office
is opened, be transferred to the budget of the Office and may be utilized to ad-
vance or fulfill any of its stated duties and purposes.
“(K) REPORT.—The Office shall keep detailed records documenting its activities
and submit an annual report to Congress detailing, among others:

(i) the number and type of federal approvals granted,;
(i1) the time it has taken to process each type of application;

(ii1) the need for additional similar offices to be located in other regions; and,
(iv) proposed changes in existing law to facilitate the development of energy re-
sources on Indian lands, improve oversight of energy development on Indian
lands.

“L) COORDINATION WITH ADDITIONAL FEDERAL AGENCIES.—Within
one year of establishing the Office, the Secretary shall enter into a memo-
randum of understanding for the purposes coordinating and streamlining en-
ergy related permits with—

(i) the Administrator of the Environmental Protection Agency;
(ii) the Assistant Secretary of the Army (Civil Works); and,
(ii1) the Secretary of Agriculture.

THE NATIONAL CONGRESS OF AMERICAN INDIANS—RESOLUTION #ANC-14-011

TITLE: Supporting and Providing Additional Detail for New Bureau of In-
dian Affairs Regional Office to Serve Energy Producing Tribes

WHEREAS, we, the members of the National Congress of American Indians of
the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent sov-
ereign rights of our Indian nations, rights secured under Indian treaties and agree-
ments with the United States, and all other rights and benefits to which we are en-
titled under the laws and Constitution of the United States, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural val-
ues, and otherwise promote the health, safety and welfare of the Indian people, do
hereby establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was established
in 1944 and is the oldest and largest national organization of American Indian and
Alaska Native tribal governments; and

WHEREAS, several Tribes located in the Phoenix Region, the Rocky Mountain
Region, the Great Plains Region and the Southwest Region, as well as the Alaska
Native communities, and are energy producing tribes or among those tribes with po-
tential for energy production that rely or might rely in the future on mineral rev-
enue income for infrastructure, economic development, jobs and income from the de-
velopment of their mineral resources; and

WHEREAS, at the 2013 Annual Session of NCAI held at Cox Business Center
from October 13 to 18, 2013 in Tulsa, Oklahoma with a quorum present, the Gen-
eral Assembly adopted Resolution #TUL-13-012 entitled “Requesting the Bureau of
Indian Affairs Create a New Regional Office for Energy Producing Tribes;” and

WHEREAS, the United States Congress is currently considering and the Depart-
ment of the Interior (DOI) and the Bureau of Indian Affairs (BIA) are currently de-
veloping a proposal for a new Indian energy office; and
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WHEREAS, it is in the best interest of NCAI to provide the Congress, DOI and
BIA with additional information and detail about the proposed office to ensure that
the office will effectively serve Indian tribes; and

WHEREAS, NCAI proposes to amend Section 2602(a) of the Energy Policy Act
of 1992 (25 U.S.C. 3502(a)) to create a new Indian Energy Regulatory Office (Office)
that would be centrally located in Denver, Colorado and utilize and refocus the ex-
isting resources and office space of the Office of Indian Energy and Economic Devel-
opment’s (OIEED) Division of Indian Energy and Mineral Development; and

WHEREAS, establishing the Office in Denver, Colorado provides adequate hous-
ing and ease of recruiting new employees to a major metropolitan area, and prox-
imity to other federal agencies involved in the energy permitting process; and

WHEREAS, the Office would be established within the Secretary’s Office, similar
to the Indian Water Rights Office, to ensure that the Director of the Office has au-
thority over the various agencies involved; and

WHEREAS, the Office would replace current BIA Regional Office authorities and
responsibilities for energy producing Indian tribes, and would not result in duplica-
tive review and approval of energy projects; and

WHEREAS, the Office would provide energy resource assessments and feasibility
studies, technical assistance and training in energy development proposal review,
increase BIA permitting capacity and permit streamlining, support for permitting
expertise within BIA Agency Offices, improved coordination with other agencies,
technical assistance and training in the oversight and management of energy and
financial resources, and ensure that Indian lands are not managed according to Fed-
eral public land management standards; and

WHEREAS, Indian tribes seeking greater BIA support in the areas of energy de-
velopment, oversight, management, proposal review and financial assistance could
elect to be served by this Office; and

WHEREAS, existing BIA Regional Offices would continue to provide Indian tribes
uti(llizing the new Office with support and oversight for all non-energy related issues;
an

WHEREAS, to coordinate and streamline permitting, the Office would also in-
clude staff from other DOI agencies and offices involved in energy permitting on In-
dian lands, including: the Bureau of Land Management, the Office of Mineral Eval-
uation, the Office of Natural Resources Revenue, the Fish and Wildlife Service, the
Office of Special Trustee, the Office of the Solicitor; and

WHEREAS, the establishment of the Office would not increase the deficit because
it would utilize existing Federal resources in Denver, Colorado and existing funding
from each of the agencies and offices listed above; and

WHEREAS, the Office would enter into agreements with other Federal agencies
to coordinate and streamline permitting, including: the Environmental Protection
Agency, the United States Department of Agriculture, and the Army Corps of Engi-
neers.

NOW THEREFORE BE IT RESOLVED, that NCAI requests that Congress
pass legislation requiring the Secretary of the Interior to establish and implement
an Indian Energy Regulatory Office as described in this resolution and as reflected
in the attached legislative proposal; and

BE IT FURTHER RESOLVED, that this resolution shall be the policy of NCAI
until it is withdrawn or modified by subsequent resolution.

CERTIFICATION

The foregoing resolution was adopted by the General Assembly at the 2014 Mid-
Year Session of the National Congress of American Indians, held at the Dena’ina
Civic & Convention Center, June 8-11, 2014 in Anchorage, Alaska, with a quorum
present.

PREPARED STATEMENT OF SHAUN CHAPOOSE, CHAIRMAN, UTE INDIAN TRIBE OF THE
UINTAH AND OURAY RESERVATION BUSINESS COMMITTEE

Introduction

Chairman Barrasso, Vice-Chairman Tester and Members of the Committee, thank
you for the opportunity to testify on the Government Accountability Office’s (GAO)
report entitled “Indian Energy Development: Poor Management Has Hindered En-
ergy Development on Indian Lands.” My name is Shaun Chapoose. I am the Chair-
man of the Business Committee for the Ute Indian Tribe of the Uintah and Ouray
Reservation. The Ute Indian Tribe consists of three Ute Bands: the Uintah, the
ghi}tieriver and the Uncompahgre Bands. Our Reservation is located in northeastern

tah.
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The Tribe appreciates the Chairman’s request for GAO’s investigation into issues
that hinder Indian energy development. GAO’s report provides an important per-
spective on an issue that the Committee has been studying since 2008. The GAO
report cites a number of issues that the Committee and Congress could solve
through legislation and increased budgets that reflect the value of Indian energy re-
sources. The Tribe agrees with and supports the comments of many of the Senators
who attended the hearing that Congress and the Bureau of Indian Affairs (BIA)
should take action on these issues immediately.

In fact, proposals that would address some of the issues cited in GAQO’s report are
already before Congress. Senator Barrasso’s bill, S. 209, the Indian Tribal Energy
Development and Self-Determination Act Amendments of 2015, would streamline
the process for a tribe to obtain a Tribal Energy Resource Agreement (TERA) to
achieve greater tribal control over energy resources, would provide needed financing
opportunities for Indian energy projects, and would create opportunities for tribal
hydroelectric, biomass and weatherization projects. In addition, the President’s FY
2016 Budget includes a request for $4.5 million dollars to establish an Indian En-
ergy Service Center in Denver, Colorado that would streamline and support permit-
ting work in local BIA offices. The Tribe supports these proposals and asks Congress
to take action to pass these proposals.

In addition to the proposals currently before Congress, much more is needed to
address the fundamental problems revealed in the GAO report. The GAO report
found that the following factors have hindered Indian energy development:

e shortcomings in BIA management of Indian energy development including a
lack of comprehensive data, a lack of staff and a lack of energy expertise;

e an overly complex regulatory framework;

e fractionated ownership interests;

e a lack of capital and tax credits;

e dual taxation of Indian energy resources by state governments;

e lack of tribal capacity to oversee energy development; and,

e limited tribal or reservation infrastructure.

GOV'T ACCOUNTABILITY OFFICE, INDIAN ENERGY DEVELOPMENT—
POOR MANAGEMENT BY BIA HAS HINDERED ENERGY DEVELOPMENT ON
INDIAN LANDS 18 (June 2015). The Tribe asks that the Committee follow up on
GAO’s report and this oversight hearing by considering and reporting to the Senate
floor additional legislation to address all of these issues.

The Ute Indian Tribe itself has provided the Committee and members of Congress
more than 32 legislative proposals, many with no cost to the government, that
would address the full range of issues raised in GAQ’s report. The GAO report high-
lights what we have long known, “Indian energy resources are underdeveloped rel-
ative to surrounding non-Indian resources.” It is also important to note, that the re-
port does not just focus on BIA. GAO also cited to the Bureau of Land Management
(BLM), the Fish and Wildlife Service (FWS), the Environmental Protection Agency
(EPA), the National Environmental Policy Act (NEPA), and the Endangered Species
Act (ESA) as a part of the “complex regulatory framework” that limits Indian energy
development. Id. at 15-18.

It has been almost 8 years since former Senator Dorgan called for reform of the
bureaucratic permit approval process for Indian energy. He reported that a single
oil and gas well must navigate a 49-step process involving at least 4 understaffed
federal agencies. Since Senator Dorgan highlighted these issues there have been nu-
merous Congressional hearings, testimony and roundtables. There is an extensive
Congressional record and, as seen at this oversight hearing, there is also much
agreement about the need for change.

Ute Indian Tribe’s Experience with Energy Development

The Ute Tribe is a major oil and gas producer and knows these issues all too well.
Production of oil and gas began on our Reservation in the 1940s and has been ongo-
ing for the past 70 years with significant periods of expansion. The Tribe leases
about 400,000 acres for oil and gas development. We have about 7,000 wells that
produce 45,000 barrels of oil a day. We also produce about 900 million cubic feet
of gas per day. And, we have plans for expansion. The Tribe is in process of opening
up an additional 150,000 acres to mineral leases on our Reservation with an $80
million investment dedicated to exploration.

The Tribe relies on its oil and gas development as the primary source of funding
for our tribal government and the services we provide. We use these revenues to
govern and provide services on the second largest reservation in the United States.
Our Reservation covers more than 4.5 million acres and we have about 3,000 mem-
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bers living on the Reservation. The Tribe is also a major employer and engine for
economic growth in northeastern Utah.

Tribal businesses include a bowling alley, supermarket, gas stations, feedlot, an
information technology company, manufacturing plant, and Ute Oil Field Water
Services, LLC. Our governmental programs and tribal enterprises employ 450 peo-
ple, 75 percent of whom are tribal members. Each year the Tribe generates tens of
millions of dollars in economic activity in northeastern Utah.

The Tribe takes an active role in the development of its resources, however, de-
spite our progress, the Tribe’s ability to fully benefit from its resources is limited
by the federal agencies overseeing oil and gas development on the Reservation. For
example, we need 10 times as many permits to be approved. Currently, about 48
Applications for Permits to Drill (APD) are approved each year for oil and gas oper-
ations on the Reservation. We estimate that 450 APDs will be needed each year as
we expand operations.

As the oil and gas companies who operate on the Tribe’s Reservation often tell
the Tribe, the federal oil and gas permitting process is the single biggest risk factor
to operations on the Reservation. In order for the Tribe to continue to grow and ex-
pand our economy all of the issues raised by the GAO report need to be addressed.
We request that the Committee take action beyond the issues addressed in S. 209.
We need legislation that will address all of the agencies involved in the energy per-
mitting process on Indian lands and will open up energy programs at the Depart-
ment of the Energy to Indian tribes.

Addressing BIA’s Management of Indian Energy Development

The most promising solution to many of the issues raised by GAO would be to
establish and fund an Indian Energy Regulatory Office that would overcome man-
agement issues, develop comprehensive data, and provide a home within the Admin-
istration for Indian energy staff and expertise. This Office would address the cur-
rent lack of focus by providing a single office responsible for Indian energy permit-
ting. The Tribe asks that the Committee approve legislation to create an Indian En-
ergy Regulatory Office that would co-locate staff from all the agencies involved in
one office to coordinate and streamline Indian energy permitting, and to provide the
staff, expertise and resources needed for energy permitting. This Office could follow
the FERC permitting model cited by GAO at the hearing.

The Ute Indian Tribe, the Coalition of Large Tribes (COLT), and the National
Congress of American Indians (NCAI) all support establishing this new Indian En-
ergy Regulatory Office within the Department of the Interior. The Office would be
located in Denver, Colorado and utilize many existing resources to provide staff and
expertise that would support energy permitting at the local level. The Office would
provide the focus, expertise and resources needed so that Indian tribes can effec-
tively participate in this important part of the economy and contribute to the Na-
tion’s domestic energy supply.

The Ute Indian Tribe and other tribes are also working with the BIA on its pro-
posed Indian Energy Service Center. The Service Center is similar to our proposal,
however, the Service Center proposal does not provide a Director who has all the
authority necessary to issue permits and approve energy development on Indian
lands—everything from permitting oil and gas wells, to environmental review of re-
newable energy and transmission projects. Instead, the Service Center relies on
Memorandums of Agreement between the agencies. While we support the BIA’s ef-
forts, legislation is needed to provide the Director of this Office the authority to
reach across agencies to get things done.

We also need legislation to ensure that either the Service Center or the Office we
propose fulfills basic Indian trust principles that have been lost in the current unor-
ganized Federal system for overseeing energy development on Indian lands. In par-
ticular, our legislative proposal directs that Indian lands are not public lands. Both
Congress and Interior have been clear on this point in the past, however, over time,
Federal agencies have attempted to apply public land management standards to In-
dian lands.

Current examples of treating Indian lands like public lands include the applica-
tion of the National Environmental Policy Act (NEPA) to Indian lands, BLM’s at-
tempt to regulate hydraulic fracturing on Indian lands, and FWS’s implementation
of the ESA on tribal lands without considering tribal interests and the Federal gov-
ernment’s trust responsibility. Legislation is needed to affirm the trust status of In-
dian lands, ensure Indian lands are managed according to Federal trust manage-
ment standards as opposed to public land management standards, and finally pro-
vide the resources needed at Interior and BIA for the efficient processing of Indian
energy permits and approvals.
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The Office we are proposing is long overdue. Congress provided similar authority
for federal public lands 10 years ago in Section 365 of the Energy Policy Act of 2005.
Section 365 established a number of Permit Processing Improvement Offices in re-
gions with high oil and gas permitting activity on federal public lands. These pilot
offices were then made permanent by S. 2440 in the 113th Congress.

The same support should be provided for Indian lands. Particularly given that the
benefits of energy development far exceed the benefits on Federal lands. Energy de-
velopment on Indian lands provides jobs, economic development, revenues for tribal
governments, and, if managed properly, long-term investment reservation infra-
structure. Attached to my testimony are NCAI and COLT resolutions in support of
this Office as well as proposed legislative text.(See attachments printed Mark Fox’s
prepared statement)

Addressing Other Factors Hindering Indian Energy Development

A number of other legislative reforms are needed to address the full range of
issues raised in the GAO Report. Many of these are already before the Committee.
In prior Congresses and in response to requests by former Senator Akaka, Senator
Barrasso and, on the House side, Congressman Young, the Tribe developed 32 legis-
lative proposals to improve Indian energy permitting, coordination and financing.
These proposals were highlighted in hearings before the Senate Committee on In-
dian Affairs and the House Subcommittee on Indian, Insular and Alaska Native Af-
fairs. To follow up on the GAO report and to finally make a difference in Indian
energy development, the Tribe asks that the Committee consider and pass a variety
of other legislative reforms.

Below we highlight legislative reforms that would address gaps in the current sys-
tem, clarify the authority of tribal governments to oversee energy activities on tribal
lands and increase the resources available to tribes to address all aspects of energy
development on tribal lands. The Tribe has already submitted legislative text to the
Committee for these reforms. These reforms include:

e ensuring that Communitization Agreements do not delay royalty payments;
e including tribes in well spacing decisions on Indian lands;

e ensuring that EPA’s new regulation of minor sources in Indian Country will not
impede energy development,;

o setting aside a portion of existing energy efficiency funding for Indian tribes;

e setting aside a portion of existing weatherization funding for Indian tribes;

e streamlining environmental reviews on Indian lands by providing tribes with
“treatment as a sovereign” status under the National Environmental Policy Act
(NEPA);

o clarifying that Indian lands are not public lands and therefore are not subject
to NEPA;

e preventing BLM’s hydraulic fracturing regulations, designed for public lands,
from applying to Indian lands; and,

e supporting the capture and beneficial use of Indian energy in remote locations
through distributed generation and community transmission on Indian lands.

Through these legislative reforms, the Committee could address more of the issues
raised in the GAO report and further unlock the potential of Indian energy develop-
ment.

Delayed Royalties Due to Communitization Agreements. The Secretary of
the Interior has delegated the approval of oil and gas Communization Agreements
to BLM. Instead of creating new unneeded regulatory responsibilities, like its hy-
draulic fracturing rule, BLM should fulfill its current obligations to timely review
and approve Communitization Agreements. The Committee should require
Communitization Agreements to be submitted at the time an Application for Permit
to Drill is filed. This is possible when the oil and gas resource is well known. When
this is not feasible, BLM should require that royalty payments from producing wells
be paid within 30 days from the first month of production into an interest earning
escrow account.

Under current law, royalties are due within 30 days of the first month of produc-
tion. However, without any authority, BLM has allowed royalty payments to be de-
layed for months and years pending the approval of Communitization Agreements.
This violation of the law cannot be allowed to continue. The Tribe asks that the
Committee consider and approve legislation to address BLM’s delays in payments
of oil and gas royalties due to approval of Communitization Agreements.

Inclusion of Tribes in Well Spacing Decisions. Instead of treating Indian
lands like public lands, BLM should commit staff resources to actually regulating
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well spacing on Indian lands and involving Indian tribes in oil and gas well spacing
decisions. Currently, BLM defers the ability to determine well spacing on Indian
lands to state well spacing forums and practices. Although BLM ultimately approves
the oil and gas well spacing that was originally proposed in state forums, BLM
should defer to and directly consult with Indian tribes in spacing determinations on
Indian lands. BLM’s current practice ignores its Federal authority, its trust respon-
sibility to Indian tribes, and takes away any benefits that a tribe could have re-
ceived by determining its own well spacing on its reservation lands.

The Tribe asks that the Committee consider and approve legislation that would
direct BLM to enter into oil and gas well spacing agreements with Indian tribes.
These agreements would provide tribes every opportunity to participate in and ulti-
mately determine spacing units on its reservation. The opportunity to participate in
well spacing decisions and ultimately determine well spacing on Indian lands would
involve tribes in an important aspect of regulating oil and gas development.

Minor Source Regulation in Indian Country. Require EPA to delay imple-
mentation of its new synthetic minor source rule for two years to ensure appropriate
staffing is in place to administer any new permitting requirements.

Energy Efficiency Reforms. Despite a longstanding state energy efficiency pro-
gram, there is no ongoing program to support tribal energy efficiency efforts. Tribal
governments have the same energy efficiency needs as state governments. The Tribe
asks the Committee to direct the Department of Energy to allocate not less than
5 percent of existing state energy efficiency funding to establish a grant program
for Indian tribes interested in conducting energy efficiency activities.

A tribal energy efficiency program could be modeled after the successful Energy
Efficiency Block Grant (EEBG) program. Despite its success, the EEBG program
was only funded one time—under the American Reinvestment and Recovery Act of
2009. To ensure an ongoing source of funding for tribal energy efficiency efforts,
tribes should be provided a portion of the funding for state energy efficiency efforts.
This program could lower tribal governmental energy costs and ultimately lower the
Federal funding used by tribes to administer Federal programs at the local level.

Weatherization Reforms. The Tribe asks that the Department of Energy’s
weatherization program be reformed consistent with the Federal Government’s trust
responsibility and to recognize the weatherization needs of Indian tribes. Under cur-
rent law, the Department of Energy requires Indian tribes to obtain Federal funding
through state governmental and non-profit entities administering weatherization
programs. Tribes can only receive direct funding from the Department of Energy if
a tribe can prove that it is not receiving funding that is equal to what the state
is providing its non-Indian population. Currently, out of 566 federally recognized
tribes, only two tribes and one tribal organization receive direct weatherization
funding from Department of Energy. As a result, tribes are effectively excluded from
the Federal Government’s weatherization program.

Weatherization funding does not benefit tribal homes for a number of other rea-
sons. In particular, Indian tribes lack energy auditors to assess the weatherization
needs of Indian homes. The Department of Energy’s weatherization program must
be reformed to provide direct funding to tribal governments, provide training for en-
ergy auditors in Indian Country and to reflect the unique weatherization needs of
tribal homes. These reforms are needed to get weatherization funding to those who
need it most. While the Tribe appreciates the weatherization changes included in
Senator Barrasso’s bill, S. 209, much more is needed.

Environmental Review of Energy Project on Indian Lands. As the GAO re-
port concludes, the environmental review of energy projects on Indian land is more
extensive than on comparable private lands. This extensive review acts as a dis-
incentive to development on Indian lands particularly given the understaffed Fed-
eral agencies overseeing Indian energy development. Similar to the Clean Water
Act, Clean Air Act and others, the Committee could amend the National Environ-
mental Policy Act (NEPA) to include treatment as a sovereign (TAS) provisions. The
new provision would allow a tribe to submit an application to the Council on Envi-
ronmental Quality and once approved, federal authority for completing environ-
mental reviews would be delegated to tribal governments.

Clarify that Indian Lands are not Public Lands Subject to NEPA. The 10th
Circuit Court of Appeals, in Davis v. Morton, 469 F.2d 593 (1972), equated Indian
trust land to public lands and thus treats leases on Indian trust land as a major
federal action subject to NEPA. The Court stated that exempting Indian lands from
NEPA “would preclude all federal lands from NEPA jurisdiction, something clearly
not intended by Congress in passing the Act.” Davis supports a sweeping interpreta-
tion of NEPA’s application in Indian country and questions the fundamental dif-
ferences between Indian lands and public lands. The Tribe asks that he Committee
clarify that Indian lands are not “public lands” held in trust for the people of the



76

United States. Indian lands are held in trust or restricted status for the use and
benefit of the Indian tribes and its members. All other “federal lands” would still
be subject to NEPA.

BLM Hydraulic Fracturing Regulations. BLM’s hydraulic fracturing regula-
tions are based on public policy standards set out in the Federal Land Policy and
Management Act standards. Not trust standards used to manage Indian lands. The
Committee should approve legislation prevents BLM from regulating hydraulic frac-
turing on Indian Lands. For example, the Committee could including language that
“prohibits any Department of the Interior rule regarding hydraulic fracturing, used
in oil and gas development or production, from having any effect on land held in
trust or restricted status for Indians, except with the express consent of its Indian
beneficiaries.”

Distributed Generation and Community Transmission. The Tribe also asks
that the Committee support new and emerging ways for tribes to beneficially use
our energy resources and provide energy security for our communities. We need a
new approach to capture and not waste valuable resources that are too far from ex-
isting transmission networks. The Tribe asks that the Committee direct the Depart-
ment of Energy to conduct no fewer than 10 distributed energy demonstration
projects to increase the energy resources available to Indian and Alaska Native
homes, communities, and government buildings. Priority should be given to projects
that utilize local resources, and reduce or stabilize energy costs.

Conclusion

The GAO report highlights the need for accountability and reform in Indian en-
ergy permitting. The GAO report concluded that, “The development of Indian energy
resources has the potential to provide significant benefits to Indian tribes, tribal
members, and the Nation through both tribal economic development opportunities
and by contributing to the Nation’s energy production.” Id. at 35. However, GAO
found that a number of factors, including poor management by BIA, limits the abil-
ity of Tribes to developer their resources. Id. GAO recommended that, “Federal pol-
icy calls for providing enhanced self-determination and economic development oppor-
tunities for Indian tribes by promoting tribal oversight and management of energy
resource development on tribal lands.” Id. at 36.

The Tribe asks that the Committee take action to improve the agencies and laws
that we must work with to develop our energy resources. There was agreement at
the hearing that action is needed now. Thank you for the opportunity to provide this
testimony.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. STEVE DAINES TO
LAWRENCE S. ROBERTS

Mr. Roberts, as I expressed at the hearing, the tribal trust relationship must be
upheld appropriately and meaningful consultation with tribes must take place be-
tween the Bureau of Indian Affairs and tribes regarding energy projects and also
as federal agencies issue regulations that affect them. The Hydraulic Fracturing
rule, which we discussed, is a perfect example. You responded describing the Indian
Energy Service Center as an aid to the current inadequacy in tribal consultation.

Question. Among the vast hurdles to energy development in Indian Country, I
have heard from some tribes that BIA personnel is a particular stumbling block to
getting approval for energy projects. Whether it’s an expertise or a bandwidth issue,
staffing challenges are a consistent theme. Regardless, most tribes seem to prefer
to have BIA personnel focused on energy development on the ground in regional and
field offices. Especially because this Center would require appropriations from Con-
gress and would be located in Denver, CO, far away from Montana Indian Country,
can you explain what specific results would be achieved in Montana Indian Coun-
try? Have you established goals for the energy project review process, such as im-
proving timelines for review, measuring cost and staff hours saved, and determining
how tribal consultation would be improved amongst other federal agencies?

Answer. The mission of the Indian Energy Service Center (IESC) is to provide a
wide suite of support services to the Bureau of Indian Affairs (BIA) Agencies and
Regional Offices; Bureau of Land Management (BLM) Field Offices and State Of-
fices; Office of the Special Trustee for American Indians (OST) Fiduciary Trust Offi-
cers and Regional Trust Administrators; and the Office of Natural Resources Rev-
enue (ONRR) for purposes of expediting the leasing, permitting, developing, and re-
porting for oil and gas development on Indian trust lands. Fundamental to this ef-
fort is responsiveness to trust mineral estate owners (tribal and allotted) and coordi-
nation between Federal agencies. In support of this mission the IESC would:
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e Serve as a processing center for expediting nationwide trust functions where
this service is more efficiently provided by an offsite work team in support of
agencies and field, regional and state offices.

e Provide direct support, technical advice and contractual services to:

—Help formulate and develop consistent policy, rules, regulations, and business
processes;

—Identify and assist with implementation of best practices for deployment
throughout the appropriate bureau or office;

—Develop statements (scope of work) and funding for contracts to provide direct
services in support of energy development.

—Address impediments restricting the timely development of energy resources.

e Consult, coordinate, and collaborate to promote resource sharing between Inte-
rior Bureaus, tribes and Indian land owners in the resolution of issues that im-
pede energy development.

e Serve as a center point for collaboration with other Federal bureaus for expe-
diting energy development.

e Support tribal consultation on energy development for BIA, BLM, ONRR, and
OST.

e Provide a program assessment and evaluation of existing program operations.
e Conduct training of Interior employees that have a role in energy programs.

As capacity is built, the IESC will perform work for which it has developed exper-
tise in support of the Department’s energy and mineral development responsibil-
ities. The IESC work will be prioritized with input from the affected bureau or agen-
cies and adjusted as IESC builds capacity.

The IESC has requested each of the BIA Regional Offices to identify their needs
to help expedite energy development and leasing activities. The BIA Rocky Moun-
tain regional office specifically requested training, records management, data entry
and examination, field work for abandoned well reclamation, and responding to In-
dian mineral owner inquiries. IESC support in these areas will allow for the BIA
Region and agencies to focus on the day to day energy development activity on res-
ervations. In addition, there were perceived benefits to co-locating the IESC with
the existing Office of Indian Energy and Economic Development’s Division of Energy
and Minerals Development, which has been taking the lead for Indian Affairs in the
past several years to fill the gap for Indian energy.

O
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