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S. 2442, S. 2465, S. 2479, S. 2480, AND S. 2503

WEDNESDAY, JULY 9, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Jon Tester,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

The CHAIRMAN. The Senate Indian Affairs Committee will come
to order.

This afternoon the Committee is going to be holding a legislative
hearing on five bills affecting land and water resources in Indian
Country. We are going to first discuss S. 2442, the Northern Chey-
enne Lands Act. The bill would primarily exchange mineral rights
between the Tribe and a private company. In the early 1900s, the
United States was supposed to provide the Northern Cheyenne
Tribe the full subsurface estate within the boundaries of its res-
ervation. However, the United States failed to include approxi-
mately 5,000 acres of subsurface rights which are now owned by
Great Northern Properties. This bill would address that past mis-
take. The company is willing to transfer its mineral interests with-
in the reservation to the tribe. In return, the Secretary of Interior
will give the company mineral interests off-reservation that are
currently managed by the Bureau of Land Management.

This transfer would give the tribe full ownership of the sub-
surface estate within its reservation boundaries. The tribe would
release all claims it has against the United States for failure to
provide these interests to the tribe more than a century ago.

S. 2442 was introduced by Senator Walsh and myself. Senator
Walsh has joined us here today to talk about the bill as well as
Northern Cheyenne Tribal President Llevando Fisher. We will hear
from Llevando a little bit later.

We are also going to hear testimony about S. 2479 and S. 2480,
which are two bills affecting tribes in Nevada. S. 2479 and S. 2480
would convey lands to eight tribes in Nevada for housing, economic
development, conservation and cultural purposes.

We are also going to discuss S. 2503, the Bill Williams River
Water Rights Settlement Act of 2014. This bill is a result of the
Hualapai Tribe and its neighbors working together in a positive
manner to work out their issues. I have seen a good number of
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water settlements in Montana and I know how much easier it is
that these settlements can be accomplished if everyone is working
together to find solutions to reach common goals. Senator Flake
will be joining us shortly, I hope, to talk about this bill and the
benefits it will provide to all the parties involved.

And finally, we will discuss S. 2465, the Albuquerque Indian
School Land Transfer Act. The Albuquerque Indian School provided
education to Indian students for nearly a century. After closing
down in the 1960s, sections of the property have been transferred
to 19 Pueblos which own the land jointly. Together, the Pueblos
have used this property for economic development activities includ-
ing a hotel and an Indian Pueblo cultural center. The cultural cen-
ter has become a tourist attraction in Albuquerque and provides
education and cultural activities related to the Pueblos. S. 2465
would transfer a few more acres of land jointly to the Pueblos.

I want to thank everybody for being here, everybody who is going
to be testifying today. And with that, I would ask Senator Barrasso
if he has an opening statement.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman, for
holding today’s hearing. I want to welcome my friends to the Com-
mittee, Senator Walsh, and I understand Senator Flake will be
joining us shortly.

For Indian tribes, natural resources provide significant economic,
cultural and social benefits to the communities. As I have stated
in prior hearings, on some reservations, oil and gas or coal reserves
represent by far the number one best opportunity for prosperity. So
we should be asking, what can Congress and the Administration do
to help tribes and their members make use of these resources, if
in fact that is what they want to do. For that reason, I have intro-
duced S. 2132, the Indian Tribal Energy Development and Self-De-
termination Act Amendments of 2014. That is a bill, Mr. Chair-
man, that we can get signed into law this year and kick start tribal
energy development.

Reducing excessive and unnecessary regulations, reforming out-
dated approval processes and working with, not against, tribes that
want to develop their resources I believe is a good starting point.
We must also be sensitive to the barriers that the energy-producing
tribes face getting the resources to viable markets, both domestic
and foreign. Access to pipelines, to rails, to refiners and shipping
ports is critical. Congress can and will need to play a role to ensure
that tribes not only have the ability to make their resources and
develop their resources but also have access to the markets.

So I welcome the witnesses and look forward to the testimony.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Barrasso.

We are going to now hear testimony from Senator Walsh and
hopefully before you get done, Senator Walsh, Senator Flake will
be here to explain the Bill Williams Water Rights Act.

But for now, Senator Walsh, my colleague from Montana, who is
the chief sponsor of S. 2442, the Northern Cheyenne Lands Act, the
floor is yours to talk about this bill. Senator Walsh.
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STATEMENT OF HON. JOHN E. WALSH,
U.S. SENATOR FROM MONTANA

Senator WALSH. Thank you, Mr. Chairman, Chairman Tester,
Vice Chairman Barrasso, for the honor of testifying before this il-
lustrious Committee.

I am here today to provide testimony in support of S. 2442, the
Northern Cheyenne Lands Act. This is an important bill for the
Northern Cheyenne, a tribe in southeast Montana. I appreciate
Chairman Tester’s co-sponsorship of this legislation.

I also want to thank Northern Cheyenne President Fisher for his
leadership on this issue and look forward to his testimony.

In my second week as a United States Senator, I traveled to the
Northern Cheyenne Reservation and heard directly from tribal
leadership about the importance of fixing a century-old wrong that
has significantly reduced the tribe’s ability to pursue economic de-
velopment opportunities on their reservation. I also heard about a
variety of land consolidation challenges and trust responsibilities
on the reservation that could be improved.

In 1900, when the original boundaries of the Northern Cheyenne
Reservation were expanded, the Federal Government failed to ac-
quire the underlying mineral rights for the tribe. Approximately
5,000 acres of coal and other mineral rights were lost to the tribe.
Currently, Great Northern Properties holds these mineral rights
underlying the tribe’s land. This bill provides a long-overdue solu-
tion. The Northern Cheyenne Lands Act conveys to the tribe 117
million tons of coal under about 5,000 acres held by Great North-
ern Properties. Once the conveyance is completed, these mineral
rights will be held in trust on behalf of the tribe. In exchange,
Great Northern Properties will receive 112 million tons of feder-
ally-owned coal on the Bull Mountains and the East Fork area.

Our bill keeps surface owners in the Bull Mountains whole under
current law. This bill also clears the way for a revenue sharing
agreement where the tribe will receive royalty payments from
Great Northern Properties on any revenues the company earns
through the development of Federal coal tracts conveyed in this
legislation.

Senate Bill 2442 also directs the Secretary of the Interior to take
into trust 1,567 acres of land for the tribe. These lands hold signifi-
cant cultural value for the Northern Cheyenne. This is a simple fix
that will allow the tribe to consolidate more of its land for its mem-
bers, promote tribal self-governance and protect culturally-impor-
tant sites.

This bill also transfers important trust funds to the tribe and
aims to reduce fractionation on the reservation, including through
the Interior Department’s land buyback program.

In conclusion, I strongly urge the Committee to support the
Northern Cheyenne Lands Act in order to consolidate land owner-
ship, correct a century-old wrong, create jobs and revenue and pro-
mote tribal self-governance. Thank you again, Mr. Chairman, for
this opportunity. I appreciate your support.

[The prepared statement of Senator Walsh follows:]
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PREPARED STATEMENT OF HON. JOHN E. WALSH, U.S. SENATOR FROM MONTANA

Thank you Chairman Tester and Vice Chairman Barrasso for the honor of testi-
fying in front of this illustrious committee. I am here today to provide testimony
in support of Senate Bill 2442, the Northern Cheyenne Lands Act. This is an impor-
tant bill for the Northern Cheyenne Tribe in southeast Montana and I appreciate
Chairman Tester’s co-sponsorship of this legislation.

I also want to thank Northern Cheyenne President Fisher for his leadership on
this issue and look forward to his testimony.

In my second week as a United States Senator, I travelled to the Northern Chey-
enne Reservation and heard directly from tribal leadership about the importance of
fixing a century old wrong that has significantly reduced the tribe’s ability to pursue
economic development opportunities on their reservation. I also heard about a vari-
ety of land consolidation challenges and trust responsibilities on the reservation
that could be improved.

In 1900, when the original boundaries of the Northern Cheyenne Reservation
were expanded, the federal government failed to acquire the underlying mineral
rights for the tribe. Approximately 5,000 acres of coal and other mineral rights were
lost to the tribe. Currently, Great Northern Properties holds these mineral rights
underlying the tribe’s land.

This bill provides a long overdue solution. The Northern Cheyenne Lands Act con-
veys to the Tribe 117 million tons of coal under about 5,000 acres held by Great
Northern Properties. Once the conveyance is completed, these mineral rights will be
held in trust on behalf of the Tribe. In exchange, Great Northern Properties will
receive 112 million tons of federally-owned coal in the Bull Mountains and the East
Fork area. Our bill keeps surface owners in the Bull Mountains whole under current
law.

This bill also clears the way for a revenue sharing agreement, where the Tribe
will receive royalty payments from Great Northern Properties on any revenues the
company earns through the development of federal coal tracts conveyed in this legis-
lation.

Senate Bill 2442 also directs the Secretary of the Interior to take into trust 1,567
acres of land for the tribe. These lands hold significant cultural value for the North-
ern Cheyenne. This is a simple fix that will allow the tribe to consolidate more land
for its members, promote tribal self-governance, and protect culturally important
sites.

The bill also transfers an important trust fund to the Tribe and aims to reduce
fractionation on the reservation, including through the Interior Department’s Land
Buy-Back Program.

In conclusion, I strongly urge the Committee to support the Northern Cheyenne
Lands Act in order to consolidate land ownership, correct a century-old wrong, cre-
ate jobs and revenue, and promote tribal self-governance.

Thank you again for this opportunity to testify.

The CHAIRMAN. Senator Walsh, thank you for your testimony.
We appreciate your leadership on this bill. Thank you for taking
time out of what I know is a very busy schedule to come introduce
this bill to the Indian Affairs Committee.

As they would say in elementary school, you are dismissed and
we will bring up the next panel. Thank you very much, Senator
Walsh.

Our next panel is going to be Mike Black, and what we are going
to do, Mike, we have five bills up here today. We are going to give
you ten minutes, if you need all ten, use all ten. If you need a little
more, we will give you a little bit of flexibility. Typically we hold
people to five minutes for their full testimony but I don’t think you
can get through these bills in that amount of time. Because we
want to hear the Department’s opinion.

What we are going to do is, we will let you get started here in
a moment. If Senator Flake shows up, we will find out how busy
he is, we might kick it over to him and then back to you again.
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With that, we have Mike Black, who is the Director of the Bu-
reau of Indian Affairs at the Department of Interior. Your entire
written statement will be a part of the record.

With that, I appreciate your coming up. I know you are busy. But
I appreciate your coming up to visit with us about these five bills.

With that, the floor is yours.

STATEMENT OF MICHAEL S. BLACK, DIRECTOR, BUREAU OF
INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Mr. BLACK. Good afternoon, Chairman Tester, Vice Chairman
Barrasso and members of the Committee. Thank you for the oppor-
tunity to provide testimony for the Department of Interior on the
five bills that are the subject of this legislative hearing.

Regarding S. 2442, the Northern Cheyenne Lands Act, the De-
partment of Interior appreciates the diligent work of the entire
Montana Congressional delegation to seek an equitable solution to
a vexing and complex situation regarding ownership of the mineral
estate underlying Northern Cheyenne Indian Reservation. The De-
partment supports the goals of the legislation and would like to
work with the sponsor and the Committee on modifications to the
bill.

The issues in this bill are complex. The Department recognizes
the unique role Congress can play in arbitrating difficult situa-
tions. The department recognizes that we have a unique trust re-
sponsibility to the Northern Cheyenne Tribe and therefore we are
committed to finding an equitable solution consistent with the Fed-
eral Land Policy Management Act and departmental policy.

S. 2442 reflects the dedication of the Montana delegation and the
stakeholders to resolve this complex situation. First, by directing
the Secretary of Interior to take approximately 1,567 acres of trib-
ally-owned fee lands into trust for the tribe. Second, the bill con-
veys 5,007 acres of subsurface coal and iron mineral estate cur-
rently held by Great Northern Properties within the reservation to
the tribe, while transferring federally-held coal interests to GNP in
compensation. The mineral estates conveyed to the tribe would be
held in trust by the United States for the benefit of the tribe.

S. 2465, the Albuquerque Indian School Land Transfer Act, di-
rects the Secretary for the Department of Interior to transfer four
parcels of land, or approximately 11.11 acres of federally-owned
lands located in Albuquerque, New Mexico into trust for the benefit
of the 19 Pueblos in New Mexico. S. 2465 also provides that these
lands, once transferred into trust, shall be used by the 19 Pueblos
for the educational, health, cultural, business and economic devel-
opment of the Pueblos and any private or municipal encumbrance,
right-of-way restriction, easement of record or utility record or util-
ity service agreement in effect on the enactment of this bill shall
remain.

The bill also prohibits Class I, Class II and Class III gaming.

The Department supports S. 2465, but has concerns regarding
the bill as it is currently drafted. While the bill does provide a defi-
nition of the property in Section 3, the Department has a map and
legal description of the land referred to in the bill that is more spe-



6

cific, and we recommend that the language be inserted into the bill
to reflect this map and legal description.

Also, the Department is concerned that the limitations and condi-
tions language in Section 3(e) of the bill is not specific enough and
we would like to work with the Committee and sponsor and others
to ensure that we have access to certain parcels of those lands
which are currently used by the Southern Pueblos Agency for a
warehouse and equipment storage yard.

S. 2479, the Moapa Band of Paiutes Land Conveyance Act, di-
rects that approximately 26,000 acres of public land in southern
Nevada be held in trust for the Moapa Band of Paiutes. The De-
partment supports S. 2479 and would like to work with the sponsor
and the Committee on modifications concerning energy trans-
mission corridors, recreational opportunities and protection of sen-
sitive species.

S. 2480, the Nevada Native Nations Lands Act, provides for the
Secretary of Interior to hold various lands in trust for the benefit
of a number of federally-recognized tribes in Nevada subject to
valid and existing rights. These lands, totaling nearly 93,000 acres,
are currently primarily managed by the Bureau of Land Manage-
ment. The bill also includes a conveyance of BLM-managed lands
to Elko County, Nevada for public purposes.

Placing land into trust for tribes is a top priority of this Adminis-
tration. The Department of Interior supports S. 2480 with a few
concerns explained in my written testimony. In particular, we
would like to work with the sponsor and the Committee on amend-
ments which would address concerns about mineral development as
well as a few boundary modifications.

S. 2503, the Bill Williams River Water Rights Settlement Act of
2014, would authorize, ratify and confirm two agreements which
together result in a number of issues in the Bill Williams River
Basin, including issues relating to a southern transfer of water
rights to serve Freeport Minerals Corporation mining operation in
the Lower Colorado River Multi-Species Conservation Program, as
well as resolving certain water rights issues among Freeport, the
United States and the Hualapai Tribe. While the Administration
supports the goals of the bill, we have significant concerns about
the waiver of sovereign immunity provisions that must be resolved
before the Administration can fully support the bill. We look for-
ward to working with the parties, the bill’s sponsors and this Com-
mittee to address the issue.

This concludes my statement and I will be happy to answer any
questions the Committee may have. I assumed I only had five min-
utes.

[Laughter.]

[The prepared statement of Mr. Black follows:]

PREPARED STATEMENT OF MICHAEL S. BLACK, DIRECTOR, BUREAU OF INDIAN
AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

S. 2442, NORTHERN CHEYENNE LANDS ACT

Good morning Mr. Chairman and Members of the Committee. Thank you for in-
viting the Department of the Interior to provide testimony on S. 2442 the Northern
Cheyenne Lands Act. The Department of the Interior appreciates the diligent work
of the entire Montana congressional delegation to seek an equitable solution to a
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vexing and complex situation regarding the ownership of the mineral estate under-
lying the Northern Cheyenne Indian Reservation. The Department supports the
goals of the legislation and would like to work with the sponsor and the Committee
on modifications to the bill.

S. 2442 includes significant improvements over an earlier version of the proposal
on which we testified during the 112th Congress. We appreciate the efforts of the
delegation to address many of the issues previously highlighted by the Department.
The issues in this bill are complex and the Department recognizes the unique role
Congress can play in arbitrating difficult issues. The Department recognizes that we
have a unique trust responsibility to the Northern Cheyenne Tribe and therefore we
are committed to finding an equitable solution consistent with the Federal Land Pol-
icy and Management Act (FLPMA) and Department policy.

Background

The Northern Cheyenne’s relationship to these lands is without dispute. Despite
the Tribe’s forced relocation from this area to Oklahoma in 1877, the Northern
Cheyenne walked back to southeastern Montana to reclaim their ancestral lands,
and the reservation was established a few years later in 1884. Today, the tribe has
approximately 10,000 enrolled members; about 5,000 of those members live on the
reservation. Beyond some agriculture pursuits such as cattle ranching, there are few
economic opportunities for Tribal members.

In 1900, approximately 5,000 acres of the mineral estate underlying eight sections
of land remained in private ownership when the boundaries of the Northern Chey-
enne Indian Reservation were expanded. Great Northern Properties (GNP) is the
holder of this mineral estate underlying tribal lands, which was acquired from the
Northern Pacific Railway. All other mineral interests underlying the Reservation
are held by the Federal Government in trust for the Tribe.

S. 2442

S. 2442 reflects the dedication of the Montana delegation and the stakeholders to
resolve this complex situation. First, S. 2442 directs the Secretary of the Interior
to take approximately 1,567 acres of Tribal-owned fee-lands into trust for the Tribe.
Second, the bill conveys 5,007 acres of subsurface coal and iron mineral estate cur-
rently held by GNP within the Reservation to the Tribe, while transferring Feder-
ally-held coal interests underlying 7,952 acres in the “Bull Mountains” tracts and
1,420 acres in the “East Fork” tracts to GNP in compensation. The mineral estates
conveyed to the Tribe would be held in trust by the United States for the benefit
of the Tribe. The bill also includes provisions for revenue sharing and waiver of
legal claims and precludes mining except by underground techniques on the “Bull
Mountains” and “East Fork” tracts until written consent of the surface owner is ob-
tained and except as determined in the BLM’s Billings Resource Area Resource
Management Plan. Finally, the bill authorizes transfer of the Northern Cheyenne
Trust Fund to the Tribe’s Permanent Fund.

As the Committee is aware, restoring tribal homelands is one of this Administra-
tion’s highest priorities. S. 2442, Section 4, directs the Secretary of the Interior to
take approximately 1,567 acres of land into trust for the Tribe. A portion of these
lands are within the Tribe’s current reservation, but two other locations are outside
the Tribe’s current reservation and are located in the state of South Dakota. The
Department supports taking these lands into trust. S. 2442 refers to two maps, the
“Northern Cheyenne Land Act—Fee-to-Trust Lands,” dated April 22, 2014, and the
“Northern Cheyenne Land Act—Fee-to-Trust Lands—Lame Deer Townsite,” dated
April 22, 2014, evidencing the lands to be taken into trust for the Tribe by the Sec-
retary of the Interior. While the legislation references the maps by title, the Depart-
ment highly recommends the use of legal descriptions to describe the property to
be taken into trust for the Tribe.

In accordance with FLPMA and Department policy, we require equal value ex-
changes and completion of an appraisal consistent with Uniform Appraisal Stand-
ards when the Department enters into exchanges of land or interests in lands. S.
2442 seeks to address equalization based on estimated coal tonnage without stand-
ard appraisal practices or a mechanism for adjusting the acreage to achieve equal
value. While the Department understands that S. 2442 seeks to address tribal set-
tlement issues that are beyond the scope of FLPMA and Department of Justice reg-
ulations on equal value exchanges, we would like to work with the sponsors to en-
sure that the principle of equal value is maintained, and appraisals are consistent
with Uniform Appraisal Standards.

The Department notes that the Federal coal interests referred to as the “East
Fork” tracts may encompass part of an alluvial valley floor which may complicate
the conveyance and the future development of these tracts. Under the Surface Min-
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ing Control and Reclamation Act, coal parcels occurring under or near an alluvial
valley floor qualify for an exchange of the affected fee coal for unleased Federal coal
if certain conditions are met. Alluvial valley floor exchanges would be processed pur-
suant to FLPMA. Completing such an exchange can be a lengthy and complicated
process.

It should also be noted that the 60-day deadline for conveyance of mineral rights
is not sufficient to complete the necessary analysis under the National Environ-
mental Policy Act and the Department suggests changing this to a minimum of 120
days. Additionally, the Department suggests rephrasing Sec. 5(a)(1)(A) to avoid di-
recting a private entity to complete a conveyance, and instead ensure that any ex-
change is optional on the part of the private party.

Finally, Section 7 of the bill directs the Secretary, in consultation with the Tribe,
to prepare and submit to the Committee an inventory of fractionated land interests
held by the United States in trust for the benefit of the Tribe or individual Indians
on the Reservation, and to provide periodic reports regarding obstacles to consoli-
dating trust land ownership on the Reservation.

The Department, through the BIA, currently inventories the fractionated lands
held in trust for the Tribe and held in trust for individual Indians of the Tribe. The
BIA has provided such inventory to the Department’s Land Buy Back Program for
Tribal Nations (Buy-Back-Program), the Northern Cheyenne Agency Superintendent
and the Northern Cheyenne Tribal Outreach Coordinator. The inventory identifies
the lands that are suitable for agriculture on the Northern Cheyenne Reservation.
The majority of the trust lands suitable for agriculture, which include allotted and
Tribal owned lands, are currently leased and if the lands are not leased then they
are being used by their owners primarily for agriculture.

The Buy-Back-Program has been collaborating with the Tribe to address the land
fractionation issue on the Northern Cheyenne Indian Reservation (Reservation). The
Buy-Back Program purchases fractional interests in trust or restricted land from
willing sellers at fair market value for immediate transfer and consolidation of those
interests for the tribe with jurisdiction over those interests. The Buy-Back Program,
which was created as a result of the Cobell Settlement and authorized by the
Claims Resolution Act of 2010, has been working closely with the Tribe since the
fall of 2013 and has completed extensive mapping of the Reservation, land valuation
work, and has entered into a cooperative agreement with the Tribe for the Tribe
to perform educational outreach to Northern Cheyenne landowners. The Buy-Back
Program intends to begin purchasing fractional interests at the Reservation in the
fall of 2014. The work being done, in consultation with the Tribe, already includes
preparing some form of an inventory of fractionated land interests, especially for
those lands that potentially may be bought by the Tribe through the Buy-Back Pro-
gram from willing sellers. The Department would like to work with the Sponsor, the
Committee, and the Tribe on ways to achieve the goals of Section 7 of the bill with-
out duplicating efforts already underway.

Conclusion

Thank you again for the opportunity to testify on the Northern Cheyenne Lands
Act. The Department strongly supports efforts to find a fair and equitable solution
to the long-standing issues facing the Northern Cheyenne Tribe and is committed
to continuing to work cooperatively towards this end. The Department welcomes the
opportunity to resolve these issues for the benefit of the Northern Cheyenne Tribe.

S. 2465

Good afternoon Chairman Tester and Vice Chairman Barrasso, and Members of
the Committee. Thank you for the opportunity to provide testimony on behalf of the
Department on S. 2465, a bill to require the Secretary of the Interior to take into
trust four (4) parcels of Federal land for the benefit of certain Indian Pueblos in the
State of New Mexico.

S. 2465 deals with the status of certain lands as they directly relate to the Sec-
retary of the Department’s authority to receive through a transfer of federal lands
and take such lands into trust for federally recognized Indian tribes. President
Obama committed to work with the federally recognized Indian tribes on a govern-
ment-to-government basis on matters that affect such federally recognized Indian
tribes. It is in the spirit of this commitment that the Department looks forward to
the opportunity to work with this Committee and members of Congress, the nine-
:cseen (19) Pueblos in New Mexico, as identified in S. 2465 to achieve the goals of

. 2465.

S. 2465 directs the Secretary for the Department of the Interior to transfer four
(4) parcels of land into trust for the benefit of the nineteen (19) Pueblos in New
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Mexico, as defined in the bill, comprising approximately 11.11 acres of Federal land
located in Albuquerque, New Mexico. S. 2465 also provides that these lands, once
transferred into trust, shall be used by the nineteen (19) Pueblos for the edu-
cational, health, cultural, business, and economic development of the nineteen (19)
Pueblos, and any private or municipal encumbrance, right-of-way, restriction, ease-
ment of record, or utility service agreement in effect on the date of enactment of
S. 2465, shall remain. The bill also prohibits Class I gaming, Class II gaming, or
Class III gaming. The Department supports S. 2465, but has several concerns re-
garding the bill as it is currently drafted.

The nineteen (19) Pueblos, as defined in the bill, were previously transferred simi-
lar parcels of federal land, approximately 8.4 acres, in trust for their benefit in
2008. Public Law 110-453. While S. 2465 does provide a definition of the property
in Sec. 3, the Department does have a map and legal description of the land referred
to in S. 2465 that is more specific and recommends that language be inserted into
S. 2465 to reflect this map and legal description. The Department appreciates the
opportunity, provided in the bill, to conduct a survey satisfactory to the Secretary
of the Department to determine the exact acreage and legal description of the land.

The Department is concerned that the “limitations and conditions” language in
Sec. 3(e) of S. 2465 is not specific enough for the Bureau of Indian Affairs (BIA),
to continue utilizing those parcels while the parcels are held in trust for the nine
(19) Pueblos. The BIA currently utilizes one parcel to house the fire program for the
Southern Pueblos Agency and the other parcel has a warehouse and an equipment
storage yard, again for the Southern Pueblos Agency. The warehouse and yard store
construction and transportation equipment for the BIA Roads Program and Natural
Resources Program in the BIA Southwest Regional Office. The Department rec-
ommends inserting language that allows the BIA to continue to utilize these parcels
for current BIA purposes.

S. 2479, MoAPA BAND OF PAIUTES LAND CONVEYANCE ACT

Thank you for the opportunity to testify on S. 2479, which directs that approxi-
mately 26,565 acres of public land in southern Nevada be held in trust for the
Moapa Band of Paiutes. The Department supports S. 2479 and would like to work
with the Sponsor and the Committee on modifications concerning energy trans-
mission corridors, recreational opportunities, and protection of sensitive species.

Background

The Moapa Band of Paiute Indians (Tribe) is a federally recognized Indian tribe
that resides on the Moapa River Reservation (Reservation). The Reservation was
initially set aside in 1874, and is currently comprised of approximately 71,954 acres
in southern Nevada.

The lands proposed in S. 2479 to be held in trust for the Tribe are adjacent to
the existing Reservation. Most of the lands are currently managed by the Bureau
of Land Management (BLM) Las Vegas Field Office under its 1998 Las Vegas Re-
source Management Plan (RMP). This RMP is under revision to address renewable
energy development, energy transmission, sensitive species, cultural resource pro-
tection, and recreation issues. The draft RMP is currently expected to be available
for public review later this year and a Record of Decision is expected by early 2016.

S. 2479

Subject to valid existing rights, S. 2479 transfers approximately 26,565 acres of
public land currently administered by the BLM and the Bureau of Reclamation to
be held by the United States in trust for the Tribe. Under the bill, the Secretary
of the Interior would be required within 180 days of enactment to complete a survey
to establish the boundaries of the land to be held in trust. S. 2479 provides that
this land shall not be used for class II or III gaming, and can be used only for tradi-
tional and customary uses, stewardship conservation for the benefit of the Tribe,
residential or recreational development, or renewable energy development. Any
other use would require the Tribe to pay to the Secretary the fair market value of
the lands, as determined by standard appraisal practices. Application of this process
to land taken into trust is not a familiar approach, and the Department would need
to conduct additional review and analysis before taking a position on this portion
of the legislation.

Currently, several important rights-of-way cross the lands proposed to be held in
trust in S. 2479, including the West Wide Energy Corridor which crosses the west-
ern portion of the proposed lands. The Old Spanish Trail, a national historic trail,
crosses the southern portion of the proposed lands, and many of the lands identified
are also important recreation areas. The southern portion of the proposed lands is
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also habitat for the three-corner milkvetch, a BLM-sensitive plant species, listed by
the State of Nevada as “critically endangered.” All of these matters are being ad-
dressed in the RMP revision, which will cover 3.1 million acres in southern Nevada,
including all of the acreage identified to be held in trust in S. 2479.

The Department supports S. 2479, and recommends it be amended to address the
land management concerns identified above regarding energy transmission. To en-
sure that this area continues to be an important corridor for renewable energy de-
velopment and transmission in the future, we recommend that energy transmission
be an identified use of the lands under the bill.

The Department would also like to have further discussions with the Sponsor and
Committee regarding the fair market value provisions in Sec. 3(d)(2)(B). We would
bﬁ ggalcll to work with the Sponsor and the Committee on proposed amendments to
the bill.

Conclusion

Thank you for the opportunity to testify in support of this legislation which will
provide important benefits to the Tribe.

S. 2480, NEVADA NATIVE NATIONS LANDS ACT

Thank you for the opportunity to provide the views of the Department of the Inte-
rior (Department) on S. 2480, the Nevada Native Nations Lands Act. S. 2480 is a
bill that provides for the Secretary of the Interior to hold in trust for the benefit
of a number of Federally-recognized tribes nearly 93,000 acres of Federal lands
managed by the Bureau of Land Management (BLM) and the United States Forest
Service in Nevada. The bill also provides for the conveyance of about 275 acres of
BLM-managed lands to Elko County for public purposes. Placing land into trust for
tribes is a top priority for this Administration. The Department of the Interior wel-
comes opportunities to work with Congress on lands to be held in trust and supports
S. 2480, with a few concerns noted below. The Department defers to the U.S. De-
partment of Agriculture regarding National Forest System Lands.

Some of the parcels identified in this legislation contain lands that are Prelimi-
nary General or Preliminary Priority Habitat for the Greater Sage-Grouse. The po-
tential listing of the Greater Sage-Grouse under the Endangered Species Act is a
serious concern of the Federal Government. That decision by the U.S. Fish and
Wildlife Service is expected in 2015. Additionally, most of the lands proposed to be
held in trust occur within existing grazing allotments, and transfer of jurisdiction
over these lands would likely affect the current permittees.

S. 2480

Following is a discussion of the provisions of the bill by title with an explanation
of the Department’s views as they relate to each contemplated transfer.

Elko Motocross Land Conveyance, Title I

Title I of S. 2480 would convey approximately 275 acres of BLM-managed lands
to Elko County, Nevada, for a public motocross park. The conveyance would be sub-
ject to valid existing rights. The land is to be used only for purposes consistent with
the Recreation and Public Purposes (R&PP) Act and includes a reversionary clause
if the lands are used for other purposes. The bill requires the county to pay all ad-
ministrative costs associated with the transfer. The BLM regularly works with local
governments and non-profits to lease or convey public lands for recreational and
other public purposes at very low cost. The BLM supports the transfer of this parcel
of land to Elko County for a motocross park.

We recommend the addition of a clause allowing the Secretary to add reasonable
terms and conditions to the transfer. For example, it might be necessary to include
in the conveyance documents a provision for maintenance access by a right-of-way
holder to an existing oil and gas pipeline in the lands to be conveyed. A “terms and
conditions” clause would allow us to address this and similar situations. Addition-
ally, the Department of Justice recommends that Section 102(a) of the bill be re-
vised to make absolutely clear that the city or county would have to agree to the
proposed conveyance, which is what we understand the sponsor intends. Finally, we
recommend clarifying that the conveyance is subject to compliance with other fed-
eral laws, such as the National Environmental Policy Act.

Conveyance of Land to Indian Tribes, Title II

Title II of S. 2480 provides that seven areas of public lands are held in trust for
specific Native American Tribes in Nevada. The bill includes a provision requiring
surveys of the lands within 180 days of enactment. S. 2480 also provides that land
shall not be used for Class II or III gaming, and can be used only for traditional
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and customary uses, stewardship conservation for the benefit of the Tribe, residen-
tial or recreational development, renewable energy development, or mineral develop-
ment. Any other use would require the Tribe to pay to the Secretary the fair market
value of the land, as determined by standard appraisal practices. Application of this
process to land taken into trust is not a familiar approach, and the Department
would need to conduct additional review and analysis before taking a position on
this portion of the legislation.

The Department and the BLM strongly believe that open communication between
the BLM and tribes is essential in maintaining effective government-to-government
relationships. In this spirit, the BLM has had a cooperative working relationship
with the Tribes and the Department is pleased to support the provisions concerning
lands to be held in trust for the benefit of these Tribes. In general, the Department
would like to discuss further with the sponsor and Committee the fair market value
provisions in Sec. 202(b)(2)(B) and (C). We would be glad to work with the sponsor
and the Committee on proposed amendments to the bill. Specific comments about
each proposed area follow.

(a) Trust Land for Te-Moak Tribe of Western Shoshone Indians of Nevada (Elko
Band)

Section 201(a) provides that approximately 373 acres of BLM-managed lands are
to be held in trust for the benefit of the Te-Moak Tribe of Western Shoshone Indi-
ans, Elko Band, subject to valid existing rights. These lands are adjacent to an ex-
isting parcel held in trust for the Elko Band and are identified in the BLM’s Elko
Resource Management Plan as suitable for disposal. The Department supports hold-
ing these lands in trust for the Elko Band.

(b) Trust Land for Fort McDermitt Paiute & Shoshone Tribe

Section 201(b) provides that approximately 19,094 acres of BLM-managed lands
are to be held in trust for the benefit of the Fort McDermitt Paiute and Shoshone
Tribe of the Fort McDermitt Indian Reservation, subject to valid existing rights.
These lands are adjacent to and surrounding the existing Fort McDermitt Indian
Reservation. The BLM notes that this area contains Preliminary General Habitat
for the Greater Sage-Grouse. The Department supports holding these lands in trust
for the benefit of the Tribe, but would like to work with the sponsor on minor tech-
nical and boundary amendments.

(¢) Trust Land for Shoshone Paiute Tribes

Section 201(c) provides that approximately 82 acres of land are to be held in trust
for the benefit of the Shoshone-Paiute Tribes of the Duck Valley Indian Reservation,
subject to valid existing rights. The lands to be held in trust under this section are
currently managed by the United States Forest Service, and the Department of the
Interior defers to the Forest Service on the current management of those lands.

(d) Trust Land for Summit Lake Paiute Tribe

Section 201(d) provides that, subject to valid existing rights, approximately 941
acres of BLM-managed lands are to be held in trust for the benefit of the Summit
Lake Paiute Tribe. These lands would expand the existing Summit Lake Indian Res-
ervation to entirely surround Summit Lake. The Department supports holding these
lands in trust for the benefit of the Tribe.

(e) Trust Land for Reno-Sparks Indian Colony

Section 201(e) provides that approximately 13,434 acres of BLM-managed lands
are to be held in trust for the benefit of the Reno-Sparks Indian Colony, subject to
valid existing rights. The lands are adjacent to the current reservation. The Depart-
ment supports the proposed land transfer in Section 201(e), but would like to work
with the sponsor to address boundary modifications to ensure manageability. In par-
ticular, the BLM notes that the proposed configuration would isolate some BLM-
managed land. Isolated, irregularly shaped parcels like these are difficult to man-
age, especially in terms of public safety, recreation, energy development or trans-
mission, grazing, and fire suppression.

(f) Trust Lands for Pyramid Lake Paiute Tribe Land

Section 201(f) provides that three areas comprising approximately 30,669 acres of
BLM-managed land are to be held in trust for the benefit of the Pyramid Lake Pai-
ute Tribe, subject to valid existing rights. The three areas to be held in trust are
adjacent to the current reservation, which surrounds the southeast portion of Pyr-
amid Lake. Section 201(f) would consolidate land-administration. The Department
supports holding these lands in trust for the Pyramid Lake Paiute Tribe.
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(g) Trust Land for Te-Moak Tribe of Western Shoshone (South Fork Band)

Section 201 (g) provides that three areas totaling approximately 28,162 acres of
BLM-managed land are held in trust for the benefit of the South Fork Band. The
two northern areas identified for transfer are near or adjacent to portions of the ex-
isting reservation. The third parcel is primarily composed of the Red Spring Wilder-
ness Study Area, which would be released by the bill.

The Department supports holding these lands in trust, especially the interspersed
lands in the northern parcels, where the proposal would consolidate checkerboard
lands, improving land management. We note, however, that there is currently great
interest in oil and gas development on and near the southern parcel, and the impact
of the exception provided in Section 201(g)(2)B(ii) on future development is unclear.
We would like to further discuss these provisions with the sponsor and Committee.

Conclusion

The Department of the Interior welcomes opportunities to work with Congress
and tribes on holding lands in trust. We support the intent of the legislation and
look forward to working with the Sponsor and the Committee to address the issues
we have outlined in this testimony.

S. 2503, BILL WILLIAMS RIVER WATER RIGHTS SETTLEMENT ACT OF 2014

Good afternoon, Chairman Tester, Vice Chairman Barrasso, and Members of the
Committee, I am Michael Black, Director of the Bureau of Indian Affairs at the De-
partment of the Interior. I am pleased to provide the Department of the Interior’s
views on S. 2503, the Bill Williams River Water Rights Settlement Act of 2014. S.
2503 would authorize, ratify and confirm two agreements which together resolve a
number of issues in the Bill Williams River basin, including issues related to a sever
and transfer of water rights to serve Freeport Minerals Corporation’s mining oper-
ation and the Lower Colorado River Multi-Species Conservation Program as well as
resolving certain water rights issues among Freeport Minerals Corporation (Free-
port), the United States and the Hualapai Tribe. While the Administration supports
the goals of the bill, we have significant concerns about the waiver of sovereign im-
munity provision in S. 2503 that must be resolved before the Administration can
support the bill. We look forward to working with the parties, the bill’s sponsors,
and this Committee to address this issue.

Background

The Hualapai Tribe’s main Reservation of approximately 1 million acres is located
on the south side of the Colorado River and includes Grand Canyon lands. The main
Hualapai Reservation is the home of the famous Grand Canyon West Skywalk and
other tourist facilities that are a significant source of the Tribe’s economic develop-
ment. In addition to its main Reservation, the Tribe has a smaller Executive Order
Reservation of approximately 60 acres along the Big Sandy River, located in the Bill
Williams River basin.

The Hualapai Tribe claims water rights in the Colorado, Verde, and Bill Williams
River basins. Negotiations regarding potential settlement of the water rights claims
of the Hualapai Tribe in Arizona have been ongoing since 2011, when the United
States established a negotiating team to negotiate a comprehensive settlement of all
of the Tribe’s water rights within the State of Arizona One matter addressed in the
negotiations has concerned applications filed in 2010 by Freeport to sever and trans-
fer certain water rights in the Bill Williams River basin for the benefit of mining
operations at its Bagdad Copper Mine. The Department of the Interior protested
those applications to protect federally reserved water rights, including water rights
that the Department holds in trust for the Hualapai Tribe and rights associated
with lands held by the Department’s Fish and Wildlife Service (FWS) and Bureau
of Land Management (BLM).

S. 2503 would approve two agreements in which, among other things, Freeport
agrees to confirm the Tribe’s water rights claims related to the small Executive
Order Reservation. Initially, the Tribe’s primary objective was to negotiate a com-
prehensive settlement for both its main Reservation and its smaller Executive Order
Reservation. Early in the negotiations, however, serious technical issues were iden-
tified with respect to water infrastructure projects proposed for the main Hualapai
Reservation that required the investigation of additional alternatives before the
Tribe’s water rights in the Colorado River basin could be resolved. At the same time,
the Hualapai Tribe, Freeport, and the United States decided that negotiations over
certain time sensitive issues related to Freeport’s sever-and-transfer application
should proceed.
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As a result, the originally contemplated comprehensive settlement was split into
two phases. The first phase, which is the subject of S. 2503, focuses on resolution
of certain water rights issues in the Bill Williams River basin involving the Tribe,
the Department of the Interior, the Arizona Game and Fish Commission, and Free-
port. It is expected that future negotiations, to which all the parties, including Free-
port, have committed, will address additional water rights of the non-tribal parties
in the Bill Williams River basin, as well as a comprehensive settlement of all the
Tribe’s water rights claims for its main Reservation.

Legislation and Agreements

S. 2503 would authorize, ratify, and confirm two agreements, the Big Sandy
River-Planet Ranch Water Rights Settlement Agreement and Hualapai Tribe Bill
Williams River Water Rights Settlement Agreement and direct the Secretary of the
Interior to execute both agreements. These Agreements would waive the objections
of the settling parties to Freeport’s sever-and-transfer application in return for se-
curing various benefits to the Tribe and the United States. There is no on-going gen-
eral water rights adjudication in this basin to provide a mechanism by which all
of the water rights users in the basin could be bound. Consequently, the Agreements
are settlements among only some of the water users in the Bill Williams River
basin, including most importantly Freeport, which claims significant, if not the larg-
est, water rights in the basin. I will summarize the key features of each of these
two agreements.

First, the Big Sandy River-Planet Ranch Water Rights Settlement Agreement
would facilitate the severance and transfer of certain water rights owned by Free-
port on property known as “Planet Ranch” along the Bill Williams River. The Agree-
ment would resolve pending objections by Interior Department bureaus and the Ari-
zona Game & Fish Commission, enabling a portion of Freeport’s water rights on
Planet Ranch to be moved upstream to a well field owned by Freeport along the
Big Sandy River, a tributary to the Bill Williams River. Freeport pumps water from
the well field and transports it to Freeport’s Bagdad Mine located approximately 25
miles from the Big Sandy River. Under the Agreement, Freeport would agree to a
“diversion limitation” or cap on its withdrawals from the well field and other speci-
fied groundwater wells at its historic maximum pumping level of 10,055 acre-feet
per year. This cap would provide an important measure of predictability regarding
future flows in the Big Sandy River, where downstream federal interests include
wilderness areas managed by the Bureau of Land Management and the Bill Wil-
liams National Wildlife Refuge administered by the Fish & Wildlife Service. Impor-
tantly, water that is not transferred to the well field would remain at Planet Ranch.
The Bureau of Reclamation (Reclamation) would lease some of that water along
with Planet Ranch lands for the Lower Colorado River Multi-Species Conservation
Program (MSCP). The leased water rights and land would provide important envi-
ronmental protection in furtherance of the MSCP. Under the Agreement, the lands
leased by Reclamation would be permanently donated by Freeport to the Arizona
Game and Fish Commission.

Next, the Hualapai Tribe Bill Williams River Water Rights Settlement Agreement
would secure a number of benefits and protections for the Tribe, including non-Fed-
eral funding of certain measures that could lay groundwork for a later comprehen-
sive settlement of all of the Tribe’s water rights in the State of Arizona. This Agree-
ment provides that Freeport will agree to reserved water rights of 694 acre-feet per
year for the approximately 60 acres of land that the Department holds in trust for
the Tribe and 560 acres it holds in trust for allottees in the Bill Williams River
basin. Freeport would also implement certain protections for the Tribe’s water uses
on culturally significant lands that the Tribe holds in fee. Finally, the Tribe would
receive a substantial contribution from Freeport into the Tribe’s Economic Develop-
ment Fund, which would be used to help meet water related needs on the Tribe’s
main Reservation on the Colorado River. Freeport would contribute an additional
$1 million to enable completion of the ongoing study of water supply alternatives
for the main Reservation, which is an important pre-requisite to, and a key step fa-
cilitating, the Tribe’s goal of reaching a final settlement of its Colorado River claims
in the future.

Remaining Concerns and Conclusion

S. 2503 provides a number of benefits for all of the parties—the Hualapai Tribe,
the Interior Department, the Arizona Game & Fish Commission, and Freeport Min-
erals Corporation—as well as the many parties that are participants in the Lower
Colorado River Multi-species Conservation Program. The parties have negotiated in-
tensively within the last year to reach agreement on the two settlement agreements
addressed in S. 2503 and have resolved many issues. However, there is still one im-
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portant issue and a few smaller matters to be worked out with respect to both these
agreements. As a result, the Administration cannot support the legislation as intro-
duced, but we would support an amended bill that adequately addresses our con-
cerns.

Most significantly, we oppose the bill’s inclusion of a new, ad hoc waiver of the
sovereign immunity of the United States. These Agreements, like other settlements
that the United States enters into, can be enforced against the United States
through existing avenues, including general waivers of sovereign immunity, such as
those provided in the Tucker Act, the Administrative Procedure Act, and the
McCarran Amendment.

Piecemeal waivers of sovereign immunity for particular matters do not aid in the
uniform resolution of underlying disputes but tend to promote wasteful litigation
and may lead to conflicting outcomes. There are few standards to guide the applica-
tion of such waivers, creating the prospect of resource-intensive litigation over pro-
cedural and other matters that are well-established in the context of existing sov-
ereign immunity waivers. Nor is it clear how various state or federal forums will
understand such waivers in relation to existing administrative and judicial review
processes, creating the possibility of conflicting results.

While several Indian water rights settlement acts include sovereign immunity
waivers, those settlements comprehensively quantified and resolved tribal water
rights claims with finality. In

contrast, this bill resolves no tribal water rights with finality and will not result
in a court-approved water decree determining basin-wide water rights. Moreover,
the bill does not reach all trust or other federally reserved claims in the basin and
otherwise lacks the hallmarks of a traditional Indian water rights settlement. In ad-
dition, the waiver of sovereign immunity in S. 2503 is in some ways broader than
any waiver to date in an Indian water rights settlement, for the first time expressly
extending to suits filed in state court against the United States relating to par-
ticular settlements.

The United States has repeatedly communicated its concerns about the waiver of
sovereign immunity to the parties, and proposed alternative ways to address the
parties’ enforcement concerns. Although the parties and the United States have not
reached agreement on an alternative to the proposed waiver of sovereign immunity
as of this time, we are committed to continue working with the parties and the
Committee to find solutions to this issue.

In addition, the Department has concerns about the language and scope of the
proposed waivers of claims. Language in the waivers and in other provisions con-
cerning the “capacity” in which the United States is acting in various instances
must be refined. The two agreements include different water rights confirmations,
waivers, and reservations of rights, which apply differently to the United States de-
pending on the capacity it is acting in, so it is important that this it be accurately
described. We are currently working with the parties to revise language to address
our concerns regarding the various capacities in which the United States is partici-
pating in the agreements. Finally, the waivers do not expressly specify that the
United States is not waiving claims concerning impacts to water quality as opposed
to water rights injury, as we believe is necessary. There are also some additional
important technical changes in the agreements and bill that must be resolved.

The Department looks forward to working with the parties, the sponsors, and the
Committee to fix the one remaining significant issue in the legislation so that the
United States can support the bill. Thank you.

The CHAIRMAN. That is pretty efficient. I hope the next panel
takes note of how efficient you were. That is good. You got through
those five bills pretty well, and I appreciate your testimony.

I have some questions on each one. I understand the reasoning
behind the Administration’s reluctance to endorse S. 2442, Senator
Walsh’s bill, without an appraisal of the value of coal located on
the parcels that we are talking about. Such an appraisal could be
lengthy, it could be cumbersome. And as the Administration notes
in the testimony, we have been dealing with this issue for some
time. This is not a new issue.

Is the Department taking the efforts to assess the value of the
mineral interests since the mineral conveyance was first con-
templated about a decade ago?
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Mr. BLACK. I don’t believe there has been a full evaluation and
appraisal at this point. I do understand there has been a contractor
that worked with GNP and the tribe to evaluate the actual tonnage
that is involved here. There are a lot of other factors, including the
value of the actual coal in the different areas as well as the mar-
ketability and other things that would require a lot more analysis
on our part at this point.

The CHAIRMAN. How long do you think that analysis would take
if you were to start?

Mr. BLACK. That I don’t have a good feel for right now. I will be
happy to get back to you on that.

The CHAIRMAN. Okay. And just curious, it is not like this issue
is going to go away, 100 years ago, as Senator Walsh said, prom-
ises were made but not fulfilled. Why isn’t the Department being
a little more proactive on the appraisal?

Mr. BLACK. I think at this point there hasn’t been anything nec-
essarily for us to appraise. There were some other parcels that
were included in previous bills, it has been changed somewhat over
the last year or two. So I think undertaking a fully extensive and
expensive process at that point would not necessarily best serve the
process.

The CHAIRMAN. In your opinion, does appraisal have to happen
for this bill to move forward?

Mr. BLACK. In accordance with departmental policy and the Fed-
eral Land Policy Management Act, yes, we would be required to do
that. We are required to do a value for value type transaction.

The CHAIRMAN. Is Congress required to do that?

Mr. BLACK. I think if Congress, whatever Congress puts in the
bill, that is what we are going to have to do.

The CHAIRMAN. Okay. On S. 2479 and S. 2480, your testimony
that you submitted states that the Administration would like to see
some small changes in the Nevada transfer bill, mostly making
sure that the boundaries are correct and that certain Federal con-
servation efforts or access rights are maintained. I don’t want to
put words in your mouth but that is about what we read. Does the
Administration have draft language that it has prepared to be able
to share with us, the Committee, or do you have a time frame? If
you don’t have the language, do you have a time frame on when
that language might be ready?

Mr. BLACK. I don’t have an exact time frame right now. But we
can have that to you fairly quickly. I do know our staff has been
working with the various Congressional offices to ensure that we
are working through some of these. I don’t think anything is a
major issue. There are some boundary issues and survey issues
that we need to address, as well as some of the other things you
mentioned, energy corridors, et cetera.

The CHAIRMAN. Okay. Well, what I would just ask, I don’t know
what a reasonable time is. We are dealing with five bills today, we
are going to have a markup on a number of bills at the end of this
month if they are ready to be moved. So if you have language that
would be pretty easy to get done, if you would get it to us and we
could get agreement from the bill sponsors, then we might be able
to move this bill out at the end of the month.
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On S. 2480, the Nevada Land Transfer Act, transfers 93,000
acres out of your control. Are there other departments or agencies
that you would suggest that the tribes look to for assistance in
planning and using these lands, the Office of Indian Energy at the
Department of Energy, as an example?

Mr. BrAack. I think all of the above would be worthwhile for the
tribes to look at for assistance as they move forward with how they
are going to manage those lands. The lands wouldn’t come out of
our control, they basically come from BLM ownership over to Bu-
reau of Indian Affairs ownership, on behalf of the tribe.

The CHAIRMAN. Is the BIA prepared to assist the tribes?

Mr. BLACK. Certainly.

The CHAIRMAN. And S. 2480 would release the Red Spring Wil-
derness Study Area from further study. Give us some more infor-
mation on the details of that release and what that means for the
land being transferred to the tribe.

Mr. BrACK. Basically that would take the land out of that WSA,
or I forget the exact term, but it takes it out of that WSA. The only
people that can do that is Congress. So if Congress does that, and
we are supportive of that at this point, there is another WSA right
there in the area that we would continue to work with.

The CHAIRMAN. Okay, that is good. On the Albuquerque convey-
ance, your statement on S. 2465 mentions a concern with the re-
strictions in 3(e) that may prevent the BIA from continuing its op-
erations on the land. Section 3(e) does say that any existing restric-
tions already in effect shall remain in effect. So I am a little bit
confused by the concern.

Mr. BLACK. Our concern there primarily is that it is addressing
rights-of-way and other easements and encumbrances. Right now
we currently use those two parcels that I mentioned in my testi-
mony for Southern Pueblo Agency. We just want some assurance,
or maybe language that will give us a little more comfort. Talking
with the Pueblos and others, I don’t think that is going to be a
problem. It is just something we wanted to make sure we noted.

The CHAIRMAN. Have you talked to Senator Udall about this?

Mr. BLACK. No, not at this point, but we certainly will.

The CHAIRMAN. That would be good.

Mr. BLACK. It is a very simple thing.

The CHAIRMAN. You don’t see this as a major blockage?

Mr. BLACK. No.

The CHAIRMAN. It is just a simple fix. Good.

Mr. BLACK. We look forward to being able to transfer the remain-
der of those lands over to the Pueblos.

The CHAIRMAN. That is perfect. I think this is another one, all
five of these, frankly, if we can work out the problems that are
there, we might be able to get something done, hopefully in this
Congress.

On the sovereign immunity provisions in S. 2503, the Water
Rights Settlement, your testimony states concerns with the sov-
ereign immunity and claims waiver provisions in S. 2503. Can you
tell us how these issues could be resolved?

Mr. BLACK. Honestly, I can’t, sir, I am an engineer, not a lawyer.
That is a question I am definitely going to have to defer to our so-
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licitors in DOJ to provide a written response to you. And we are
happy to do that.

The CHAIRMAN. Are discussions currently going on at this point?

Mr. BLACK. Yes, they are.

The CHAIRMAN. So this is not new to them?

Mr. BLACK. No, not at all.

The CHAIRMAN. Okay. So the same kind of deal as the previous
question, if you can get us that information it will enable us to
move forward.

Mr. BLACK. Yes.

The CHAIRMAN. And if you want a time lines, I could say have
it here in two weeks or three weeks, or one week, or tomorrow. But
I won’t do that to you because I know you, Mike, and I know you
will get them here as quickly as possible.

Mr. Brack. Yes. I will do everything I can.

The CHAIRMAN. Your testimony also recognizes that this is
unique settlement and that the Administration is insisting on spe-
cific sovereign immunity language more consistent with past water
rights settlements. Your testimony refers to these provisions as ad
hoc provisions. But if this is a unique settlement, can we really use
the standard boilerplate language that has been used in past set-
tlements?

Mr. BLACK. Again, I am going to have to get back to you on a
more specific answer for that, as it relates to the water rights set-
tlement and the sovereign immunity provisions.

The CHAIRMAN. Okay, that sounds good. That is all I have, but
since we have two members here, I will defer to them to see if they
hallvekgny questions. Senator Crapo, do you have questions for Mr.
Black?

STATEMENT OF HON. MIKE CRAPO,
U.S. SENATOR FROM IDAHO

Senator CRAPO. No, thank you, Mr. Chairman, I just want to
thank you for holding this hearing and I have a statement that I
will just put into the record.

[The prepared statement of Senator Crapo follows:]

PREPARED STATEMENT OF HON. MIKE CRAPO, U.S. SENATOR FROM IDAHO

Thank you, Mr. Chairman, for holding this important hearing today.

S. 2503 is a particularly innovative approach to Indian water rights settlements.

Similar to the 2004 Snake River Act that approved Idaho’s Nez Perce Agreement
in the Snake River Basin Adjudication, this Phase One Indian water rights settle-
ment brought together the Federal Government, an Indian Tribe, the State and non-
federal water users to advance interests on all sides.

Both are pioneering examples of collaboration that illustrate how Indian water
rights can secure long-term future relationships between the Federal Government,
Indian country, the State and non-federal water users.

I am encouraged to see these types of negotiations succeed in Idaho and now Ari-
zona.

Thank you.

The CHAIRMAN. Thank you for being here, Senator Crapo.

Senator Udall, do you have anything? I just got done thoroughly
grilling Mike Black on your bill. Do you have any questions you
would like to ask him?
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STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, first of all, Chairman Tester, for
thoroughly grilling him and asking him all about it. I understand
he has some concerns and we look forward to working with him to
Eelslolving those and making the Committee comfortable with the

ill.

The CHAIRMAN. So then you know, he looks forward to working
with you, too.

Senator UDALL. Good.

The CHAIRMAN. That is good.

Senator UDALL. Thank you very much.

The CHAIRMAN. So with that, Mike, thank you very much for
being here. We very much appreciate the time that you spent in
front of the Committee. We will be working with you to get the
issues on your concerns on your concerns and with all these issues.

Mr. BLACK. Thank you.

The CHAIRMAN. You bet.

Now we are going to ask the third panel to come to the table.
We are going to hear from Northern Cheyenne President Llevando
Fisher, then we are going to hear from Chairwoman Aletha Tom
of the Moapa Band of Paiute Indians, Chairman Arlan Melendez
of the Reno-Sparks Indian Colony, both from Nevada. Chairwoman
Sherry Counts of the Hualapai Tribe has joined us from Arizona,
and finally, Mike Canfield, President of the Indian Pueblos Cul-
tural Center has come to us from New Mexico. Each witness today
will discuss the bills that are impacting their tribes. We have five
bills, we have five witnesses and we have five minutes per witness.

I would ask that you try to stay as close to that five minutes as
you possibly can. The reason is because if you do that, it will give
us more time for questions, which are always very beneficial. I
want to thank you all for traveling, for the most part, a long dis-
tance to get here. We thank you for being willing to testify in front
of this Committee.

Before we start with you, President Fisher, I would kick it over
to Senator Udall, if he would like to introduce Mr. Canfield.

Senator UDALL. Chairman Tester, thank you very much. I would
like to introduce Mr. Canfield and say a few words about the bill,
too.

I am pleased to see Mike Canfield here testifying on behalf of S.
2465. He is a member of the Laguna Pueblo. Mike has more than
35 years of experience working in Indian Country and providing
leadership and organization development expertise to tribal govern-
ments and tribally-owned organizations across the Country. I think
he has done a very good job there.

Mike became involved with the Indian Pueblo Cultural Center in
Albuquerque almost 20 years ago as a board member. He
transitioned into the CEO role in 2011. The corporation currently
employs 180 people and is responsible for over $30 million in an-
nual revenue. The bill Mike is testifying on behalf of is a small, yet
important land transfer to the 19 Pueblos of New Mexico. In 1884,
a tract of land in New Mexico was set aside for the construction
of what became the Albuquerque Indian School. The school pro-
vided an education to Pueblo and other Indian students until the
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1960s when the United States determined land was no longer need-
ed for Federal Indian school purposes. In 1969, the United States
began a long process of transferring the land into the jurisdiction
and control of the 19 Pueblos of New Mexico. S. 2465 finalizes that
process with the transfer of 11 acres consolidating several small
parcels of contiguous land with the 44 acre tract that has been held
in trust for the Pueblos since 1993. The Indian Pueblo Cultural
Center property itself has been held in trust for the Pueblos since
1978.

The Indian Pueblo Cultural Center is a real jewel and Chairman
Tester, I would invite you out to the North Valley in Albuquerque
to see that. It is on the development of the former Albuquerque and
Indian School Reserve. It is instrumental for the economic develop-
ment, and Mike knows this very well, the economic development of
the 19 Pueblos. Mike has stated that the vision of the Albuquerque
Indian School District is to become a self-sustaining district that
they can manage as a micro-economy, a district where the Pueblo
can conduct government-to-government relations, a central location
for celebrating Pueblo arts and culture and a district that will pro-
vide significant economic development opportunities for the local
community, including the 19 Pueblos of New Mexico. So I am proud
to support the legislation and proud to have Mike as a friend and
look forward, as we move through this, to asking him some ques-
tions.

Thank you very much for letting me introduce him.

The CHAIRMAN. Absolutely. Thank you, Senator Udall.

Before we get to President Fisher, I would like to introduce a
couple folks who came with President Fisher from the great State
of Montana, Tracey Robinson and William Walks Along, welcome
to both of you, to the Senate Indian Affairs Committee.

With that, President Fisher, you are up.

STATEMENT OF HON. LLEVANDO FISHER, PRESIDENT,
NORTHERN CHEYENNE TRIBE

Mr. FISHER. Chairman Tester and Committee members, I am
Llevando Fisher, President of the Northern Cheyenne Tribe of
Montana. It is my second term as president and I have served
many terms on the council.

I would like to thank Senator Walsh for introducing S. 2442 and
thank the Committee for holding the hearing. I ask that my writ-
ten statement be included in the record.

Land is everything to the Northern Cheyenne Tribe. It is vital
to us culturally, spiritually and to provide food and shelter. Our
reservation is about 450,000 acres. Thanks to the courage and sac-
rifice that has been made, the tribe controls 95 percent of its sur-
face and all but 5,000 acres of the subsurface on the reservation.

At the same time, the tribe has many economic and social chal-
lenges. The Northern Cheyenne Lands Act is designed to address
these challenges by giving the tribe more control over the land,
mineral and trust fund. This bill is a tribal bill. Over 20 years ago,
during my first term as tribal president, I approached Great North-
ern Properties about the possibility of GNP transferring the rights
to the tribe. Since then, many times, our resources have been dedi-
cated to reaching agreement.
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Section 4 of the bill transfers the fee land to the United States
in trust, north of the land or on our reservation. The reservation
is good economic development for truck stop business facilities to
support our program. The rest of the land is in South Dakota, adja-
cent to Bear Butte, a land that is sacred to our tribe, where our
prophet Sweet Medicine received the sacred arrows from Bear
Butte, along with the cultural ways of our people. Placing that land
into trust will protect the land from commercial development and
preserve its spiritual uses for our tribe and other Indian tribes who
worship there.

Section 5 will correct the error that over 114 years ago a Federal
agent followed to follow the direction of Congress to acquire owner-
ship of 5,000 subsurface acres within the reservation to the tribe.
To correct the error, the Great Northern Properties will transfer
these coal tracts to the tribe, a total of 117 million ton of coal. In
return, the United States will transfer tracts containing 112 mil-
lion tons of Federal coal to GNP. The tribe would waive all claims
against the United States for the failure to acquire the 5,000 acres
for the tribe before.

The tribe and GNP have agreed that the tribe would get 40 per-
cent of any revenue that GNP receives from the development of
coal. This would be the first time the tribe has received any funds
from coal mining surrounding our homeland.

Section 6, transfer of $5 million of trust fund, was created by the
tribe in 1992 water settlement to the tribe. The tribe can get a bet-
ter transfer of the investment than the Office of Special Trust with
a government fund that has been successful for many years. The
principal of the funds will be invested in revenue and used for trib-
al programs such as education, heating bills and burial services. In
exchange, the tribe will waive claims against the United States for
misfunding the trust fund.

Section 7 concerns land consolidation and agriculture. There is
very little farm land on the reservation to do our tribal farm. A
large area with suitable conditions must be in place. We have not
been able to identify the place because our land is too fractionated.
Section 7 would require Secretary of Interior to report to the Com-
mittee about the nature of the land consolidation on the Northern
Cheyenne where agriculture is a possibility there. The tribe has
worked with the Montana delegation introducing bills in previous
Congresses to accomplish some of the goals in the current bill. This
bill is 35 percent different than the other bills incorporated in
many other tribal compromises. The bill does not provide the tribe
with the $7 million of funds addressed in the mineral development
where our reservation is the primary recipient. The current bill
does not include Federal coal that is about to be mined by the pre-
vious resident.

The current bill involves Federal tracts near existing mines that
are not controversial on more [indiscernible] that are identified in
the [indiscernible]. This bill kind of protects the surface rights
owner of that Federal tract for the first time. However, the tribe
would like to work with the Committee on the language of Section
5 of S. 2442 that prevents surface mining in the tract subject to
a 1984 BLM resources management plan. We believe that the cur-
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rent language will limit the tribe’s income from these tracts if it
was developed.

In conclusion, S. 2442 is a tribal bill supported by the National
Congress of American Indians, Montana tribal leaders, and the
State land board. It will address many of the longstanding unjust
suffering from the tribe at the hands of the Federal Government
and give the tribe additional tools to enhance self-governance and
economic development opportunities.

We look forward to working with the Committee. Thank you.

[The prepared statement of Mr. Fisher follows:]

PREPARED STATEMENT OF HON. LLEVANDO FISHER, PRESIDENT, NORTHERN
CHEYENNE TRIBE

Chairman Tester and Committee Members, I am Llevando Fisher, President of
the Northern Cheyenne Tribe of Montana. Some people call me “Cowboy.” I was
elected as President by vote of our Tribal membership and my term expires in No-
vember 2016. Prior to that, I was elected by the people to serve as President in 1992
and to multiple terms on our Tribal governing body, the 11-person Northern Chey-
enne Tribal Council. I am pleased to be here today to testify on behalf of the North-
ern Cheyenne Tribe in strong support of S. 2442, the Northern Cheyenne Lands Act.
Today, I am accompanied by Tribal Councilmembers Eloise Snow and Tracy Robin-
son and Tribal Administrator William Walksalong. I want to thank Senator Walsh
for introducing S. 2442 and thank the Committee for holding this hearing.

If S. 2442 is enacted, several long-standing paramount issues for the Northern
Cheyenne will finally be resolved and the Tribe’s ability to control its land, mineral
resources, and trust funds will be greatly enhanced. This will improve the Tribe’s
ability to self-govern and control its own destiny and will provide sorely needed eco-
nomic development opportunities. I want to stress that the Northern Cheyenne
Lands Act is a Tribal bill. The bill has four key elements.

Summary of S. 2442

First, S. 2442 directs the Secretary of the Interior to take certain fee lands owned
by the Tribe into trust. As authorized by Section 4, certain land that the Tribe has
acquired in fee over the years with its very limited resources would be transferred
into trust status. Most of the land is on-Reservation, with two of the parcels adja-
cent to other land near the Reservation already held in Trust for the Tribe. The re-
maining land is located very close to our most precious sacred site, Bear Butte in
South Dakota. By transferring those lands into trust status, the Tribe would
strengthen the permanency of its land holdings, eliminate jurisdictional ambiguities,
increase economic development opportunities, and protect an important sacred site.
On the lands in Montana, the Tribe would attempt to engage in economic develop-
ment, such as a convenience store and truck stop, and build facilities for important
social programs. For the sacred lands in South Dakota, trust status will ensure
their protection from commercial development.

Second, Section 5 of the bill directs the Secretary to accept eight subsurface sec-
tions owned by Great Northern Properties (GNP) and located within the Reservation
into trust for the Tribe. The Secretary is directed to transfer sections of federal coal
to GNP as compensation for the on-Reservation tracts. Our Reservation will finally
be made whole by rectifying an error made by the United States over a century ago.
Congress directed the acquisition of land to expand the Reservation and the federal
agent charged with this responsibility failed to acquire 5,000 subsurface acres of
prime coal on our Reservation. Those subsurface acres would be transferred to the
Tribe by the private company that currently owns them, GNP. This would fulfill
commitments made to the Tribe in 2002 by the Montana Congressional delegation,
other federal officials, and the State of Montana when the Tribe dismissed a lawsuit
against the United States. GNP would receive coal from the United States and the
Tribe would be granted a 40 percent interest in any revenue GNP receives from that
coal if it is ever developed. This would be a badly needed revenue stream which
would help mitigate the many impacts of the mineral development that has encir-
cled our Reservation and our people for many years.

Third, the Secretary is directed to transfer to the Tribe a trust fund that was cre-
ated for the Tribe and is currently held by the United States Office of Special Trust-
ee (OST). As authorized by Section 6, a fund that originated from the Northern
Cheyenne Reserved Water Rights Settlement Act of 1992 would be transferred to
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the Tribe’s permanent fund and held in perpetuity to fund important basic services
such as educational programs, home energy bills, elderly needs and burials, all of
which often go unfunded due to lack of resources. The fund is currently held for the
Tribe’s benefit as the “Northern Cheyenne Trust Fund” by OST and its earnings are
credited to the Tribe.

Fourth, Section 7 directs the Secretary to prepare an inventory of fractionated
lands within the Northern Cheyenne Reservation that the United States holds in
trust for the Tribe or individual Indians and to provide information about the suit-
ability of those fractionated lands for agricultural purposes. The Tribe believes that
agriculture could be an important source of income, employment, and pride to Tribal
members in the future; however, there is very little farming on the Reservation
today. The inventory called for by Section 7 will help the Tribe direct its land con-
solidation efforts toward creating Tribal-owned tracts suitable for agriculture, which
would create another source of income and employment for the Tribe and its mem-
bers. Section 7 also directs the Secretary to periodically report the Tribe’s progress
toward land consolidation and economical agricultural use of trust land, including
“lessons learned” in the process, to this Committee and the House Committee on
Natural Resources no less than once per year for the next five years.

Attached to my written statement is a document that summarizes the Northern
Cheyenne Tribe’s dramatic struggles over the past 40 years with coal-related devel-
opment, which provides perspective on why the enactment of the Northern Chey-
enne Lands Act is just and appropriate. I also attached copies of a letter signed by
each member of the State of Montana’s Board of Land Commissioners (consisting
of the State’s five top elected officials), a resolution of the Montana-Wyoming Tribal
Leader’s Council, and a resolution of the National Congress of American Indians,
each supporting S. 2442 and urging its passage. Finally, I have included two maps—
one showing how our Reservation has been encircled by coal-related development
projects, and another showing our Reservation, its communities and the network of
on-Reservation roads serving those off-Reservation projects. As discussed in greater
detail herein, these projects force extensive unmitigated impacts onto our Reserva-
tion and people, while the Tribe and its members are excluded from the compen-
sating benefits (impact funding, employment, and commercial opportunity) of such
development. I request that all these documents be included in the hearing record.

Preserving and Protecting Tribal Land is of Paramount Importance to the
Northern Cheyenne

We Northern Cheyenne cherish our land. To us, our land is everything. It has pro-
vided for our families for centuries. After we were forcibly relocated to the Okla-
homa Territory in 1878 as retribution for our resistance to non-Indian domination
and our participation in the Battle of the Little Bighorn (the Custer Battle), we
(uniquely among all other tribes so relocated) trekked back to our historic homeland
in Montana. This journey came at great cost to the Tribe—death, imprisonment and
other deprivations—as we were hounded along the way by thousands of hostile U.S.
military soldiers and settlers. We eventually made it back to Montana to reclaim
our homeland and the Northern Cheyenne Reservation was later formally estab-
lished by Presidential Executive Order in 1884.

Today, the Northern Cheyenne Reservation is bordered on the west by the much
larger Crow Indian Reservation and on the east by the Tongue River. Our Reserva-
tion is truly the homeland of the Northern Cheyenne. The Reservation population
is approximately 90 percent Northern Cheyenne. Non-Indian presence on the Res-
ervation is minimal. A majority of our approximately 10,000 Tribal members reside
on the Reservation. Traditional Cheyenne values and culture still thrive on the Res-
ervation and the Cheyenne language is still spoken. The Reservation remains cul-
turally distinct from the surrounding land and communities.

Of 1ts 447,000 acres, over 95 percent of the Reservation surface is owned, con-
trolled and used by the Tribe and its members. The primary land uses are cattle
grazing, some timber harvesting, and ceremonial and subsistence use. Non-Indian
use of Reservation lands is minimal. Despite the Tribe’s success in controlling much
of the Reservation, there are a few areas where the Tribe strongly desires to shore
up control and ownership, and those areas are addressed in the Northern Cheyenne
Lands Act.

Despite extremely limited resources, the Tribe has continued to prioritize land ac-
quisition within the Reservation and purchased approximately 1600 acres of land
it now owns in fee. Section 4 of S. 2442 authorizes the Secretary of the Interior to
transfer that fee land into trust status. Much of that land is located in areas that
could be commercially developed in our population center of Lame Deer. By trans-
ferring the Reservation lands into trust, the Tribe’s jurisdiction to regulate those
lands would never be questioned and Tribal beneficial ownership of that land would
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be essentially permanent for future generations because it is more difficult to convey
trust land than fee land.

The legislation also authorizes the Secretary of the Interior to take into trust 635
acres adjacent to the Bear Butte State Park in South Dakota which the Tribe pur-
chased. Bear Butte is on the National Register of Historic Places and a National
Historic Landmark. Bear Butte is considered by many Native Americans, including
members of the Northern Cheyenne Tribe, as a sacred place. Bear Butte is our
Mount Sinai. It is where our prophet Sweet Medicine received the Sacred Arrows
along with the ceremonies and cultural ways of our people. The Sacred Arrows re-
main protected by our traditional leaders to this day. These lands also serve as a
base for tribal pilgrimages. By placing the lands in trust, the United States would
be furthering the Tribal goal of protecting Bear Butte from commercial development
that is inconsistent with its spiritual importance. Placing the lands into trust will
preserve their spiritual use by our Tribe and other Indians who worship there.

The Tribe’s Ownership of the Reservation Mineral Estate is Plagued by a
Century-Old Federal Error

The entire Reservation mineral estate—except for the eight sections that are the
subject of Section 5 of S. 2442—is owned by the Tribe as a single entity. Because
of the paramount importance to us of our land, we have a sacred duty to pursue
ownership of the eight sections. Securing ownership of those eight sections has been
a priority of the Northern Cheyenne for decades, including when I served as Tribal
President 20 years ago, and S. 2442 will finally accomplish that goal.

The eight sections of subsurface are also of great commercial value. The coal is
very high quality and relatively easy to mine economically. Several decades ago,
those subsurface rights were leased to Peabody Coal Company for valuable consider-
ation by the then-owner, Burlington Northern Railroad. Although those leases are
no longer in force, we don’t want to repeat that experience again. But, without own-
ership of that subsurface, we at best have limited power over, and would suffer im-
pacts and gain scant benefits from, the development of the coal.

We have been continuously deprived of ownership of the eight subsurface sections
since 1900 because of a federal error. In 1900, because of hostilities and violence
between Northern Cheyenne, non-Indian settlers and illegal squatters on or adja-
cent to the Tribe’s 1884 Reservation, Congress directed Indian Inspector James
McLaughlin to purchase the legal and illegal non-Indian interests on and near the
Reservation so that the Reservation could be enlarged eastward to the middle of
Tongue River. Inspector McLaughlin proceeded to do so, paying the legal and illegal
settlers between $1500 and $2000 per claim. In contrast, Inspector McLaughlin paid
only $25 per family to Northern Cheyennes then living on federal land previously
allocated to them east of the Tongue River. The Reservation was then expanded
eastward to mid-channel of the Tongue River by Presidential Executive Order in
1900.

In performing his duties, Inspector McLaughlin made a critical error. Although
he purchased all lands within the Reservation (as expanded) then owned by North-
ern Pacific Railway, Inspector McLaughlin missed eight sections of subsurface
owned by the Railway. For 114 years, the United States has failed to remedy this
error by not acquiring this valuable mineral estate for the Tribe. Approximately 20
years ago, Great Northern Properties purchased the entire inventory of railroad sub-
surface in Montana, including the eight sections within the Northern Cheyenne Res-
ervation. If the Northern Cheyenne Lands Act is passed, the Tribe would waive all
claims related to this error.

A Tribal Initiative to Rectify the Federal Error Which Could Result
in Much-Needed Tribal Income from Off-Reservation Mineral
Development

The Tribe, on its own initiative, approached GNP with a proposal to resolve by
agreement the 114-year old federal error which deprived the Tribe of ownership of
the eight sections of Reservation subsurface now owned by GNP. The beginning of
this process is documented in a 1993 letter from the Tribe’s mineral consultant to
the Tribe’s attorney reflecting a conversation with GNP’s President, who was recep-
tive to the idea. A copy of that letter is attached and I request that it be included
in the hearing record. The Tribe successfully negotiated and drafted a written agree-
ment with GNP committing GNP to deed its eight sections of Reservation sub-
surface to the Tribe if GNP receives off-Reservation federal coal reserves in Mon-
tana as compensation for the transfer. An updated version of that agreement is near
completion. With the willing cooperation of GNP and the Tribe, the United States
is now in a position to remedy an ongoing federal mistake that greatly impacts the



24

Northern Cheyenne Tribe. The Northern Cheyenne have waited many decades for
this opportunity.

The Tribe—GNP agreement also provides that the Tribe will receive 40 percent
of the net revenue from the off-Reservation coal that is subbituminous and 24 per-
cent of the net revenue from the off-Reservation coal that is lignite. The federal coal
tracts, which have been identified for the transfer and are depicted in maps ref-
erenced in S. 2442, consist of tracts in the vicinity of the Bull Mountains and East
Fork mine areas. Despite their relative proximity to those mine areas, current de-
velopment plans are such that the coal in this sections would not be mined for at
least 10 to 15 years. The Tribe’s royalty interest in the Bull Mountains and East
Fork tracts would provide desperately-needed revenue to the impoverished Northern
Cheyenne Tribe. Those Tribal royalty interests would, if the tracts were ever mined,
yield the only source of funding available to the Tribe to deal with the impacts of
the mining of those tracts near the Reservation. All of these tracts contain subbitu-
minous coal and the Tribe would therefore hold a 40 percent interest in the royalties
derived from the future development.

The royalty revenue would help redress continued economic imbalances and bur-
dens imposed on the Tribe by off-Reservation coal development. The Northern Chey-
enne Reservation lies in the heart of Montana’s Powder River coal region. As shown
in the attached maps, the Reservation is surrounded on all sides by major existing
and proposed coal-related projects and includes a network of roads used by these
offReservation projects to travel through the reservation and the region. This pat-
tern of development produces major influxes of newcomers to the area and leads to
undesirable socioeconomic effects on the Tribe, including on-Reservation crime, traf-
fic and accidents. Because our Tribal government lacks adequate legal authority and
resources to deal with these non-Indian incursions, there are heightened tensions
between Tribal members and non-Indian visitors.

Public services and facilities on the Reservation have long been grossly inad-
equate, both in absolute terms and in marked contrast to off-Reservation commu-
nities. The surrounding development increases pressures on those public services
and facilities. Severe deficits have been documented in Reservation housing, water
and sewer, solid waste, education, health care, law enforcement, fire protection, and
transportation. Those deficits increase as on-and offReservation populations increase
with development.

With no tax base and minimal on-Reservation economic development, the Tribe
thoroughly lacks the financial resources to address these socio-economic impacts and
respond to the increased demands caused by the off-reservation coal development.
In contrast, the surrounding development produces tremendous public revenues
(lease bonuses, rents and royalties, state production taxes, real and personal prop-
erty taxes, and other exactions) for the United States, the State of Montana and the
counties and municipalities that adjoin the Reservation. The Tribe is privy to none
of these public revenues. We suffer the impacts of development but receive no reve-
nues that would allow us to minimize the ills inflicted by this development.

Also, while the Northern Cheyenne suffer chronic unemployment rates averaging
over 60 percent, very few Northern Cheyenne are employed in these off-Reservation
projects. Indeed, Reservation unemployment rates have not improved during the
course of the development of coal mines and power plants in the vicinity of the Res-
ervation. Historically, Native American employment in Montana’s Powder River
Basin mines has averaged approximately 3.5 percent of the total labor force, absent
any special hiring-agreement mandates. State law does not authorize the holders of
State mining leases to offer any employment preference to local Native Americans.
The bottom line is that average per-capita income on the Northern Cheyenne Res-
ervation is a minor fraction of that in surrounding communities, and the Tribal un-
employment rate is many multiples of the off-Reservation rate.

In summary, because of the very weak economic ties between the Reservation and
surrounding off-Reservation communities, the Northern Cheyenne have not shared
in the economic gains from regional coal development. The Reservation does not
benefit significantly in terms of jobs, construction contracts, general business activ-
ity, or increases in Tribal governmental revenues from the regional increase in eco-
nomic activity generated by additional off-Reservation coal development. Thus, the
Northern Cheyenne suffer an array of major adverse impacts from the off-Reserva-
tion (largely federally-sponsored or facilitated) coal-related development and enjoy
few, if any, of the compensating benefits enjoyed by the United States, the State
and surrounding communities and residents. However, the Tribe may be able to
share in those compensating benefits someday via a revenue sharing agreement that
will only be possible if the Northern Cheyenne Lands Act becomes law.
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The Tribe Settled its Claims Over the Otter Creek Coal Transfer in
Exchange for Promises to Support the Goals Contained in S. 2442

The Congressionally-directed transfer of the massive federal Otter Creek Coal
Tracts to the State of Montana in 2002 perpetuates and exacerbates the existing
economic and social inequities between the Reservation and surrounding commu-
nities. The Otter Creek Tracts comprise about 8,000 acres of coal lands along both
sides of Otter Creek south of Ashland, Montana, and just east of the Northern
Cheyenne Reservation. The Tracts are estimated to contain 533 million tons of re-
coverable coal reserves checkerboarded with more than 700 million tons of private
and other State coal. The result is the single largest block of currently available,
developable coal reserves in Montana. Those resources have now been entirely
leased to a wholly-owned subsidiary of Arch Coal, Inc., the Nation’s second largest
coal mining company, and Arch is aggressively proceeding toward development. The
surface rights to the Otter Creek Tracts are held by private landowners, the State
of Montana and the Bureau of Land Management. Otter Creek is a tributary to the
Tongue River, which forms the eastern boundary of the Northern Cheyenne Res-
ervation.

The Tribe, in extensive correspondence and meetings with all major interests,
strongly and repeatedly expressed opposition to the proposed transfer of the Otter
Creek tracts by the Secretary of the Interior to the State without accompanying
measures to mitigate the enormous negative economic and social impacts that devel-
opment of the Otter Creek tracts would have on the Reservation. The Tribe filed
a lawsuit in Federal District Court in Washington, D.C. to enjoin the Secretary’s
transfer of the Otter Creek Tracts to the State.

In an effort to achieve a settlement of its claims, the Tribe met with members
of Congress, the Governor, the other top elected officials of the State, the Secretary
of the Interior, BLM, BIA, industry and other interested parties. As a result, the
Montana State Land Board agreed to support the enactment of Federal legislation
providing impact funding to the Tribe, directing the transfer of the GNP-owned sub-
surface tracts within the Reservation to the United States and compensating GNP
with a transfer of federal coal, and providing the Tribe with an economic interest
in the development of the coal received by GNP. In return for the foregoing State
commitments, the Tribe agreed to, and did, dismiss with prejudice its federal law-
suit. Features of that settlement are in the Northern Cheyenne Lands Act; namely,
the provisions related to clearing title to the 5,000 subsurface acres currently held
by GNP and the accompanying revenue sharing opportunity for the Tribe in revenue
generated from the tracts to be transferred to GNP.

In negotiating its Otter Creek settlement with all parties from beginning to end,
the Tribe worked closely and with the encouragement of the Montana Congressional
delegation and BLM’s Montana State Office. The understanding reached was that
federal impact funding of $10 million per year for seven years would be sought
through legislation, structured in a way to assure that that financial resource would
be a permanent resource, available to the Tribe to fund on-Reservation public serv-
ices, facilities and other governmental matters, as new development projects pro-
ceeded within 25 miles of the Reservation. In fact, $70 million of impact funding
was included in a 2004 iteration of the bill.

The Tribe, in good faith, relied on all of these commitments in consummating the
Otter Creek settlement and dismissing its litigation against the Otter Creek trans-
fer. However, the impact funding has not been included in S. 2442 in light of the
current difficulties in securing any direct funding from Congress. Someday, we hope
to secure such funding. As things currently stand, therefore, the proceeds of the pro-
posed Tribal 40 percent interest in the GNP royalties stand as the only potential
source of impact funding available to the Tribe to cope with the accrued and future
impacts of surrounding coal-related development, including the massive develop-
ment envisioned for the Otter Creek tracts.

In addition to foregoing tens of millions of dollars of impact funding, the Tribe
has addressed several concerns raised in prior versions of the bill. First, the location
of the federal tracts GNP would receive is in proximity to existing mines. Prior
iterations of the bill included tracts in pristine and highly controversial areas, such
as the Otter Creek area. Second, in contrast to other tracts in prior bills, the tracts
GNP would receive are not within any mine plan or scheduled for development. Cur-
rently, the tracts would not be developed for at least 10-15 years. It is entirely pos-
sible the tracts are never mined given current coal market conditions. Third, the
concerns of the owners of the surface lands over the federal minerals are addressed.
The bill includes a provision retaining the federal right of surface owners to control
whether mining occurs below their lands even after the federal tracts are trans-
ferred to GNP. Prior iterations of the bill did not include this element either.
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However, for several reasons, the Tribe would like to work with the Committee
to address the inclusion of Section 5(a)(2)(A)(i) in S. 2442, which prohibits surface
mining on federal tracts conveyed to GNP if those tracts were not “determined to
be acceptable for further consideration for leasing” in the 1984 BLM Billings Re-
source Management Plan (RMP). First, as mentioned above, Section 5(a)(2)(A)(i) al-
ready protects the rights of surface owners by retaining the federal right of surface
owners to control whether mining occurs below their lands even after the federal
tracts are transferred to GNP. Second, prohibiting surface mining on tracts based
on the 1984 RMP could limit the Tribe’s ability to earn income on these tracts if
they are ever developed. As part of the exchange agreement between the Tribe and
GNP, the Tribe will receive a significant income derived from the royalties paid
from the mining of coal underneath the tracts affected by the 1984 RMP provision.
In the future, if it is determined that those tracts could be surface mined, appro-
priate mining permits are issued and surface owner consent is obtained, the RMP
provision would limit the Tribe and GNP from monetizing the resources they own
under the affected tracts. As discussed above, the Tribe has already compromised
by agreeing to forgo $70 million in impact aid at this time. Thus, the Tribe’s royalty
interest in the Bull Mountains and East Fork tracts is the only funding in the bill
available to assist the Tribe in dealing with the impacts of off-Reservation coal de-
velopment. Therefore, it is important to the Tribe that it receive the maximum re-
turn possible on its royalty interest to provide desperately-needed income.

The Tribe is Entitled to Manage its Own Water Rights Trust Fund

Section 6 of S. 2442 concerns a $5 million trust fund account, referred to as the
“Northern Cheyenne Trust Fund,” which is currently held on behalf of the Tribe by
the OST. The earnings are applied for the benefit of the Northern Cheyenne Tribe.
The principal amount in the Fund originated from the 1991 Water Rights Compact
between the United States, State of Montana, and the Tribe.

These same parties reached a settlement agreement in 1999 which states that the
principal of the Fund shall remain in perpetuity, that the earnings of the Fund are
to be paid to the Tribe, and that the Tribe may transfer the Fund from federal to
private management. OST has paid the earnings from the Fund to the Tribe, includ-
ing over the last few years. However, in 2008, OST took a position inconsistent with
the settlement agreement: because the appropriation could only be used for pur-
poses expressly authorized by Congress, the principal account balance must remain
under federal control. The Tribe strongly disagrees and believes that it is entitled
to transfer the funds to private management, as originally agreed upon by the par-
ties. This issue would be resolved if Congress directed OST to transfer the funds
to the Tribe’s permanent fund for private management.

The Tribe’s Permanent Fund Plan states that the principal must be held in per-
petuity and only a certain percentage of the earnings may be used each year, spe-
cifically: 5 percent of the average quarterly market value of the Permanent Fund
during the immediately preceding four fiscal years. The earnings can be used for
a limited number of uses: law enforcement, education, youth or elderly programs,
burial, public services, culture, land acquisition, natural resources, economic devel-
opment, Reservation district allocations, and governmental services. By directing
the Secretary to transfer the fund to the Tribe’s Permanent Fund, the funds would
be held in perpetuity and the earnings would be used for these vital services.

The Permanent Fund is a very secure vehicle for these funds. The Permanent
Fund plan cannot change without a vote of the Tribe’s membership and the mem-
bership has repeatedly shown that it is reluctant to make any changes to this fund.
The fund has grown by several millions of dollars in its almost two decades of exist-
ence.

The United States has failed to manage the Northern Cheyenne Trust Fund in
compliance with its fiduciary responsibilities, resulting in a very low rate of return.
This gives rise to claims against the United States for trust fund mismanagement.
Such claims would be waived by the Tribe under S. 2442.

The Tribe Would Benefit from Consolidating Fractionated Trust Lands
That Are Suitable for Agriculture

The final section of S. 2442, Section 7 directs the Secretary to prepare an inven-
tory of fractionated lands within the Northern Cheyenne Reservation that the
United States holds in trust for the Tribe or individual Indians and to provide infor-
mation about the suitability of those fractionated lands for agricultural purposes.
The Secretary is also directed to submit the land inventory to this Committee, as
well as the House Committee on Natural Resources, within 180 days of enactment.
The Tribe is interested in creating additional income and employment opportunities
on the Reservation through agriculture. The Tribe hired a consultant several years
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ago to examine the Reservation’s potential for agriculture. The consultant deter-
mined that the Tribe would need at least 6,000 contiguous acres under Tribal own-
ership, with the correct conditions to operate a Tribal farm within the Reservation.
We have not been able to identify locations on the Reservation that could support
a farm because many tracts suitable for agriculture are highly fractionated. Obtain-
ing leases from the individual owners of fractionated lands is hindered by the often
extreme number of heirs who must consent to a lease. The inventory called for by
Section 7 of the bill would help the Secretary and the Tribe identify the extent of
fractionation as it relates to agricultural lands, which will help the Tribe determine
how to consolidate fractionated interests into Tribal ownership to create tracts suit-
able for agriculture.

Section 7 of the bill directs the Secretary to prepare periodic reports regarding
obstacles to consolidating trust land ownership on the Reservation, the Tribe’s
progress toward making agricultural use of trust land economical, and any outcomes
or lessons learned by the Secretary and the Tribe as a result of the Tribe’s land
consolidation efforts. These reports shall be submitted to this Committee and the
House Committee on Natural Resources no less than once per year for the next five
years. As one of the first tribes to sign a cooperative agreement with the Depart-
ment of the Interior Land Buy-Back Program for Tribal Nations, the Tribe is excited
to share news of its land consolidation obstacles and achievements with Congress.

Conclusion

The Tribe has pursued passage of S. 2442 with integrity and honor. S. 2442, if
enacted, would achieve the following constructive results:

(1) Consolidate the Tribe’s land base and the Tribe’s ability to self-govern.

(2) Enhance the Tribe’s opportunity for economic development on the Reserva-
tion.

(3) Protect the area around Bear Butte, which is sacred to the Northern Chey-
enne and other tribes.

(4) Remediate the federal government’s 114-year error which has deprived the
Tribe of ownership of eight sections of Reservation subsurface. As S. 2442
provides, in return for the mineral conveyances provided for in the bill, the
Tribe would release any and all claims it may have against the United
States for that error.

(5) Prevent GNP (or anyone else) from developing the eight sections without
Tribal consent or benefit, irrespective of the long-standing Tribal concerns
about Reservation coal development.

(6) Provide a potential revenue stream to the Tribe to help the Tribe cope with
the accrued and future impacts of adjoining off-Reservation coal-related de-
velopment.

(7) Address the long-standing injustices suffered by the Tribe from
federallysponsored and facilitated coal-related development in areas near
the Reservation, while the Tribe’s trustee financially benefits from such de-
velopment.

(8) Secure the Northern Cheyenne Trust Fund to be held in perpetuity to fund
vital Tribal programs for the youth, elderly and other underprivileged Tribal
members. The Tribe would release the United States from liability related
to management of the Fund.

(9) Reward the Tribe for its self-generated, steadfast and honorable effort to re-
solve these matters by agreement rather than litigation.

(10) Give the Tribe an inventory of fractionated trust lands that will allow the
Tribe to direct its land consolidation efforts toward achieving a Tribal-
owned land base suitable for agriculture.

(11) Provide Congress with helpful information on lessons learned by the Sec-
retary and the Tribe during the trust land consolidation process.

Again, Chairman Tester and Committee Members, I want to thank you for your
consideration of S. 2442, the Northern Cheyenne Lands Act. Enactment of this bill
will help address many wrongs that have been done to the Northern Cheyenne by
the United States over the centuries. The Tribe did not create the situation we now
find ourselves in. We implore Congress and the Administration to do the right thing
and enable the Northern Cheyenne to control their own lands and trust funds, and
therefore control their own destiny.

Attachments
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NORTHERN CHEYENNE LANDS ACT—HISTORICAL PERSPECTIVE—MAY 7, 2014

Struggle for the Reservation. The Northern Cheyenne cherish their land. To
them, their Reservation is everything. It has provided for the Northern Cheyenne
for centuries. Northern Cheyenne bands made their way back to the Tribe’s original
lands in Southeast Montana after the notorious massacres at Sand Creek and
Washita. Later, they were forcibly relocated to the Oklahoma Territory in 1878 as
retribution for their resistance to White domination and their participation in the
Battle of the Little Bighorn (the Custer Battle), and then (uniquely among all other
tribes relocated to the Oklahoma Indian Territory) fought their way back to their
historic homeland in Montana. The journey came at great cost to the Tribe—death,
imprisonment and other deprivations—hounded along the way by thousands of hos-
tile military and settlers. The Northern Cheyenne eventually made it back to Mon-
tana to reclaim their homeland.

1884 Reservation. In 1884, by Executive Order, President Arthur established a
371,200 acre reservation for the Northern Cheyenne Tribe extending westward from
the eastern border of the Crow reservation to 10 miles east of the Tongue River in
Montana.! The Reservation included non-Indian settlers within its boundaries. A
number of Tribal members living east and west of the Tongue River were not en-
compassed within the Reservation. Violent conflicts arose between Tribal members
and early white settlers. Pending resolution of the situation, the Secretary of the
Interior withdrew additional lands in 1886, including lands between the Reserva-
tion’s eastern boundary and the Tongue River, as well as land to the east of the
Tongue River. 2 These withdrawals further heightened the hostilities.

1900 Expansion of Reservation. In 1898, Congress directed the Secretary to in-
vestigate and report on the situation and, specifically, to determine whether it was
feasible to relocate the Northern Cheyenne to the adjacent Crow Reservation.3 In
November, 1898, U.S. Indian Inspector James McLaughlin reported to Congress
that the Tribe was unwilling to move to the Crow Reservation and the Crows were
unwilling to receive them. McLaughlin recommended that “if the reservation were
cleared of white settlers, who occupied much of the best land on the reservation,
and if a sufficient amount of other desirable land could be added to the reservation,
many of the difficulties of the Northern Cheyenne could be eliminated.”# He also
reported on his negotiations with the white settlers (legal and illegal) for the acqui-
sition of their lands within the expanded limits of the Reservation so as to entice
those Northern Cheyenne living east of the Tongue River to relocate to the expan-
sion area.®

In a second report issued in February 1900, McLaughlin recounted his negotia-
tions with the Northern Pacific Railway Company for the purchase of the railway
holdings within the expansion area. The Railway held checkerboard sections of pub-
lic lands (surface and subsurface) under prior Acts of Congress® intended to induce
westward Railway expansion. In early 1900, McLaughlin reported that he had
reached purchase agreements with the Railway and persons who had purchased
surface land from the Railway within the expansion area.”

On March 19, 1900, President McKinley by Executive Order expanded the Res-
ervation as McLaughlin had recommended. The boundaries of the Northern Chey-
enne Reservation now ran from the Crow Reservation on the West to the middle
of the Tongue River on the East.® On May 31, 1900, Congress appropriated the
funds necessary to pay for lands purchased by McLaughlin, including those of the
Railway and its successors. The Secretary then revoked 1886 withdrawal orders cov-
ering the public lands east of the Tongue River.

GNP’s 5,000 Acres of Subsurface. The Railway had previously sold some of its
surface lands within the Reservation expansion area to others, while retaining own-

1Exec. Order of Nov. 26, 1884.

2See Brief for the Northern Cheyenne Tribe as Amicus Curiae Supporting Defendants-Appel-
lees, Fidelity Exploration & Production Co. v. U.S., 506 F.3d 1182 (9th Cir. 2007).

31d. at 4. See also Opinions of the Solicitor of the Department of the Interior, M-34758, Valid-
ity of Patents Issued to Northern Cheyenne Indians (September 5, 1947).

4]d. at 1469.

51d. See also James McLaughlin, My Friend the Indian 302 (Houghton Mifflin Co. 1910). In
his biographical novel, McLaughlin noted that in implementing the expanded Reservation he
“found it necessary not only to buy out ranchers and individual settlers on a small scale, but
actually to buy up the town of Hutton, Montana, which had been located on the reservation
lands, through the incorrectness of a map of the portion of Custer County.”

6 Northern Pacific Land Grant Act, July 2, 1864 (13 Stat. 365); Joint Resolution 67, May 31,
1870 (16 Stat. 378).

7Opinions of the Solicitor of the Department of the Interior, M—-34758 at 1469.

8 Exec. Order of March 19, 1900.

9 Opinions of the Solicitor of the Department of the Interior, M—34758 at 1469.
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ership of about 5,000 acres of the underlying subsurface. In purchasing from the
railway, McLaughlin unfortunately neglected to acquire that underlying Railway
subsurface. In 1992 (92 years later), Great Northern Properties (“GNP”) purchased
those subsurface lands from a subsidiary of the Railway. This split estate (between
Tribal surface ownership and third party subsurface ownership), subsists 112 years
after Congressional direction to purchase the private in-holdings within the ex-
panded Reservation in trust for the Tribe. These 5,000 acres are the only subsurface
within the Reservation not owned by the Tribe.

Tribal Homeland. Today, the Northern Cheyenne Reservation is bordered on the
west by the 4-5 times larger Crow Indian Reservation and on the east by the
Tongue River. The Northern Cheyenne Reservation is truly the homeland of the
Northern Cheyenne. The Reservation population is a 90 percent Northern Chey-
enne. Non-Indian presence on the Reservation is minimal. A majority of the Tribe’s
almost 10,000 Tribal members reside on the Reservation. Traditional Cheyenne val-
ues and culture still thrive on the Reservation and the Cheyenne language is still
spoken. The Reservation remains culturally distinct from the surrounding land and
communities.

Significantly, the Northern Cheyenne Reservation was the last Reservation to be
allotted by Congress. Because of that very late Allotment Act, the Tribe’s reverence
for the Reservation, and a long-standing Tribal buy-back program, almost all of the
Reservation surface is held in trust for the Tribe as an entity and its members. Fur-
thermore, the Reservation surface is overwhelmingly controlled and used by the
Tribe and its members. The primary land uses are cattle grazing, timber harvesting
(entirely suspended for years due to adverse market conditions), farming, and cere-
monial and subsistence use. The entire Reservation mineral estate—except for the
5,000 acres that are the subject of the Northern Cheyenne Lands Act—is owned by
the Tribe as a single entity. Because of the paramount importance to them of the
Reservation, the Northern Cheyenne feel a sacred duty to pursue ownership of the
5,000 acres of Reservation subsurface held by GNP.

GNP Leases 5,000 Acres to Peabody. In 1965, the coal industry began to ex-
press interest in the Northern Cheyenne Reservation. Encouraged by BIA and
USGS (and without benefit of any independent expertise), in an effort to alleviate
its abject poverty the Tribe authorized BIA and USGS to prepare documents nec-
essary to conduct a public lease sale of its coal reserves. 10 In three successive coal
sales (1966, 1968 and 1971), the vast bulk of the Reservation was carved up by a
collection of the Nation’s leading energy companies and speculators, all on uncon-
scionable terms. During this episode, the Railway separately and independently
leased its 5,000 acres of Reservation subsurface to Peabody Coal Company.

Cancellation of Reservation Coal Transactions. Realizing that it had lost
control over about 70 percent of the Reservation, in 1973 the Tribe submitted a 600-
page petition to the Secretary of the Interior seeking cancellation of the permits and
leases encumbering the Reservation. The Tribe argued: (1) the royalty rate of 17.5
cents per ton (reduced to 15 cents if the coal, as most companies intended, was proc-
essed on the Reservation) was unconscionable; (2) the 25,000-30,000 lease options
granted by the BIA-approved exploration permits grossly exceeded the 2,500 acre
limitation specified in federal regulations; (3) the United States performed no prior
environmental analyses before approving the coal transactions; (4) the documents
contained no significant environmental protection or restoration provisions; and (5)
the BIA leasing process was otherwise littered with regulatory and statutory viola-
tions.

The Secretary responded to the Tribe’s petition by suspending all further coal de-
velopment under the transactions, recognizing that the United States had effectively
turned over the Reservation to the coal industry and speculators. To restore the bal-
ance of power to the Tribe, and in the hope that the transactions would be renegoti-
ated, the Secretary declined to cancel the permits and leases outright, but assured
the Tribe that “the terms and conditions upon which mineral development may pro-
ceed on the Northern Cheyenne Reservation will require [the Tribe’s] joint agree-
ment and support prior to any further approval by [the Secretary].” 11 In the ensu-
ing years, the Tribe remained so traumatized and deeply offended by what had been

10 See Hearings before the U.S. Senate Select Committee on Indian Affairs on S. 2126—A Bill
Relating to Certain Leases Involving the Secretary of the interior and the Northern Cheyenne
Indian Reservation, 90th Cong. 32-39 [”S. 2126 Hearing”] (testimony of Allen Rowland, Presi-
dent of the Northern Cheyenne Tribal Council).

11 See Report from the Committee on Interior and Insular Affairs on S. 2126 (September 23,
1980).
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done, that it rejected all overtures of the involved coal companies and speculators
to renegotiate the transactions.

Congressional Solution. In approximately 1978, the Tribe approached the coal
companies with a proposal to seek federal legislative action which would facilitate
the companies’ voluntary relinquishment of their claims on the Reservation. Recog-
nizing that their development prospects on the Reservation were nil, the companies
joined with the Tribe in a cooperative effort to seek legislation. At the request of
the Tribe and the companies, in 1979, S. 2126 entitled “A Bill Relating to Certain
Leases Involving the Secretary of the Interior and the Northern Cheyenne Indian
Reservation” was introduced. The final bill incorporated the concepts of noncompeti-
tive leases and “bidding rights” as compensation for expenditures on the Reserva-
tion. S. 2126 as enacted authorized the Secretary to negotiate with the Tribe and
each affected party for a “cancellation agreement” under which the permit or lease
would be cancelled in exchange for either (a) a much smaller noncompetitive lease
for federal coal adjacent to an existing mining unit that was unlikely to be mined
separately, or (b) a certificate of bidding rights. 12 The final bill also established the
value of the bidding rights at a level equal to the amount of the permit holder’s or
lessee’s actual cash investment plus interest.

S. 2126 was enacted on October 9, 1980.13 Over the next year, separate cancella-
tion agreements among the Department of the Interior, the companies, and the
Tribe were entered into, except as to the tracts secured by the speculators, whose
claims on the Reservation were therefore cancelled by Congressional fiat as provided
in the Act.1* The speculators then sued the United States for a Fifth Amendment
“taking” in the U.S. Court of Claims. 15 That suit was essentially unsuccessful. The
Court gave token judgment by ordering reimbursement by the United States of the
very minimal bonuses they had paid for the permits. 16

Class I Air. In the late 1970s, utilities owning the Colstrip power plants about
15 miles north of the Reservation sought to greatly expand the size of that project.
The Tribe was very concerned about the likely adverse effects on Reservation air
quality and the pattern of exclusion of Northern Cheyenne from employment in the
power plants, notwithstanding appalling unemployment rates on the Reservation
(the area’s largest local community). To address these issues, the Tribe took the bold
and unprecedented step of reclassifying the air quality standard above its Reserva-
tion to Class I—the most pristine standard under federal law. 17 The Tribe was the
first governmental entity of any kind in the Country to do so. EPA granted the re-
classification and litigation challenging it was unsuccessful.® The end result was
an agreement between the Northern Cheyenne Tribe and the power plant owners
providing for the adoption of enhanced air quality control technology for the plant
expansion, employment and other commercial opportunities for the Northern Chey-
enne, and funding for Tribal government.

Powder River Coal Sale. In 1982, Secretary of the Interior James Watt author-
ized the largest federal coal lease sale in history. The Power River Basin Sale in-
cluded tracts to the north, east and south of the Reservation, as well as tracts in
Wyoming. The Montana tracts included so-called tracts for an existing mine in
Colstrip 15 miles to the north, tracts for the Decker mines 25 miles to the south,
and tracts for new mines to be established to the east in the Tongue River Valley.

The Tribe made extensive efforts to resolve its concerns with this enormous coal
lease sale without litigation. Those efforts were spurned by the Secretary and indus-
try and, on the eve of the Powder River Basin lease sale, the Tribe filed suit against
the Secretary asking that any leases issued in the forthcoming sale be voided on
the ground that the leasing process essentially ignored or minimized the very ad-
verse effects on the Northern Cheyenne. The Tribe’s claims were filed under the fed-
eral coal leasing statues and regulations, the federal trust responsibility, and NEPA.
The Tribe based its claims on exclusion of the Tribe from impact funding, the phys-
ical and socio-economic on- Reservation impacts such development would engender,
and the historic pattern of exclusion of Northern Cheyenne from employment oppor-
tunities at existing off- Reservation coal-related projects.

12A Bill Relating to Certain Leases Involving the Secretary of the Interior and the Northern
Cheyenne Indian Reservation, Pub. L. No. 96-401, 94 Stat. 1707 (1980).

131d. at §4.

14The speculators offered to pay the Tribe an initial payment and an overriding royalty on
the federal coal (located in the Tongue River Valley) they sought, if the Tribe would sign the
necessary cancellation agreement. The Northern Cheyenne Tribal Council rejected that offer.

15 NRG Co. v. U.S., 24 Cl. Ct. 51 (1991).

186 NRG Co. v. U.S. (“NGR II”), 30 Fed. Cl. 460 (1994).

17Redesignation of Northern Cheyenne Indian Reservation for Prevention of Significant Dete-
rioration, 42 Fed.Reg. 40695 (August 11, 1977).

18 Nance v. EPA, 645 F.2d 701 (9th Cir. 1981).
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In federal District Court, the Tribe won a sweeping victory on all counts. All
leases, including those authorizing new production tracts in the Tongue River Val-
ley, were voided. 1 The United States and the involved companies appealed only the
remedial provisions of the District Court decision. 20 Ultimately, the new production
tract leases in the Tongue River Valley were terminated and the Tribe negotiated
a mitigation agreement with the Colstrip mine (which had initially received tracts
in the 1982 sale) that provided, among other items, jobs for Tribal members and
some Tribal impact funding.

Termination of Montco Project. In the 1980s, federal mining permits were
issued for the proposed Montco Mine project in the Tongue River Valley, adjacent
to the Reservation. While the Tribe had concerns about the project from its incep-
tion, a lack of resources prevented the Tribe from taking legal action to challenge
it, although the Northern Plains Resource Council (NRPC) and others tried unsuc-
cessfully to block the project. In the 1990s when the Montco Project was applying
for yet another renewal of its mining permit (after several prior renewals), the Tribe
finally decided to legally challenge the project.

The Tribe was successful in administrative proceedings. Montco appealed to the
District Court, which reversed the administrative decision. The Tribe then appealed
to the Montana Supreme Court. Although NPRC was a party to the proceedings,
the Tribe took the lead in preparing the pleadings, writing the briefs, and arguing
the case. In a case of first impression, the Montana Supreme Court agreed with the
Tribe’s position and denied further renewal of the Montco permit.2! Since then,
there have been no efforts to resuscitate the Montco Project.

Otter Creek. In 1989, Crown Butte Mines proposed a precious metals mine—the
New World Mine—on private and U.S. Forest Service lands located approximately
3 miles from the border of Yellowstone National Park. During the federal environ-
mental review process for the New World Mine, several issues arose about the im-
pact of mining on the surrounding area, including the Clark’s Fork of the Yellow-
stoile River, and the permitting process for the mine became extremely controver-
sial.

With this controversy and the increasing likelihood that the New World Mine
would never receive the necessary federal permits, negotiations began between
Crown Butte Mines, local environmental groups and the Council on Environmental
Quality as to how to buy-out the valid existing rights held by Crown Butte Mines.
In August 1996, President Bill Clinton announced an agreement between the United
States and Crown Butte Mines which, among other items, committed the United
States to pay $65 million for patented and unpatented mining claims held by Crown
Butte Mines.

In April 1997, the United States proposed to fund this $65 million payment with
either a diversion of federal royalties from currently producing coal, oil, and gas op-
erations in Montana or an exchange of other federal assets. To identify appropriate
revenue streams, Montana Governor Marc Racicot commenced the Montana Initia-
tive to identify federal coal and timber lands in Montana. 22 Ultimately, for various
reasons, none of the revenue streams or exchange property identified by the State
of Montana or the United States was workable as payment to Crown Butte Mines.

However, the Fiscal Year 1998 Balanced Budget Agreement entered into by Con-
gressional leadership and President Clinton included $300 million for “high priority
Iand acquisitions.”23 This total included $65 million for the purchase by the United
States of Crown Butte Mines’ interests in patented and unpatented mining
claims. 24 Despite their inclusion in the Balanced Budget Agreement, the Republican
Congress did not wholeheartedly endorse the “high priority land acquisitions” iden-
tified by President Clinton. The Senate Appropriations Committee included money
for “high priority land acquisitions” in the Fiscal Year 1998 Appropriations Bill for
the Department of the Interior provided that separate legislation was enacted au-
thorizing the acquisition while the House Appropriations Committee did not include
any funding for the acquisitions.

In the fall of 1997, negotiations began in earnest between the White House and
Congressional Republicans on the Fiscal Year 1998 Appropriations Bill for the De-
partment of the Interior. Congress eventually decided to fund and authorize the Ad-

19 Northern Cheyenne Tribe v. Hodel, 12 Ind.L.Rep. 3065 (D. Mont. 1985).

20 Northern Cheyenne Tribe v. Hodel, 851 F.2d 1152 (9th Cir. 1988).

21 Montco v. Simonich, 285 Mont. 280, 947 P.2d 1047 (1997).

22 Hearing before the Subcommittee on Energy and Mineral Resources of the Committee on
Resources, U.S. House of Representatives, New World Mine Proposed Buyout, H.Rpt. 105-40
(May 20, 1997); CRS Report for Congress, New World Gold Mine and Yellowstone National Park,
No. 96-669 ENR (August 27, 1996).

23 The Balanced Budget Act of 1997, Pub. L. No. 105-33 (Aug. 5, 1997).

24Tt also included $250 million for the Headwaters Forest acquisition in northern California.
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ministration’s “high priority land acquisitions” including $65 million for the New
World Mine property. The authorization for the New World Mine acquisition in-
cluded a number of terms and conditions insisted upon by the respective authorizing
Committees in the House and Senate. 25 It also included two items of particular im-
portance to the State of Montana: (1) $12 million for the maintenance and rehabili-
tation of the Beartooth Highway through Wyoming into Montana and (2) $10 mil-
lion in federal mineral rights to the State of Montana.

As to the transfer of the federal mineral rights to the State of Montana, the Act
authorized that the Secretary of the Interior to convey to the state “without consid-
eration”:

e $10,000,000 in mutually agreeable federal mineral rights in the State; or
o all federal mineral rights in Otter Creek tracts 1, 2, and 3.

Over the next four years, the State and the federal government failed to identify
mutually agreeable federal mineral rights to convey to the State.26 Thus, the Sec-
retary was obliged to convey the Otter Creek tracts 1, 2 and 3 to the State.

Otter Creek Settlement. Throughout this time, the Northern Cheyenne Tribe
repeatedly expressed concerns to the State of Montana and the Department of the
Interior about transferring the Otter Creek tracts to the State of Montana. The
Otter Creek tracts are approximately 3—4 miles from the Tongue River, the eastern
boundary of the Northern Cheyenne Reservation. The Tribe was worried that trans-
fer of the property from federal to state ownership would adversely impact the Res-
ervation if the tracts were developed, since the Tribe would lose federal trust protec-
tions and the environmental protection requirements of the federal coal leasing pro-
gram would no longer apply. The Tribe met on numerous occasions with the Mon-
tana Congressional delegation, representatives of the Department of the Interior,
the Governor, other State officials, and Great Northern Properties (GNP), to work
out a settlement.

In January 2002, Montana Governor Martz formally requested that the Secretary
of the Interior Norton transfer the Otter Creek tracts 1, 2 and 3 to the State. The
Tribe met with Secretary Norton, to present its concerns and request time to nego-
tiate a multi-party settlement. Shortly after that meeting, the Tribe was advised
that the Secretary would withhold action on the transfer pending such settlement
discussions. The Department then “withheld action of the transfer of any federal
mineral rights to the State of Montana in order to support the discussions between
the State of Montana and the Northern Cheyenne Tribe.” 27

On the eve of a public hearing before the State Land Board to consider and con-
summate an Otter Creek Settlement Agreement negotiated by the Tribe and the
State, the Tribe learned that, notwithstanding the Secretary’s stand-still assurance,
the Otter Creek transfer would go forward virtually immediately. Within two busi-
ness days, the Tribe filed suit against the Secretary in federal District Court in
Washington, D.C. to enjoin the transfer.28 The Tribe’s settlement discussions with
Governor Martz, the Montana State Board of Land Commissioners, the Montana
Congressional delegation and Great Northern Properties (the owner of the private
coal checkerboard in Otter Creek) to resolve its litigation and objections to the Otter
Creek transfer were ultimately successful.

Under the settlement, the Land Board and the Congressional delegation agreed
to support the enactment of federal legislation which would provide impact funding
to the Tribe and resolve the Tribe’s claims against the United States arising from
the Otter Creek transfer and the 1900 failure to acquire 5,000 acres of subsurface
rights within the Reservation. The State Land Board agreed to require any lessee
of the Otter Creek tracts, in close consultation with the Tribe, to fashion Operating
Plans which would provide employment and commercial opportunity to the North-
ern Cheyenne, enhance environmental protection for the Reservation, require
project workforce and truckers to meet conduct codes while on the Reservation, and
protect Tribal historic, cultural and religious interests and values in the Tongue
River Valley. The Land Board also agreed to support efforts to improve off-Reserva-

25An Act Making Appropriations for the Department of the Interior and Related Agencies for
the fiscal year ending September 30, 1998 and for other purposes, Pub. L. No. 105-83 (Nov. 20,
1997).

26 The Montana Mineral Exchange: H.R. 2107, Section 503 of the Department of Interior & Re-
lated Agencies Appropriations Act, 1998, Briefing & Information Packet (January 1999).

27 Draft Environmental Assessment for Compliance with Section 503 of the Department of the
Interior and Related Agencies Appropriation Act of 1998, Public Law 105-83 at pp. 17—19 (Feb.
4, 2002). It is unclear if a final EA was ever issued for the transfer of the Otter Creek Tracts.

28 Northern Cheyenne Tribe v. Norton, Docket # 1:02-cv-00146-TPJ (D.D.C. 2002). The Tribe’s
complaint was filed on January 25, 2002.



33

tion roads to lessen resulting traffic loads on the Reservation, new cooperative law
enforcement arrangements, and Congressional enactment of federal legislation to fa-
cilitate federal impact funding to the Tribe. In exchange, the Tribe agreed to dis-
miss, with prejudice, its judicial challenge to the Otter Creek transfer.

The Settlement Agreement was signed by the President of the Northern Cheyenne
Tribe, Governor Martz, Montana Secretary of State Brown, and Montana Director
of Natural Resources and Conservation Clinch in February 2002.2°9 The Bureau of
Land Management issued the State of Montana a patent for the Otter Creek tracts
on April 10, 2002. 30

Legislative Follow-Up on Otter Creek Settlement. Consistent with the terms
of the Otter Creek Settlement, in 2004, Senator Burns introduced the Montana Min-
eral Conveyance Act.3! The 2004 Montana Mineral Conveyance Act was cospon-
sored by Senators Baucus and Campbell. As introduced, the bill conveyed to the
United States the Northern Cheyenne Reservation tracts owned by Great Northern
Properties for other coal reserves owned by the United States in Montana. The
Northern Cheyenne Tribe agreed to waive its breach of trust claims against the
United States. The legislation also authorized a $70 million impact assistance fund
for the benefit of the Northern Cheyenne Tribe. No hearings were held on the 2004
Montana Mineral Conveyance Act.

H.R. 1158 was introduced in 2011, as was a similar bill in the Senate, S. 647.
Another iteration of the bill was introduced in the Senate as S. 2110. In contrast
to the predecessor 2004 Bill and the negotiated Otter Creek Settlement, neither
H.R. 1158 nor the Senate bills provided the promised $70 million in federal impact
funding to the Tribe. This provision was removed in light of federal budget realities
and to increase the likelihood of enactment. H.R. 1158 was reported favorably by
unanimous consent out of the House Indian and Alaska Native Affairs with a rec-
ommendation that it would pass. No hearing was held in the Senate.

29 Settlement Agreement by the Montana State Board of Land Commissioners and Northern
Cheyenne Tribe (Feb. 19, 2002).

30 State of Montana, Office of the Governor, Executive Order No. 12-02, Executive Order Certi-
fyving Transfer of Title to Federal Property Interests (May 28, 2002).

318, 2225, 108th Cong., 2d Sess. (2004).
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BOARD OF LAND COMMISSIONERS

e STEVE DULLJ CIS SOVENROL 162 FLEVENTE AVRTE.
— = S TATE OF MONTANA

BIRECTOR'S OFFICT,  [H06) 4542073 180 BOR 20meL]
EAX: (400) 4423004 HELWN N, FION T A Sheri-1et

April 21, 2014

Honorable Jon Tester, Senator Honarable John E. Walsh, Senator

United States Senata United States Senate

706 Hart Senate Office Building 2 Ausssll Courtyard

Washington, D.C. 20510 Washington, D.C. 20510

Honorahle Steve Danes, Representative
United States Housa of Represantativas
206 Cannan House Oifles Building
Washingtan, D.C. 20515

Re: Proposed "Northern Cheyenne Lands Act”
Dear Senator Tester, Senator Walsh, and Representative Daines:

At the request of the Marihern Gheyenne Tribe, we, as individual members of the Montana
Board of Land Commisslaners afiirm our suppert for the enaetment of legisiatian to rectify a
claimad stror wiich deprived the Tribe of ownership of B T2 sections of Reservalion subsurface
rights. We hereby request that the Mentana Congressional delegation move Tarward 1o enact
leytsiation, The passage of this legisiation ls very impartant in that it will corcect a longstanding
arror when the Narthem Cheyenne Reservation was expandad 114 years age and will provide
Impariant land censolldation and economic cpportunities ta the Trbe, which are greally needed.
This legistation is lahg overdue and we request its swilt enactment.

Sincerely,
Montana's Beard of Land Commissionars:

SteVe Bullock, Governor_ Tim Fo ‘rnelﬁene

By A rH

of Publle Instruction
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Sagg Engineering Services, INC,

nJEGETVE
MAY 101993 m

Steven H. Chestnut, Bsg.

Ziontz, Chestnut, Varneqll, S ZIUNTZtCHESTNUE, E?&NELL,
Berley & Slonim _ BERLEY & SLO

Suit= 1230 -

Fourth and Blanchard Puilding

2101 Fourth Avemue

Seattle, Washington 38121

May 5, 1993

Re: Proposed Swap of Lands
Great Northern Properties
Rosebud Counly, Moatana
JTob Mo. E396-126-102

Dear Steve:

As you requested I spoke with Nick Certer, president of Grear Northern Properties,
concerning a possible interest in exchonging property it owns within the perimeter of the
Northern Cheyenne’s reservation. He indicated a serious interest in this concept and asked
me to relay this inferast to you.

Mick will be in Montana during the pedod June 1 - 4 and would be willing to meet with you
and/for other representatives of the Tribe to discuss this issue further. Nick cap be reached
as follows: ’ .

Nick Caster

President

Graat Northern Properties

P.QO. Bex 2827

Huntington, West Virginia 23727-2827

{304) 522-5755 )

I am confirming my forwarding of this nformation te you by sending Nick a copy of this
letter.

If T can be of additional assistapce in this matier pleese let me know.
Sinverely yours,
STAGG ENGINEERZNG SERVICES, INC,

G

Alan K, B
I’residcnt%
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Montana & Wyoming Tribal Y eaders Council

A5 North 2% Street, Sule 1002, BINngs, MY 59101 Ph: (d0E) 252-3550  Fax {406) 250-6355
website hitor/ /iy otwyileorg  Emall: CheryE miwtlc.com

Reschution# | 3March2014-02

A RESOLUTION TO  SUPPORT LEGISLATION TO REMEDY
INJUISYICES BY PROVIDING THE MORTHERN CHEYENME TRIBE
OWNERSHIP OF SLIBSURFALE RIGHTS WITHIN I'T5 RESERVATION
AND CONTROL OVER THE NO_'[HEBN CHEYENME. TRUST FUNB,
A R_THE TRANSFER OF - EE LANDS TQ
THE UNITED STATES TO BE HELD IN TRUST FOR THE TRIBE.

WHEREAS, the Montaria<VWyoming Tribal Leaders Cauncif (Tribal Leaders
Counxil} has been created for the purpose of providing a unified volos for Tribal
governments and 2 collective organization to address issues of concern o rrember
Tribes and their peoples; ahd

WHEREAS, duly elected T)ibal Chairs, Presidents snd Council Members of
the Tribal Governments make up the membership of the Mentana-Wyaming Tribal
Leaders Cauncil and as such are fully suthorized to represent their respective
Tribes; and

'WHEREAS, by 2cting in unison to direct the formatlon of national, reglomat
and jocat policy efected Tribef Leaders sueresd in previding leadership on aff issues
that may affact the Tribes and reservation ommunities; and

WHEREAS, the Tribal Leaders Coundil strives to advance and to safeguard
the soversign authority and cultural integrity of each member Tribe; and

WHEREAS, the Morthern Chayenne Tribe has depeanded an ies fands and
land-based resources to support its way of life since time immamaorial and has made
supreme and historlc sacriflces to repossess and maintain its homeland, including its
Reservation in Montana; and

WHEREAS, the Tribe and Its members are currently the beneficial owners
of aver $0% of the surface lands on tha Morthern Cheyenne Resarvation and all e
approximately 5,000 subsurface acres of the Reservation; and
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WHEREAS, the Tribe currenty suffers from tremendous sorial and
economic challenges, including a lack of employment appartunities an the
Raservation, which could be improved by Cangressional legishation aimed at
strengthening its controf over its land base, satural resourees and trust funds; and

WHEREAS, over 105 yaars ago, to resolve hostilities that had broken out
between the Northern Cheyenne and non-indian interasts fegally (and ifegally) then
located on or near the Northern Cheyenne Reservation, Congress dirgsted that a
federal agent be sent to tha Northern Cheyenne Reservation te investignee and
recommend an appropriate solution to those hostdlives, and that agent's
investigation resulted in & recommendation ta Congrass that the best solution
would be ta buy-out all non-indian interests on or near the Reservation to fciliate
extending the eastern boundary of the Northern Cheyenne Reservation to mid-
channel of the Tongue River; and

WHEREAY, in sxeruting that Congressional directive, the federa) agent
failed to purchase 8 sections of subsurface {coal and iron ore} under approximately
5,000 acres within the expansion area, which subsurface was then owned by
Merthern Pacific Rallway and is now owned by Great Northern Propartias: and

WHEREAS, in 2002, the Tribe agreed by settlemant to dismiss fts lawsuit
against the United Staces, which zlleged that the United States &iled to protace the
Reservation from the knpacts of coal development, in return for severa| promises,
including assistance in sacuring Tribal ownership of the aforementioned subsurface
rights {as waell as mitigation funding to address the impacts of coaf development in
areas zdjzcent (o the Reservation); and

WHEREAS, to increase Tribal ownership and control of Reservatien surface
lands, the Tribe has purchased approximately [000 zcres of lands within its
Reservation that were taken aut of trust ownership status for various reasens; and

WHEREAS, che Tribe has purchased approximately 635 acres of fsnd near
Boar Butte, South Dakota, which the Tribe considers sacred ground for it
mmembers, as wall 2s for members of other Tribes; and

YWHEREAS, funds from the {992 Northern Cheyenne Water Rights
Setdemant Act are currently managed as che “Northern Cheyenne Trust Fund” by
the Olifce of Special Trustes; and

WHEREAS, in 1999, the United States, State of Montana, and ths Tribe
resolved 2 dispute by sett!ement agreement: that the Tribe is entitled to the ¢arnings
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of that Fund and ro transfer the Fund to the Northern Cheyenne Permanent Fund,
but since then the Ofice of Speclal Truster has refused to transfer the Fund and the
Fund has not been prudently Wivested and managad by the Spechal Trustee; apd

WHEREAS, 1o sirengthen the Northern Cheyenne Tribe's fand base and
ecanemic apportunities and rasolve the above.described injustices which have
deprived the Tribe of the subsurface rights and adequate returns from the Morthern
Cheyenne Trust Fund, the Tribe seeks Congrassional lagislation whidh would;

Transfer title from Great Northern Properties (GNF) to the Marthern
Cheyenne Tribe of the 8 sections (approximately 5,000 acres) of Reservation
subsurface ewned by GNF;

In retura, vonvey to GNP subsurface rights in federaf subsurface wacts within
the state of Montans conteining approximately equal amounts of federat rinerats;

Facilitate the Tribe's acquisition from GNP of rayalty Interest I royafties paid
te GINF In the event revense is someday generated from the lexsing of those tracts;

Transfer title to agpreximmtely 1600 acres of Tribally-owred foe land 4o the
United States 10 be heid in trust for the benefit of the Tribe;

Clarify, consistent with the Tribe's {999 sertlement with the United States
and Smte of Montang, that the “Northern Chayenne Trust Fund” managed by the
Ofiice of Speclal Trustae may be transferred to the Northern Cheyerng Tribe
Permanent Fund; and

WHEREAS, the Trihal Leaders Couneil has previously strongly and fully
supported earller iterations of the proposed lepislation {e.g., 5. 647 and HR. 1158)
and urged for it to be passed by Congress a5 promptly as possible; and

NOW THEREFORE BE IT RESCH.VED, that the Tribal Leaders Councf
does hereby urge the United States Congress and the Obama Admikistration to
enact the legistation described above, ar similar legislation, as promptly as possible;
and:

NOW BE IT FURTHER RESOLVED, that this resclution shall be the
policy of Tribal Leaders Council until it is withdrawn or modified by subisequent
resalution.

CERTIFICATION

We, the bndersigad, asthe Chair and the Secrerary of the Montana Yyeming Tribat
Laaders Courcl, do hereby certly that the foregoing Resolotdon was duly provenssd and
zpproved, ata spechily convened Board Mesting of the Montanz YWyomiag Tribal Leaders Cowne,
vefiich was held on the 13" of March, 2012 in Billings, Montna with z fJulf guorum preseat,

"Gerald Gray, Secretary |
MT WY Tribal Leaders Councli

Ivan Posey, Bhatm;an.
MT WY Tiibal Lenders Cous!
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resplution #TUL-13-014

TITLE: Support Legislation 1o Remedy [ojustices by Providing the Northern
Cheyenne Tribe Ownership of Subsurfuce Rights within Its Beservation
and Coatrol over the Morihern Cheyenne Trust Fand, and for the
Trunsfer of Tribally-Owned Fee Lands to the Unjted States to be Held in
Trust for the Tribe

WHEREAS, we, the members of the Watlonal Congress of Americon Indiang
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for purselves and onr descendants the inherent soversign
rights of pur Indian natians, rights secured under Indian treaties and agreements with
the United States, and ail othsr rights and benefits to which we are enfitled under the
laws and Constitution of the Uniled States, to ealighten the public toward a hetter
vnderstanding of the Indian people, to preserve Indian culturel values, and otherwise
promote the heaith, safaty and welfare of the Indian peopls, de harehy establish and
submit the fallewing reselution; and

WIHEREAS, the Matignal Congress of American [ndians (NCAL) was
establislied In 1944 snd is the oldest and farmest naticnal organization of Amedsan
Indian and Alaska Native tribal governments; and

WHEREAS, the Morthern Cheyenne Tribe has depended on its Jands and land-
based resources to support its way of life since time immemarial nnd hss made
supreme and historie sacrilices to repossess and maintain its homeland, incleding its
Rezervation in Montana; and

WHEREAS, the Tribe and its members are currently the bencficial owners of
aver 90% of the surface lands on the Narthern Cheyenne Reservetion and all but
approximately 5,000 subsorfoce acres af the Reservation; and

WHEREAS, the Tribe currently suffers from Iremendous secial and ceonomic
challenges, including n lack of employment opportunities on the Reservalion, which
cauld be impraved by Congressional lepislation aimed al strenpthening its control over
its Jand base, natural resources and trust funds; and

WHEREAS, gver 100 years age, to resolve hostilities that had broken out
hetween the Morthern Cheyenne and non-Indian interests legally {and illezally) then
Ipcated on or near the Northem Cheyenne Reservation, Congress directed that a
federal agent be sent ta the Morthern Cheyenne Reservation to investipate and
recammend an zppropriate solution to those bostilities, and that agent's Investigation
resulted in a recommendation 10 Congress that the best solution would be to buy-put
all ron-Indian intcreats on or near the Bescrvation to fcilitate extending the enstern
boundary of (the Northern Cheyenne Reservation to mid-channel of the Tongue River;
and
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WHEREAS, in executing (hat Conpressienal dircctive, the federal agent failed to purchase
8 seotions of subsurface (coal and iron ore) under approximately 5,000 zcres within the expansion
arca, which subsurface was then owned by Northern Pacific Railway and is now owned by Great
Mezthern Propertics; and

WIIEREAS, in 2002, the Tribe agreed by settlement to dismiss its [awsuit against the
United Statcs, which alleged that the United States failed to protect the Rescrvation from the
impacts of coal development, in retumn for several promiges, including nssistance in securing Tribal
ownership of the aforementionsd subsurface righls (as woll as miligation {unding 10 address the
impacts of coal development in arzas adjacent ta the Reservation}; and

WHEREAS, ta inctease Tribal ownership and control of Reservotion surfoce lends, the
Tribe has purchased approximately 1000 acces of lands within its Reservation that were taken out of
trust cwnership status for various reasons; and

WIHEREAS, Lhe Tribe has purchased approximately 635 acres ol land near Bear Butle,
South Dakota, which the Tribe considers sacred ground far its menmbers, as well as for members of
other tribes; and

WHEREAS, funds from the 1992 Morthern Cheyenne Water Rights Settlernent Acl are
currently managed as the *Northern Cheyenne Trust Fund™ by the Office of Special Trustee; and

WHEREAS, in 1999, the United States, State of Montana, and the ‘Tribe resolved a dispute
by settlement agresment that the Tribe is entitled to the eamings of that Fund and to transfer the
Fund to the Morthern Cheyenne Permanent Fund, but since then the Office of Special Tnistee hos
refused to transfer the Fund and the Fund has not been prudently invested and managed by the
Special Trustee; and

WHELREAS, to strengthen the Northern Cheyenne Tribe's land base and sconomic
opportunities and resolve the above-deseribed imjustices which have deprived the Tribe of the
subsurface rights and adequale returns from the Nerhemn Cheyenne Trust Fund, the Tribe sceks
Congressional lepislation which would:

= transfer tille from Greal Norhem Properties (GNP) 1o the Northern Cheyenne Tribe of
the 8 sections (approximately 5000 acres) of Rescrvation subsurface owned hy GNP;

» in return, canvey to GNT subsurface rights in federal subsurface tracts within the stale of
Mantana cantaining approximately equel amiounts of federat minerals;

« facilitate the Tribe’s acquisition from GNP of a royally interest in royalties paid to GNP
in the event revenue is someday penerated from the leasing of those tracis;

= transfer title to approximately 1600 neres of Tiibally-owned fee land to the United States
to be held in trust for the benefit of the Tribe;
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e clagify, cansistent with the Tribe's 1999 settlement with the United States and State of
Montana, that the "Morthern Cheyenne Trust Fund” manoged by the Qffice of Special
‘Trustee inay be transferred 1o the Northern Cheyenne Tribe Permnanent Fund; and

WHEREAS, the NCAI has previously strongly and fully supported earlier iterations of the
praposed legislotion (g.g., 3. 547 and H.R. 1158} and weed for it be passed by Congress as
promplly as possible.

NOW THEREFORE BE IT RESOLVED, that thc NCAI daes hercby urge the United
States Congress and the Obama Administration to enact the legislation deseribed above, or similar
legislatian, as promptly as possible; and

BE IT FURTHER RISQLVIEI, that this rasolution shall be the policy of NCAL until it is
withdrawn or modified by subsequent resolution.

CERTIFICATION

The foregoing resclution was adopted by the General Assembly at the 2013 Amwal Scssion of the
Mational Congress of American Indians, held at the Cox Business Center from Qetober 13 - 18,

2013 in Tulsa, Oklahoma with a quorum present. Mm—ga—;

President

ATTEST:

[ Skol b

Recording Secretary
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The CHAIRMAN. Thank you, President Fisher.
We had a number of members show up, and Senator Flake is
here. I promised when Senator Flake showed up he could introduce
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the bill that he is a sponsor of, and Senator McCain. Then you are
free to stay or go, whatever you want, Senator Flake. So go ahead.

STATEMENT OF HON. JEFF FLAKE,
U.S. SENATOR FROM ARIZONA

Senator FLAKE. Thank you, Mr. Chairman, members of the Com-
mittee. I really appreciate this opportunity to testify in support of
S. 2503, the Bill Williams River Water Rights Settlement Act of
2014.

This is an important piece of legislation for Arizona. I would like
to recognize the Chairman of the Hualapai Tribe, Ms. Sherry
Counts, who will be testifying today. Both her efforts and those of
the Hualapai Tribal Council on this measure are appreciated, and
I am happy to join her in advancing this legislation.

Also I want to thank my colleague from Arizona, Senator
McCain, for his long role in addressing Indian water rights in Ari-
zona, and for his co-sponsorship of this bill. It is rare to find a piece
of legislation that that can garner bipartisan, bicameral support
from the entire State congressional delegation. I am happy to re-
port that Congressman Gosar and the entire Arizona delegation
have introduced a companion measure, H.R. 4924. At its core, this
legislation seeks to resolve a dispute between the Hualapai Tribe,
the mining company Freeport Minerals Corporation, the United
States as trustee for the tribe and the allottees, and the Arizona
Game and Fish Commission, and the Arizona Department of Water
Resources related to competing interests and shared water re-
sources in the Bill Williams Basin.

Basically this legislation would recognize the Hualapai Tribe and
the allottees’ right to 694-acre feet of water in three parcels. It es-
tablishes protections for the tribe’s culturally significant interests
in the Cofer Hot Springs and it caps Freeport’s water use at
Wikieup well field at 10,055 acre feet per year. It facilitates the
transfer of a portion of land known as Planet Ranch to the Arizona
Game and Fish Commission for use as part of a Lower Colorado
River Multi-Species Conservation Plan, or MSCP, which provides
endangered species related mitigation enabling current and future
water management activities along the Colorado River in Arizona,
Nevada and California. It secures non-Federal contributions from
Freeport to the Hualapai Tribe and toward a future settlement of
water disputes in two other river basins. It also ensures enforce-
ability of the settlement only occurs after any objections by the
non-settling parties have been resolved in a final non-appealable
decision.

Due to the statutory time requirements requiring parties to use
or potentially lose water rights within five years, there is a sense
of urgency to passing this legislation quickly. But also I would like
to note that as a legal settlement of claims where parties are nego-
tiating sensitive deal terms, the settlement negotiations were sub-
ject to a confidentiality agreement among the parties. The practice
is not unusual. It enables the parties to negotiate with each other
in good faith.

However, with the introduction of the legislation at today’s hear-
ing, the public vetting process has begun. A lot of people have been
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concerned that they haven’t been involved in the process. This is
the beginning of the process and they will be involved.

To that end, I understand there are some concerns that have
been raised by Mojave County and La Paz County in reviewing this
settlement. I further understand the Department of Interior and
Department of Justice will raise some issues at today’s hearing. I
look forward to working with all interested stakeholders on improv-
ing the bill.

With regard to the Department’s testimony on the limited waiver
of sovereign immunity, I would note that the parties to the settle-
ment must have the ability to enforce the terms of the agreement.
In light of the Supreme Court precedents, I believe the waiver
must be express and unequivocal. The waiver included in this legis-
lation is not unprecedented; it is similar to the waiver included in
the White Mountain Apache Settlement authorized by Congress in
2010. I believe this settlement will mark an important step for Ari-
zona. I am pleased to join Senator McCain and the entire House
delegation and the Hualapai Tribe to advance this bill. I appreciate
the Committee’s support in that effort.

Finally, with the Committee’s indulgence, I would ask that my
written statement, the Hualapai Tribe Resolution 40-2014 in sup-
port of the settlement, letters in support from the Governor of Ari-
zona, Jan Brewer, the Arizona Chamber of Commerce and Indus-
try, the Nature Conservancy, written testimony in support of S.
2503 from Freeport Minerals Corporation, as well as a letter and
statement in opposition from Mojave County, be entered into the
legislative record. Thank you, Mr. Chairman.

The CHAIRMAN. Without objection, so ordered. Thank you, Sen-
ator Flake.

[The prepared statement of Senator Flake follows:]

PREPARED STATEMENT OF HON. JEFF FLAKE, U.S. SENATOR FROM ARIZONA

Mr. Chairman, Mr. Vice Chairman, and Members of the Committee, I appreciate
the opportunity to appear before you today to testify in support of S. 2503, the Bill
Williams River Water Rights Settlement Act of 2014. Thank you for scheduling this
hearing on what I believe is an important piece of legislation for the state of Ari-
zona. I would also like to recognize the Chairwoman of the Hualapai Tribe, Ms.
Sherry Counts, who will be testifying today. Both her efforts and those of the
Hualapai tribal council on this measure are appreciated, and I am happy to join her
and the Tribe in advancing this legislation. Finally, I would like to thank my col-
league from Arizona, Senator McCain, for his long-held role in addressing Indian
water rights in Arizona and his cosponsorship of this settlement.

It is rare to find a piece of legislation that can garner the bipartisan and bi-
cameral support of an entire state congressional delegation, but in this instance we
appear to have a confluence of seemingly disparate interests flowing in the same
direction. With the introduction of S. 2503, as well as Congressman Gosar’s com-
panion measure, H.R. 4924, Congress has an opportunity to resolve a water-rights
dispute among the Hualapai Tribe; a mining company, Freeport Minerals Corpora-
tion; and the United States, as trustee for the Tribe and Allottees. Better yet, we
can resolve this dispute without authorizing any new federal spending. In addition,
the bill would enhance the Lower Colorado River Multi-Species Conservation Plan
or MSCP—a program that provides endangered species related mitigation enabling
current and future water-management activities along the Colorado River in Ari-
zona, Nevada, and California.

The dispute this legislation resolves arose over competing interests in shared
water resources in western Arizona. There, the Hualapai Tribe and Allottees own
parcels of land along the Big Sandy River. The Big Sandy River is a tributary of
the Bill Williams River, which flows into the Colorado River at Lake Havasu. Near-
by, Freeport owns and operates a large copper and molybdenum mine in Bagdad,
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Arizona. Like the Tribe, the company draws its water for that operation from wells
located in the Big Sandy River watershed.

In an effort to safeguard its water uses against potential legal challenges that
could disrupt mining operations, Freeport purchased land and water rights associ-
ated with two properties in the basin known as Planet Ranch and Lincoln Ranch.
The company then sought to shift a portion of the water rights associated with those
ranches to its wellfield. However, a number of parties, including the United States,
as trustee for the Tribe and the Allottees, the Arizona Game and Fish Commission,
and Mohave County filed objections. Due to a statutory time clock regarding surface
water in Arizona, Freeport has five years before it must either use or potentially
lose those water rights they purchased for the express purpose of safeguarding their
economic activity in that part of the state. That time clock creates a sense of ur-
gency for passing this legislation, otherwise Freeport would be required to make sig-
nificant investments in irrigation infrastructure or risk losing water rights.

With prompt passage, this legislation would resolve much of the dispute among
the Tribe, Freeport, the United States as trustee for the Tribe and the Allottees,
the Arizona Game and Fish Commission, and the Arizona Department of Water Re-
sources. Specifically, the settlement would:

e Recognize the Hualapai Tribe’s and the Allottee’s right to 694 acre-feet of water
on three parcels in the Big Sandy River basin;

e Establish protections for the Tribe’s culturally significant interest in Cofer Hot
Springs;
e Cap Freeport’s water use at the Wikieup Wellfield at 10,055 acre-feet per year;

e Facilitate the transfer of a portion of Planet Ranch to the Arizona Game and
Fish Commission for use as part of the MSCP;

e Secure a non-federal contribution from Freeport to the Hualapai Tribe toward
a potential future settlement of water disputes in two other river basins; and

e Ensure that enforceability of the settlement only occurs after any objections of
non-settling parties have been resolved in a final and non-appealable decision.

As a legal settlement of claims, where parties are negotiating sensitive deal
terms, these negotiations were subject to a confidentiality agreement among the
parties. This practice is not unusual, particularly in the context of Indian water
rights settlements, as it enables the parties to negotiate with each other in good
faith. However, with the introduction of legislation, where Congress is ratifying and
confirming the agreements negotiated by those parties, the settlement enters a new
phase of public review. As such, I see introduction of this bill and today’s hearing
as the beginning of the public vetting process. To that end, I understand that some
concerns have been raised by Mohave and La Paz counties as they begin to review
the settlement. I further understand that the Department of the Interior and the
Department of Justice will raise some issues in today’s testimony. I look forward
to working with those and all other interested stakeholders in finding ways that we
can improve this legislation.

I would like to take a minute to just briefly discuss one of the issues raised in
the Department’s testimony that could garner attention: the limited waiver of sov-
ereign immunity. I believe the parties to this settlement must have the ability to
enforce the terms of the agreements amongst each other. As this Committee is
aware, the Supreme Court’s recent decision in Michigan v. Bay Mills Indian Com-
munity, confirms that Congress must “unequivocally” express its intent to waive
tribal immunity in the context of such agreements. Likewise, the Supreme Court in
Orff v. United States, concluded that waiver of the United States’ sovereign immu-
nity must be explicit.

The waiver included in this legislation would expressly allow the parties to en-
force the terms of the settlement against each other. It is not unprecedented; in fact,
a similar waiver was included in the White Mountain Apache Settlement authorized
by Congress in 2010. I am concerned by the Department’s suggestion that instead
Congress should employ existing waivers in the Tucker Act, Administrative Proce-
dure Act, or the McCarran Amendment. I will continue to work with the Depart-
ment to find a path forward, but I believe the relevant Supreme Court precedent
requires an unequivocal statement by Congress regarding the parties’ ability to en-
force the settlement.

I would like to conclude by noting that last year the Arizona Department of Water
Resources issued a report highlighting that of Arizona’s 22 federally recognized In-
dian tribes, 13 have enacted settlements that either partially or fully resolve water
rights disputes. I believe the Bill Williams River Water Rights Settlement Act would
mark another important step in that long tradition. As such, I am pleased to join
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Senator McCain, the Arizona House delegation, and the Hualapai Tribe in trying
to advance this bill, and I appreciate the Committee’s support in that effort.
Thank you.

The CHAIRMAN. Before we go back to the tribal witnesses, Sen-
ator McCain, do you have anything you would like to add?

STATEMENT OF HON. JOHN McCAIN,
U.S. SENATOR FROM ARIZONA

Senator MCCAIN. I am grateful that the Committee is holding
this hearing. The Bill Williams River Water Rights Settlement Act,
and I am proud of the leadership of my colleague, Senator Flake.
He, as you know, Mr. Chairman, has succeeded Senator Kyle, who
was a leader on numerous water rights settlements in our State.

I am also glad to hear our Committee testimony from the Chair-
woman of the Hualapai Tribe, Ms. Sherry Counts. Welcome. And
Mr. Chairman, there are many, many beautiful Indian lands in
this Country. But I would argue that if you have the chance to go
down to the Hualapai Tribe, it is really incredibly magnificent
beauty. I am sure that, Chairwoman Counts, you would invite a
Democrat down there, wouldn’t you? I think so, yes.

[Laughter.]

Senator UDALL. This Democrat has been down there before.

[Laughter.]

Senator MCCAIN. They didn’t want you back, though.

[Laughter.]

Senator MCCAIN. Actually, Senator Udall’s father was a key ele-
ment in so many of not only the water rights settlements, but set-
tlements amongst Native Americans. In his eight-year tenure, his
outstanding tenure as Secretary of Interior, an incredible legacy
that he has passed on to his son.

Senator Flake described the legislation, I hope to everyone’s sat-
isfaction. So I won’t repeat it. But it isn’t a full settlement of the
Hualapai Tribe’s water rights claims. But it does offer the tribe a
path forward for a future comprehensive settlement using the mil-
lion dollars provided by Freeport. I would like to thank all the par-
ties involved for working together to reach a speedy agreement.

I understand that the Interior Department has some concerns,
and we look forward to working those out. The issue of the 21st
century in the Southwest, including my State of Arizona, is water.
We have to conclude our Native American water rights settlements
if we are going to have a predictable supply of water for Indians
and non-Indians alike. We have to give the highest priority to set-
tling these Indian water rights issues rather than see years and
years of litigation that go on and benefit only lawyers.

I thank you, Mr. Chairman.

The CHAIRMAN. I couldn’t agree with you more, Senator McCain.
Thank you for your endorsement of the bill.

With that, we are going to go back to our tribal witnesses. Aletha
Tom, you have the floor, and know that as with everyone else, your
full written testimony will be a part of the record. Go ahead,
Aletha.
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STATEMENT OF HON. ALETHA TOM, CHAIRWOMAN, MOAPA
BAND OF PAIUTE INDIANS

Ms. Tom. Mr. Chairman, members of the Committee, good after-
noon. I am Aletha Tom, Chairwoman of the Moapa Band of Pai-
utes.

The tribe strongly supports S. 2479, and we deeply appreciate
the efforts of the many people who have helped us move this for-
ward, especially Senator Reid and also Congressman Horsford, who
has introduced a companion bill in the House.

The bill would restore about 26,000 acres to our reservation.
These are desert lands adjacent to our reservation that are cur-
rently managed by BLM and Bureau of Reclamation. The lands
were all part of our original Southern Paiute homeland and were
part of the original Moapa Reservation, which once comprised over
2 million acres. Unfortunately, pressures from miners and settlers
led Congress to shrink our reservation in 1875 from over 2 million
down to 1,000 acres. Our reservation remained tiny until 1980,
when Congress restored a small portion of our lands, about 70,000
acres, back to our reservation.

The current bill would continue this process by restoring around
26,000 additional acres. The lands addressed in the bill are particu-
larly important to us. One portion, about 7,500 acres, is located
near where most of us live on the reservation. These additional
lands will be directly useful for housing and community needs for
our people. Right now, housing is extremely scarce and many of our
young adults must move off the reservation. These lands would
give our young people an opportunity to stay home and contribute
to our community.

A second portion, about 11,500 acres, is located just south of our
main commercial development, a travel plaza with a convenience
store and gas station. We see using these lands to enhance outdoor
recreation and conservation opportunities. The plaza area is located
along the natural path to Las Vegas’ growth, on Interstate 15, by
an exit which leads to the Valley of Fire, Nevada’s oldest and larg-
est State park.

A third portion, around 4,500 acres on the north side of the res-
ervation, has special significance to the tribe and would be pre-
served for cultural purposes. The remaining lands are purely desert
areas that would be very useful for our solar energy development.
Our tribe already has three solar projects in different stages of de-
velopment. Our reservation is uniquely situated to provide solar
power in the region. We are located near power lines and sub-
stations, as well as major markets which need extra energy exactly
when the sun is shining most brightly, for air conditioning.

Again, solar development would benefit both the tribe and the
greater community, and would increase the tribe’s stake in the
prosperity of the region.

The bill specifically endorses these purposes, housing, recreation
and renewable energy development, as well as traditional and cul-
tural uses and environmental stewardship. The bill also provides
that the land would not be used for gaming. We have no problem
with that, although Indian gaming is not really an issue in Nevada.
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We again want to thank Senator Reid and the Committee. Not
only would this bill help rectify past injustices, but it also gives in
very practical ways hope to our future of our tribe.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Tom follows:]

PREPARED STATEMENT OF HON. ALETHA TOM, CHAIRWOMAN, MOAPA BAND OF PAIUTE
INDIANS

Mr. Chairman and Members of the Committee:

Good afternoon. I'm Aletha Tom, Chairwoman of the Moapa Band of Paiutes. The
Tribe strongly supports Senate Bill 2479, and we deeply appreciate the efforts of the
many people who have helped us move this forward, especially Senator Reid, and
also Congressman Horsford, who has introduced a companion bill in the House.

The bill would restore about 26,000 acres to our Reservation. These are desert
lands adjacent to our Reservation that are currently managed by BLM and the Bu-
reau of Reclamation.

The lands were all part of our original Southern Paiute homeland, and were part
of the original Moapa Reservation, which once comprised over 2,000,000 acres. Un-
fortunately, pressures from miners and settlers led Congress to shrink our Reserva-
tion in 1875 from over 2,000,000 down to only 1,000 acres. Our Reservation re-
mained tiny until 1980, when Congress restored a small portion of our lands—about
70,000 acres—back to our Reservation. The current bill would continue this process
by restoring around 26,000 additional acres.

The lands addressed in the bill are particularly important to us.

One portion, about 7,500 acres, is located near where most of us live on the Res-
ervation. These additional lands will be directly useful for housing and community
needs for our people. Right now, housing is extremely scarce, and many of our
young adults must move off the Reservation. These lands would give our young peo-
ple an opportunity to stay home and contribute to our community.

A second portion, about 11,500 acres, is located just south of our main commercial
development, a travel plaza with a convenience store and gas station. We see using
these lands to enhance outdoor recreation and conservation opportunities. The plaza
area is located along the natural path of Las Vegas’s growth, on Interstate 15, by
an exit which leads to the Valley of Fire, Nevada’s oldest and largest state park.

A third portion, around 4,500 acres on the north side of the Reservation, has spe-
cial significance to the Tribe and would be preserved for cultural purposes.

The remaining lands are purely desert areas that would be very useful for solar
energy development. Our Tribe already has three solar projects in different stages
of development. Our Reservation is uniquely situated to provide solar power in the
region. We're located near powerlines and substations, as well as major markets
which need extra energy exactly when the sun is shining most brightly, for air con-
ditioning. Again, solar development would benefit both the Tribe and the greater
community, and would increase the Tribe’s stake in the prosperity of the region.

The bill specifically endorses these purposes—housing, recreation, and renewable
energy development—as well as traditional and cultural uses and environmental
stewardship. The bill also provides that the lands would not be used for gaming.
We hgve no problem with that, although Indian gaming is not really an issue in
Nevada.

We again want to thank Senator Reid and the committee. Not only would this
bill help rectify past injustices, but it also gives, in a very practical way, hope to
our people for the future.

The CHAIRMAN. Thank you, Aletha, for your testimony.
Chairman Melendez, the floor is yours.

STATEMENT OF HON. ARLAN MELENDEZ, CHAIRMAN, RENO-
SPARKS INDIAN COLONY

Mr. MELENDEZ. Good afternoon, Chairman Tester, Vice Chair-
man Barrasso and distinguished members of the Committee. My
name is Arlan Melendez, and I have been the Chairman of the
Reno-Sparks Indian Colony, Paiute, Washoe and Shoshone People,
for the last 23 years.



49

I am honored to be speaking today for all the tribes in S. 2480,
who comprised the Nevada Tribal Lands Coalition. I would also
like to express our heartfelt thanks to Senators Reid and Heller for
their bipartisan sponsorship of this bill, and to the Committee for
scheduling today’s hearing.

I also wish to thank Congressmen Mark Amodei and Don Young
and Congresswoman Dina Titus for introducing companion legisla-
tion in the House. A few weeks ago, the House Committee on Nat-
ural Resources unanimously reported the bill to the Floor. The
membership numbers of our tribes are growing, and the caring ca-
pacity of our current lands is very limited. With limited exceptions,
the majority of tribes in Nevada have very small land bases. Some
are so small they don’t even show up on State maps.

As see in the chart on the easel to my right, the comparison to
the large land bases of other tribes in many western States is dra-
matic. It is unrealistic to expect that we can thrive, manage our
natural resources, practice traditional culture, provide housing and
encourage economic development on so little land. It is only by
being able to expand and consolidate our lands that our tribes and
cultural practices can thrive. Each of our tribes has specific reasons
for seeking to expand our lands. We are united in our need for bet-
ter management and more effective use of these lands.

Over 80 percent of the land in our State is Federal land. BLM
administers nearly 48 million acres of land in Nevada. Even with
these transfers, BLM lands would still comprise 67 percent of the
land base in Nevada. The transfers would only reduce BLM’s total
percentage of land owned statewide by around 2 tenths of a per-
cent. Yet the transfer of this tiny percentage of land to BIA to be
held in trust could be one of the most important developments for
our tribes in a generation. The positive impact will be experienced
by our peoples for generations to come.

The other tribes will be submitting statements for the record, but
let me quickly summarize these situations. For the South Fork
Band of the Te-Moak Tribe, the bill would transfer BLM land to
expand grazing and agriculture, develop housing and cultural and
agricultural areas. Currently reservation lands are checkerboarded.
Their population has tripled since the 1940s, but their land base
is the same size.

For the Elko Band of Te-Moak Tribe, a small parcel of land
would be transferred to the Elko Band who have sought to expand
their current small land base for 17 years for housing, cultural ac-
tivities, recreation, economic development and gravesites. The bill
would also transfer 275 acres of BLM land to Elko County to estab-
lish a motocross track, which is also supported by the tribes. For
the Fort McDermitt Paiute and Shoshone Tribe, the bill would
transfer BLM land to resolve checkerboard land issues. This would
address law enforcement and emergency personnel jurisdictional
questions as well as enable housing development.

Planned land use and development of natural resources will also
ensure environmental biodiversity and ensure better public health
and safety. For the Shoshone Paiute Tribe of the Death Valley Res-
ervation, this bill would transfer a small parcel of Forest Service
land, a longstanding goal. When the Forest Service located a dis-
trict headquarters, housing units were abandoned. The tribes



50

would like to renovate these units to address chronic housing short-
ages and to help recruit medical professionals, law enforcement
and conservation personnel.

For the Summit Lake Paiute Tribe, the bill would accomplish a
long-sought transfer of BLM land for protection and management
of Summit Lake’s natural resources and fish population and unify
the reservation, which surrounds the lake except in one area. Sum-
mit Lake is home to the cutthroat trout, which was integral to the
tribe’s culture and a vital food source. The transfer will allow for
improved management and habitat restoration.

For the Pyramid Lake Paiute Tribe, the bill would transfer BLM
land to expand the reservation boundary to fully incorporate the
watershed of Pyramid Lake. Other sections near the lake would be
used for potential economic development and management effi-
ciency.

For my tribe, the Reno-Sparks India Colony, the bill would al-
leviate the strain caused b the small size of our reservation, be-
cause we simply need land for housing, cultural preservation and
development. For decades the colony members were residing on
just 27 acres in Reno, Nevada. In 1986, due to overcrowding, then-
Nevada Congresswoman Barbara Vucanovich assisted us in acquir-
ing a parcel of land in Hungry Valley near Reno. She said if we
needed more land in the future, we should come back to Congress
and ask for it.

In closing, we have made the best use the limited parcel. We
have constructed housing, a water system with production wells
and other facilities, such as a community center. We have pur-
chased mining claims within the area, proposed to be transferred,
and the wells in the Hungry Valley community are also within the
proposed transfer plot. BLM has told us they don’t have enough
staff to effectively monitor all the activities and the urban interface
adjacent to Hungry Valley. As a result, our people have suffered
from many adverse activities such as recreational shooting, includ-
ing the use of assault weapons near residential areas, creating a
dangerous safety situation; illegal dumping; unauthorized creation
of a dirt bike race track; disruptive bike events; heavy off-road ve-
hicle activities harming the land. While we are not against off-road
vehicles or recreational shooting, we are concerned with the inten-
sity of the activities adjacent to our community and homes and its
impact on our quality of life.

The legislation will move it a safe distance away and allow for
growth. Our tribes are fully capable of being effective stewards of
these lands. Thank you for this opportunity to testify and I would
be happy to answer any questions that you may have.

[The prepared statement of Mr. Melendez follows:]

PREPARED STATEMENT OF HON. ARLAN MELENDEZ, CHAIRMAN, RENO-SPARKS INDIAN
COLONY

Chairman Tester, Vice Chairman Barrasso and distinguished Members of the
Committee on Indian Affairs. I am pleased to submit this testimony in support of
S. 2480, legislation introduced by Nevada Senators Harry Reid and Dean Heller. We
are also pleased that nearly identical legislation (H.R. 2455), introduced in a bi-par-
tisan fashion by Congressmen Mark Amodei (RNV), Dina Titus (D-NV) and Don
Young (R-AK) has been introduced and was unanimously reported out of the House
Committee on Natural Resources a few weeks ago.
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Thank you for accepting this testimony of the Reno-Sparks Indian Colony (the
Colony) on S. 2480 and for considering our views. My remarks herein are mostly
specific to the Colony’s land expansion needs. The other tribes in this bill may be
submitting their own written statements for the record, and their statements should
be relied upon for more specific details pertinent to their land transfer requests.
However, there are common themes among all our tribes which I would like to
share. In my oral testimony I will be speaking not just on behalf of the Colony but
on behalf of all the tribes in this important bill. I am honored speak on behalf of
th?o Nevada Native Nations Lands Act Tribal Coalition, consisting of the following
tribes:

e Elko Band of the Te-Moak Tribe of Western Shoshone Indians

e South Fork Band of the Te-Moak Tribe of Western Shoshone Indians
e Fort McDermitt Paiute and Shoshone Tribe

e Duck Valley Shoshone Paiute Tribe

e Summit Lake Paiute Tribe

e Pyramid Lake Paiute Tribe

e Reno-Sparks Indian Colony

Expansion of Our Reservations Critical to Preserve Our Futures

Our tribes’ membership numbers are growing and the carrying capacity of our
current lands is very limited. It is only by being able to expand and consolidate our
lands for housing, preservation and other purposes that our tribes and cultural
practices can continue to thrive. While each tribe in S. 2480 has specific reasons
for seeking to expand the lands of our reservations we are united in our need for
better management and more effective use of these lands. We are fully capable of
assuming these responsibilities.

We would also ask that you examine almost any map of Indian reservations in
this country and you will see that through historic quirks of fate, the majority of
land bases of the tribes in Nevada, particularly when compared to the land bases
of many other tribes, are so small as to border on being non-workable. There are
numerous million plus acre reservations in Montana, North Dakota, South Dakota,
Washington, Utah, Wyoming, Arizona and New Mexico and many more reservations
that are hundreds of thousands of acres in size yet the majority of Paiute and Sho-
shone tribes of the Great Basin ended up with almost nothing. In many instances
our existing homelands are so small they don’t even show up on some state maps.
For instance the Elko Band has just 193 acres. The principal so-called “downtown”
Reno-Sparks Indian Colony lands constitute a mere 27 acres. These are not viable
land bases. We cannot house our people; we cannot attract business or engage in
economically viable agriculture.

S. 2480 would put to effective use by tribes lands that are greatly underutilized
and not being adequately managed. With the exception of a small parcel owned by
the Forest Service, the lands in question are presently controlled by the Bureau of
Land Management so transferring title to a different agency within the Department
of Interior (Bureau of Indian Affairs) is not going to, for instance, affect the local
tax bases. In many instances Indian tribes have been able to undertake economic
activities that have benefited both reservation and off-reservation economies and
helped create jobs.

Nevada Native Nations Lands Act Preserves BLM Control Over Vast Area
of Nevada

BLM administers nearly 48 million acres of public land in Nevada. We would like
to emphasize that even with these lands transfers, BLM lands would still comprise
67 percent of the total land base of the state of Nevada, and that does not include
the large percentage of land controlled by other federal agencies. In the aggregate
over 80 percent of the land in our state is owned by the federal government. The
transfers would only reduce BLM’s total percentage of land owned state-wide by
0.20 percent (two tenths of one percent). Yet the transfer of this tiny percentage of
land from BLM to BIA to be held in trust for our tribes would be one of the most
important developments for our tribes in a generation. And the positive impact will
be experienced by our peoples for generations to come.

Background on Reno-Sparks Indian Colony

In the 1880’s, an urban Indian settlement made up of landless Indians from the
regional Washoe, Shoshone and Paiute tribes started along the Truckee River next
to the City of Reno. A land base of 20 acres was purchased in 1917 by the Federal
Government to provide a permanent home for this urban settlement. The Colony
population grew along with the City of Reno. In 1934, the Reno-Sparks Indian Col-
ony was established as a federally recognized Tribal government under the Indian
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Reorganization Act. By the mid-1980’s, the City of Reno had grown and eventually
engulfed the undersized lands of the Colony. The land base of the Colony, near
downtown Reno, is now just 27 acres of densely packed homes in the residential
area as well as additional commercial property. Less than three percent of the land
base is designated as park and open space. The residential area is totally built out
and could not accommodate another home.

In 1986, pursuant to a bill introduced by former Representative Barbara Vucano-
vich (R-NV), Congress transferred three sections of land north of Reno from the Bu-
reau of Land Management (BLM) to the Colony to address the need for additional
community housing. Currently, this area, known as the Hungry Valley community,
houses approximately half the Colony’s population. The Hungry Valley community
is seven miles west of the Spanish Springs community and 10 miles north of the
City of Reno. The Colony has spent millions of dollars in public improvements and
community development. For example, we have built homes; a water and sewer sys-
tem; community buildings; and constructed Eagle Canyon Road from Pyramid Lake
Highway to the Hungry Valley community. We also created a tribal utility district
to supply water and sanitary sewer service to residents. The water system includes
production wells, water tanks and a water treatment facility. The community sewer
system provides for the treatment of all wastewater. The Hungry Valley Community
Center we built is the primary public facility serving residents, with a volunteer fire
department, offices for Housing Department, Utility District, Head Start Program,
a gym, and meeting rooms.

When Congresswoman Vucanovich got the bill passed establishing the Hungry
Valley Reservation she told us that if at some point in the future we needed to sup-
plement the Hungry Valley land, that we should make such a request of the Con-
gress. We are now doing exactly that after extensive cooperation and coordination
with key stakeholders including Washoe County and the BLM. We are very pleased
to have the support of the Washoe County government for our proposed transfer.

The Need to Supplement the Land Base of the Hungry Valley Residential
Community

The Hungry Valley community is surrounded by BLM public lands to the west,
north, and east. Directly to the south and southeast is an active open aggregate
mining pit which conducts blasting on a regular basis. Many adverse activities are
routinely occurring (in some cases permitted by the BLM, in other cases in violation
of BLM regulations) on the lands adjacent to our residents’ homes in Hungry Valley
including:

e Unlimited off highway vehicle (OHV) recreation area.

e Loud and disruptive motorcycle events.

e Jllegal dumping.

e Unauthorized creation of motorcycle race tracks.

e Military practice operation with simulated explosive devices. (Hopefully an ac-
tivity that won’t be repeated.)

These are not activities anyone would want to see in proximity to a residential
area. While we are not against off road vehicles, we are concerned with the intensity
of the activities adjacent to our native community and its impact on our quality of
life. A buffer is needed and will be established by this legislation.

Proposed Land Transfer from BLM to BIA

As shown on the attached map, the Colony is proposing to acquire through a Con-
gressional transfer approximately 13,434 acres from the BLM to the Bureau of In-
dian Affairs (BIA) to be held in trust for the Colony in order to expand and consoli-
date our land base at the Hungry Valley residential community. These 13,434 acres
represent a minute fraction of the almost 48 million acres of BLM lands in Nevada,
lands that were once the exclusive domain of Paiute, Washoe and Shoshone tribes
of Nevada.

The local BLM staff are overwhelmed and unable to enforce their own regulations
and ordinances in the area around Hungry Valley. BLM has told us that they don’t
have enough staff to effectively monitor all of the activities in the urban interface
cover adjacent to Hungry Valley. Transferring this land to the BIA’s jurisdiction to
be held in trust for the Colony is important for the citizens of our tribe and for the
surrounding communities. The current situation is untenable. Our residents should
be able to live in peace and quiet and should not have to deal with unregulated off-
road race tracks carved out near their homes. We have met with a majority of the
Washoe County Commissioners, including all those who represent the immediately
surrounding communities and as stated above, the County has endorsed our land
transfer request.



53

In addition to public safety concerns, there are important cultural reasons why
Hungry Valley is of great significance to us. We seek to manage this land so as to
ensure for future generations that the open natural landscape that provides essen-
tial spiritual and traditional cultural support for our people will continue to be ac-
cessible and be properly managed. It is the intention of our tribe to preserve and
manage these scenic, cultural and natural resources. In the past, the Hungry Valley
region was a traditional link between Pyramid Lake and the Truckee Meadows.
Many camps and cultural resources have been identified by past archaeological
studies. Many elders and residents continue to use Hungry Valley for spiritual and
traditional ways. Several prominent landscape features in the Hungry Valley area
are used for traditional religious practices and are a source of medicinal plants.

We are very proud of the many cooperative efforts we have entered into with the
State ofNevada and with the governments that surround our downtown reservation
as well our existing Hungry Valley lands. We assure the Congress that this spirit
of good will and cooperation will continue and that all parties in the local and sur-
rounding areas will benefit by this proposal.

Thank you for your consideration of this bill. I am pleased to answer any ques-
tions you might have.

The CHAIRMAN. There will be questions. Thank you, Chairman
Melendez.
Chairwoman Counts, your presentation, please.

STATEMENT OF HON. SHERRY J. COUNTS, CHAIRWOMAN,
HUALAPAI TRIBE

Ms. CounTts. I would like to thank Senator Flake and Senator
McCain for sponsoring this bill for the Hualapai Tribe, S. 2503.

My name is Sherry J. Counts. I am Chairwoman of the Hualapai
Tribe. Thank you for the invitation and opportunity testify in sup-
port of S. 2503, the Bill Williams River Water Rights Settlement
Act of 2014.

I would also like to say, all Democrats and Republicans are in-
vited to the Sky Walk.

[Laughter.]

Ms. CounTts. The Colorado River forms the 108-mile northern
boundary of the Hualapai Reservation through a portion of the
Grand Canyon. Our reservation has no significant surface streams
other than the Colorado River, and it has very limited groundwater
resources. While the tribe is presently able to supply its main resi-
dential community, Peach Springs, with groundwater, the only fea-
sible water for satisfying the future needs of the reservation is the
Colorado River.

Over the past three years we have been negotiating a com-
prehensive settlement of all the tribe’s reserved water rights with
the Justice and Interior Departments, the State of Arizona and
major private entities in Arizona. The basic principles of the settle-
ment have been agreed upon, but the settlement is not yet ready
for submission to Congress, because the tribe needs to complete a
feasibility study of the alternatives for constructing the infrastruc-
ture needed to deliver Colorado River water to the reservation. In
the meantime, the tribe, along with the United States and Freeport
Minerals Corporation have reached an agreement settling our
water rights claims in the Big Sandy Creek, south of our main res-
ervation. The settlement faces a deadline, which is why we and the
other parties are seeking enactment of S. 2503 now, in advance of
the comprehensive settlement of our reservation water rights.

This deadline is imposed by the possible application of provisions
of Arizona State law and could result in the forfeiture of certain
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water rights Freeport holds in the Bill Williams Basin. To meet
this deadline, the tribe urges Congress to enact S. 2503 this year,
ahead of considering our comprehensive water rights settlement.

Let me now describe the important benefits to the Hualapai
Tribe. First, as a result of this legislation, the two major land-
holders and water users in the Big Sandy Creek, the United States
and Freeport Minerals Corporation, will confirm federally-reserved
water rights for the tribe totaling 300 acre feet a year relating to
a 60-acre parcel of the reservation land along Big Sandy Creek.
Freeport and the United States will also confirm federally-reserved
water rights totaling 394 acre feet a year to two off-reservation
tSrusg allotments issued to Hualapai tribal members in the Big

andy.

Second, the agreements ratified by S. 2503 also provide vital pro-
tections for the tribe’s water rights on fee land it owns along Big
Sandy Creek called Cholla Canyon Ranch. This ranch contains a
spring that is sacred to the tribe, Cofer Hot Spring, the flows of
which have diminished in recent years due to the pumping by Free-
port. Freeport has already ceased all but the most minimal pump-
ing the aquifer that feeds Cofer Hot Spring. In the agreements rati-
fied and approved by S. 2503, Freeport agrees permanently to
cease pumping more than minimal amounts from that aquifer.
Freeport also gave the tribe a right of first refusal to purchase
nearby lands to protect the flow of Cofer Hot Spring.

In addition to these important benefits at the Big Sandy area,
Freeport will also immediately contribute $1 million to the cost of
a central engineering study by the tribe that has been initiated to
determine the feasibility and cost of bringing Colorado River water
to the Hualapai reservation. This contribution from Freeport, in
combination with the funding we have received from the Bureau of
Reclamation and the tribe’s own funds will allow the tribe to com-
plete this study, then finish its ongoing negotiations for a com-
prehensive Colorado River water settlement with the Justice and
Interior Departments, the State of Arizona and various private en-
tities in Arizona.

Lastly, with the timely enactment of this legislation, Freeport
will contribute a substantial additional sum to the tribe’s economic
development. These Freeport funds are designated for the tribe to
purchase Colorado River water rights. These additional water
rights to be purchased with the Freeport contribution are critical
to the tribe’s ability to negotiate a comprehensive settlement of our
Colorado River water rights.

For all of these reasons, the tribe strongly supports S. 2503. The
tribe is very pleased with the provisions of this legislation that will
protect its water rights and those of tribal member allottees along
the Big Sandy Creek, and lay the foundation for the tribe to com-
plete its negotiation in the near future for a comprehensive settle-
ment of all the tribe’s reserved water rights on the reservation. The
tribe hopes the Committee will support S. 2503 and that Congress
will speedily enact it. We do have some technical corrections to the
legislation that are explained in my testimony. I respectfully the
Committee to consider those corrections.

Thank you for the opportunity to testify before you today. I
would be pleased to answer any questions you may have, and our
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tribe will help in any way it can to secure enactment of this legisla-
tion. Thank you very much.
[The prepared statement of Ms. Counts follows:]

PREPARED STATEMENT OF HON. SHERRY J. COUNTS, CHAIRWOMAN, HUALAPAI TRIBE

Chairman Tester, Vice Chairman Barrasso and Members of the Committee, I am
Sherry Counts, the Chairwoman of the Hualapai Tribe. Our Hualapai Tribal Lead-
ers and Members strongly support S. 2503, the Bill Williams River Water Rights
Settlement Act of 2014. Before I describe the several critical benefits the Tribe re-
ceives from this legislation, let me briefly inform the Committee of the Tribe’s water
needs.

The Hualapai Reservation encompasses approximately 1 million acres in north-
western Arizona. All lands on the Reservation are tribal trust lands; there are no
allotments or fee inholdings. The Colorado River forms the 108-mile northern
boundary of the Reservation through a portion of the Grand Canyon.

Our Reservation has no significant surface streams other than the Colorado River,
and has very limited groundwater resources. While the Tribe is presently able to
supply its main residential community, Peach Springs, with groundwater, the only
feasible water supply for satisfying the future needs of most of the Reservation is
the Colorado River.

The Tribe is in dire need of Colorado River water in order to realize the opportu-
nities for economic development we have already undertaken. We have constructed
and operate Grand Canyon West, a world class tourist development on the Reserva-
tion on the western rim of the Grand Canyon. Grand Canyon West currently em-
ploys over 250 tribal members and hosts approximately 700,000 visitors a year. But
it is located a two-hour drive away from Peach Springs, where virtually all tribal
members who reside on the Reservation live. Thus tribal employees at Grand Can-
yon West have daily commutes of four hours a day, and longer in inclement weath-
er.

The Tribe also employs approximately 100 other tribal members in a tribally-
owned hotel in Peach Springs and a seasonal tribal river rafting enterprise. Without
conducting any gaming, our Tribe is moving towards achieving full employment for
our members and economic self-sufficiency.

The lack of water is the major obstacle to our reaching these goals. The nearest
groundwater to Grand Canyon West is 35 miles away, and that supply is barely
adequate for current operations, and completely inadequate for growth. With addi-
tional water, the Tribe could take advantage of the potential for further develop-
ment that would provide additional jobs to tribal members and revenues to the trib-
al government. Water at Grand Canyon West would also support the development
of a residential community there so our tribal members would not have to commute
from Peach Springs to get to their jobs.

Over the past three years, we have been negotiating a comprehensive settlement
of all the Tribe’s reserved water rights with the Justice and Interior Departments,
the State of Arizona and major private entities in Arizona. The basic principles of
this settlement have been agreed upon, but the settlement is not yet ready for sub-
mission to Congress because the Tribe needs first to complete a comprehensive
study of the engineering feasibility of the various alternatives for constructing the
infrastructure needed to deliver Colorado River water to Grand Canyon West, and
a detailed projection of construction and OM&R costs of those alternatives. We ex-
pect that this study will be ready to submit to the Bureau of Reclamation and other
parties to the negotiations by early next year.

In the meantime, the Tribe—along with the United States and Freeport Minerals
Corporation—have reached an agreement settling our water rights claims in the Big
Sandy Creek, south of our main Reservation. This settlement faces a deadline,
which is why we and the other parties seek enactment of S. 2503 now, in advance
of the comprehensive settlement of our Reservation water rights. This deadline is
imposed by the possible application of provisions of Arizona state law that could re-
sult in the forfeiture of water rights Freeport holds in the Bill Williams Basin. Free-
port wishes to sever and transfer some of these water rights upstream to its
Wikieup well field, which serves its nearby copper mine, and contribute the rest of
these water rights to state and federal agencies as part of the Lower Colorado
Multi-Species Conservation Plan.

To meet this deadline, the Tribe urges Congress to enact S. 2503 this year, ahead
of considering our comprehensive water rights settlement. Let me now describe the
important benefits the Hualapai Tribe receives under S. 2503.
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First, as a result of this legislation, the two major landowners and water users
in Big Sandy Creek—the United States and Freeport Minerals Corporation—will
confirm federally reserved water rights for the Tribe totaling 300 acre feet a year
(afy) relating to a 60-acre parcel of land added to our Reservation along Big Sandy
Creek by an Executive Order signed by President Taft in 1911. Freeport and the
United States will also confirm federally reserved water rights totaling 394 afy to
two off-reservation trust allotments issued to Hualapai tribal members in the Big
Sandy. Both of these amounts were calculated by the Tribe’s expert hydrologist
using the methodology set forth in controlling decisions of the United States Su-
preme Court and the Arizona Supreme Court. The agreements this legislation rati-
fies also require Freeport to provide supplemental water to the tribal and allotted
lands in certain circumstances to ensure the Tribe and allottees can fully utilize
these reserved water rights.

Second, the agreements ratified by S. 2503 also provide vital protections for the
Tribe’s water rights on fee land it owns along Big Sandy Creek called Cholla Canyon
Ranch. The Tribe has applied to the Secretary of the Interior to take the Ranch into
trust for it, and Freeport has agreed to support that application. This Ranch con-
tains a spring that is sacred to the Tribe, Cofer Hot Spring, the flows of which have
diminished in recent years due to pumping by Freeport. Freeport has already ceased
all but the most minimal pumping in the aquifer that feeds Cofer Hot Spring, and
in the agreements ratified and approved by S. 2503, Freeport agrees permanently
to cease pumping more than minimal amounts from that aquifer. Freeport also will
give the Tribe a right of first refusal to purchase Freeport’s lands at Banegas Ranch
and surrounding land Freeport owns to protect the flow of Cofer Hot Spring. Once
these agreements become effective, Freeport will record a binding covenant in the
county land records that will impose the same pumping limitations on any future
purchaser of any portion of Banegas Ranch, should Freeport decide to sell and the
Tribe decides not to buy these lands.

Under the agreements, Freeport’s pumping at the Wikieup well field is capped at
10,055 afy. The Tribe has requested the Interior Department to drop objections it
has filed to Freeport’s sever and transfer applications to bring water from Planet
and Lincoln Ranches up to the Wikieup well field, and in these agreements Interior
agrees to do that.

In addition to the important benefits S. 2503 provides for the Hualapai Tribe in
the Big Sandy Creek, Freeport will also immediately contribute $1 million to the
costs of an essential study the Tribe has initiated (thus far with its own funds and
a grant from the Interior Department Bureau of Reclamation) to determine the fea-
sibility and costs of bringing Colorado River water to the Hualapai Reservation.
This contribution from Freeport will allow the Tribe to complete this study, and
then to finish its ongoing negotiations for a comprehensive Colorado River water
settlement with the Justice and Interior Departments, the State of Arizona, and
various private entities in Arizona.

Lastly, with the timely enactment of this legislation, Freeport will contribute a
substantial additional sum to the Tribe’s economic development fund that the Tribe
will use to purchase rights to use Colorado River water. The legislation provides
that these two contributions by Freeport will count as non-federal contributions to
the final comprehensive Colorado River water rights settlement the Tribe is negoti-
ating with federal and state parties.

For all of these reasons, the Tribe strongly supports S. 2503. We do, however, re-
quest two technical changes that are needed to conform the bill to the Hualapai
BWR Agreement. In Section 6(d)(3)(B), page 26, line 20, after “Agreement” and be-
fore the semicolon, the words “or the Hualapai Tribe Water Rights Settlement
Agreement” should be inserted. This would conform the bill to Paragraph 7.1(iii)(b)
of the Hualapai BWR Agreement. And in Section 6(e)(1)(A), page 27, lines 10-11,
after “relating to,” the words “injury to” should be deleted and the words “claims
for” should be inserted. That would conform the bill to Paragraph 7.3(i)(a) of the
Hualapai BWR Agreement.

In conclusion, the Tribe is very pleased with the provisions of this legislation that
will protect its lands and those of tribal member allottees in the Big Sandy Creek
and lay the foundation for the Tribe to complete its negotiations in the near future
for a comprehensive settlement of all its reserved water rights on its Reservation.
The Tribe hopes that the Committee will support S. 2503 and that Congress will
speedily enact it.

Thank you for the opportunity to testify before you today. I will be pleased to an-
swer any questions you may have, and our Tribe will help in any way it can to se-
cure enactment of this legislation.
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The CHAIRMAN. Thank you, Chairwoman Counts. We appreciate
your testimony.
Mr. Canfield, you have the floor.

STATEMENT OF MICHAEL CANFIELD, PRESIDENT/CEO, INDIAN
PUEBLOS MARKETING, INDIAN PUEBLO CULTURAL CENTER

Mr. CANFIELD. Thank you, Mr. Chairman.

Chairman Tester, Vice Chairman Barrasso, distinguished mem-
bers of this Committee and also of course my home Senator, Sen-
ator Udall, thank you very much for allowing me to testify in sup-
port of S. 2465, the Albuquerque Indian School Land Transfer Act.

As was mentioned earlier, my name is Mike Canfield. I am the
President and CEO of the Indian Pueblo Cultural Center, IPCC,
and Indian Pueblo’s Marketing, IPMI. Both of these corporations
are owned and operated by the 19 Pueblos of New Mexico and lo-
cated on the old Albuquerque Indian School property.

I am also a very proud member of one of our 19 Pueblos, the
Pueblo of Laguna.

The vision for our organizations that are located on the property
include creating unique and successful businesses, providing pro-
fessional and economic advancement opportunities for our work-
force, nurturing self-sustainable developments while providing fi-
nancial returns to our Pueblo communities and promoting Pueblo
arts, culture and lifestyles.

In 1969, the United States began the long process of converting
the 1884 Albuquerque Indian School Reserve, which was the
former site of a Federal Indian Boarding School. The first 11 acres
conveyed were used to build the Indian Pueblo Cultural Center,
which was completed in 1976. The Cultural Center has a long his-
tory of successful self-sufficient operations. In fact, in 2013, we
were recognized as the Tribal Destination of the Year by the Amer-
ican Indian and Alaska Native Tourism Association. We are also a
major contributor to our State and local economy, as we are one of
the top three most visited attractions in New Mexico, hosting ap-
proximately 470,000 visitors per year.

In 1993, the United States placed an additional 44 acres of the
former Indian School property in trust for the 19 Pueblos. Those
44 acres make up the majority of the former Indian School prop-
erty. The Pueblos successfully created land development protocols
with the City of Albuquerque and this potion of the former Indian
School property is now the home to two large office buildings occu-
pied by the Bureau of Indian Affairs and a hotel owned by the 19
Pueblos. He Pueblos are proceeding with additional office and retail
development projects that remain on this property.

In 2008, Congress enacted P.L. 110-453, requiring the Secretary
of Interior to convey an additional 8.5 acres of the former Albu-
querque Indian School Reserve to the 19 Pueblos. These parcels in-
cluded the last remaining Indian School structure. Building 232,
which formerly housed the BIA’s Southern Pueblos Agency, was
originally built in 1931 and designed by Architect Joseph Padilla,
a tribal member from Isleta Pueblo. The building had been slated
for demolition, but IPMI was able to save it by financing the ren-
ovation project. The renovated building now houses the Native
American Community Academy, a public school chartered under
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Albuquerque Public Schools, that serves approximately 380 Native
students.

S. 2465 directs the Secretary of Interior to place an additional
11.11 acres of land in trust for the 19 Pueblos, consolidating sev-
eral small parcels contiguous with the 44 acre tract that has been
held in trust for the 19 Pueblos since 1993 and with the Indian
Pueblo Cultural Center that has been held in trust since 1978.

Mr. Chairman, my written testimony includes a map and a de-
tailed description of the tracts of land this bill seeks to convey. My
written testimony also includes a letter of support from the Mayor
of Albuquerque, Mayor Richard Berry.

Mr. Chairman, S. 2465 completes the process of transferring the
BIA’s portion of the former Albuquerque Indian School Reserve to
the 19 Pueblos. Most importantly, S. 2465 will allow the 19 Pueblos
to continue the achievements of our vision for this property by pro-
viding economic development, educational and cultural opportuni-
ties for our Pueblos, the City of Albuquerque and the State of New
Mexico.

Thank you again to this Committee for inviting me to testify this
afternoon, and I would welcome any questions.

[The prepared statement of Mr. Canfield follows:]

PREPARED STATEMENT OF MICHAEL CANFIELD, PRESIDENT/CEQ, INDIAN PUEBLOS
MARKETING, INDIAN PUEBLO CULTURAL CENTER

Chairman Tester, Vice Chairman Barrasso, my home Senator, Mr. Udall, and
members of the Committee, thank you for the opportunity to testify here today in
support of S. 2465, the Albuquerque Indian School Land Transfer Act.

My name is Mike Canfield: I am president and CEO of the Indian Pueblo Cultural
Center (IPCC) and Indian Pueblo’s Marketing (IPMI). Both of these corporations are
owned and operated by the 19 Pueblos of New Mexico and located on the old Albu-
querque Indian School property in Albuquerque, New Mexico.

The vision for our organizations located on this property include creating unique
and successful businesses, providing professional and economic advancement oppor-
tunities for our workforce, nurturing self-sustainable developments while providing
financial returns to our Pueblo communities and promoting Pueblo arts, culture,
and lifestyles.

In 1969, the United States began the long process of converting the 1884 Albu-
querque Indian School Reserve which was the former site of a Federal Indian
Boarding School. The first 11 acres conveyed were used to build the Indian Pueblo
Cultural Center which was completed in 1976. The Cultural Center has a long his-
tory of successful self-sufficient operations. In 2013 we were recognized as “The
Tribal Destination of the Year” by the American Indian Alaska Native Tourism As-
sociation. We are also a major contributor to our state and local economy as we are
one of the top 3 most visited attractions in New Mexico hosting approximately
470,000 visitors per year.

In 1993, the United States placed an additional 44 acres of the former Albu-
querque Indian School Reserve in trust for the 19 Pueblos. Those 44 acres make up
the majority of the former school property. The Pueblos successfully created land de-
velopment protocols with the City of Albuquerque, and this portion of the former
school property is now the home to two large office buildings occupied by the Bureau
of Indian Affairs, and a hotel owned by the Pueblos. The Pueblos are proceeding
with additional office and retail development on the remaining property.

In 2008, Congress enacted Public Law 110-453 requiring the Secretary of the In-
terior to convey an additional 8.5 acres of the former Albuquerque Indian School Re-
serve to the United States in trust for the 19 Pueblos. These parcels included the
last remaining Indian School structure. Building 232, which formerly housed the
BIA’s Southern Pueblos Agency, was originally built in 1931 and designed by Archi-
tect Joseph Padilla, a tribal member from Isleta Pueblo. The building had been slat-
ed for demolition, but IPMI was able to save it by financing a renovation project.
The renovated building now houses the Native American Community Academy, a



59

public school chartered under Albuquerque Public Schools that serves approximately
380 students.

S. 2465 directs the Secretary of the Interior to place 11.11 acres of land in trust
for the 19 Pueblos, consolidating several small parcels contiguous with the 44 acre
tract that has been held in trust for the 19 Pueblos since 1993 and the Indian Pueb-
lo Cultural Center property that has been held in trust for the Pueblos since 1978.

Mr. Chairman, my written testimony includes a map and a detailed description
of the tracts of land this bill seeks to convey. My written testimony also includes
a letter of support from Albuquerque Mayor Richard Berry.

Mr. Chairman, S. 2465 completes the process of transferring the BIA’s portion of
the former Albuquerque Indian School Reserve to the 19 Pueblos. Most importantly,
S. 2465 will allow the 19 Pueblos to continue the achievement of our vision for this
property by providing economic development, educational and cultural opportunities
for our Pueblos, the City of Albuquerque and the State of New Mexico.

I want to thank the Committee for inviting me to testify this afternoon and I am
happy to answer any questions.

Attachments



CITY OF ALBUQUERQUE

Offise of the Mayor{ Chief Adwminivirasive Qfficer

PO Bax 1273

Albigquergue

MM

www by g

60

April 24, 2014

United Etates Senator Tom Udall
110 Hart Senate Office Beilding
Washington, DX 20510

Re: Proposed Legislation to Convey Surplus Federal Land ta the |9 Puehlos
Dear Senator Udall;

1 write in sepport of legislotion o wensfer surplus lend currently under the jurisdiction of the
Bureau of Indien Affairs to the 19 Tueblos and the property along, 12" Sirvel in Albuguenque, NM,
Becawse this land, which amounts 1o 11,11 scres, is sumenily owned by the Unlted States, there i5
no impact on [oeal properiy taxes.

The land praposzd ta be canveyad was jradvertently left out of & previcus land transfer made in
2008. By transferring thase tracts of Tand, it will further unita the former Albuguerque Indian
Schaol (AlS) proporty that has recontly been mformed into the A1S District, a uniqoe govemance
structure that benelita all of the 19 Puchlos, who and manage the land (hrough Indian Pueblos
Marketing, Inc,

Consoliidaiing these small pareels with the 44-acre fract thet hos been held in trust for the 19
Fueblos since 1993, and the Indizn Puebla Culiural Center property that hac Been held in trust since
1978 , will complewe the transfer of the former ATS property to the 19 Puekles, The legislaticn will
allow the 19 Puebles ta manage &l of the former reserve for economic developmest, cducatlonal,
and cultural purposes.

The band transfer will further slreng1hm the 9 Puchlos abilily to help develop the 12% Strest
PIOPRTTY TG & prosp | for both the city and the 19 Puebios.

Further, the transfoc of the fand will allow for firmer protections and Aexibility for the Nadive
American Community Academy that recently relocated to the campas in the reserves last
remeining building of the former A5,

Plesse feel free to contact me directly or my stafT person Elias-Gallegos at (505) 768-3000 with any
questions.
Bestre,

i€l
Muayor
City af Albug)

vo: Michuel Canfisld, President/CEQ, IPMI Mbauene - Matang Muimy 1706200
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ALBUQUERQUE INDIAN
SCHOOL DISTRICT
PROPERTY

— Land currently in trust or
owned by the 19 Pueblos of
New Maxico

—— Bill 5. 2465 proposed land
transfer

The CHAIRMAN. Thank you for your testimony, Mr. Canfield.
Thank you all for your testimony.

I am going to start with you, President Fisher, on the Northern
Cheyenne’s struggle with the subsurface rights on the land. These
are subsurface rights that you were supposed to have but never
had them. How long has the tribe been pursuing this legislation?

Mr. FiIsHER. For 20 years. We started out in 1993, when we first
approached GNP to transfer those lands to the tribe.

The CHAIRMAN. So tell me, if we are able to make this transfer,
what are going to be the impacts on the tribe once it is done? If
we get this transfer done, how will it benefit the tribe?
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Mr. FisHER. The tribe would then own all the subsurface on the
reservation. We own 445,000 acres, and there’s only the 5,000 acres
in trust. Then it would be beneficial to the tribe, we can plan what
we are going to with our royalties in the future.

The CHAIRMAN. Okay. So there is no other subsurface on that,
on the reservation you guys don’t own? This is the only potion of
subsurface rights that the tribe does not have?

Mr. FisHER. Right. The tribe owns all the other subsurface un-
derneath the reservation.

The CHAIRMAN. Okay. Let’s talk a little bit about the bill would
transfer control of the Northern Cheyenne Trust Account into the
Northern Cheyenne Permanent Fund. There are some folks who
don’t understand how funds are administered by the Office of Spe-
cial Trustee and how that works. Where did the funds in the Office
of Special Trustee Account come from and how will the transfer to
the Northern Cheyenne Permanent Fund benefit the tribe? Why
would that be positive?

Mr. FisHER. In 1992, the tribe has a water rights settlement.
There was $30 million set aside to renovate the Tongue River Dam
in Montana. And there was $5,000 left over and that was placed
in a OST trust fund. Since then, the tribe has been utilizing the
interest off that trust fund. When that is placed in our permanent
fund, we would get a better investment from our permanent fund
being utilized for tribal programs.

The CHAIRMAN. Got you. In your testimony you also discuss land
near Bear Butte in South Dakota and how it could protect that
land from commercial development. What does the tribe plan to do
with the land it owns near Bear Butte in South Dakota if those
lands are taken into trust?

Mr. FisHER. When we purchase land, land is everything to the
Northern Cheyenne Tribe. We purchased land around Bear Butte,
at the base of our sacred mountain. Many tribes, as well as the
Northern Cheyenne go to fast there, tribes from Oklahoma, New
Mexico, South Dakota all come to fast there and worship from that
mountain. We want to preserve that mountain from commercial de-
velopment.

The CHAIRMAN. Okay, so just to follow up a little bit, and we
talked about this a little bit yesterday when you were in my office,
but tell us the tribes in South Dakota that you have worked with
on Bear Butte?

Mr. FIsHER. We sent letters out to all the tribes in the State of
South Dakota, asking for their support. The only tribe that gave
me support right away over the phone was Rosebud, South Dakota.

The CHAIRMAN. I would like to ask you, President Fisher, as you
get written support for the South Dakota effort, if you could pass
those along to the Committee, I would appreciate it.

Mr. FIsHER. I think we can get written support from the tribes
in South Dakota. We just need to have time to get that information
back to you.

The CHAIRMAN. Very good, thank you.

With that, Vice Chairman Barrasso.

Senator BARRASSO. Thank you, Mr. Chairman.

President Fisher, just kind of along the lines of what we have
been talking about here, the Northern Cheyenne Lands Act would
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give your tribe the opportunity to benefit from coal development.
And when I kind of look at some of the details in your testimony,
you say there are some requirements out there going back to 1984.
Your testimony indicates that this requirement could limit the
tribe’s return on some of the royalty investment that you should be
getting.

Could you tell us a little bit more about how that plan from back
in 1984 would affect the revenue that you would get, so you
wouldn’t get as much as you think you should get?

Mr. FisHER. This legislation was passed in 1948. We feel that it
is going to affect us from not getting any revenue from this coal
development for another 10 years or so. We are not going to receive
any revenue from that coal development.

Senator BARRASSO. So it would affect it for the next 10 years?

Mr. FISHER. Right.

Senator BARRASSO. Your written testimony also describes how
important coal development will be long term for your tribe and
tribal members. There are some potential roadblocks, like limited
access to ports and markets that could limit the development of
these resources. Could you describe how important foreign markets
and domestic markets are for these resources and how that will af-
fect your tribal economy?

Mr. FisHER. Right now we have no intention for developing our
coal. It is going to be up to the Northern Cheyenne people to have
a referendum vote. I as tribal chair cannot give you an answer as
to whether we are going to develop the coal or not. It is going to
be up to the people by referendum vote if we go with coal develop-
ment. So right now, there is no movement for coal development on
the reservation.

Senator BARRASSO. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Udall?

Senator UDALL. Thank you, Chairman Tester. In my introduction
of Mr. Canfield I forgot to recognize the strong ties he has to the
New Mexico community. He serves on a number of boards. He is
on the board of directors of the Native American Community Acad-
emy, the American Indian Chamber of Commerce, the Albuquerque
Chamber of Commerce, Junior Achievement of New Mexico, Uni-
versity of New Mexico Business and Advisory Board, the CNM
Foundation Board and the New Mexico State Workforce Board. He
sCtays active, in addition to running the Indian Pueblo Cultural

enter.

Mike, every time I visit the Indian Pueblo Cultural Center, I am
amazed by the breadth and quality of exhibits and the level of com-
munity engagement. Could you talk some about the events that
occur there and the purposes that the Cultural Center serves in the
community?

Mr. CANFIELD. Thank you, Mr. Chair, Senator Udall. We are
very proud of the Cultural Center as it stands now. As I men-
tioned, it is a self-sufficient organization that our forefathers found-
ed back in the 1970s to create a meeting place for our people, as
well as a place where we could share the important factors of our
culture with all visitors throughout the world. We think we do a
great job in accomplishing that with our visitors. We have several
exhibits, we have a permanent exhibits which has a display of all
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19 Pueblos and helps visitors understand the importance of our
Pueblo communities.

We also offer special services to all of our Pueblo members to
come in and meet and use the facility. We are also a very profitable
organization. As I mentioned, there are two corporations. One is a
for-profit, Section 17, and the other is a non-profit. The for-profit,
through economic development, generates all the funds necessary
to run the non-profit. So we haven’t had to go out to our Pueblos
and ask for contributions to maintain the level of service that you
mentioned. It is an organization and an area that we are very, very
proud of. Hopefully we are fulfilling the mission that our fore-
fathers set before us.

Senator UDALL. Thank you very much. I believe you were here
when BIA Director Mike Black testified, and the issues he raised,
the one with the fire department and some of the legal description.
Do you see any reason we can’t work through those issues?

Mr. CANFIELD. Mr. Chairman and Senator Udall, absolutely not.
In fact, I talked with him earlier. Our intent was to honor that to
allow them to still own that land as long as they needed it. I talked
with the area director and he is in support of that. If we do that
through an MOU or through language in this bill, we are abso-
lutely open to that, and understand that they should be able to use
it as long as they need it.

Senator UDALL. Great. Thank you.

Now, you have noted that the Mayor of Albuquerque is sup-
portive, and I think you said there was a letter that he had sub-
mitted. Did you submit that for the record?

Mr. CANFIELD. Mr. Chairman and Senator Udall, yes, I did.

Senator UDALL. Good. Are there other stakeholders, in addition
to the Mayor of Albuquerque, the city council, others? Is there any
opposition that you see on this?

Mr. CANFIELD. No, actually the only other party that is involved
might be the neighborhood association itself, of which I serve on
the board there. And they are working very diligently with us in
support of everything that we are doing. I can’t think of anybody
that doesn’t think this is a great idea.

Senator UDALL. Great. Thank you for all your hard work on this.
We appreciate it. Thank you, Chairman Tester.

The CHAIRMAN. Thank you, Senator Udall.

Aletha, dealing with economic development, you have S. 2479
that is going to restore about 26,000 acres to your reservation, add-
ing to the 75,000 that you currently have that were restored back
in 1980. That first reacquisition allowed the Moapa Paiute to es-
tablish within their small land base housing and commercial oppor-
tunities. In your testimony you state that 11,500 of the 26,000
acres of the proposed transferred land on the south side of the res-
ervation would be used for recreation and conservation develop-
ment. I think that is great. Tell us more about that.

Ms. TowM. It will provide us a little bit more recreation opportuni-
ties. The bill will also help to address the injustice that resulted
from diminishment of the Moapa and Paiute tribes in 1875. So it
would help develop more opportunities in our area.

The CHAIRMAN. What kind of recreation are we talking about?
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Ms. Tom. Similar to tribal tourism area for our tribe. Something
we can do, because we are right off I-15, right off the major high-
way.

The CHAIRMAN. Good. I want to hear a little bit about the solar
energy production that I think if developed could provide some nec-
essary energy to surrounding communities, electrical energy. Could
you tell us more about the tribe’s proposed solar projects and where
they are in our overall development?

Ms. ToM. Yes. We have three right now, ResSolar, and we also
have ResAmerica and we are working with a smaller development,
Stronghold Solar. We would like to pursue that in our extra land.

The CHAIRMAN. So some of the land proposed for transfer would
be for solar development?

Ms. ToMm. Right, exactly. For energy, yes.

The CHAIRMAN. I want to talk about that proposed housing devel-
opment on 7,500 acres of the proposed land transfer. You state that
housing is hard to come by on your reservation. But it might be
helpful if you explain just how difficult it is for families to find
homes, what are the housing needs of your tribe, how will this
transfer help your tribe meet the housing needs required.

Ms. ToMm. We have two types of housing development on the res-
ervation, it’s with HUD and also with the HIP program, the Hous-
ing Improvement Program. If we did get additional land, we would
be able to provide more housing for our tribe, if we had additional
land there, we would be able to get more housing for our people.

The CHAIRMAN. Do you know how many units you are short right
now?

Ms. ToMm. Yes, we are. Our tribal members have to kind of stand
in line in order to get a HUD home.

The CHAIRMAN. All right, thank you very much, Aletha.

Chairman Melendez, as you state in your written testimony, the
area devoted to Indian uses in Nevada is smaller than any of the
other western and plain States. Your colony is basically landlocked
by the City of Reno. In 1986, the tribe was able to get legislation
for land expansion in Hungry Valley, in order to meet the needs
of the tribe’s housing and other community development. Could you
explain why the tribe needs this expansion?

Mr. MELENDEZ. Yes. Our tribe originally, we are called colonies
because we are small land bases. We had 28 acres in downtown
Reno. The city has grown up around us. In 1986, Barbara Vucano-
vich sponsored a bill which was successful in gaining nearly 2,000
acres in Hungry Valley. Hungry Valley is about 30,000 acres of a
valley, we are basically 2,000 of the 30,000 acres. It is actually one
mile wide by three miles long, that is the additional land from the
Vucanovich legislation in 1986.

We are trying to, our wells out in Hungry Valley, our rural res-
ervation, are actually on BLM lands. The water is actually pumped
onto the small reservation. So we are trying to basically widen the
rﬁse(zirvation so the wells would be on reservation land, the water-
shed.

Then we want to get back to the cultural aspect. On 28 acres,
we want to teach our culture. We do sweat lodges right in down-
town Reno. We would like to get out to a more rural area to per-
form those ceremonies. So I think that to teach our children about
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the outdoors and the trails and all the different things, petroglyphs
and different things out in the area, I think it enhances our culture
to really have a larger land base. That is really significant to us.

The CHAIRMAN. In your testimony, you state the BLM is cur-
rently unable to manage this land and transferring it to the BIA
will benefit the administration of this land. Just explain how the
tribe and the BIA will do a better job managing these lands than
the BLM.

Mr. MELENDEZ. It would primarily, we work very well with the
Bureau of Land Management in the state of Nevada. They have
told us that they just don’t have the manpower to patrol the land
with all of the littering and the things that are happening out
there, off-road vehicles. I know that the tribe is probably in a bet-
ter position in Hungry Valley with our police officers to really help
them.

We have assisted them in some areas identifying people who
have really desecrated the land there. We have helped out. But I
think we could do a better job because we have a little more man-
power than BLM.

The CHAIRMAN. Good. Let’s talk a little bit about local support
for transfers, because I think they are pretty critical. Has your
tribe worked with the city or local governments on these transfers,
and what has been the reaction?

Mr. MELENDEZ. It has been very good. We worked with the
Washoe County Commission, which has jurisdiction up in the Hun-
gry Valley area. It has been real positive, we haven’t had any nega-
tive feedback from anybody. I think in our economic development
endeavors, in the city of Reno, we have worked very well with the
Mayor. That is one of the reasons we have been successful, is that
we work well with local governments.

The CHAIRMAN. That is good. Just curious, maybe you mentioned
it in your testimony, do you have letters of support from them?

Mr. MELENDEZ. Yes, we do. I believe we have letters from the
county. We do have those.

The CHAIRMAN. Perfect. S. 2480 prohibits tribes from Class 2 and
Class 3 gaming. How do you feel about that?

Mr. MELENDEZ. Since Nevada is a gaming State, we are not real-
ly into gaming. I think it is a sovereignty right that tribes believe
we should have. It is the same for a lot of things. But since this
bill prohibits gaming, I don’t think that is an issue here.

The CHAIRMAN. Good. Thank you very much.

Chairwoman Counts, I understand the deadline imposed by the
Big Sandy settlement requires that Congressional ratification
needs to take place sooner rather than later. How would the enact-
ment of S. 2503, your bill, fit into the comprehensive agreement
you are negotiating with the State and other water rights holders?

Ms. COUNTS. It would bring us the ability to gain water rights.
We have been on the Colorado from time immemorial and the
Hualapai Tribe has no water rights. Our goal is to be able to obtain
water rights for the tribe. This bill would fit into that.

It would also help us to do the infrastructure study that would
bring water up from the Colorado up to our resort, so that we could
expand. Our tribal members travel 57 miles, 100 miles round trip
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every day, rough roads, just to get to work. So we want to build
a community out there. But in doing that, we need water.

The CHAIRMAN. Got you. Not that this will happen, but if Con-
gress was unable to act before December, how would that impact
ratification of the Big Sandy and Hualapai agreements?

Ms. CouNTts. It probably would all go away. All the work that we
have done, it would go away, because of the deadlines that are ex-
isting.

The CHAIRMAN. Okay. Based on your written testimony, the
Freeport Minerals Corporation and the tribe have been working to-
gether very closely and effectively to hammer out everyone’s water
rights. How have the tribe and the corporation cultivated this rela-
tionship?

Ms. Counts. We have a very good relationship. When I came
into office in August of 2012, they were already working together.
I just came in and there was a table of 30, 40 people just sitting
down working out this agreement. Here we are today, we have a
really good relationship there. Really friendly to us. They really
want to see us achieve the goals that we have. So our relationship
is very good, and we would like to thank them for all their help.

The CHAIRMAN. That is good. I think your ability to be inclusive
is critically important. So we thank you for that.

The Hualapai’s development of the Grand Canyon West is ex-
actly the kind of tribal economic development that I think we need
in Indian Country. I am interested to hear more about the plans
that the tribe has for cultivating business and cultivating industry.
Could you share with us some of the tribe’s business goals and how
S. 2503 would help you achieve those goals?

Ms. COUNTS. One of our goals is to become a major economic de-
velopment for the people to provide resources and also to become
a world class resort. We are working toward those goals. This set-
tlement will really help us. We are working on infrastructure out
there to Grand Canyon West. We have jumped through a lot of
hoops to get where we are today. We are going to open our new
Diamond Bar Road, which will give better access to the resort.
Those are some of the things we are doing. This comprehensive set-
};‘lement will help us achieve the water rights that we need for the
uture.

The CHAIRMAN. Thank you, Chairwoman Counts. We appreciate
your leadership as well as the leadership of the other folks from
Montana, Nevada and others. So thank you very, very much.

Mr. Canfield, I would be remiss if I didn’t at least you one ques-
tion. Senator Udall isn’t here, he got his questions in. The Indian
Pueblo Cultural Center is one of the most visited tourist attractions
in New Mexico, I am told. It is an example of what can happen
when a tribe, or in this case, all Pueblos work jointly together with
local and State partnership.

I ask this question because I think it sets a good example for
Congress. Maybe we need to pay attention to what you are doing
and maybe we will be a little bit more effective. Can you describe
how the Pueblos are able to work with local governments so suc-
cessfully?

Mr. CANFIELD. Thank you, Mr. Chairman, I can. One of the
unique things we have done at the property is that we have 19 dif-
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ferent owners, sovereign owners. So we have formed a political sub-
division of 19 Pueblos, having resolutions from each tribal council
empowering their government to act on their behalf. So that
streamlined the bureaucratic process of passing ordinances and tax
codes and so forth.

We also have a business side and we have a governance side. The
business side is run by a five-person board, myself and our staff.
And then there is a governance side. We understand the mutual
beneficial relationship for both, taxes as well as commerce, and we
have the ability on the business side to operate as a business with-
out encumbering ourselves with bureaucratic challenges and gov-
ernment challenges, frankly. So we are free to do what we need to
d}(l) to make that business work. That has been a key to our success
there.

The CHAIRMAN. Okay. The transfer of this land has taken place
over a reasonably long period of time. Why didn’t it all get trans-
ferred?

Mr. CANFIELD. Mr. Chairman, I am not exactly sure of the exact
reasons. But my opinion is that we probably didn’t have a good
plan for everything and a good structure for it. Sometimes things
happen or a reason. So I feel like this last transfer, we will be bet-
ter prepared than we ever have been to take advantage of that. So
it kind of completes the BIA transfer and gives us the ability to de-
velop the entire piece of property, and now we have resources,
plans, support to accomplish that.

The CHAIRMAN. So to be clear, these final 11.11 acres means that
all the former Pueblo Indian School Reserve Land will have been
transferred, is that correct?

Mr. CANFIELD. Mr. Chairman, it does, with the exception of one
small parcel on the map that right now is currently under GSA
ownership. So this does complete the BIA’s holdings over to us, but
now our sights are going to be to finish off, we are going to be
working on that.

The CHAIRMAN. How big is that?

Mr. CANFIELD. I think it is probably about 20 acres or so. I am
sorry I don’t have the exact coordinates.

The CHAIRMAN. It is contiguous with the other parcels of land?

Mr. CANFIELD. It is, yes, sir.

The CHAIRMAN. Thank you very much. As I said several times
today, I appreciate all your testimony. I appreciate your willingness
to make the trek to D.C. It is not easy for folk who live in the west.
So thank you very, very much.

With that, I will state that the hearing will remain open for an-
other two weeks for any additional information people might want
to submit. With that, this hearing is adjourned.

[Whereupon, at 3:59 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF HON. HARRY REID, U.S. SENATOR FROM NEVADA

Thank you Chairman Tester and Vice-Chairman Barrasso for the opportunity to
submit testimony on these two bills that would transfer land into trust for a total
of eight Indian tribes in Nevada.

Nevada’s Great Basin has always been home to the Washoe, Paiute and Western
Shoshone Peoples. The first Nevadans have long been a voice for protecting our wild
landscapes and enriching our state through their language and cultural heritage. I
take the many obligations that the United States has to tribal nations seriously.
Land is lifeblood to Native Americans and these bills provide space for housing, eco-
nomic development, traditional uses and cultural protection. I would like to com-
mend the tribes, whose immense work and collaboration made these bills possible,
and I look forward to continuing to work with our First Nevadans on protecting
homelands.

S. 2479, The Moapa Band of Paiutes Land Conveyance Act

The Moapa Band of Paiute Indians have been in Nevada and the West since time
immemorial and suffered great land losses through federal Indian policy. When the
Moapa River Reservation was established in the late 1800s, it consisted of over two
million acres. In its lust to settle the West, Congress drastically reduced the res-
ervation to just 1,000 acres in 1875. It wasn’t until 1980 that Congress restored
70,500 acres to the reservation. Today the reservation is approximately 71,954
acres.

The Moapa Band of Paiutes Land Conveyance Act, S. 2479, would direct the Sec-
retary of the Interior to take more than 26,000 acres of land currently managed by
the Bureau of Land Management (BLM) and the Bureau of Reclamation into trust
for the Moapa People who live outside of Las Vegas, Nevada. This legislation would
provide much needed land for the tribe’s housing, economic development and cul-
tural preservation.

Located on I-15, the tribe runs the Moapa Paiute Travel Plaza. The tribe is the
first in Indian Country to develop utility-scale solar projects on tribal lands. Since
southern Nevada has critical habitat for the desert tortoise, a species listed as
threatened under the Endangered Species Act, the tribe works closely with federal,
state, and local partners, members of the conservation community and interested
stakeholders to develop their community in an environmentally responsible manner.

S. 2480, The Nevada Native Nations Land Act

The Nevada Native Nations Land Act, S. 2480, would transfer land into trust for
seven northern Nevada tribes—the Elko Band of the Te-Moak Tribe of Western Sho-
shone Indians, the Fort McDermitt Paiute and Shoshone Tribe, the Duck Valley
Shoshone Paiute Tribes, the Summit Lake Paiute Tribe, the Reno-Sparks Indian
Colony, the Pyramid Lake Paiute Tribe and the South Fork Band of the Te-Moak
Tribe of Western Shoshone Indians. Like S. 2479, the Nevada Native Nations Land
Act would allow these seven tribes to build housing for their members, preserve
their cultural heritage and traditions, and provide opportunities for economic devel-
opment.

Since time immemorial, the Western Shoshone have been living in what is now
known as southern Idaho, central Nevada, northwestern Utah, and the Death Val-
ley region of southern California. The Elko and South Fork Bands are two of four
bands that comprise the Te-Moak Tribe of Western Shoshone Indians.

The Elko Band’s reservation, or colony, is landlocked by the growing City of Elko,
where band members have been coming for mining and railroad jobs for decades.
The colony needs additional lands for housing and economic development. My legis-
lation would expand the Elko Band’s reservation by transferring 373 acres of BLM-
managed land into trust for the tribe.

(69)
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S. 2480 would also convey 275 acres, just west of the City of Elko, to Elko County
to provide space for a BMX, motocross, off-highway vehicle, and stock car racing
area.

The South Fork Reservation, home to the South Fork Band, is comprised of
13,050 acres. The Band was one of the groups of Western Shoshone that refused
to move to the Duck Valley Reservation and stayed at the headwaters of the Reese
River, near the present Battle Mountain Colony. Established by Executive Order in
1941, the colony was originally 9,500 acres of land purchased under the Indian Re-
organization Act. In addition to rugged high desert terrain near the foothills of the
Ruby Mountains, the reservation has open range which is used for open cattle graz-
ing and agricultural uses. The Nevada Native Nations Land Act would place 28,162
acres of BLM land into trust for the tribes and release the Red Spring Wilderness
Study Area (WSA) from further study.

The Northern Paiutes made their homes throughout what is now known as Idaho,
California, Utah and Nevada. Due to westward expansion, our government pushed
some Western Shoshones and Northern Paiutes into the same tribe and onto the
same reservation where their descendants remain.

The Fort McDermitt Paiute and Shoshone Tribe now make their home along the
Nevada-Oregon border. Starting as a military fort in 1865, the military reservation
was turned into an Indian Agency in 1889 then established as an Indian reservation
in 1936. The reservation is currently made up of 16,354 acres in Nevada and 19,000
acres in Oregon. The Nevada Native Nations Land Act would add 19,094 acres now
managed by the BLM in Nevada to the lands already held in trust for the tribe.

The Duck Valley Indian Reservation is the home of the Shoshone-Paiute Tribes
who live along the state line between Nevada and Idaho. The reservation is 289,819
acres, including 22,231 acres of wetlands. The tribes have limited economic opportu-
nities and tribal members have made their way farming and ranching. This bill
would place 82 acres of U.S. Forest Service land into trust for the tribes. The tribes
plan to rehabilitate structures that were used by Forest Service employees into
much-needed housing on the parcel.

The Summit Lake Reservation is one of the most rural and remote reservations
in Nevada along the Oregon and California borders. Established in 1913 for the
Summit Lake Paiute Tribe, the reservation today is 12,573 acres. The tribe seeks
land to maintain the integrity of its reservation, protect Summit Lake and restore
the Lahontan Cutthroat Trout. S. 2480 would transfer 941 acres of BLM-managed
land into trust for the tribe.

The Reno-Sparks Indian Colony has a very small 28-acre reservation in Reno, Ne-
vada. The colony has 1,100 Paiute, Shoshone and Washoe members some of whom
live on a 1,920 acre reservation in Hungry Valley, which is 19 miles north of Reno.
The Hungry Valley Reservation is surrounded by shooting and ATV activities and
tribal member have requested a buffer zone to ensure the safety of their community.
The legislation would transfer 13,434 acres of BLM land into trust for the tribe.

The Pyramid Lake Paiute Tribe have made their homelands around Pyramid
Lake, a unique desert terminal lake. Pyramid Lake is one of the most valuable as-
sets of the tribe and is entirely enclosed within the boundaries of the reservation.
S. 2480 would expand the reservation with an additional 30,669 acres of BLM-man-
aged land.

This legislation is so important to me and the Indian tribes in Nevada. Through-
out the history of our country, Native Americans have been removed and
disenfranchised from their homelands. They have been treated so poorly. One of the
first pieces of legislation I worked on when I came to Congress was the historic Pyr-
amid Lake/Truckee-Carson Water Rights Settlement. This involved two states, sev-
eral cities, a lake, a river, endangered species, and two Indian tribes. These Indian
water rights needed to be protected, just as tribal lands need to be restored espe-
cially in Nevada where tribal landbases are smaller and more rural and remote
than any other parts of Indian Country. During my time in the Senate, I will con-
tinue to do what I can to right some of the many wrongs and help tribes restore
their homelands.

I greatly appreciate that the Chairman and Vice-Chairman have made time for
this hearing and I look forward to working with the Committee to advance these
bills.
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PREPARED STATEMENT OF THE BOARD OF SUPERVISORS OF MOHAVE COUNTY,
ARIZONA

Introduction

Mohave County is located in northwestern Arizona, with its western boundary
being generally the Colorado River and southern boundary being the Bill Williams
River. Our County is approximately 13,500 square miles in area, which makes it
the fifth largest county by area in the Continental United States. Mohave County
is an important gateway to recreational opportunities in the Grand Canyon, the
Lake Mead National Recreational Area, the Colorado River, and numerous wildlife
refuges and wilderness areas. The Kaibab, Fort Mojave and Hualapai Indian Res-
ervations also lie within our County.

Our County’s largest city is Lake Havasu City, which along with Bullhead City,
is right on the Colorado River. Kingman is our County seat, and it is a transpor-
tation hub that lies at the intersection of two major highways, Interstate I-40 and
U.S. Route 93. Interstate I-40 runs across the Southern United States, connecting
Wilmington, North Carolina, to Barstow, California. Route 93 connects Phoenix, Ari-
zona, to Las Vegas, Nevada. In the future, proposed Interstate I-11 as designated
by the United States Congress in the 2012 Surface Transportation Act will generally
follow the alignment of U.S. Route 93. When that happens, Kingman and Mohave
County will be then at the intersection of two major interstate highways. Mohave
County also is served by the mainline of the Burlington Northern Santa Fe Rail-
road, and by several regional airports.

Our population growth over the past twenty years has been dramatic. In 1990,
our population was 93,000—less than half of what it is today. By 2000, we had
grown to 155,000 people, and today, over 200,000 people currently call Mohave
County home. This growth has been accommodated through coordinated and careful
planning by Mohave County, as well as by the municipalities of Lake Havasu City,
Kingman and Bullhead City. Because Mohave County lies within the Mohave Desert
where water is scarce to non-existent, we are extremely concerned about the wise
use of our water resources—perhaps more than any other crucial factor, water avail-
ability will limit and define how we grow in the future.

With this background in mind, we offer to the Committee on Indian Affairs our
statement opposing Senate Bill S.2503 as currently drafted.®

Basis for Our Opposition to Senate Bill S. 2503

We have been largely kept in the dark about the status of this legislation. In
2010, our County filed a protest to an application filed by Freeport Minerals Cor-
poration (“Freeport”) to sever and transfer water rights appurtenant to Planet
Ranch on the Bill Williams River to Freeport’s well field on the Big Sandy River.
On Friday, June 6, we were informed by the Arizona Department of Water Re-
sources that our objections had been summarily rejected.2 Based on that rejection
of our protest, we retained counsel who learned that the introduction of this legisla-
tion was imminent. Initial efforts to obtain even a draft of the proposed S. 2503 and
the two settlement agreements that are referenced therein were met with resist-
ance, although Senator Jeff Flake’s office did provide a draft copy of the legislation
six days before its introduction on June 19, 2014. Approximately a week after the
introduction of S. 2503, our County received drafts of the two settlement agree-
ments.

To date, and despite repeated requests, we have not received any of the numerous
exhibits that are referenced in these settlement agreements, nor do we know if the
agreements have been revised or finalized. As a consequence, we are providing these
comments with the understanding that if and when the exhibits to the settlement
agreements are ever made available to us, we may find it necessary to submit addi-
tional comments.

Loss of Property and Sales Tax Revenue if Land is Taken Into Trust for the
Hualapai Tribe

Our current opposition to S. 2503 as introduced is partly based on the fact that
under this legislation, Mohave County may suffer a loss of property tax revenues
as developable owned land is transferred from private to Federal ownership for the
benefit of the Hualapai Tribe. Subsection 5(e) of S. 2503 provides as follows:

As provided in section 10.11 of the Hualapai Tribe Agreement, the parties to
the Hualapai Tribe Agreement shall negotiate in good faith with other parties

1 As noted above, our comments are also applicable to the current draft of H.R. 4924.
2Mohave County has challenged ADWR’s rejection of our objections by filing an administra-
tive appeal with the Arizona Office of Administrative Hearings.



72

the terms under which any land within the State of Arizona held or acquired
in fee by the Tribe may be taken into trust by the United States for the benefit
of the Tribe, with any applicable terms to be incorporated into a future agree-
ment settling the claims of the Tribe for rights to Colorado River water, and
the Federal law approving the agreement, subject to approval by Congress.

The Hualapai Tribe Agreement3 simply restates this provision-it does not restrict
or limit the current right of the United States to take additional land into Trust
for the benefit of the Hualapai Tribe. Yet, under the Hualapai Tribe Agreement, the
Hualapai Tribe could acquire several tracts of land from another party to the settle-
ment, Freeport Minerals Corporation (“Freeport”). These tracts are identified in
Paragraphs 4.2(iii) and 4.2(iv) of the Hualapai Tribe Agreement simply as the
Benegas Ranch and the ROFR Lands (i.e., “Right of First Refusal Lands”), respec-
tively. No legal description or graphic depiction of the ROFR Lands has been pro-
vided to us.

Under the worst case scenario, the Hualapai Tribe could acquire the Banegas
Ranch or ROFR Lands (or both) by exercising its rights of first refusal; the Hualapai
Tribe could then ask the United States to take these lands into Trust for its benefit.
Nothing in S. 2503 or the Hualapai Settlement Agreement precludes this from hap-
pening. Under such circumstances, these lands would no longer be subject to tax-
ation by Mohave County, and access across such tracts would be restricted by both
the Tribe and United States. Long-term development on lands along the 1-11 cor-
ridor might also be restricted, or if these lands are developed by the Hualapai Tribe,
such development might conflict with the general plan for Mohave County, and our
zoning requirements and our development criteria. All of this would impose on our
residents additional property tax burdens. 4

Because of this concern, S. 2503 should be amended to provide that no additional
land within the Big Sandy River watershed will be taken into Trust without the
consent of Mohave County. This amendment does not necessarily mean that Mohave
County would veto any such effort by the Hualapai Tribe. Indeed, Mohave County
supports the Hualapai Tribe in its efforts to protect Cofer Hot Spring on its Cholla
Canyon Ranch from excessive groundwater withdrawals. It simply means that prior
to any land being taken into Trust, our County and the Hualapai Tribe would work
through and resolve anticipated planning, land use, access and water issues arising
out of that Federal action.

Planet Ranch Access and Water Issues

Our Board has similar issues with the donation of the Planet Ranch property to
the Arizona Game and Fish Commission . The second Settlement Agreement ref-
erenced in S. 2503 is the “Big Sandy River—Planet Ranch Water Rights Settlement
Agreement” (“Big Sandy Agreement”).5 Again, our County has not been provided
with any of the exhibits that are referenced in the Big Sandy Agreement, notwith-
standing the fact that at least 30 such exhibits are referenced in that Agreement.

Under the somewhat cryptic provisions of Section 5.0 of the Big Sandy Agreement,
Freeport intends to donate to the Arizona Game and Fish Commission certain un-
identified lands in the Planet Ranch area along the Bill Williams River. As outlined
above, any such donation would remove private land from the Mohave County’s tax
rolls, thereby increasing the tax burden that must be shouldered by the other resi-
dents of Mohave County.

In addition, there is no guarantee of access to the Planet Ranch property once it
is conveyed to the Arizona Game and Fish Commission. Subsection 7(c) of S. 2503
states:

Public Access—Nothing in this Act prohibits reasonable public access to Planet
Ranch or Lincoln Ranch in a manner that is consistent with all applicable Fed-

3The entire caption of this Settlement Agreement is, “Hualapai Tribe Bill Williams River
Water Rights Settlement Agreement.” As set forth above, Section 3 of this Agreement lists nu-
merous exhibits, none of which have been made available to Mohave County. Because this
Agreement is only available in draft form, references in our comments to sections or paragraphs
of this Agreement are to the 6-23-2014 version of the same. The Banegas Ranch and the ROFR
Lands are referenced as being graphically depicted on Exhibit 2.8 to the Agreement which
again, has not been provided to Mohave County.

4 Mohave County is very cognizant of the current dispute between the Tohono O’Odam Nation
and the City of Glendale over land that the Nation purchased for construction of a casino in
the west Salt River valley. This Board of Supervisors does not wish to replicate that dispute
in Mohave County.

5References are to the 6-23-2014 version of this agreement. We do not know whether this
agreement has been amended or substantially revised.
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eral and State laws and any applicable conservation management plan imple-
mented under the Conservation Program.

This provision is not an affirmative statement that requires access to be provided
to the public, but instead only states that access will be provided if State and Fed-
eral agencies feel like it. Instead, S. 2503 should affirmatively provide that such
lands will be opened to the public and available for hunting, fishing and other rec-
reational uses.

Finally, there remain substantial questions about the validity of the Planet Ranch
water rights that Freeport proposes to transfer to its Big Sandy well field . Each
Settlement Agreement and S. 2503 includes numerous representations by the par-
ties about the validity of the Planet Ranch water rights. Yet, in Subparagraph 4.2.1
(vii) of the Big Sandy Agreement, Freeport represents that it is installing irrigation
facilities to “re-irrigate” the Planet Ranch property to prevent forfeiture of the water
rights by December 13, 2016. That date i1s five years after the date that Freeport
acquired the Planet Ranch property from the City of Scottsdale. ¢

Under Arizona law, non-use of a water right for a five year period may result in
a determination that the water right has been lost through forfeiture. See for exam-
ple, Arizona Revised Statute (A.R.S.) Section 45-141.C. Freeport apparently recog-
nizes that these water rights have not been used recently, and statements by rep-
resentatives of the City of Scottsdale suggest that irrigation entirely stopped on the
Planet Ranch property sometime in 2005.7 This statement is further supported by
a quick review of aerial photographs of the Planet Ranch Property.

The aerial photos and statements by Freeport and others suggest that these water
rights have already been forfeited and/or abandoned through non-use for more than
a five-year period. During a public hearing before our Board of Supervisors on July
2, 2014, Freeport mentioned that it had entered into an agreement with Scottsdale
to acquire the Planet Ranch in 2006. Around 2007 both Scottsdale and Freeport
began taking steps to transfer the Planet Ranch water rights to Freeport’s Big
Sandy well field for mining purposes. Thus, the Planet Ranch water rights were
abandoned seven or eight years ago when Scottsdale gave up on its plans to use
waters from Planet Ranch for municipal purposes.

At the same hearing, Freeport also stated that it had about 40,000 acre-feet of
water rights that it could use to support its withdrawals of water from its Big Sandy
well field. 8 If this is indeed the case, then it is not clear why Freeport even needs
to sever and transfer water rights from Planet Ranch. Instead such rights should
be left where they already are for the support of the riparian community along the
lower reach of the Bill Williams River.

Conclusion

For the reasons set forth above, we oppose the passage of S. 2503 and its com-
panion House Bill, H.R. 4924. As currently drafted, passage of this legislation may
result in the loss of property and sales tax revenues and accessible public land in
Mohave County. Instead, those parties to the settlement that are pushing this Con-
gress for quick passage of legislation should provide the numerous exhibits to those
of us in Mohave County and others who have a vested interest in this settlement,
and then work with us to resolve our concerns. Only after our concerns have been
addressed should this legislation become law.

Please include our comments in the Congressional Record in this matter. We ap-
preciate the opportunity to provide you with comments on S. 2503, and we look for-
ward to working with members of your Committee to resolve our concerns.

PREPARED STATEMENT OF HON. LINDSEY MANNING, CHAIRMAN, SHOSHONE-PAIUTE
TRIBES OF THE DUCK VALLEY INDIAN RESERVATION

On behalf of the Shoshone-Paiute Tribes of the Duck Valley Indian Reservation,
I write in strong support of S. 2480, the “Nevada Native Nations Land Act,” and
section 201(c) of the legislation which conveys 82 acres of land administered by the

6The City Scottsdale acquired Planet ranch in 1984 as a water farm with the intention of
transporting Planet Ranch waters from the Bill Williams area to the City of Scottsdale for mu-
nicipal use. Freeport acquired the Planet Ranch from Scottsdale by Special Warranty and Quit-
claim Deed, dated December 8, 2011, and recorded in the records of Mohave County, Arizona,
as Fee Number 2011062804 on December 14, 2011.

7Peter Corbett, “Scottsdale Gets $10.15 Million, Water Rights Worth $18 Million,” Arizona Re-
public (December 23, 2011), available at: http:/ /www.azcentral.com | community / scottsdale | arti-
cles/2011112/21 120111221 mining-company-agreesacquire-scottsdale-planet-ranch.html.

8 Mohave County does not know anything about these water rights and therefore does not con-
cede that such water rights remain valid. Indeed, perhaps they have been abandoned too.
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U.S. Forest Service to our Tribes to be held in trust by the United States and made
part of the Duck Valley Indian Reservation. The Shoshone-Paiute Tribes are pleased
that our Senators, Majority Leader Harry Reid and Senator Dean Heller have intro-
duced the bill this session. S. 2480 is the companion bill to H.R. 2455, introduced
by Congressman Mark Amodei in 2013 which the House Natural Resources Com-
mittee approved for House consideration just last month.

We thank the Committee for holding a legislative hearing on S. 2480. I join the
other Nevada Indian Tribes covered under S. 2480, and Reno-Sparks Indian Colony
Chairman Arlan Melendez, who testified before the Committee on behalf of all the
Nevada tribes, in supporting this bill. Together with Senators Reid and Heller, I
urge the Committee and the full Senate to approve the legislation this session.

The land transfer is supported by both local and national Forest Service officials
and is not controversial. The property we seek to have conveyed to us in trust for
our benefit, located about 20 miles from Owyhee, Nevada, the site of our tribal gov-
ernment, is currently managed by the United States Forest Service within the De-
partment of Agriculture. The parcel is located approximately ten miles south of our
Reservation and near Mountain City, Nevada.

We seek this parcel of land for the 11 outbuildings, including housing units, de-
tached garages, a corral and hay shed, for our use and management. Once ren-
ovated, we plan to use the housing units to address the chronic housing shortage
on the reservation and to provide construction jobs and job training for our mem-
bers.

The Forest Service abandoned the site and existing structures located there six
years ago when the Service moved its District headquarters to Elko, Nevada, about
80 miles south of the property. The 82 acre Forest Service parcel constitutes a tiny
portion of the 82,000 acres of mostly Bureau of Land Management (BLM) lands that
would be transferred to tribal and local government control under S. 2480 and rep-
resents a small portion of the Forest Service’s Mountain City Ranger Station Ad-
ministrative Site, but the parcel is very important to us.

The modest acquisition we seek will allow us to renovate some nine homes in
close proximity to our Reservation and help us provide much needed housing, assist
us recruit public safety, health professionals and other personnel to work on the
Duck Valley Reservation and provide construction jobs to our members. Owyhee,
Nevada is situated 100 miles south of Mountain Home Idaho, a city of about 16,000
and 100 miles north of Elko, Nevada, a city of about 18,000. The ability to provide
housing in close proximity to Duck Valley is immeasurable as recruitment and re-
tention is difficult for us in light of our housing shortage and isolation.

The Shoshone-Paiute Tribes’ provision is required because the Forest Service has
limited statutory and regulatory authority to convey lands it manages to an Indian
tribe and have such lands be held in trust by the United States for our benefit. The
Service’s primary authorities for conveying land to non-federal parties comes from
the Forest Service Facility Realignment and Enhancement Act of 2005, Pub. L. 109—
54, 119 Stat. 559, as amended (16 U.S.C. §580d), and legislation authorizing land
exchanges. See 43 U.S.C. §1716 (Federal Land Policy and Management Act of 1976,
as amended).

Restrictions in both laws limit the quantity of land the Service may transfer, im-
pose other conditions on the Service’s conveyances and do not clearly provide that
conveyance of Forest Service lands when made to a federally recognized Indian tribe
are held in trust by the United States for the Indian tribe’s benefit. Sections
201(c)(2)(A) and (B) resolve this issue by providing that an the Forest Service parcel
is held in trust by the United States for the benefit of the Shoshone-Paiute Tribes
and shall be part of Duck Valley Indian Reservation. We believe that the provision
is entirely consistent with the government-to-government relationship that exists
between the Shoshone-Paiute Tribes and the United States.

Section 202(b) of S. 2480 requires all lands transferred to the seven tribes covered
under the legislation must use the land for traditional and customary uses, steward-
ship conservation, residential or recreational development, renewable energy or min-
eral development. The provisions of this section are consistent with our intended use
of the Forest Service parcel.

S. 2480 correctly references the appropriate map, the “Mountain City Administra-
tive Site Proposed Acquisition,” dated July 29, 2013, which reflects the corrected
boundaries of the Forest Service parcel to be conveyed to us. We had clarified in
our 2013 testimony to the House Natural Resources Committee concerning H.R.
2455 that the earlier referenced site map needed to be corrected to reflect that the
proposed acquisition site lies entirely to the east of Nevada Highway 225. We are
pleased to see that the correct map of July 29, 2013, is included in section 201(c)(1)
of S. 2480. Once the bill becomes law, the Secretary of the Interior will complete
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a survey of the boundary lines to establish the boundaries of each parcel taken into
trust.

We are a remote, rural reservation that straddles the Idaho-Nevada border along
the Owyhee River. The Reservation was established in 1877 and expanded in 1886
and 1910. Today, the Reservation encompasses 450 square miles in Elko County,
Nevada and Owhyee County, Idaho.

About 85 percent of our 2,000 enrolled members reside on the Reservation. Tribal
members make their living as farmers and ranchers, though many are employed by
the Tribes. We are quite proud of the fact that for nearly two decades we have as-
sumed the duties of the Secretary of the Interior and the Secretary of the Depart-
ment of Health and Human Services under Indian Self-Determination Act Self-Gov-
ernance compacts. We also carry out federal programs of the Department of Housing
and Urban Development and the Federal Highway Administration under agree-
ments with those agencies. While we employ many tribal members, we also employ
non-members who require affordable housing in close proximity to Duck Valley. Un-
fortunately, infrastructure on the Duck Valley Indian Reservation is in short supply,
especially affordable housing.

With abandoned improvements only 20 miles from Owyhee that we can renovate,
the Forest Service property would help us address our housing needs, provide con-
struction and training jobs, strengthen our governmental services and programs by
assisting us retain health care professionals, law enforcement and conservation offi-
cers and other first responders and personnel and establish a presence on the site
that has been absent for the last six years.

Acquisition of the Forest Service parcel, located close to our tribal headquarters,
elementary and high schools, health clinic, fire department, tribal court and public
safety offices, would provide us with additional housing units close to the Duck Val-
ley Indian Reservation. Recent data from the Department of Housing and Urban
Development shows that within our housing formula area, there are 242 Native
American households that are overcrowded, 205 Native American households have
housing expenses greater than 50 percent of Median Family Income and 877 Native
American households that earn less than 80 percent of Median Family Income. Me-
dian family income in Owyhee, Nevada is around $30,000 annually.

If enacted into law this session, S. 2480 will permit us to administer the site, plan
and begin renovations to utilize the improvements for our benefit. The improve-
ments we plan to make would provide an opportunity to put our members to work.
Unemployment on the Duck Valley Reservation is very high. We plan to utilize the
renovation work as a training exercise through our Tribal Employment Rights Ordi-
nance (TERO) and implement a youth employment training program to assist in the
renovation of the units and other buildings. The work and training will benefit our
members, as will the required routine maintenance of the property and improve-
ments. The close proximity of the property to our Reservation and administrative
offices will better ensure that we properly maintain the site.

In conclusion, conveyance of the approximately 82 acre Forest Service parcel to
the us in trust will assist the Shoshone-Paiute Tribes address our housing shortage,
strengthen our tribal government programs by helping us retain personnel who
need affordable housing near the Duck Valley Indian Reservation and create con-
struction work and job training opportunities for our Tribal members. We support
S. 2480 and urge its prompt passage.

Thank you for affording the Shoshone-Paiute Tribes the opportunity to submit
testimony to the Committee regarding S. 2480.

PREPARED STATEMENT OF GERALD TEMOKE, CHAIRMAN, ELKO BAND COUNCIL

Thank you for the opportunity to provide this testimony. The Elko Band Council
is a constituent band of the Te-Moak Tribe of Western Shoshone Indians of Nevada.
For the last 17 years Elko Band Council has pursued additional land for expansion
of its current land base which is 192.80 acres. Millions of acres within the State
of Nevada are under the authority of the Bureau of Land Management. Elko Band
Council is only requesting a small portion of the lands to be held in trust for its
enrolled membership for housing, cultural activities, recreation, economic develop-
ment, and gravesites. Most Tribes throughout the United States have thousands of
acres for their land base to provide for the needs of their people. Elko Band does
not have the adequate land base to expand and grow with its population which has
increased to approximately 1,500 enrolled members. Elko Band has the largest pop-
ulation and our land base is the smallest. Additional land is greatly needed and es-
sential to sustain growth and provide necessary services to our people.
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PREPARED STATEMENT OF STEVE CHARTER, NORTHERN PLAINS RESOURCE COUNCIL

Mr. Chairman and Members of the Committee,

Thank you for the opportunity to submit testimony on S. 2442, Senator Walsh’s
Northern Cheyenne Lands Act. My name is Steve Charter. My family and I ranch
above some of the coal proposed for exchange by this bill. I write on behalf of us
and on behalf of Northern Plains Resource Council, whose board of directors I cur-
rently chair.

Northern Plains is a grassroots conservation and family agriculture non-profit or-
ganization based in Billings, Montana. Northern Plains organizes Montana citizens
to protect our water quality, family farms and ranches, and unique quality of life.

Northern Plains formed in 1972 over the issue of coal strip mining and its impacts
on private surface owners who own the land over federal and state mineral reserves.
Our members care deeply about Montana, its future, and the issues surrounding
coal. Many of our members’ livelihoods as ranchers and farmers depend entirely on
clean air and water, native soils and vegetation, and lands that remain intact. The
strip mining of coal affects us directly.

Given that, 'm writing to express some concerns about this bill. I'd like to open,
however, with what we support.

What Northern Plains Supports:

1. Conveying Coal Beneath the Reservation to the Northern Cheyenne: We think
the Tribe ought to have control of all the resources above, on, and below their
reservation.

2. Surface Owner Consent: This bill seeks to preserve the intent of the Surface
Mining Control and Reclamation Act of 1977 (SMCRA) by providing some
protections for landowners. That bill preserved the right of surface owners
like me to decide whether their land will be strip mined if they live above
federal coal. Transferring the coal under me to private ownership would nor-
mally take away that right, threatening the ranch my family and I have
worked for several generations now. By including a provision in the bill that
transfers Surface Owner Consent with the exchanged Bull Mountain min-
erals, I at least maintain some of the existing protections for my ranch and
livelihood.

3. Maintenance of Resource Management Plan Restrictions on Mining Methods:
In addition to SMCRA’s provision for Surface Owner Consent, the Bureau of
Land Management’s Resource Management Plan for the area includes a pro-
vision that the federal coal sought for exchange in this bill be mined exclu-
sively by underground methods. My family and our neighbors worked hard
for that, and it’s something we don’t want to lose. There is currently no strip
mining in the Bulls. Adding surface mining to existing longwall mining oper-
ations would risk destroying aquifers, making sustained agriculture in the
Bulls untenable. It would destroy invaluable cultural artifacts (there are pic-
tographs and other artifacts out here, a product of many generations of Na-
tive American use of these lands). And it would be a tremendous insult to
the history of the families who live and work here now. My family’s ashes
are scattered on this ground. I don’t want to see it torn up.

As alternatives to the RMP language currently in the bill, we would support an
outright ban on surface mining of the conveyed Bull Mountain tracts. We would also
be supportive of removing Bull Mountain tracts from the bill, which would perhaps
be progress toward address our concern detailed below.

What Needs To Be Changed:

1. Any Exchange Should Be More Balanced: This bill proposes a ton-for-ton
trade of coal, giving Great Northern Properties roughly the same number of
tons of coal being conveyed to the Tribe. Merely operating on a ton-for-ton basis
is unreasonable- that’s like trading a house in Shepherd, Montana for a house
in the Hamptons.
The coal that Great Northern Properties would acquire in this bill is some
of the highest-value coal in Montana—adjacent to existing mines with al-
ready-established infrastructure. The coal in the Bull Mountains where I live
is notably higher BTU than the coal under the Northern Cheyenne reserva-
tion. As the Interior Department struggles to address evidence that it is al-
ready undervaluing federal coal, taxpayers deserve a hard look at the balance
of how much coal is exchanged in this bill. This bill should convey less coal
to Great Northern Properties in an attempt to make the exchange more bal-
anced and to avoid unduly transferring public wealth to a private corporation.
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In closing, we strongly agree with the bill’s intent to return coal to the Northern
Cheyenne. I more than many know what it’s like to have someone else owning the
coal beneath your land. However, as a country, we should be able to fix this problem
and strike a more equitable balance on behalf of federal taxpayers at the same time.

PREPARED STATEMENT OF RANDI DES0TO, CHAIRWOMAN, SUMMIT LAKE PAIUTE
COUNCIL

On behalf of the Summit Lake Paiute Tribe, I wish to thank you for the oppor-
tunity to offer testimony in support of S. 2480, the Nevada Native Nations Lands
Act.

Background

The Summit Lake Paiute Tribe is a federally recognized Indian Tribe and has a
government-to-government relationship with the Federal Government.

By election on October 24, 1964, the members of the Agai Panina Ticutta (Summit
Lake Fish Eaters) Tribe of the Northern Paiute Nation gave up their traditional
form of government, to conditionally adopt a form of government suggested by the
Indian Reorganization Act of 1934 (see Articles of Association (Constitution) and
changed the name of the Tribe to the “Summit Lake Paiute Tribe.”

The Tribe’s Articles of Association were approved by John A. Carver Jr., Acting
Secretary of the U.S. Department of the Interior on January 8, 1965.

The Tribe’s Reservation is in a very remote location in northwestern Nevada
about 50 miles south of the Oregon state line, and about 50 miles east of the Cali-
fornia state line. Additionally, it takes 5 hours to travel to the Reservation from
Reno, Nevada, with the final 3 hours on a seasonally impassible dirt road.

Prior to contact with Europeans and Euro-Americans, the Agai Panina Ticutta
controlled at least 2,800 square miles of land including land that is now in the
states of Oregon and California.

At one time, the Reservation was part of a military reservation, known as Camp
McGarry that was established by Executive order in 1867. The military reservation
was abandoned in 1871 and transferred from the War Department to the Depart-
ment of the Interior.

The Reservation was established on January 14, 1913 by a President’s Executive
Order, number 1681. The Executive Order set aside about 5,026 acres in trust for
the Tribe. Successive actions have added additional acreage to the Reservation.
Today, the total acreage of the Reservation is about 12,573 acres. The total surface
of the lake fluctuates between 900 and over 600 acres between the run off of snow
melt in spring and dry summer conditions. Reservation lands surround Summit
Lake except in one area on the west side of Summit Lake. S. 2480 would incorporate
these public domain lands into the Reservation thereby restoring the integrity of the
Reservation and allowing for better, more comprehensive management of the Lake
and its fish population.

Summit Lake is home to the federally listed Lahontan cutthroat trout. As sug-
gested by the translation of the Tribe’s name—"Agai Panina Ticutta”—the “Summit
Lake Fish Eaters”, the trout were and remain integral to the Tribe’s culture and
are a vital food source.

Lahontan cutthroat trout were plentiful in the mid-1880s. But as more people
moved to the area and began to use the natural resources, what was once plentiful
became depleted. Overfishing of the lake populations, introduction of exotic fish and
habitat degradation caused the collapse of the commercial Lahontan cutthroat from
nearby lakes such as Lake Tahoe in 1939 and Pyramid Lake five years later in
1944.

Cooperative efforts to improve the status of Lahontan cutthroat trout began as
early as the 1940’s. Habitat improvement projects and livestock grazing enclosures
were initiated as early as 1969.

S. 2480 presents an opportunity to continue efforts to restore Summit Lake and
its fishery. Transfer of the 941 acres of public domain lands in Township 42 North,
Range 25 East, Sections 35 & 36 to the Summit Lake Paiute Tribe for inclusion in
the Summit Lake Reservation—the only lands that surround Summit Lake which
are not a part of the Reservation—will allow for significantly improved management
and habitat restoration for existing and future Lahontan cutthroat trout popu-
lations.

The Summit Lake Paiute Tribe has long sought these lands which should have
been a part of the Reservation from inception a century ago.
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Transfer of these lands will unify the Reservation, allow the Tribe to better man-
age its natural resources and protect Summit Lake and its fish population thereby
achieving cultural, economic and environmental benefits.

Thank you for your consideration of this bill. On behalf of the Summit Lake Pai-
ute Tribe I respectfully and strongly urge your support.

PREPARED STATEMENT OF HON. ELWOOD LOWERY, CHAIRMAN, PYRAMID LAKE PAIUTE
TRIBE

On behalf of the Pyramid Lake Paiute Tribal Council, the governing body of the
Pyramid Lake Tribe and pursuant to the Council’s resolution dated May 21, 2014,
I respectfully offer the following testimony in support of S. 2480, the Nevada Native
Nations Lands Act.

The Pyramid Lake Paiute Tribe is a federally recognized Indian Tribe and has
a government-to-government relationship with the United States of America.

The Pyramid Lake Reservation lies approximately 35 miles northeast of Reno, Ne-
vada in northwestern Nevada. It lies almost entirely in Washoe County. The Res-
ervation has 742.2 square miles in land area and includes all of Pyramid Lake, and
all of the Truckee River from the Big Bend north. The Reservation is centered on
Pyramid Lake, and the lake itself comprises 25 percent of the reservation’s area.
The Reservation includes most of the Lake Mountain Range, portions of the Virginia
Mountains and Pah Rah Range and the southern end of the Smoke Creek Desert.
There are three communities on the Reservation. Sutcliffe is located on the western
shore of the Lake, Nixon is at the southern end of the Lake, and Wadsworth, the
largest, is located near the Big Bend of the Truckee at the southern end of the res-
ervation, just north of the non-reservation town of Fernley.

The reservation land was first set aside for the Northern Paiute at request of the
Bureau of Indian Affairs in 1859. The Reservation was not surveyed until 1865.
President Ulysses S. Grant subsequently affirmed the Reservation’s existence by ex-
ecutive order dated March 23, 1874.

Our Tribe has a long history of repatriating ancestral lands within and contiguous
to the reservation to Tribal ownership to protect, conserve, and enhance the cultural
and natural resources of the Pyramid Lake Paiute Reservation.

The Tribe has long sought the ancestral lands set forth in S. 2480 (Sec. 201(f))
for inclusion within the legal boundaries of the Reservation. In 1990, President
George H. W. Bush signed Public Law 101-618 which included a provision to allow
private lands within or contiguous to the Reservation to be acquired by means of
a Federal Land Exchange and then be incorporated within the Reservation. Subse-
quently, a number of land exchanges authorized by PL 101-618 were successfully
completed enabling the Tribe to acquire certain lands in the Pah Rah Mountain
Range on the southwest border of the reservation. Unfortunately, almost 8,000 acres
of private land acquired in the Pah Rah Range under PL 101-618 were conveyed
to the United States under the jurisdiction of the Bureau of Land Management
(BLM) rather than into Trust status. The Tribe has long held that these properties
should have been put into Trust status. The proposed legislation would help right
this perceived wrong and transfer these as well as additional lands in the Pah
Range that lie in Pyramid Lake’s watershed to Trust status.

Additionally, in 2008 the Tribe acquired private lands contiguous to the eastern
boundary of the Reservation in the Mud Slough area which lands are intermingled
with isolated parcels of BLM land. S. 2480 would unify the land ownership pattern
allowing for better, more comprehensive Tribal land management of this area.

Incorporation of the federal land that is contiguous to the Reservation will help
protect the Pyramid Lake watershed, and the lake’s world renowned fishery. Trans-
fer of these lands would also allow the Tribe to better manage the watershed of Pyr-
amid Lake, the central feature of the Reservation.

Pyramid Lake is home to the cui-ui, Chasmistes cujus, a large sucker fish endemic
to Pyramid Lake. The cui-ui is not only a critically endangered species, but is also
one of the few surviving members of its genus. As suggested by the translation of
the Tribe’s name “Cui ui Ticutta”—the “Cui ui Eaters”—these fish were and remain
integral to the Tribe’s culture and were a vital subsistence food source. Following
the construction of Derby Dam in 1905 and diversion of much of the Truckee River’s
flow, the Pyramid Lake fishery declined and by 1930 it was no longer capable of
supplying even subsistence food. Pyramid Lake is also home to the federally listed
Lahontan cutthroat trout. The trout were and remain integral to the Tribe’s culture
and are central to the Tribe’s economy and remain a vital food source for Tribal
members. Lahontan cutthroat trout were plentiful in the mid-1880’s. But as more
people moved to the area and began to use the natural resources, what was once
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plentiful became depleted. Overfishing of the lake’s population, introduction of ex-
otic fish and habitat degradation caused the collapse of the commercial Lahontan
cutthroat in Pyramid Lake by 1944. Pyramid Lake was restocked with fish captured
from Summit Lake (Nevada). However, in the 1970s, fish believed to have been
stocked almost a century ago from the Pyramid Lake strain were discovered in a
small stream along the Pilot Peak area of western Utah border, and are a genetic
match to the original strain. This Pilot Peak strain is now integral to the reintro-
duction and planting programs maintained by the U.S. Fish and Wildlife Service.
The Lahontan cutthroat trout were classified as an endangered species between
1970 and 1975, then the classification was relaxed to threatened species in 1975,
and reaffirmed as threatened in 2008.

As stated above, transfer of these lands will allow the Tribe to better manage its
natural resources and protect Pyramid Lake and its fish population thereby achiev-
ing cultural, economic and environmental benefits.

Finally, the historic range of the Pyramid Lake Paiute people was far greater
than the current boundary of the Pyramid Lake Paiute Reservation, and transfer
of federal lands that are contiguous to the current boundary of the Reservation
would allow the Pyramid Lake Paiute people to expand their present day Reserva-
tion to include additional lands that they occupied in the past.

Early on representatives of the Pyramid Lake Tribe reached out to nearby stake-
holders in an effort to address concerns they may have. We have in good faith at-
tempted to address all legitimate concerns that have been brought to our attention.
And, even though the proposed legislation is clearly subject to honoring any and all
valid existing rights, in an effort to accommodate concerns expressed by mining in-
terests and recreationists, the Tribe acquiesced to requests to remove over 10,000
acres from the bill as originally proposed. After doing so, the Tribe agreed to remove
an additional approximately 3,500 acres to accommodate concerns that were only
brought to the Tribe’s attention on July 22, 2014. I believe the Pyramid Lake Tribe
has been extremely willing to compromise in order to make this bill a reality and
on behalf of the Pyramid Lake Tribal Council and all our members, I wish to thank
Senators Reid and Heller for their support of this legislation and respectfully ask
that you and your colleagues support Senate Bill 2480.

Thank you for your consideration of the preceding testimony.
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PREPARED STATEMENT OF THE LA PAZ COUNTY BOARD OF SUPERVISORS

Dear Honorabls Committee Members:

The La Paz County Eoard of Supervisors, Arizona, strenuously opposes 5.2503,
The Big Sandy River-Bill Williams River Water Rights Sefttement Act of
2014, Introduced by the Arizona congressional delegation, in that this
legislation negatively severs and transfers the natural reéspurces; rémoves
taxable property from the Countys tex rolls; and, ultimately affects’ future
economic development of our County without any notice to or represantation by
.2 Faz County as a coordinating agency or stakeholder at the bargaining table,
La Paz County also supports the position of its sister-county to the north, Mohave
County, as it concerns simllar obfections to this same iegislation.

Simply put, La Paz County was totally excluded from any discussions on this
matter, as required by federal regulations as a coordinating agency, even though
the subject matter negatively impacts our resldents. Not only does the proposed
setiiement Include portions of lands contained within the boundaries of La Paz
County, but also, water sights appurtenant to said lands.

It wasn't until just recently that the Mchave Board of Supervisors contacted us
referring to the sublect proposed legislation. In reviewing the contents of
5.2503 it authorizes the Secretary of the Interlor to execute and implement two
settfement agreaments; however, La Paz County has received only a partial copy
of one of these agreements In the documents eventually provided by Freeport-
McMoRan. '

Additionally, S.2503 is represented as Phase One of a three phase settlement
plan, but no mFormation whatsoever has been communicatest regarding the
setfement plan beyond Phase One. Megotiations regarding this Plan have been
ongolng, we assume, since the acquisiidon of the property in December 2011 by
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Fregport, The urgent, time sensitive statements regarding S.2503 and belated
attempts to persuade local governments that this is a good deal without Full
disclosure of the delalls are disingenuous given the lack of communication over
the last three and one-half years,

Moreaver, the representation by the State of Arizona through Its Department of
Water Resources and Arizona Game & Flsh Is adverse to the best interests of La
Paz County citizens. Sald agencies do not represent La Paz County and act solely
in a self-serving manner for the State of Arizona.

In effect, the proposed legislation favors a private companys (Freeport-
McMoRan) mining venturs In Bagdad, Arizona (located in a completely different
Arizona county) to the detriment of twe other Arizora counties, La Paz and
Mohave,

The propesed legislation Indicates there are henefits o the settlement. This Is
not true. There will be no benefit, financial, perceived or otherwlise, to La Paz or
Mohave County; we were neither inclided In the discusslons nor was a socio-
economic study completed to analyre any potential impacts of this proposed
legislation upon the Involved counties,

Six of the Planet Ranch applications seek ta sever and fransfer certain water
rights te new places of use within Planet Ranch that Freeport Intends to lease to
the United States Bureau of Reclamation {BOR} so that the appurtenant water
rights may be used for the Lower Colorado River Multi-Specles Conservation
Program and taking property off the tax rolls.

Already the US Fish & Wildlife Service has unlawfully taken property owned by La
Paz County without just compensation. La Paz County owns the right-of-way to
Planet Ranch, which has been unlawfully gated by the FAsh & Wildlife Service,
therefore depriving County residents from lawfully accessing County roadways to
this area. This has greatly damaged the County's abllity to fully develop its
tourlsm economy by restricting access to a historic birding and outdoor
recreation area. L Paz County should be made whaole again.

In order to gain a better perspective it is necessary to give you some background
on aur County. La Paz County is a poor, rural county on the border of Arzonz
and California with the Colorado River comprising the County's western border.
The County covers an area of aver 4,500 square miles. Only 5,396 of the County
is privately owned, which constitutes a very anemic fax base, ‘The majority of
the remaining land within the County is controlled by the Department of Interior.

The County’s full-ime population is approximately 22,000 people; however,
seasonally this population exponentfally Increases to well over 25¢,000 to enjoy
recreation on the Colorado Rlver, apen areas for off-highway vehicle access, The
Quartzsite Intemmational Gem Show, hird watching, hiking, etc. Tourism and
farming comprise the lion's share of the County’s economy.
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Of course, La Paz County has & duty to protect the health, safety and welfare of
its rasidents, which inchudes its visitors, Providing these services is very difficult
when taxable property s scarce and although the County recelves federal PILT
associated with providing county services to federaily controlled lands within its
boundaries; this funding iIs not assured and subject each year to congressional
politics.  This funding is not sat in stone and is just enough to allew La Paz
Counfy ta function in a “hand-to-mouth” exdstence.

Clearly, with only about 5% of its land privately owned, La Paz County has very
limited assets to support and/or increase economic development activiies. In
addition, removing taxable land from an already feeble tax base is ineglitable
and unfair to cur remaining taxpayers who must shoulder the burden of cur
reduced net assessad valuation.

The proposed legislation affects an ares known as Planet Ranch which fies
directly adjacent to the Bill Wiiliams River National Wildiife Refuge. The Bl
Williams River flows wesk from the Alamo Lake through the ranch and into Lake
Havasy, which feeds the Colcrado River. The water In the Colorado River Is
slowly drying up with aflocations alveady In excess of supply.

In the West, water is gold. The loss of water resources and privately owned fand
to a rural county s a double sucker punch below the belt from which there is no
recovery, Having no nctice of or chair at the negotiation table as a perty with
standing is both unjust and lacks transparency,

Lz Paz County leadership cannot in good consclous support oF lgnore S.2503,
and based on the Emited information obtained would be grossly negligent in thelr
obligation to La Paz County residents not to strenuously oppose Its passage,

For the sake of our residents please consider our position and oppose the
proposed S.2053, The Big Sandy River-Bill Williams River Water Rights
Sattlement Ack of 2014 1n ts present form and until such tima as both La Paz
and Mohave Counties are rightfully included in these discusslons.

Thank you for your time and consideration.

PREPARED STATEMENT OF FRANCIS MCALLISTER, VICE PRESIDENT OF LAND &
WATER, FREEPORT MINERALS CORPORATION

Chairman Tester, Vice Chairman Barrasso, and members of the Committee:

My name is Francis McAllister and I am the Vice President of Land & Water at
Freeport Minerals Corporation. Thank you for the opportunity to provide testimony
in support of S. 2503, the Bill Williams River Water Rights Settlement Act of 2014,
which authorizes, ratifies, and approves agreements between the Hualapai Tribe
(Tribe), the U.S. Department of the Interior, acting on behalf of itself and as trustee
for the Tribe, its members and Allottees (U.S. DOI), the Arizona Game & Fish Com-
mission (AGFC), the Arizona Department of Water Resources (ADWR) and Freeport
Minerals Corporation (Freeport).

Special thanks to Senator Flake and Senator McCain for co-sponsoring this bill
and for their continued support. I would also like to thank both of you for sched-
uling this hearing to consider this important piece of legislation, and we greatly ap-
preciate the work personal and Committee staff, have devoted to moving this bill
through the Committee process.

In brief, this Legislation approves a public/private agreement that will:

1.) Recognize and confirm the Tribe’s existing water rights in the basin and pro-
tect culturally significant water supplies;
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2.) Provide $1,000,000 of non-federal money to the Hualapai Tribe from Free-
port for additional water studies and will provide an additional non-federal
contribution from Freeport to establish an Economic Development Fund for
the Tribe;

3.) Donate over 3,400 acres of land for the purposes of the Lower Colorado River
Multi-Species Conservation Program (LCR MSCP) to assist the Lower Colo-
rado River water users in complying with Endangered Species Act (ESA) re-
quirements; and

4.) Effectuate the transfer of 10,055 acre-feet per year of water rights to Free-
port’s Wikieup Wellfield and limits Freeport’s water consumption from
Wikieup at this level.

This legislation is a win-win for Indian Country, endangered species, and sustain-
able and responsible mining. My testimony provides background information and an
overview of the terms of the Settlement and its benefits.

I. Background

Freeport is a leading producer of copper and other minerals. The Company is
headquartered in Phoenix, Arizona and its workforce in the U.S. at the end of 2013
included 13,300 direct employees and 1,900 contractors. In Arizona, Freeport owns
and operates a copper smelter and five mining operations, which includes a large
open-pit copper and molybdenum mining complex in Bagdad, Arizona.

A fundamental element of Freeport’s U.S. operations includes direct engagement
with Native American tribes. Education has been identified as a priority issue for
Freeport’s partnership with Indian Country, and in 2013 our Native American Uni-
versity scholarship program awarded 58 college scholarships to members of the
Hualapai, San Carlos Apache, and White Mountain Apache tribes. We also contrib-
uted, including through the Native American Partnerships Fund, approximately
$250,000 toward initiatives such as training on forest management for carbon se-
questration on reservations and supported the San Carlos Apache Women’s Con-
ff:relnfle, a forum for tribal women to share experiences on topics including family

ealth.

Our technical training program with the San Carlos Apache Tribe in Arizona, the
first of its kind between Freeport and a U.S. tribe, will increase the employability
and skills of Apache students who are faced with high unemployment in their com-
munity. The program will train and certify students in heavy equipment operations
and industrial maintenance, and through the end of 2013, 200 students have en-
tered the program and 42 have graduated—most of whom have been hired or are
in the process of being hired.

Freeport’s partnership in the Bill Williams River Water Rights Settlement nego-
tiations (S. 2503) with the Hualapai Tribe marks the latest chapter in its proactive
effort to work with Native American communities that live in and around the Com-
pany’s operations. This legislation is a milestone for all the parties involved, and
Freeport is honored to join the Hualapai Tribe in advancing this important effort.

We particularly want to acknowledge the tireless effort of Hualapai Chair Sherry
Counts, who was both steady and inspiring in her leadership on this settlement.
The Company greatly treasures its strong relationship with the Hualapai people
that developed through the years of settlement discussions that brings us before the
Committee today.

Additionally, I would like to acknowledge the efforts of the Federal Team for their
work in helping to bring this Legislation to you today. In particular, the efforts of
Letty Belin, Senior Counsel to the Deputy Secretary at the Department of the Inte-
rior; Pamela Williams, Director, Secretary’s Indian Water Rights Office at the De-
partment of the Interior; and Ruth Thayer, Program Manager at the Department
of the Interior, Bureau of Reclamation; all of whom have done a tremendous job and
I would like to recognize them for their significant time and efforts on this matter.

II. Protection of Freeport Bagdad’s Water Rights

Freeport’s Bagdad Arizona mining operation is located approximately 60 miles
west of Prescott and 100 miles northwest of Phoenix, in Yavapai County. The open-
pit mine has been ongoing since 1945, and prior mining was conducted through un-
derground workings dating back to 1882. The Bagdad operation encompasses ap-
proximately 21,750 acres, comprising 21,150 acres of patented mining claims and
other fee lands and 600 acres of unpatented mining claims. Production at the Bag-
dad mine in 2013 totaled 216 million pounds of copper and 8 million pounds of mo-
lybdenum. The direct and indirect economic contribution of the Bagdad Mine to Ari-
zona’s economy totaled $339.1 million.
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As with all mining operations, the Bagdad operation requires a dedicated water
supply. The current water supplies for the Bagdad Mine include access to ground-
water and surface water resources in the Big Sandy River Groundwater Basin and
the Big Sandy River in the Bill Williams River Watershed. Although the Company
believes the Bagdad operation has sufficient water sources to support current oper-
ations, Bagdad faces the potential for increases in competing water demands and
variability in water supplies due to an on-going drought. We are particularly sen-
sitive to this issue because litigation at our other Arizona facilities may set legal
precedents that could adversely affect Freeport’s water rights at Bagdad.

The need to protect and ensure a long-term sustainable water supply for the Bag-
dad operation is the basis for Freeport’s involvement in the water rights settlement
with the Hualapai Tribe. Beginning with the purchase of Planet Ranch, Freeport
sought to shore up its existing water rights along the Big Sandy River. Planet
Ranch located along the Bill Williams River in northwestern Arizona has histori-
cally been irrigated for agricultural production dating back to 1960s and 1970s. The
City of Scottsdale (near the City of Phoenix) purchased Planet Ranch in 1984 as an
additional source of water for its future municipal water supplies. After years of fail-
ing to move water from Planet Ranch to Scottsdale, Scottsdale decided to liquidate
its interest in the ranch, and in 2006 Freeport and Scottsdale entered into an agree-
ment for the purchase of Planet Ranch, which the two parties completed in 2011
(for $24 million).

Consistent with Arizona State law, in 2010, Freeport filed with ADWR an Appli-
cation to transfer a portion of the water rights from Planet Ranch to Freeport’s
Wikieup Wellfield along the Big Sandy River (located approximately 71 river miles
upstream of the Planet Ranch property). In response to this filing, the AGFC and
U.S. DOI acting in its capacity as trustee for the Hualapai Tribe filed objections
with ADWR to the transfer, citing alleged impacts to water rights in the area affect-
ing habitat along the Bill Williams River, specifically the Bill Williams Wildlife Ref-
uge, located immediately downstream of the Planet Ranch property and areas that
are culturally important to the Tribe.

In response to these objections, Freeport began discussions with the parties to re-
solve the water rights dispute. In 2013, the AGFC, ADWR, the Hualapai Tribe and
Freeport reached an agreement in principle to move forward on a settlement and
resolution of these objections in exchange for, among other things, Freeport’s rec-
ognition of tribal water rights on parcels owned by the Tribe and Allottees in the
Big Sandy River watershed and Freeport’s commitment to make financial contribu-
tions toward a future settlement of the Tribe’s water rights claims in other river
basins. The agreement in principle is the basis of the Bill Williams River Water
Rights Settlement Act of 2014.

II1. Overview of the Bill Williams Water Rights Settlement Act

The Bill Williams River Water Rights Settlement Act of 2014 (Settlement Act) ap-
proves, ratifies and confirms the Big Sandy River—Planet Ranch Water Rights Set-
tlement Agreement and the Hualapai Tribe Bill Williams River Water Rights Settle-
ment Agreement (Settlement Agreements). The Settlement Act is an important first
step and blueprint for a comprehensive settlement of the Tribe’s water rights claims
in other river basins, such as the Lower Colorado River.

Under the terms of the Settlement Agreements, Freeport agrees to the confirma-
tion of certain water rights for the Tribe (and the U.S. acting as Trustee for the
Tribe, it members and Allottees). More specifically, the Settlement Agreements pro-
vides the Hualapai Tribe with waivers and release of claims from Freeport and the
U.S. DOI (acting on behalf of its constituent bureaus) for diversion of 694 acre-feet
of water in the Bill Williams watershed in Arizona, specifically:

e Claims for injury resulting from the diversion of water by the U.S. DOI, acting
as Trustee for the Tribe or the Allottees for use on the Allotments or the
Hualapai Reservation;

e Past and present claims of injury for the use of water by the U.S. DOI, acting
as Trustee for the Tribe or the Allottees in the amount of 82 acre-feet per year
on Trust Land Parcel 1; 312 acre-feet per year on Trust Land Parcel 2; and 300
acre-feet per year on Trust Land Parcel 3; and

e Past, present and future claims arising out of, or relating in any manner to,
the negotiation or execution of the Settlement Agreements.

The Settlement Agreements also provide for the protection of the Tribe’s water
rights at Cofer Hot Spring located on Cholla Canyon, which is an area of cultural
significance to the Tribe, including: (1) Freeport’s agreement to curtail the drilling
of any new production wells (a well with a capacity in excess of 35 gallons per
minute) in the volcanic aquifer (including on Freeport’s Banegas Ranch and other
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Freeport-owned properties) that supplies the Cofer Hot Spring; (2) Freeport’s agree-
ment that if Freeport’s existing pumping (limited to certain wells not to exceed 35
gallons per minute) is causing an adverse impact to the Cofer Hot Spring, that Free-
port will work with the Tribe to address the impact; and (3) Freeport’s agreement
to grant to the Tribe a First Right of Refusal to match a bona fide offer to purchase
Banegas Ranch or other specific Freeport-owned lands.

The Hualapai Tribe also benefits from two significant non-federal financial con-
tributions that will be the cornerstone of a potential future comprehensive settle-
ment of the Tribe’s water rights claims on the Lower Colorado River and Verde
River in Arizona.

First, Freeport is providing a non-federal contribution of $1,000,000 that the Tribe
can immediately use to develop the necessary professional studies to find the most
appropriate alternative for delivery of Colorado River water directly to the Reserva-
tion. Completion of this study before comprehensive settlement discussions begin
will potentially facilitate a settlement of the outstanding claims of the Tribe and
provide earlier benefits to Tribal members.

The second non-federal contribution provided by Freeport to the Tribe comes in
the form of an Economic Development Trust that will enable the Tribe to seek the
purchase of lands and water rights in Arizona along the Colorado River. Without
these substantial non-federal contributions, the settlement of the Tribe’s claims
could be significantly delayed or reduced and would come at a higher cost to federal
taxpayers.

The Agreements related to this Act will also provide for the donation of a portion
of the Freeport-owned Planet Ranch land and water rights to the AGFC. These
lands will then be leased to the U.S. Bureau of Reclamation for the long-term ben-
efit of the LCR MSCP.

The LCR MSCP is a program developed cooperatively between the federal govern-
ment and representatives from the States of Arizona, California, and Nevada. The
goal of the LCR MSCP is to recover ESA-listed species as well as reduce the likeli-
hood of future listings, and all while also protecting current water diversions and
power production. In addition, the LCR MSCP provides opportunities and ESA pro-
tection for future water and power development on the Colorado River, which is
vital to Arizona’s water supplies. This legislation will approve the long-sought addi-
tion of Planet Ranch to the LCR MSCP by the United States and it will fulfill im-
portant habitat needs of the Southwestern Willow Fly Catcher and Yuma Clapper
Rail, among many other listed species.

Freeport is also providing waivers to the AGFC for the donation and transfer of
the water rights to the LCR MSCP leased lands. These lands that are currently
under private ownership with limited access are, under the legislation, to be con-
ferted to public lands with public access provided consistent with federal and state
aws.

To protect water rights in the area, Freeport further agrees to limit its with-
drawals of water from the Wikieup Wellfield to no more than 10,055 acre-feet per
year for the remainder of its mining operations at the Bagdad Mine.

In exchange for these significant concessions, the Settlement Agreements provide
to Freeport waivers of the objections filed by the AGFC and the U.S. DOI acting
on behalf of itself and as trustee for the Tribe, its members and Allottees which will
allow for the partial water rights transfer from Planet Ranch to the Wikieup
Wellfield. This will provide to Freeport secure water rights for its continued oper-
ations at the Bagdad Mine in northwestern Arizona.

IV. Conclusion

This Settlement Act is a fair, equitable, and final settlement of certain claims
among the Tribe, the U.S. DOI acting on behalf of itself and as trustee for the Tribe,
its members and Allottees, the AGFC, the ADWR (in a limited capacity related to
the transfer of the water rights) and Freeport to water rights in the Bill Williams
River watershed in the State of Arizona. It is beneficial for all the parties involved
by providing long-term certainty and promotes a reliable water supply for the Tribe,
Freeport and the LCR MSCP.

The Settlement Act is a perfect example of a successful regional collaboration to
address the Hualapai Tribe’s water rights claims. As a part of this Act, Freeport
is making two significant non-federal contributions towards the Tribe’s analysis and
acquisition of water rights, an important factor in enabling a future comprehensive
Indian Water Rights Settlement. This Settlement would further avoid many years
of potential litigation at great expense to the parties and the continued uncertainty
concerning the availability of our precious water supplies in the region.

Thank you again, Mr. Chairman, Mr. Vice Chairman, and other Members of the
Committee for the opportunity to present this important Indian water rights settle-
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ment, which will significantly improve the reliability of regional water supplies for
Freeport, the U.S. and the Tribe. Freeport strongly supports S. 2503, and looks for-
ward to seeing this provision advance through the legislative process.

PREPARED STATEMENT OF PATRICK J. GRAHAM, STATE DIRECTOR, THE NATURE
CONSERVANCY

The Nature Conservancy supports sections of S. 2503 and H.R. 4924, the Big
Sandy River-Planet Ranch Water Rights Settlement Agreement, as outlined below.
We thank you all for your leadership and support of this important issue. This can
serve as a model for how water agreements can benefit both people and nature. It
is powerful to have our entire delegation as co-sponsors of this legislation.

The Nature Conservancy (TNC) is an international, nonprofit organization dedi-
cated to the conservation of biological diversity. Our mission is to conserve the lands
and waters on which all life depends. Our on-the-ground conservation work is car-
ried out in all 50 states and in more than 30 foreign countries and is supported by
approximately one million individual members. We have helped conserve nearly 15
million acres of land in the United States and Canada and more than 102 million
acres with local partner organizations globally.

The Conservancy owns and manages approximately 1,400 preserves throughout
the United States—the largest private system of nature sanctuaries in the world.
We recognize, however, that our mission cannot be achieved by core protected areas
alone. Therefore, our projects increasingly seek to accommodate compatible human
uses, and especially in the developing world, to address sustained human well-being.

In Arizona, The Nature Conservancy has created a dozen nature preserves and
developed new funding sources for conservation throughout the state. In this capac-
ity, TNC has been a long running member of the Bill Williams River Corridor Steer-
ing Committee in Arizona. This partnership effort has members with diverse man-
agement concerns and responsibilities, all tied to a unique tributary of the lower
Colorado River. The committee serves as a venue to address a wide range of mat-
ters, from the Army Corps’ operation of their Alamo Dam facility to the issues asso-
ciated with the Planet Ranch property, and strives to produce solutions built on con-
sensus and inclusivity.

It was within the Steering Committee’s discussions that TNC developed our posi-
tion on Planet Ranch in terms of its ownership and water rights uses. It is only
these areas of the proposed Congressional legislation that we are expressing support
and comments on proposed legislative action. We are very supportive of gaining cer-
tainty through this agreement for all involved and are supportive of Freeport
McMoRan’s (Freeport) efforts to do the same.

The Bill Williams River watershed contains large unfragmented lands and signifi-
cant biological diversity for the state of Arizona. It sits at the intersection of three
arid regions—Sonoran Desert, Mohave Desert, and Colorado Plateau—yet includes
more than 150 miles of perennial streams and rivers. These streams support nine
native fish species and more than 340 bird species, and the watershed provides
habitat for at least ten globally rare species. Extensive riparian forests of cotton-
wood, willow, and mesquite line the rivers and include the largest and healthiest
remnant of the vegetation that once characterized the banks of the lower Colorado
River.

The purchase of Planet Ranch by Freeport in late 2011 from the City of Scottsdale
provides the opportunity for significant benefits to all parties and the public by pro-
viding more certainty with respect to water rights in the watershed and that Planet
Ranch will be owned by the State of Arizona and used permanently for habitat pur-
poses in preserving a natural ecosystem.

. We support the sections of the proposed legislation that would accomplish the fol-
owing:

e Portions of Planet Ranch are transferred to the Arizona Game & Fish Depart-
ment

e One-third of Planet Ranch water rights are transferred to Arizona Game and
Fish in an equitable manner

e Freeport commits, in perpetuity, to no increases in water use for the Wikieup
Wellfield, and to regular verification of this agreement and suitable repercus-
sions for failure to follow it, in a way acceptable to the United States Fish &
Wildlife Service and the Arizona Game & Fish Department

e Federal Government to remove its objections at Arizona Department of Water
Resources to the Planet Ranch water transfer
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e Credit to the Lower Colorado River Multispecies Conservation Program (MSCP)
for the new riparian habitat created by the project

We understand there is a study of the Hualapai Tribe water claims currently un-
derway, and we urge future action to provide for the settlement and legislative con-
firmation of the Federal reserved water rights for the Bill Williams River National
Wildlife Refuge.

Separate and apart from Congressional action, The Conservancy wants to con-
tinue a dialogue with Freeport to address issues outside of legislative action includ-
ing:

e Disposition of the remaining water rights when the Bagdad mine is no longer
in operation; and
e Use of the remaining water rights associated with Planet and Lincoln Ranches.

Thank you again for the opportunity for us to discuss and assist in passage of
this important action.

ARIZONA CHAMBER OF COMMERCE AND INDUSTRY
July 8, 2014

Hon. JON TESTER,

Chairman,

Hon. JOHN BARRASSO,

Vice Chairman,

U.S. Senate Committee on Indian Affairs,
Washington, DC.

Dear Chairman Tester and Vice Chairman Barrasso:

The Arizona Chamber of Commerce and Industry urges your support of S. 2503,
The Bill Williams River Water Rights Settlement Act of 2014. The Act will provide
long-term certainty to both tribal and other water users in northwest Arizona.

S. 2503 is the result of an agreement between the Hualapai Tribe, the U.S. De-
partment of the Interior, the Arizona Game and Fish Commission and Freeport
Minerals Corporation. In addition to the support of each of the stakeholders, the Act
also has the support of the entire Arizona congressional delegation.

The Act would ratify the Big Sandy River-Planet Ranch Water Rights Settlement
Agreement and the Hualapai Bill Williams River Water Rights Settlement Agree-
ment, and would facilitate a fair and equitable settlement of claims to water rights
along the Bill Williams watershed in Arizona. In the agreement, Freeport Minerals
Corporation will provide a tribal water supply study necessary to the Hualapai
Tribe’s claims for Colorado River water and will enable the Tribe to purchase Colo-
rado River water rights to help facilitate a future comprehensive settlement. In ex-
change, Freeport will secure water rights for its continued operations in north-
western Arizona.

Water is a critical component to the economic vitality of the state of Arizona. The
settlement of water rights claims is a priority in our state in order to provide clarity
and long-term certainty to all water users across Arizona.

We hope that this legislation can be swiftly approved by the Senate Committee
on Indian Affairs. Please do not hesitate to contact us if we can provide any insight
into this important issue.

Sincerely,
GLENN HAMER,
President /| CEO

HON. MARK LEWIS, DIRECTOR, CENTRAL ARIZONA PROJECT

Phoenix, AZ.
Hon. JEFF FLAKE,
2200 East Camelback Road, Suite 120,
Phoenix, AZ.
SUPPORT OF BILL WILLIAMS RIVER WATER RIGHTS SETTLEMENT ACT OF 2014
S. 2503
Dear Jeff,

I am the senior elected Director on the Central Arizona Project board representing
Maricopa County. I am writing to you in support of the Bill Williams River Water
Rights Settlement Act of 2014, S. 2503. While most of the bills subject matter does
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not directly affect the Central Arizona Project or my constituents in Maricopa Coun-
ty, I personally support this water settlement bill. This bill is one of many Indian
Water Rights settlements passed and funded over the years, and is a great first step
in settling the remaining Tribal claims in Arizona.

Maricopa County residents, whom I represent, contribute a small share of the
$626 million dollar partnership between 3 states and the USBOR for Multi Species
Conservation Program “MSCP” as our contribution to preservation of wildlife and
habitat on the Colorado River, which in turn is part of the conditions for our Envi-
ronmental Permits to withdraw water from the river. Maricopa County residents
struck a grand balance between water withdraws from the river and environmental
protection of wildlife, plants and river Biology. This legislation and the donation of
the water rights from the Planet Ranch by natural resource companies save tax dol-
lars and promote the MSCP program.

There are 26 species “covered” by the LCR MSCP; 6 threatened and/or endan-
gered species and 20 non-federally listed species. There are an additional five “eval-
uation” species, which could be added to the covered species list for the LCR MSCP.
Among the threatened and endangered species covered are the razorback sucker,
the bonytail chub, the humpback chub, the southwestern willow flycatcher, the
Yuma clapper rail, and the desert tortoise. !

Because of my senior position on the board, and my conservative desire to main-
tain our water withdraw permits for Maricopa County; I support the Bill Williams
River Water Rights Settlement Act of 2014.

And while I do not speak for the Board, and I am providing my own opinion as
the most senior elected director representing Maricopa County I am happy to sup-
port S. 2503.

Thank you,
MARK LEWIS,

STATE OF ARIZONA
July 7, 2014

Hon. JEFF FLAKE,
United States Senate,
Washington, DC.

Dear Senator Flake:

For over a century, Arizona has taken seriously its obligation to all of its citizens
to ensure that there are sufficient and secure water supplies now and into the fu-
ture. Arizona has been a leader in water conservation and reuse; in securing and
delivering water supplies to meet the needs of all Arizonans; and in comprehensive
water management of this vital resource. Earlier this year, I released a report enti-
tled, Arizona’s Next Century: A Strategic Vision for Water Supply Sustainability. In
this document we have laid the groundwork for moving Arizona securely forward
into the next century.

In light of Arizona’s continued commitment to a secure water supply future, I am
pleased to express my support for the Bill Williams River Water Rights Settlement
Agreement of 2014 (S. 2503/H.R. 4924). This Legislation is consistent with the Stra-
tegic Vision for the State of Arizona and represents an agreement that brings to-
gether Tribal and private industry in a solution-oriented way that will serve as an
example for future water supply development opportunities. The benefits to the
Hualapai Tribe in securing future water rights for their Tribal members is espe-
cially important and will be important in laying a foundation for continued economic
development in this region.

I truly appreciate your efforts, and those of the entire Arizona delegation, in sup-
porting this important legislation.

Sincerely,
JANICE K. BREWER, GOVERNOR.

YAVAPAI COUNTY BOARD OF SUPERVISORS
Prescott, AZ, July 10, 2014
Hon. JEFF FLAKE,
United States Senate,
Washington, DC.

1 http:/ lwww.azgfd.gov/w c/LowerColoradoRiverMulti-speciesConservationPrograms.shtml
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Dear Senator Flake,

As a longtime resident of Yavapai County, former Mayor of the City of Prescott
and current Chairman for the Board of Supervisors, I am expressing my complete
support for the Bill Williams River Water Rights Settlement Agreement of 2014 (S.
2503/H.R. 4924).

As history shows, Arizona has been proactively building resilience and imple-
menting innovative water management strategies to secure dependable water sup-
plies for our future. This proposed Legislation is precisely the vehicle needed to
bring together our future water supply development opportunities and economic se-
curity into the next century.l appreciate the commitment of our current political
leaders in supporting this vital legislation.

Sincerely,
ROWLE P. SIMMONS, CHAIRMAN.

. Fort McDermitt Paiute And Shoshone Tribe

P, Bos 457
BicDermit, Nevada §M421

HIHRI4

“Tiee Font BeioTdemmitt Patale Shachens Trtbe woold fke te ihank Saretor Wany Retd, Senator
Dezn Heler, sod tie Sumate Commiiter oo Jndias Affaiss for heering and weting on the Nevad
HMative Mations Land Act, the Fort MeDenmitt Paivte Shoshone Telbe wizhes to camtinue working
with al] Stake Holders and the Bureau of Land Managzment op all the previous and current land
isaues, the hibe would afso ke to continge working with the PLM an the araater sage movse
el the greatis Sipe prouse kakitat, 2y fur the Bird does beve a cuBius! mpact on the teibe.

Thessk You,

L

Tildan Smart

Fritw! Chainman
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CARLYLE ¥, BEGAY COMRILTTEES:
DISTRICT
QOVENAAENT & £ VIRTHAC ST
STATEZENATOR .
FIFTYF AT LACHELATOR g;w ATSOURCES & RULAL AFFAIRS

CARITOL COMTLEX, SENATE IULORG
FHOENLY, ABLITONA LSNZ- 2030

Avrizonn State Seraute

Ta Whem [t Muy Coneerm:

This 1 to comumunicats support for Senate Bill 2503 introduced by Senator Jelf
Flake of Arizona. As an Arizona Siate Senator representing Legisiative District 7,
the Hualapa? Tribal headquarters reside in my district in Peach Spedogs, and this
bill would be of great benefit tp my constituents.

The Big Sendy Creck was added io the Hualapai Reservation over 100 years ago
and this bilk wili ensure Lhat the federa] govemment and natural resourece
extraction firms will recogrize the federally reserved water rights of the Fribe.
Furthermores, the extraction firms using water tights will cap its water usage thal it
purnps from the Cofer Hot Spring and the Wilieup weil feld,

In additian to securing cortain water rights for the Tribe, the Tribe will also
benefit fram iwo nen-Federal contributions provided by these extraciion firms.
The goal of ibese finaneial contributions would be to suppart a tribal water supply
shudy y for the advar it of a setflement of the Tribe’s claims for
Coloradn River water while alsa allowing the Tribe to purchase and secure
Colorade River water rights to help facilitate a fithae comprehensive setfiement.

Sovereipn Teibel water rights are of the vimost importanes o both my
constiments and eyself T am happy to reach across the aisle and worl: with
Senator Flake an issues that concern all Arkzona residents. [ am grateful for his
introduetion of this bill and for the support of Arizona®s entire Conpressional
delegation.

['world ask the state water Isadership and the Arizona Legislaturs to pass
resolutions in support of this legislaton. This bill is the stert of many more Native
people’s watar righta thet will be ssetled over the next faw yoars.

T'hope { can eount on your support as well. Should you have any questicns please
- do net hesitate to contaet me at 602-926-3862 or CBegay(@iAzLes pov

Sincerely,

Carlyle W. Begay
Arizona Stete Senator
Legislative District 7
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Souvry Forg Inprin RESERVATION
FouTi Fork Savo Catnenr

27 Leg, Ewir- 13

Serve Creer. Nevios 82815

Fron: Adice Tyba, Chairperson
Sputh Fork Band Councit

Subjest: 8. 2480 “Nevade Nafive Nations Lands Acf™

Dear Committee Members,
South Fork Band Council’s Lead Heguest;

This request from the Sowth Fork Band Ceuncil is basically o transfer federnd land
Jurisdiciion from ¢he Burean of Lowd Mansgement (BEM) tn the Bureay of Inlian Affairs
(BIA}. Both BLM pand BIA are within the Bepariment of Toserier (0G1). There are no
private Iands involved; therefore this is pot a fec land ints trust sintey reguest sor loss of
tax hase sinee the Iands are in trust status presently.

The uscs of these additional lands is for the expansion of the Sonth Fork Reservation
for the purpose of Hoosing, economic Development, Recreation, Grazing enhancement,
Wildlite habitat managentent, Culiucal and Archealogical resowrce protection, preserve
areas for acsthetic valne, and profection of aboriginal gathering areas within the Shoshone
Allotmernts. YWe pian fe consider all enviranmental tmpacts to the ares, such as the 2813
profeciivn plans of the Ssge Grouse.

We are aware of cur covivonmentzl respossibilifiey and so the Seuthk Fork Bund has
joined the Ethos Counly Comrissioner office of Nevads snd Box Elder Couniy
Commiginner office of Utah in developing pilot projecis to enhance Sage Grouse. The
Sonth Fork Band Councl recognized the impartanee of taking stepts to protect and increass
the number of Bage Grouse. Thesc projects intent 13 to take careful ground actlona that
include habitat manipulation, predstor conivol and fonel reduction to contrel and reduce
wild fires. The biologist supervising this project is ¢k Wildlife Manager for Desert Land &
Livestock and tas been previously successfol in increasing Sage Grovge numbers hy over
200%.

It s wadisputed the Jands sre koowa as Shoshone Aflotments ol this is becanse fhe
Jards were always plaoned for 15e wse of Native members of the South Fork Band Indian
Reservation. Soath Fork has vecy Emited grazing aress for fivestock. Thc reservation was
created for the community io he able to provide for thely families by raising livestock and
producing hay for their livestork, 'There ia not sufficient grazing land for the number of
livestock needed to continue to support our families. Further the Sonth Fork Band has
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always wanted to end this checker board situation between BLM and BIA with ihe
Sheghonc Allotmenis, Recently sume of our South Fork Band members have been cited for
not having the correct permit to graze their catile on the BLM land, Jand is right next to
the RIA Fand.

This is high desert area, with few residences in the area. Miles of sage brush with little
waler; and a few wells have been installed to water caitle. South Fork Band ranchers need
additional lands fo graze catfle on. We ave an isclated community without a developed
econmy vr fax base, so It is needed to end the checker board situation.

Addifionally the South Fork Band Council has been dialoging with the oil and gas
company that currently hold BLM ofl leascs in this nrea and we look forward to contiuuing
avr relationship with Noble Energy now and in the future.

The Bureau of Indiam Affafrs has procedures implemented to deal with Tribal
guvernmenis in 2 way that has been spproved by many federal administrations, at the
Executive, Congressional and the U.S. Snpreme Court levels. Through the “test by fire”
BIA has set up formal relationships with Tribal povernments and the South Fork Band
Council wanty to continue that relationship in stewardship of this Iand known as Shoshone
Allotmenis with the Burcau of Indian Affairs, the Staie of Nevada, Flko and Spring Creck
[ocal community concerns.

Thank you for your interest and consideration in our request and we appreciate the
time axnd effort spent on the South Fork Band Council land request,

Singerely,
A S >§ bo
Allce Tyba
Chairperson Soufh Fork Band
July 16, 2014



WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

93

MUALAPAT TRIBAL COUNCIL
RESOLUTION NO. 402014
OF THE GOVERNING BOBY OF THE
HUALATAI TRIBE OF THE BUALAPAL RESERVATION
PEACH SPRINGS, ARTZONA

the Huslapai Tribe has negotiated the attached Bill Williams Phase One and Hualapal
Tribe Bill Williams settlement agreements wilh Frecport-McMoRan Carparaticn,
(“Freepon™), certain Arjzona “statc partics” and the United States Department of the
Interior (*“Interior™) as trustes for the Tribe and its allatees in the Bill Williams
walershed; and

the agreements providc that Tnterior will drop Inlezios’s protests to applications by
Treeport in 2010 to scver weter Tights on iis Lincoln and Planet Ranches and transfer
those water rights to the Wikisup wellfield; and

#n return Freeport will lease and donate a portion of Planet Ranch together with certain
water Hghts to variaus federal and state agencies to assist in the Multi-Species
Conscrvation Progeam, and bas sgreed 10 2 cap on ifs pumping at the Wikienp wellficld;
and

the agresments provide that Freeport witl confirm certain water rights of the Hualapsi
Tribe and its aliottecs that are reserved umder federal law; and

the agreements provide that Freeport will pay $1 miltion to the Tribe to complele in
ongoing study the Tribe is conducting 1o determine the most feasible means of
delivering Colorado River water to the 1Tibe’s Reservation; and

the agreemests also provide that Freeport will make a substantial centribution o the
Tribe’s Beononsic Development Fund 1o enable the Tribe to purchase waler rights to
Colotade River water 1o facilitate & comprehensive sctilement of the Trbe's federally
reseeved water Tights on its Reservation; and

the agreemenis inchide draft legislation far Congress 1o enact approving, ratifying and
implementing these agreements,

NOW THEREFORE BE IT RESOLVED that the Hualapsi Tribel Council strongly approves and
supparts the agrecments and legislation and vipently requests the Arizona congressional delepation to
introduce the legislation and seciue its enactment hy Congress.

BE IT FURTHER. RESQLVED that the Chairperson is anthorized to execute the agreements on
‘behalf of the Tribe.

BE IT FURTHER RESOLVED that the Tribe hercby requests the Buresu af Indian Affairs to
wilhdraw its pending ohjections ta the applications Freeport filed in 2010 with the Arizona Depariment
of Water Resowrees o sever and transfer certain water rights from Planet emd Lincoln Ranches in the
manner specified in these applications.
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BEIT FINALLY RESOLVED that the Triba further requests the Bureay of Indinn Affairs not 1o file
any objections o any amendments or new applications filed in the fiture by Freeport to accomplish the
severance and transfer of nol Lo exceed a total of 10,055 acre feet a year of water rights from Elanet
Ranch and Lincoln Ranch to the Wikienp Wellfield.

CERTIFICATION

1, the undersigned as Chairwornan of the Flualapai Tribal Council hereby cortify that the Hualapal
Tribal Council of the TTualapai Tribe is comprised of (91 members of whom eight{8), constiluting =
quorrn, were present at 4 Special Council yneeting thereof held an dis 28™ dav of May, 2014; that
the foregoing resclution waz duly adopled by the affinmative vete of sevend{?) in favor, 1 ahsiain, 3
excused, pursvant to the authority of Asticle V., Section (2) of the Constitation of the Hualapai Tribce
appraved March 13, 1991

ATTEST:

AdelineCrozicr, Assist, Sodrblary
[Hualapai Tribal Counsil

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JON TESTER TO
HoN. ARLAN MELENDEZ

1. Why does the Colony need more land?

The Renc-Sparks Indian Calony hasa {imited land base which currently does not meet the neads of the
community either now ar into tha fiture. We need additiona! lands to meet the housing and ather
needs of our people and ta provide them with future opportunities. We also need to make sure that our
people In the Hungry Valley srea are ahle to live in the peace and quiet that any ather American Iiving In
a rural area would take for granted. While we are suppartive of gun ownership and target practice, and
while we are supportive of off road vehicles bwluding motoreycles, these are not the activitles or the
tiolse we want to endura adjacent to owr hiroes, Guns should be fired n areas whera there are not
homes nearby fnto which stray bullets could enter. Furthermore, by having a buffer and a larger land
base, the Colany will be able to develop a variety of fand uses without adversely impacting each use,
Belng primarily an urban Tribe with the original Colony {ands being in downtown Rena, the Colony needs
a land base that can be managed in a way to allow the practica of traditional cultural ways along with
maore contemporary uses. For example, with a larger land baze the oppertunity to pursue renewakls
enargy development (sclar and wind) without adversely impacting traditional cultural practices can anly
be achieved with large buffer areas bebween the uses. The Colory also looks forward to explaring
sustainzble economic development in the area of agri-business or cther [ow Impact ventures, Frotection
of natural resouvees s a prierty specfically In the area of Water consenvatlon, With this expansion of the
land base, the Caleny will be 2ble to manage the entire watershed not just a portion. This Is eritical since
the Hungry Valley community is exclusively dependent on wells and ground water as the single source
for water, The area we prapose to expand onte Is also land where have mining claims and 1s land where
we have wells praviding the only source of water to the Hungry Yalley community, It makes sense for
thase wells 1o be on land that we own.



95

2, How will the Colony do a better fob managing these fands Hhan the BLMV does currentiy?

The Calony already has an established community in Hungry Valley inciuding a full time police force and
a fully staffed voluntesr fire department. With BLM being responsible for managing and enforcing over
47 milllan acres In Nevada an very limited resources, It is Just nat possikle for them to patroi and
effectively enforce laws. The mere presence of Cofony police patrol in the proposed expanded areas
surrou nding existing trust land on a dally basis will have a significant impact on flegal shooting and
dumping near our residential communitles. The Caleny's current full time police force can be easily
expanded to include ranger type patrels and enforcement on these lands, Qur Cultural Resources
Program which includes a federzlly deslgnated Tribal Historlc Protectlon Office (THPO} will provide
regular monltaring of cultural sites and general use of the land, The Colony's fully staffed Environmental
Pragram would be utllized and potentialiy expanded to include natural resources and range land
monitaring.

3, What is the iocal support the Colony fias for the tronsfer? What does the Cofony have in writing in
Hhat regord?

The Colony has a strapg relationship with our local communitles 2nd enfoyed the suppart from local
governments on our all of tha fee-to-trust zpplications i the Citles of Reno and Sparky and Washos
County. 5ince the propesed land transfer Is located entiraly within Washee County, the Calony only
pursued the endorsement of Washoe County, On September 10, 2013, the Washoe County Board of
County Commissioners {WCBCC) directed staff ta schedule a publlc workshop to gather citizen input on
the transfer of public lands from the Federal gavernment including the land transfer fequest by Reno-
Sparks Indfan Colony and the Pyramid Lake Tribe. The County staff held four separate public meetings.
On December 17, 20183, the WCEBCE approved a list of lands for potential land transfer inchuding the
transfer requests of Reno-Spark Indian Calony and Pyramtd Lake Palute Tribe, Washoe County staff was
directed to transmit the fst to Congressional steff. Staff for Senators Reid and Heller are well aware of
Washoe County's support for the Renc-Sparks land transfer in 5. 2480,

4. How does the Cofony fea! about the (IGRA) geming prohlbition in S. 24807

We have no objection to the }GRA gaming prohibltion in 5. 2430. It was never the Intent of the Colany to
use this land for gaming. The remote location of Hungry Valley in comparlson to others in the region
makes It 3 very uncompetitive locatlon considering afl of the gaming development in the urban areas of
Reno and Sparks. It s unlikely that the Colony would ever pursue gaming when the region has significant
local and natlonzl competition. Gaming In Hungry Valley Is not part of the Coleny’s ecanomic
develogment goals,

Thenk you for the ppporunity to provide this sup élernental statemient. | would be happy toanswer any
further guesticns that arise.

O
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