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S. 919, THE DEPARTMENT OF INTERIOR
TRIBAL SELF-GOVERNANCE ACT OF 2013

WEDNESDAY, JANUARY 29, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Maria Cantwell,
Chairwoman of the Committee, presiding.

OPENING STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

The CHAIRWOMAN. The Senate Indian Affairs Committee will
come to order.

Today we are doing two things. One, having a business session
on two legislative matters, the re-vote on Vince G. Logan to be Spe-
cial Trustee, Office of the Special Trustee, and S. 1448 to provide
for equitable compensation to the Spokane Tribe of Indians of the
Spokane Reservation for the use of tribal land. That is legislation
that we have had before in this Committee and passed out of this
Committee and passed out of the Senate and the House, just never
passed at the same time. So we wanted to also give that an oppor-
tunity to be moved.

So while we are waiting for members to come, I will go ahead
and give my opening statement as it relates to both of those issues.
And then we will see where we are as far as a quorum.

Today, as I said, the Committee is here to consider two legisla-
tive items and then have a legislative hearing on tribal self-govern-
ance. We have a real good set of witnesses so I look forward to
hearing their comments as well.

But the Committee previously heard from Mr. Logan and the
Committee reported his nomination to the full Senate before the
session ended. Mr. Logan’s nomination has since been resubmitted
for this session of Congress and it requires our Committee to act
again. Hopefully we can act judiciously today and enact that.

The Special Trustee is charged with overseeing the Department
of the Interior’s fulfillment of its trust responsibilities to tribes and
individual Indians. The Special Trustee also implements any nec-
essary trust reforms at the Department of Interior and ensures
that they are consistent with the government’s trust responsibility.
Mr. Logan has shown a great deal of passion for working with
tribes and individual Indians to manage their trust assets. The
Committee appreciates his willingness to take on this difficult role.
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The second item, as I mentioned, was S. 1448, the Spokane Tribe
of Indians of the Spokane Reservation Equitable Compensation
Act. A version of this bill has been considered previously by this
Committee and some more versions have passed out of the Senate
and the House. So I am hopeful that in this Congress this issue can
finally be put to rest.

I originally introduced a version of this bill along with my col-
league from Washington, Senator Murray, on September 10, 2013,
and the Committee held a legislative hearing receiving testimony
from both the Spokane Tribe and the Administration supporting
this bill. The bill would compensate the Spokane Tribe for past and
future use of land by the United States for operation of the Grand
Coulee Dam. And today the tribe has only received $4,700 since the
government flooded 1,000 acres of Spokane tribal lands to construct
and operate this dam. This bill will finally provide the tribe with
the equitable compensation for their use of land.

I will be offering an amendment in the nature of a substitute
today that addresses how the annual payments to the tribes will
have no effect on current ratepayers. But before we get to that, I
might ask my colleague, the Vice Chairman of the Committee, if
he l}ilas any opening statements or comments that he would like to
make.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Just briefly. Thank you. Today we are going
to be considering your bill, the Spokane Equitable Compensation
Act, I know this is very important to you and to the Spokane Tribe.
So I appreciate you and your staff continuing to work diligently to
a}clldress the issues of the bill, especially the cost. Thank you for
that.

We are also going to consider the nomination of Mr. Logan as
Special Trustee. This position is important to the Federal Govern-
ment in carrying out its trust responsibility and Mr. Logan’s strong
financial background, I believe, is going to serve him well. If con-
firmed as Special Trustee, his experience will be needed to help im-
prove the Indian Trust Administration. So again, I thank you for
your leadership on both these important matters.

The CHAIRWOMAN. Great. Thank you for that. I don’t know if any
of my colleagues have anything else they want to comment on,
questions for staff?

Senator BARRASSO. If I could, Madam Chair, just before I relin-
quish my time, this business meeting and this hearing may be the
final one with you as Chair of this Committee, I understand. So be-
fore I yield, I just want to state that it really has been a privilege
for me to serve with you on this Committee and in this capacity.
So I am hoping you remain with us at least on the Committee. I
am honored that I could serve with the first woman to chair this
Committee. You have set an incredible standard for the Committee
by providing clear, competent and collegial leadership.

I also want to compliment your entire staff for working closely
with mine on matters before the Committee. So thank you for the
cooperation. It has come wonderfully. If your time happens to be
cut short as chair for good reason, I wish you the very best in your
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new endeavors, whatever they may be, and extend a heartfelt
thanks to you for your diligent work in improving the lives of In-
dian people. Thank you, Madam Chair.

The CHAIRWOMAN. Thank you. I want to thank the Vice Chair for
his leadership. I may be, what, the third member you have worked
with as ranking member? So I guess that says that we are leaving
a great deal up to you for continuity with the Committee. And
thank you for your comments.

I do believe this may well be my last hearing to chair as Chair
of this Committee. And I have to say it is with great regret that
I leave this position. Because it has only been a short tenure here.
And I have a great deal of passion for Indian Country and the
issues that affect them.

So I am definitely not leaving the Committee and I am not leav-
ing that passion. I am just turning the reins over to a very quali-
fied member of our Committee, Senator Tester, who I am very ex-
cited, after being in Montana this summer, he and I, visiting a lot
of Indian Country, I am very excited to have him take on this new
role and responsibility. I am just going to double my efforts in
working with all of you on these important issues, because there
is still a lot to do.

I certainly want to thank my staff, because they have worked
hard on a variety of issues this year and have put forth a variety
of ideas. We appreciate that. Indian Country has continually
changed and improved in providing for new economic opportunities
for themselves and the communities around them. That is what we
are excited about and we want to keep working to preserve those
economic opportunities moving forward. So I know there is a lot to
do on that.

Senator Tester?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. I just want to echo the ranking member’s appre-
ciation for your leadership and your vision for this Committee. I too
hope that you stay on this Committee and remain a valuable con-
tributor to the conversation. Because I think you have been great
in the position of Chairman and the poor soul that has to follow
you has to live up to those expectations.

So we thank you for your leadership and your vision.

The CHAIRWOMAN. Thank you. I appreciate that very much.

As I said, my heart is definitely heavy here, because I have a
great deal of passion for these issues and representing 29 different
organizations from our region, these are very, very important
issues. We just have to keep pushing ahead.

I think we are one member short of the quorum that we need to
move out these two nominations and hopefully someone is on their
way to do that, on either side of the aisle. If I could, I think I am
just going to go ahead and read my opening statement while they
are here on the legislative hearing to follow, which is, many of my
colleagues know that the importance of tribal self-governance has
been a big issue for this Committee. We are going to be hearing
about the Tribal Self-Governance Act of 2013.
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S. 919, I think everybody understands the importance of the Self-
Determination Act of 1975, because the Act provided a shift in the
way the Federal Government provides services in Indian Country,
providing tribes with the authority to take over those services and
tailor them to meet their communities. The self-governance provi-
sions that have been added over the past 25 years have provided
tribes with greater flexibility and control of how Federal funds are
used in their communities and tribal control of these programs pro-
Zided greater job opportunities and better services for tribal mem-

ers.

We have not always had great success in improving conditions in
Indian Country over the years, but I think it is safe to say that the
policies of self-determination and self-governance have been the
most successful policies in U.S. history in dealing with tribal gov-
ernments. I am sure we are going to hear more about that today.

Self-governance began with only seven tribes in 1991, now over
half of all federally-recognized tribes have self-governance agree-
ments with the Department of the Interior for Indian Health Serv-
ices. These 300 tribes are utilizing over $400 million in Federal
funding to provide services to their communities. While the pro-
grams have been successful, there are always improvements that
can be made.

So S. 919 is the culmination of discussions between tribal leaders
and the Department of the Interior and other stakeholders that
would streamline the self-governance process. Currently tribes
must use different negotiation processes for the Department of the
Interior and Indian Health Services. S. 919 would make that a
similar process.

This bill has many other common sense provisions relating to the
negotiation process, such as negotiating in good faith, timelines on
decision-making, providing specific reasons that the Secretary of
the Interior can decline the self-governance compact or funding
agreement. The Department of the Interior testified in support of
similar legislation in the House in the last Congress, so I am eager
to hear their thoughts on this bill and how it continued to evolve
and hear concerns by both the tribes and the Administration.

I also want to thank our tribal witnesses for testifying today.
They represent tribes and tribal consortiums that have been par-
ticipating in self-governance for 20 years. So certainly they have
been the pioneers in this particular area. I know that they can con-
tinue to suggest how we improve the self-governance program as
well.

I particularly want to thank Chairman Ron Allen of the James-
town S’Klallam Tribe, a real leader in the self-governance move-
ment. And I appreciate his traveling all this way to be here for
these discussions as well.

We will look forward to hearing from all of these members, in-
cluding the Honorable Ron Trahan from the Confederated Salish
and Kootenai Tribes in Montana and Jerry Isaac, President of the
Tanana Chiefs Conference, a consortium of Alaska Native villages.
And finally, we will hear form Mickey Peercy, the Executive Direc-
tor of self-governance for the Chocktaw Nation of Oklahoma.

So again, I just want to say in advance of that part of our hear-
ing today that we will get to you in just a second.
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[Whereupon, the Committee proceeded to other business:]

The CHAIRWOMAN. So now we are going to back to the hearing.
And I don’t know if any of my other colleagues want to make an
opening statement. I mentioned the individuals that we are going
to be hearing from. In the first panel, we are going to hear from
Kevin Washburn. So if Kevin can come up to the table for his part,
and then I mentioned the names of those who will be on the second
panel. Do any of my other colleagues want to make a statement?
Yes, Senator Murkowski.

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Thank you, Madam Chairman. I will be
brief here. I want to thank you for scheduling the hearing along
with the Vice Chairman here.

Indian self-determination has been in my mind the most success-
ful Federal Indian policy, given the difficult history that our Na-
tion’s indigenous people have had with the policies here in the
United States. When our tribes can manage their own programs,
I think they are better equipped to address the disparities that
exist within our Native populations.

I am pleased to be a co-sponsor of the bill. In Alaska, we con-
tinue to experience the failed management of our lands from thou-
sands of miles away by Federal agencies here in D.C. Many of our
Native communities live right next to and within the boundaries of
our public lands, our national parks and our wildlife refuges.

I have stated as the ranking member on the Energy and Natural
Resources Committee that I would like to see self-governance
agreements supported and expanded by the Administration. In
Alaska, the Department of Interior has the authority to use self-
governance agreements to contract out many operations, functions
with tribes at nearly all of the public land units in the State. And
yet we only have two of these in existence.

So I have called on the National Park Service and U.S. Fish and
Wildlife, to recommit themselves to advocating and advancing
these agreements which not only help Alaska Natives connect with
their land but be part of subsistence management. I understand
that this bill preserves the authority of the Secretary of the Inte-
rior to authorize the inclusion of non-BIA programs and contracts
and funding the agreements, local management really means that
our tribes can continue to practice their customary and traditional
hunting and fishing.

I would also like to make a special note and welcome President
Jerry Isaac of the Tanana Chiefs Conference. He has termed out
as president of TCC in March. Jerry, I would just like to publicly
thank you for your dedication, for your commitment, for your lead-
ership for the Tanana Chiefs region. I have always valued your
guidance and wisdom and know that you will continue in that.

So we are pleased to have him here before the Committee today.
Thank you, Madam Chair.

The CHAIRWOMAN. Vice Chairman Barrasso?

Senator BARRASSO. Thank you, Madam Chairwoman. I just want
to thank you for holding this hearing. The 1975 Act enacted by
Congress, the Indian Self-Determination and Education Assistance
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Act, designed to advance a more effective dynamic for Federal trib-
al relations. Since then, there have been improvements in both the
Federal tribal relationship and the delivery of service. I think it is
important that today we consider S. 919, which I have co-sponsored
with you.

This bill is intended to build upon those improvements, enhance
the delivery of services. It is the product of many years of work by
the tribes, by the Administration, by Congress. I look forward to
hearing how this bill addresses the interests of stakeholders and
improves services.

Thank you, Madam Chairwoman.

The CHAIRWOMAN. Thank you.

I want to add an addendum to my previous comments. It cer-
tainly has been an honor working with you as the Vice Chairman
of this Committee. And it has been a smooth working process. I ap-
preciate your staff and the collaboration between our offices. So I
can definitely say that Indian Country has had a good partner in
working through your office. So we certainly appreciate working
with you in the future on this Committee.

So thank you. We decided that we both had a love for “yes.” And
I don’t mean just voting aye, but a love for an organization that
someday will make it into the rock and roll hall of fame called yes.

But anyway, we will now turn to the Honorable Kevin Washburn
to hear his testimony from the Department of Interior. Thank you
for being here today as the Assistant Secretary for Indian Affairs.
If you could just give us your thoughts on where we need to go on
self-governance.

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT
SECRETARY—INDIAN AFFAIRS, U.S. DEPARTMENT OF THE
INTERIOR

Mr. WASHBURN. Thank you, Madam Chair, Vice Chairman and
members of the Committee. It is an honor to be here, as usual,
thank you.

Let me echo the thanks, Madam Chair, for your service. It is
really appropriate that you actually chaired this hearing, because
the original Self-Determination bill in 1975 was sponsored by Scoop
Jackson. And Mark Trahant has written a terrific little book about
the passage of that. So it is nice to have someone from the State
of Washington, a Senator from the State of Washington presiding
over this.

The CHAIRWOMAN. If I could just interject, we certainly lament
the passing of Forrest Gerard, who is featured in that book as one
of the pioneers of Indian policy here in Washington, D.C., and was
a great hero. That book talks about all that he did to move Indian
policy in a new direction. He just recently passed, so I wanted ev-
erybody to know how appreciative we were of his service to our
Country.

Mr. WASHBURN. Thank you, Chairwoman. That underscores the
importance of all the staff around the room, because that is often
who helps get all of this done. So thank you. And his passing was
tough. He was the first person to have held my job, actually, during
the Carter Administration, when this position was elevated to an
assistant secretary position.
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He died over the holidays, and I was able to go out to the fu-
neral. It was a sad day, but he was well celebrated and he accom-
plished a lot, not the least of which was turning this whole ship
of state toward self-determination, which has been, as several of
you said, the most successful policy toward American Indian tribes
this Nation has ever had. It was started in 1975 with the Indian
Self-Determination Education Assistance Act, which was updated
in 1998, when the self-governance demonstration project was cre-
ated to allow compacts with tribes that were broader than just con-
tracts. That was made permanent in 1994.

As you said, Madam Chair, in your opening statement, we have
a lot of tribes that are now engaged in the self-governance effort.
And frankly, we are doing a lot better job meeting the trust respon-
sibility when it is Indian tribes that are providing those services
directly to their people, rather than through Federal officials.

And I think that is largely because of accountability. Tribal lead-
ers are just much more accountable to their populations and they
know better the needs of their population than general schedule
Federal employees ever could, even though everybody at the BIA
and the BIE and IHS and other agencies who often have tribes’
best interests at heart, they can’t ever know the tribes’ best inter-
ests as well as their own elected officials do.

So I believe that that accountability has made this a very good
regime. I believe it is now time to improve the regime even more
and I think that is what S. 919 does. So I ask you all for your sup-
port of S. 919.

I don’t need to go a whole lot deeper than that. I have written
testimony and I have read the very good testimony by each of the
other witnesses, some of whom have been at the forefront of self-
determination and self-governance for a very, very long time. I am
grateful for their work.

Aside from accountability, I think the other thing that self-gov-
ernance brings to tribes is flexibility. Tribes need flexibility in how
to provide services, and the self-governance compacts provide that.
And S. 919 will enhance that flexibility even more.

I have a couple of members of my staff here who work really
hard on these issues, Hank Ortiz and Sharee Freeman. They are
the ones who work where the rubber meets the road on these
issues. And we are supportive of S. 919. We are working on some
little tweaks to the language to address concerns by the THS and
Bureau of Reclamation. But we are supportive of the legislation
overall and certainly the intention of the legislation.

[The prepared statement of Mr. Washburn follows:]

PREPARED STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT SECRETARY—INDIAN
AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon, Chairwoman Cantwell, Vice Chair Barrasso, and members of the
Committee. My name is Kevin Washburn. I am the Assistant Secretary for Indian
Affairs at the Department of the Interior (Department). Thank you for the oppor-
tunity to provide testimony on behalf of the Department on S. 919, the Department
of the Interior Tribal Self-Governance Act of 2013.

S. 919 seeks to amend both Title I and Title IV of the Indian Self-Determination
and Education Assistance Act (ISDEAA) (25 U.S.C. § §450 et seq.). In more than 200
years of federal Indian policy, the policies of self-determination and self-governance
that have developed during the past four decades have produced, by far, the most
successful relationship between the United States and its tribes. These policies have
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also increased tribal governmental capacities and improved services to Indian peo-
ple.

The Administration strongly supports the principles of self-determination and
self-governance, and consistent with this support we believe the ISDEAA should be
strengthened to make it work better for the Federal Government and for Indian
tribal governments. Accordingly, the Administration supports S. 919.

President Obama recognizes that federally recognized Indian tribes are sovereign,
self-governing political entities that have a government-to-government relationship
with the United States, as expressly recognized in the United States Constitution.
Secretary Jewell, too, is a strong supporter of the principle of tribal self-determina-
tion, the principles of the ISDEAA, and is committed to working to further tribal
self-governance.

In 1975, the Congress enacted the ISDEAA, Pub. L. No. 93-638. Title I allows
a tribe to contract individual programs away from the Department and operate the
programs as, in essence, tribal programs. Title I also gives a tribe the latitude to
redesign and rebudget Federal programs that it assumes.

In 1988, Congress enacted Title III of the ISDEAA as a demonstration project,
which allowed an Indian tribe to contract several programs from the Department,
and allowed Indian tribes to reallocate funds and redesign those programs to best
benefit their communities. In 1994, Congress made the demonstration project per-
manent in Title IV of the ISDEAA, Pub. L. No. 103—413.

Title IV provides resources to Indian tribes, enabling them to plan, conduct, con-
solidate, and administer programs, services, functions, and activities for tribal citi-
zens according to priorities established by their tribal governments. Under Title I
and Title IV, Indian tribes have greater control and flexibility in the use of these
funds, reduced reporting requirements, and the authority to redesign or consolidate
programs, services, functions, and activities. Title I and Title IV generally allow In-
dian tribes to reallocate funds during the year and carry over unexpended funds
into the next fiscal year without Secretarial approval. As a result, these funds can
be used with more flexibility to address each Indian tribe’s unique condition.

Funding agreements under the ISDEAA have helped to strengthen government-
to-government relationships with Indian tribes. Self-determination and self-govern-
ance tribes have been good managers of the programs they have undertaken. Many
times, tribal governments add their own resources to the programs and are able to
fashion programs to meet their needs and the particular needs of their members.
Tribal governments are often better suited than the Federal Government to address
the changing needs of their members. Indian tribal governments have often ob-
served that, when they are working under self-determination contracts and self-gov-
ernance funding agreements, they are not viewed by the Federal Government as
just another Federal contractor, but rather that their work reflects a true govern-
ment-to-government relationship characterized by mutually agreed-to responsibil-
ities and tribal empowerment.

For nearly a decade, Indian tribes have asked Congress to update Title I and Title
IV to address various issues, to include more non-BIA programs, and to streamline
the process of negotiating annual funding agreements. S. 919 goes a long way to-
ward accomplishing these goals. Non-BIA programs, however, often have different
characteristics that suggest a more tailored approach to the specific programs. For
example, the Bureau of Reclamation uses a methodology in its budget formulation
that is different from BIA’s methodology because of the nature of Reclamation’s ap-
propriations for large projects. Section 202 of S. 919 is intended to address those
differences, and the Department looks forward to working with the Committee to
ensure section 202 meets that objective.

The Department recognizes the need for the self-determination and self-govern-
ance programs to evolve to improve and increase the frequency of funding agree-
ments. The Administration is proud to report that, after a series of negotiations
with tribal stakeholders that began over three years ago, we reached agreement on
a number of issues and the language is embodied in S. 919. Our agreement on this
critical legislative priority for Indian County reflects the Administration’s commit-
ment to restore the integrity of the government-to-government relationship with
Tribal Nations. The Native American communities in this country confront many
challenges, and this Administration is committed to working with Tribal Nations to
create opportunities for all of our communities to thrive and flourish.

This concludes my prepared statement. I will be happy to answer any questions
the Committee may have.

The CHAIRWOMAN. Thank you for that testimony. I do have a
question for you about various tribes and why it has worked in
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some areas and why others have been more reluctant. But I have
to ask you about this contract support question, because we had a
little bit of success in the fiscal year 2014 budget. I want to thank
my colleague, Senator Murkowski, because she has been a loud
voice in making sure that our budget reflected not having a cap.

So my question is, does the Department have a plan on how it
is going to pay contract support costs moving forward since there
is no longer a cap in place?

Mr. WASHBURN. Yes, Madam Chair, we are working on a plan.
One of the things we need to do, so the process for us now is to
develop an operating plan that we submit to OMB and then back
to the Appropriations Committee to explain how we are going to
operate for the rest of the year on the Omnibus Bill. We are wres-
tling with that, and we are consulting with tribes about that. We
have a call on Monday, both THS and the Indian Affairs at Interior
have a call with tribal leaders on Monday, set up by the White
House, to consult about that.

The Administration had rolled out a plan to cap that those con-
tract support costs, which was done without any consultation with
tribes and was soundly rejected by tribes and by Congress.

The CHAIRWOMAN. And the courts.

Mr. WASHBURN. Well, sure, and the courts, too in some respects.

So we are trying to figure out how to go forward. Honestly, the
Appropriations bill punted the issue back to us. They basically
said, we are not going to adopt caps, and we are remanding the
issue back to you to figure out how to meet contract support costs.

I personally know how important contract support costs are to
the ability of tribes to do these jobs that we ask them to do. And
I think that we would like to get to a place where we can provide
full contract support cost funding. We think we are headed in that
direction. But we need to consult with tribes about how that will
work, and we are anxious to start that and then to submit our op-
erating plan and get approval.

The CHAIRWOMAN. The reason I am bringing this up now, I cer-
tainly want to emphasize the success that we have had, thanks
again to everybody on this Committee and I think a previous hear-
ing trying to escalate the issue with those in the Administration to
understand the court decision and where we have been. Certainly
taking off the cap allows for a solution to be had. I don’t think it
is just kicking the problem back, saying let’s consult. It’s basically
us saying, let’s make sure that there is fair compensation.

The reason I am bringing this up is because I have detected some
tribes in their discussions and thoughts about self-governance
thinking, well, I like the formula that I have now. People are con-
cerned, if they move toward self-governance, are they going to get
the aid and support, or are you going to have another contract sup-
port issue come up where you’re not getting the full compensation
to do the job and responsibilities you are asked for.

Do you see that with tribes? Do you think that is why there is
some disparity with tribes on self-governance issues?

Mr. WASHBURN. Yes, Madam Chair. There are a lot of different
views from the tribes out there about how we handle these issues.
And we need to hear all of them before we decide.
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The Appropriations Committee, their language that they are re-
manding the issue back to us to deal with, and that is the language
they put in the report. So we are trying to figure that out. We
know the tribes need contract support cost payments and we work
with the Indian Health Service because they face the same issue.
We have different challenges regarding these issues than the IHS
has, but we are trying to work with them at the request of tribes
and their counsel to make sure we coordinate with IHS as we ad-
dress these issues. So we will be doing consultation with tribes to
figure out how to go forward, not just for this year, fiscal year
2014, but also as we prepare the FY 2015 budget, which is cur-
rently in process.

The CHAIRWOMAN. Do you think there are tribes that don’t move
forward on self-governance because they are concerned about what
that means as far as compensation?

Mr. WASHBURN. Yes, Madam Chair. We actually think that once
it is clear that every tribe gets contract support costs, no questions,
that we are going to draw more tribes to self-governance because
they can count on that money. And so we have to plan for that, too.
So we are planning for that in our budget process, planning for the
notion that maybe there will be more tribes that are engaged in
self-governance, because they can now count on getting contract
support costs that they need to execute these contracts and operate
these contracts.

The CHAIRWOMAN. Thank you.

Vice Chairman Barrasso?

Senator BARRASSO. Thank you, good to see you again. I appre-
ciate your being here.

The Department of the Interior administers a wide spectrum of
programs and projects that serve Indian communities. Section 202
of the bill contains limitations on modifying or affecting projects
not included in the Indian Self-Determination and Education As-
sistance Act, including water settlements.

So your testimony suggested that more work was needed on this
specific provision. I wonder what recommendations you might have
for us in terms of refining that provision.

Mr. WASHBURN. Thank you, Vice Chair. We are working with
your staff, Senate Committee staff, to try and figure out what that
language would be. The problem with the language is that different
lawyers read it to mean different things. We feel like we need to
get to clarity.

I think everybody agrees with the long-term intention, where we
are going with this. But if the lawyers can’t all agree on what it
means, then we need to make it more clear. So we are working on
that.

So I don’t have specific language for you, but our lawyers and
your lawyers are talking about trying to clarify that language.

Senator BARRASSO. I appreciate that. Just one last question. Dur-
ing the 111th Congress, in examining a prior but similar bill to
this, the Congressional Budget Office thought that implementation
would cost about a million dollars a year over five years. They indi-
cated the department would use that extra million dollars for you
to hire additional staff, to make equipment upgrades.
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Do you see the Administration believing that this additional
funding is necessary?

Mr. WASHBURN. Vice Chair, I am not sure if it is necessary or
not. But I will tell you, that is a fairly modest investment in what
has been the most successful Federal Indian policy towards tribes
ever in our history. So if that is the cost, I think it is something
that we would be willing to bear.

We have a really wonderful Office of Self-Governance in the In-
dian Affairs area of Interior, run by Sharee Freeman, who is here
with me today. She runs a very good staff, and we have actually
just authorized her to hire two more staff because we need to be
serving tribes better, we need to be getting money out quicker to
tribes and that sort of thing under these compacts.

So that office frankly needs to grow a little bit more, probably,
to help tribes get their appropriations, their money quicker, so that
they can do the job better. And so we are doing a little bit of hiring
in that area already.

I don’t know exactly what the costs will be, but if there is a mod-
est increase in investment, it is well worth it, I believe.

Senator BARRASSO. Thank you. Thank you, Madam Chairwoman.

The CHAIRWOMAN. Thank you. Senator Tester?

Senator TESTER. Thank you, Madam Chair.

Assistant Secretary Washburn, and I want to welcome the mem-
bers on the next panel, one of which is Chairman Ron Trahan from
the Confederated Salish and Kootenai Tribes of Montana. Thank
you for making the long haul here, and we look forward to what
you have to say.

Secretary Washburn, we have heard statements from tribal lead-
ers that the BIA is more difficult to navigate when compared to
THS, when it comes to entering into contracts. Could you tell us
how S. 919 may better enable the BIA to respond to the needs of
tribal governments?

Mr. WASHBURN. I am not going to respond as to whether it is a
fair criticism or not, except to note that the Indian Health Service
has one function, one very important function, which is health care.
And we have to do everything else, from water and irrigation to
law enforcement to welfare assistance to housing to roads. It runs
the gamut, education to realty.

So we bring different challenges to these issues. I do believe that
S. 919 will make us function, the tribes prefer the way IHS func-
tions to the way we function.

Senator TESTER. Correct.

Mr. WASHBURN. And this will make us function more like THS
does. And I think that is one of the things that really benefits the
tribes, because there is some uniformity there. It is going to be
more difficult than it is for IHS, because we have so many more
different functions and different kinds of activities that we do.

But I think that it will, if it works better for tribes, ultimately
it works better for us, because Federal Indian policy works better
and the services get to the people better. So it is going to be a little
bit more of a challenge to us, but we can live with that.

Senator TESTER. Okay. Looking at it from a tribal leadership
standpoint, what kind of flexibility will S. 919 provide tribal leader-
ship as tribes try to assert more home rule?



12

Mr. WASHBURN. One of the things it does is it puts much more
of the onus on the Federal Government to act in a timely manner.
It puts the onus on us to negotiate in good faith, which, there
shouldn’t have to be a law to say that when we negotiate we have
to do it in good faith, but it will require that. So it doesn’t matter
who the Administration is, there will always be good faith negoti-
ating or presumably a legal remedy if there is not.

So that is sort of the big thing that it helps with. It will require
us to act in a much more timely way, which ultimately will get
money to tribes quicker.

Senator TESTER. Beside supporting S. 919, what can you tell us
that the Obama Administration is doing to help support more self-
governance in Indian Country?

Mr. WASHBURN. Well, the FTEs that I talked about, we are in-
creasing the size of that office. And frankly, part of the reason we
are doing that is because Sharee Freeman, the director of that of-
fice, when I asked her how can we increase the number of tribes
engaged in self-governance, she said, I need to get on the road. She
said she needs to get on the road to talk to tribes and to get out
to do some evangelizing, do some recruiting, basically. But her staff
is so thin that she can’t be away from the office to do that.

So she has vowed to me that if I can get her more staff in the
office, she will get out on the road to talk to more tribes to tell
them the advantages of self-governance and ultimately we think
that that will improve.

She has also been working really hard to improve training on
self-governance issues. We have even sort of been looking at, in ad-
dition to S. 919, what is the next stage for self-governance? What
does self-governance 2.0 look like? And Ms. Freeman has engaged
the State Department to see, when we are providing aid to foreign
countries, how does that work. We have been trying to be very cre-
ative in trying to figure out what the next development of self-gov-
ernance should be.

Senator TESTER. Do you have the budgetary ability? In other
words, do you have the dollars to bring some additional staff on?

Mr. WASHBURN. We are finding ways to accomplish that. Mostly
stealing from Peter to pay Paul. But this is one of the most impor-
tant things we do. So we need to find the staff to be able to fix it.

Sef(nator TESTER. Sounds good. Thank you. I appreciate your
work.

Mr. WASHBURN. Thank you.

The CHAIRWOMAN. Senator Murkowski?

Senator MURKOWSKI. Thank you, Madam Chairman.

Welcome, Dr. Washburn. I think you have the problem solved
here in terms of how this Administration can do more when it
comes to encouraging tribal self-governance. It goes back to the
question that the Chairwoman asked in terms of full support for
contract support costs. You mentioned that if tribes know that they
can count on this, if they know that they are going to be reim-
bursed fully, if the uncertainty that they have seen is eliminated,
I am not so convinced that you need to go on the road with a staff
to try to sell it. I think it will sell itself.

But when you have uncertainty because you don’t know whether
you are going to get that reimbursement, if you think that that re-
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imbursement is going to be 70 cents on the dollar, you are going
to have tribes that are saying, I am going to sit back on this for
a while.

So I would suggest that as you engage in the consultation, which
I think is absolutely appropriate, that it be a very, very clear mes-
sage to our tribes that the commitment that has been made is a
commitment for full contract support costs, as the courts have di-
rected, as the acts require. So I would certainly think that is how
you answer the question of Senator Tester there in terms of what
can be done.

I mentioned in my comments that there is a fair amount of dis-
appointment in Alaska with the management of fish and wildlife
and of public lands in the State. I have called for an expansion of
these tribal self-governance agreements within our Federal agen-
cies, specifically the national parks and national wildlife refuges.
How do you feel about this? Do you think there is a role for these
Federal agencies in working, whether it is with TCC or other tribes
in terms of management of the lands in their areas?

Mr. WASHBURN. Yes, Madam Senator. I actually think that no
one knows the lands better than the Alaska Natives do. So they
can be trusted to help manage those lands themselves. We don’t
currently have trust lands in Alaska, so it is mostly other Federal
lands. I think that we have to look to Alaska Natives to help us
manage those lands, and they can do a good job. They are very
competent, they know those lands well.

And especially at a time now where with climate change, those
lands are changing, as the ice is changing dramatically. So I think
that is right, I think there are a lot of institutions and organiza-
tions in Alaska that can do this job well.

Almost all of the Indian Health Service activity in Alaska, and
maybe all of it, is contracted to tribes and tribal consortia. And
they do a great job. So I think the other parts of the Federal Gov-
ernment should trust that they can work well with Alaska Natives.

Senator MURKOWSKI. What I think it is an important example to
look to is what we have done on the health side. I think we have
done a remarkable job. And it is these partnerships that have
worked very effectively to the benefit of Alaska’s native peoples
when it comes to the health care. I think we can do more again
when it comes to management of our public lands, and I would
hope that our office would be working with us as we work to ex-
pand that.

Another issue that I have raised, and have asked for consider-
ation by this Administration is ensuring that there is a place for
Alaska Native residents on the Federal subsistence board, basically
putting more subsistence users on that Federal subsistence board.
What are your thoughts on that?

Mr. WASHBURN. I know that they looked at this board carefully
in 2010, I believe, and suggested some changes to it. That was back
when Secretary Salazar was in charge. And we do have, we have
had Alaska Native leadership chairing the board. I think that is
very important.

The board is mostly composed of land management agencies and
then the BIA. We are not a land management agency currently in
Alaska. Then we have the citizen members of the board, one of
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whom is Alaska Native and chairs the board. So I wouldn’t pre-
sume to say what the final composition of the board should be, but
I think that the board’s work is very, very important and Alaska
Natives need to have a strong voice, because that is really who the
board serves.

Senator MURKOWSKI. I would ask you to take a look at that as
an issue as well as the rural determination process. There is of
course a great deal of concern that this process for determining
whether or not a village is rural or not is a fair and adequate proc-
ess. I have asked for review of that, too. So several things I think
we can be working on to try to ensure that when it comes to Alaska
Natives and tribal self-governance, self-determination that we are
really fulfilling that intent to the maximum extent.

Just one last thing. As you know, I was extremely, extremely dis-
appointed in Secretary of the Interior’s decision as it related to
King Cove. I felt that the report that was made public by you after
your visit was inadequate and did not adequately address the trust
responsibility that I believe the DOI has to Alaska Native residents
there in King Cove. So I would ask that we set up a meeting in
my office or I will come to your office so we can discuss this fur-
ther. If we can do it before the President’s Day recess, I would ap-
preciate any consideration you would give. I am sorry to put you
on the spot and I don’t expect you to answer me as to when we can
do it, but I would like to have that sit-down with you.

Mr. WASHBURN. I would be happy to make that a priority, Sen-
ator Murkowski. The trust responsibility, I understand your posi-
tion, let me just say that I did get to weigh in, and weighed in very
strongly after hearing from the community of King Cove. I think
the trust responsibility is something that we share, the Congress
and the Executive Branch share. So I would push back a little bit,
because if the Congress had made more clear what the trust re-
sponsibility means in that context, it might have produced a dif-
ferent result. But we certainly have a trust responsibility too, and
I am happy to talk more about that.

Senator MURKOWSKI. I look forward to that visit. Thank you,
Madam Chair.

The CHAIRWOMAN. Senator Begich?

STATEMENT OF HON. MARK BEGICH,
U.S. SENATOR FROM ALASKA

Senator BEGICH. Thank you very much, Madam Chair. I wasn’t
here at the beginning, but I first want to say, from my limited time
on here so far, thank you for the role you have played as Chair of
the Committee. I greatly appreciate the guidance you have given
me as a new member on the Committee. So thank you for every-
thing you have been able to do here.

Let me also say, I am not sure what my time will be, but to
Jerry, I may be here, I may not be, but I want to say thank you
for coming all the way from Alaska. It is always good to have Alas-
kans here, where it is colder here than there, which is hard to ex-
plain to people. When I got a photo today of green grass in Anchor-
age, you have to wonder what is going on. So I appreciate your
being here.
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I think we all agree that S. 919 is an important piece of legisla-
tion. But I want to cut to a couple of pieces, and again, always good
to see you and be able to ask you a few questions and kind of follow
up on what some other members have talked about. Obviously con-
tract support costs are always on our mind. I think BIA is moving
forward, I think the court has ruled and you are moving forward
on settlement issues.

But the challenge is this, I guess, when you look at the court’s
ruling, at least in the case that when they ruled they said between
fiscal year 1994 and 2001, appropriations covered only between 77
and 92 percent of the tribe’s aggregated contract support costs. So
it begs the question, and it will lead to my larger question, and
that is, if we know what you paid and we know what you haven’t
paid, because it is a mathematical issue here, but it seems based
on the timetables that it will take to settle some of these issues,
it could take a couple of years.

The question I have for you is the shortfall reports that are given
to Congress annually, which in theory, and you can correct me if
I am wrong here, the shortfall reports say here is what we are fall-
ing short in paying. In theory those are factual, based on data, so
we know if you paid X and the shortfall report says this, then that
is what is owed. So why is it going to take so long to settle these
when we know what is owed? Because I can only assume those re-
ports are correct. Because those were submitted to Congress.

So help me understand this dilemma, because what I keep hear-
ing from folks as well, they want to re-examine what the costs real-
ly were. But then I would argue if that is the case, the shortfall
reports were useless. But they are shortfall reports. And the court
then says, here is what has been paid, so it seems like a simple
math problem, then pay what is owed. Help me understand that.

Mr. WASHBURN. Thank you, Senator Begich. And I won’t do that.

Senator BEGICH. But I need you to do that.

[Laughter.]

Senator WASHBURN. It is fairly complicated. Let me just say this.
When we report an aggregate shortfall report, it doesn’t say how
much each tribe is owed. So that is a big aggregate.

Senator BEGICH. Let me pause you there. But you then agree the
total amount in those reports is what is short, what is owed? You
just said that, right?

Mr. WASHBURN. Well, I don’t know if that is, this is a matter in
litigation so I am on thin ice here. I will get in trouble whatever
I say, basically.

Senator BEGICH. There is thick ice in D.C., there is thin ice in
Alaska right now.

[Laughter.]

Mr. WASHBURN. Let me say this. At the BIA we are working
through a process with plaintiffs’ counsel to statistically sample.
There is a big question about whether the tribes have to prove up
their actual expenditures or not. And there is a big debate about
that. The tribes say, well, we didn’t necessarily have actual expend-
itures, because we didn’t get the money to spend. And that is a fair
point. But under ordinary Federal contracting law, if you can’t
show that you incurred a cost, then you can’t get reimbursement
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for that cost, I gather. And I am probably oversimplifying things,
but these are the ways I understand this.

I will tell you that I think S. 919 will help solve this problem
going forward, because it will make really clear which Federal con-
tracting laws apply to tribes and which don’t.

Senator BEGICH. I appreciate that, but I guess my point is, and
I know you are trying to figure out and describe this in the public
arena when we are in litigation issues. But can I ask you this,
then, can you submit to me or to the Committee, whatever would
be the appropriate channel, but I would like to get a more defini-
tive timetable of how you are going to settle these. Because my
worry is that these will just go on and on and on. The Supreme
Court has ruled, we know the amounts, or we know the potential
aggregate.

Then I would like a comment at some point, not necessarily now
but in writing, if you don’t agree with the total aggregate in their
shortfall reports, in other words, at the end of the day, if we settle
with tribes and it is this much money based on those reports, then
that should be easy. But if you are saying those may not be the
right numbers, then we have to figure out why those reports are
being submitted and what is the better way to approach this.

Because really, first off, we never want to see those reports, be-
cause you should be paying 100 percent. But I am a little perplexed
by that. Because when we see those reports, we assume this is
what is owed. But if you are saying that is not exactly right, there
are some variances, then that makes me, especially as an appropri-
ator, a little wondering what is going on there. So you have to help
me there. You don’t have to do it now, but if you can kind of think
about that issue.

Then the last, and if this puts you on the spot you don’t have
to answer it. But I just want to follow up on what Senator Mur-
kowski said, especially about King Cove. I sensed, the comment you
made is if the Congress had defined the trust relationship dif-
ferently, the outcome may have been different. What did you mean
by that? And why I say that is because, did you have a different
opinion on those conversations on King Cove? And if you don’t
want to answer, I understand. But I sense that there might have
been some differences here, and if there is, what were they? Then
second, what do we have to change to give you that authority if the
outcome will be different. I think that is kind of the goal.

Mr. WASHBURN. Senator Murkowski met with me before I went
to King Cove and very clearly asked me to look at sort of the trust
responsibility implications of what we were doing, and her staff.
We met with a lot of her staff and her staff were very thoughtful.
So I looked at the statute, and it was part of an omnibus statute,
this portion about Isenbeck and King Cove. The omnibus statute
had several provisions. It was a big public lands act.

Senator BEGICH. Public lands went in 2009.

Mr. WASHBURN. That is right. And the trust responsibility was
discussed in other places with regard to tribes. But the trust re-
sponsibility was not mentioned once with regard to the King Cove
community at Isenbeck. It is Congress that first defines the trust
responsibility. It is up to you, it is up to Congress to say what does
the trust responsibility mean in any given context.
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So that is what I found when I looked. When I looked at what
does the trust responsibility mean here, I learned that we had no
guidance from Congress whatsoever on that point. It is Congress’
duty in the first instance to define the trust responsibility.

We certainly have a trust responsibility, too. Executive Branch
bears that responsibility. But it is formally defined by Congress,
and Congress has plenary authority over Indian Affairs. So if it is
defined by Congress, we have to follow that. It was utterly absent
in that statute.

So I would invite you the next time, if you want to make sure
you get this done, you talk specifically about the trust responsi-
bility to King Cove. This is a difficult issue. There are strong feel-
ings on both sides of it. The Secretary I don’t think was happy to
be in the position of having to make this very difficult decision,
which places very important values against one another. And I am
frankly sorry to have to be in a position to make decisions like
that. These are the hardest decisions we make. Because they make
ahreal difference in people’s lives and lots of people care about
them.

So that is what I was getting at.

Senator BEGICH. Thank you very much. And as always, you are
great on testimony. Thank you for always coming to Alaska.

Mr. WASHBURN. Thank you.

The CHAIRWOMAN. Thank you, and again, Assistant Secretary
Washburn, thank you for being here. I don’t think that any of us
conspired with our staff to make this all about contract support. I
think it is just a natural continuation of our quest to make sure
that this issue is rectified. Both of my colleagues, Senator Mur-
kowski and Senator Begich, invited me to Alaska this summer and
I went. I have to say that the Alaska Native Medical Center is a
state of the art facility, not just in Indian Country, but in the en-
tire United States. They deserve their contract support and they
are leading the way, juxtaposed to an IHS-run facility that is not
necessarily innovating, meeting the needs of the community. So
those are the two paths and choices, move toward the kind of inno-
vation that is being delivered in Indian Country and in self-govern-
ance. So we really have to rectify this issue.

But I just wanted you to know, I don’t think we all conspired,
it is just a natural outflow. This is part of this discussion of self-
governance and it is the complaints and concerns that we have
heard before. I am sure the next panel is going to tell us a lot
about just the day to day details of the success of self-governance.
But we have to get this larger issue out from hanging over the self-
governance issue.

Again, thank you for being here.

Mr. WASHBURN. It is my honor. Thank you.

The CHAIRWOMAN. So we will hear now from our second panel of
witnesses, as I have introduced them previously. We are so thank-
ful for them being here.

Ron Allen from the Jamestown S’Klallam Tribe; the Honorable
Ron Trahan from the Salish Kootenai Tribes of Montana; Jerry
Isaac, from the Tanana Chiefs Conference of Fairbanks, Alaska;
and Mr. Mickey Peercy, Executive Director for Self-Governance for
the Choctaw Nation.
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We are going to start with you, Mr. Allen. Again, thank you for
being here, thank you for your leadership on the self-governance
issue overall.

STATEMENT OF HON. W. RON ALLEN, CHAIRMAN/CEO,
JAMESTOWN S’KLALLAM TRIBE

Mr. ALLEN. Thank you, Madam Chair.

It is always an honor and a privilege to come before this Com-
mittee to testify on behalf of any legislation that affects the welfare
and the interest of Indian Country, and my tribe specifically. I do
want to say that I am disappointed to hear that you are moving
on as the Chair. You have done a great job on behalf of Indian
Country and we are very proud of you, coming from Washington
State, knowing the 29 tribes of Washington State, that you know
our issues and you know the issues of Indian Country.

I know it is almost like drinking from a fire hose when you deal
with the complex issues of Indian Country, from Alaska to Florida.
Senator Tester, I am glad to hear that you are going to step in. I
know you are a great champion as well. And Senator Murkowski
as well, on the Republican side, you have been a staunch supporter
of Indian Country and our sovereignty. And we deeply appreciate
your leadership as well.

I am here to testify on behalf of S. 919. This is the culmination
of a long negotiation between the tribes and the Congress and the
Administration. It is a bill that has a lot of blood, sweat and tears
written all over it. I want to thank you and your staff on both sides
of the aisle who have worked very hard for us, with us, to make
this thing happen. Assistant Secretary Washburn and his staff
have been deeply engaged with us.

For the most part, on the BIA side, those issues were worked out
a long time ago. The heart of the matter ended up being more on
the non-BIA side in clarifying some issues that you will see identi-
fied in Section 202.

But the bottom line is that this this bill brings Title 4 in line
with Title 5. It continues on with the empowerment of tribal gov-
ernments. I want to pause here and say, just the backdrop of our
history in America and the family of governments, Indian govern-
ments were the first governments before this Union was even
formed. We are recognized in the Constitution.

So it took a lot of generations and a lot of years for the true rela-
tionship between Indian governments and the United States and
the sister governments throughout America to have a respectful re-
lationship to advance the interests of Indian Country and all the
people that we serve.

This bill is about that. It is about empowering tribal govern-
ments. Yes, it affects all of our programs, natural resources, law
enforcement, education and so forth. And that is our duty, just like
it is your duty to serve all of America and all of its interests. We
just happen to be smaller, including our largest tribe, the Navajo
Nation, that now is venturing into self-governance as well.

So as you noted, there are well over half the tribes now that are
in self-governance and moving forward. This bill is going to help
make that happen. It is going to clean up the relationship. It is
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going to improve the process. It is going to clarify the relationship
with regard to construction projects that are in place.

And last but not least, it is going to make sure that it protects
the administrative responsibilities with regard to non-BIA pro-
grams and with regard to legislation that affects water rights
issues, as complex as they may be, throughout Indian Country.
That was one of the tough issues that we had to deal with, and we
think that we have worked out some language that addresses that
issue and protects the interests of both the tribes and the interests
of the Administration as it carries out its responsibilities in that
mater.

Self-governance really, when I reflect back, I was at the first
hearing in 1987, as a result of the exposes that came out of the
fraud, abuse, misuse of Federal funds. And ended up culminating
in self-governance and the approval of Title 4 in 1994. A fas-
cinating experience, and it has been a fascinating experience ever
since then. It is an unequivocal success, the flexibility, the ability
for us to take these very limited Federal resources and use them
more efficiently and more effectively to address our communities,
as this is the success of self-governance. It is the empowerment, it
is the trust between the United States and the Indian governments
and our leadership that we know how to use these resources, con-
sistent with their intent and as they were applied to our people.

It doesn’t always work, one size fit all, Washington, D.C., you
folks certainly know that. This allows us to be able to tailor it to
tribe in Montana, tribes in Washington, tribes in Alaska and so
forth across Indian Country. That flexibility that Kevin Washburn
referred to, the strengthening of our planning and management
issues, affirming of our tribal sovereignty is a critical issue that
definitely helps us move our agenda forward.

It is not perfect. It doesn’t address all of our issues. But it does
move the agenda forward, it moves it forward constructively, and
I think as a result of it, as you have asked earlier in opening re-
marks and that dialogue with Assistant Secretary Washburn, that
is it going to result in more tribes getting engaged with the self-
governance process and forum.

I think that it is important to know that it allows us to use these
resources to leverage other resources, including Federal resources
that we weren’t able to do before. If tribes don’t have resources to
leverage other Federal resources, sometimes they don’t have an op-
tion and opportunity. This provides them that option and that op-
portunity.

Final offer, and some of the provisions that are in my testimony,
and you can review them at your pleasure, will show the different
steps that allow us to improve the negotiations. Part of the prob-
lems, sometimes tribes can’t find out what is their fair share of a
program A, B and C. They need to identify that so they are com-
fortable and that people are comfortable that they can take over
that program and administer it in the interest of the tribe and the
people that they serve.

I will conclude with, this is an important chapter we are turning.
I really hope that we can move this legislation forward, that the
House has a complementary piece of legislation and that this year
we can finally see Title 4 be consistent with Title 5.
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Thank you, Madam Chair.
[The prepared statement of Mr. Allen follows:]

PREPARED STATEMENT OF HON. W. RON ALLEN, CHAIRMAN/CEO, JAMESTOWN
S’KLALLAM TRIBE

Good afternoon. Thank you for the opportunity to be here today to testify once
again on this critical legislation. My name is W. Ron Allen and I am the Chairman/
CEO of the Jamestown S’Klallam Tribe located in Washington State. I am also the
Chairman of the Department of the Interior (DOI) Self-Governance Advisory Com-
mittee (SGAC), and I offer my testimony today in both capacities. Collectively, I am
representing well over 300 Tribes that participate in Self-Governance within DOI
and the Department of Health and Human Services (HHS), Indian Health Service
(IHS).

I am pleased to testify in support of S. 919, a bill to strengthen Indian Tribes’
opportunities for Self-Governance by amending Title IV of the Indian Self-Deter-
mination and Education Assistance Act (ISDEAA) (P.L. 93-638, as amended). The
proposed Title IV amendments advance three basic goals:

e To bring Title IV up to par with Title V, the permanent Self-Governance au-
thority within HHS;

e To clean up the construction provisions of Title IV; and

e To maintain unchanged the discretionary authority to enter Self-Governance
agreements with non-BIA agencies in Interior.

Before expanding on the need for these critical amendments, I will talk briefly
about the success of the Self-Governance policy over the past 20 years and the Trib-
al-federal collaboration to expand that success through the Title IV amendments.

The Success of Self-Governance

The increasing number of Tribes that have opted to participate in the Self-Gov-
ernance program on an annual basis reflects the success of the program. In Fiscal
Year 1991, the first year Self-Governance agreements were negotiated by the BIA
with Tribes, only seven Tribes entered into agreements. At that time, the total dol-
lar amount compacted by Indian Tribes was $27.1 million. By Fiscal Year 2013, 254
Tribes and Tribal consortia entered into 106 funding agreements, operating $432
million in programs, functions, services and activities. ! The growth in Tribal partici-
pation in Self-Governance revealed by these numbers reflects the success of the pro-
gram. Under Self-Governance, Tribes have assumed the management of a large
number of DOI programs, including roads, housing, education, law enforcement,
court sysl‘zems, and natural resources management. Why? Simply put, Self-Govern-
ance works.

o Self-Governance Promotes Efficiency. Devolving federal administration from
Washington, D.C. to Indian Tribes across the United States has strengthened
the efficient management and delivery of federal programs impacting Indian
Tribes. As this Committee well knows, prior to Self-Governance, up to 90 per-
cent of federal funds earmarked for Indian Tribes were used by federal agencies
for administrative purposes. Under Self-Governance, program responsibility and
accountability has shifted from distant federal personnel to elected Tribal lead-
ers. In turn, program efficiency has increased as politically accountable Tribal
leaders leverage their knowledge of local resources, conditions and trends to
make cost-saving management decisions.

o Self-Governance Strengthens Tribal Planning and Management Capacities. By
placing Tribes in decisionmaking positions, Self-Governance vests Tribes with
ownership of the critical ingredient necessary to plan our own futures—informa-
tion. At the same time, Self-Governance has provided a generation of Tribal
members with management experience beneficial for the continued effective
stewardship of our resources.

o Self-Governance Allows for Flexibility. Self-Governance allows Tribes great flexi-
bility when making decisions concerning allocation of funds. Whether managing
programs in a manner consistent with traditional values or allocating funds to
meet changing priorities, Self-Governance Tribes are developing in ways con-
sistent with their own needs and priorities, not a monolithic federal policy.

1Source: Dep’t of the Interior, Budget Justifications and Performance Information, FY 2014,
Indian Affairs, Appendix 7.
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o Self-Governance Affirms Sovereignty. By utilizing signed compacts, Self-Govern-
ance affirms the fundamental government-to-government relationship between
Indian Tribes and the U.S. Government. It also advances a political agenda of
both the Congress and the Administration: namely, shifting federal functions to
local governmental control.

In short, Self-Governance works, because it places management responsibility in
the hands of those who care most about seeing Indian programs succeed: Indian
Tribes and their members.

Need for Title IV Amendments

As important and successful as the Self-Governance initiative has been for my
Tribe and so many others, it is not perfect. Shortly after Title IV was enacted in
1994, the DOI began a rulemaking process to develop and promulgate regulations.
The process was a failure in many ways. Ultimately, five years after the rulemaking
process began, DOI published regulations that, from the Tribal perspective, failed
to fully implement Congress’s intent when Title IV was enacted. Instead of moving
the initiative forward, it moved backwards.

Tribal leaders began discussions about how the statute could be amended. At the
same time, Congress in 2000 enacted Title V of the ISDEAA which created a perma-
nent Self-Governance program within HHS, and which directly addressed many of
the issues that proved to be problematic during the Title IV rulemaking process.
But many of the improvements and Tribal authority reflected in Title V remain ab-
sent from Title IV. Consequently, many Self-Governance Tribes are forced to operate
%IIlger two separate sets of administrative requirements, one for IHS and one for

Tribal leaders decided that Title IV needed to be amended to incorporate many
of Title V’s provisions. It has long been a top legislative priority of Tribal leaders
to amend Title IV. In the last ten years, I have testified several times before this
Committee in support of predecessor bills to S. 919.2 Some members of Congress
may be tired of hearing from me on this issue, but our persistence speaks to the
importance Tribal leadership has placed on amending Title IV with respect to em-
powering Tribal governance to manage limited federal resources to benefit Tribal
citizens.

S. 919 reflects over ten years of discussions, drafting, negotiation, and redrafting.
Particularly in the past two years, Tribal representatives, along with agency and
Congressional staff, have worked hard to come up with a bill that everyone can sup-
port. The time has come to pass this legislation, which would significantly advance
Congress’s policy of promoting Tribal Self-Governance for American Indian and
Alaska Native Tribal governments.

Overview of S. 919

The proposed bill will bring Title IV into line with Title V, creating administrative
efficiencies for Tribes while also importing the beneficial provisions of Title V cur-
rently missing in the older Self-Governance statute. Let me quickly summarize a
few of the key provisions in S. 919. To address problems in the DOI’s implementa-
tion of the Tribal Self-Governance program, S. 919 would, among other things:

e conform Title IV to Title V in order to create consistency and administrative
efficiencies for Tribes now operating under two compacting regimes;

e establish a clear “final offer” process and timelines for situations when DOI and
the Tribe are unable to agree on particular terms of a compact or funding agree-
ment, or when DOI delays approval unreasonably;

e clarify and limit the reasons for which the agency may decline to enter a pro-
posed agreement;

e protect Tribes from DOI attempts to impose unauthorized terms in compacts or
funding agreements;

e provide a clear avenue of appeal and burden of proof for Tribes to challenge ad-
verse agency decisions;

e clarify Tribal and federal oversight roles in construction to ensure fiscal pru-
dence and public safety;

e leave unchanged the discretionary authority to compact non-BIA programs
within DOI; and

2E.g., SCIA Hearing on H.R. 4347, Department of the Interior Tribal Self-Governance Act of
2010 (Nov. 18, 2010); SCIA Oversight Hearing on the Success and Shortfall of Self-Governance
under the Indian Self-Determination and Education Assistance Act after Twenty Years (May 13,
2008).
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e make important amendments to Title I, the self-determination contracting law,
such as clarifying reporting requirements, rules of interpretation, and applica-
bility of certain Title I provisions to Title IV agreements.

There is ample precedent for most of S. 919 in Title V, which has worked very
well in the context of health care services and served as the model for this legisla-
tion. Tribes have already conceded on very significant key issues-for example, re-
moving provisions on mandatory compacting of non-BIA programs. The fundamental
principles guiding S. 919 are all sound, as proven by the success of Title V over the
last decade.

Conclusion

The Title IV amendments embodied in S. 919 significantly advance the U.S. policy
of Tribal Self-Governance. These amendments would cost nothing; indeed, they
would promote the efficient use of federal funds and improve services to Tribal com-
munities across the nation. The legislation enjoys broad support among Tribes and
their friends in Congress and Interior. S. 919 is the product of almost 14 years of
experience, discussion, and compromise. Now is the time for this Committee, and
Congress as a whole, to push the bill forward so we can build on the impressive
success of the past and further Tribal Self-Governance, in partnership with the
United States, to improve the lives of our Tribal citizens.

Thank you for this opportunity to share our views on this important legislative
initiative for our Tribe and Indian Country.

The CHAIRWOMAN. Thank you, and thanks again for traveling all
this way. Now we will hear from Chairman Trahan. Thank you for
being here.

STATEMENT OF HON. RONALD TRAHAN, CHAIRMAN,
CONFEDERATED SALISH AND KOOTENAI TRIBES

Mr. TRAHAN. Thank you. I will read my statement out here, so
it is my testimony, so bear with me if you would, please.

Good afternoon, Chairwoman Cantwell, Senator Tester and Com-
mittee members. My name is Ron Trahan. I am serving as the
newly elected Tribal Chairman of the Salish and Kootenai Tribes
of Montana.

I also want to thank you personally, Chairwoman Cantwell, for
the time that you spent with us on the Flathead Indian Reserva-
tion back in September, when you were visiting with Senator Test-
er.
I will keep my remarks brief, since you have my written testi-
mony.

The Confederated Salish and Kootenai Tribes support S. 919, as
well as the proposed changes to the bill under Committee consider-
ation. As discussed in my written testimony, my tribe has a long
history with self-governance contracting. Our late chairman, Ricky
Pablo, was a tireless advocate for the adoption of self-governance
laws. It does my heart good to report our tribes have thrived under
the laws we helped enact.

Ricky and former Chairman of the Committee, Senator Inouye,
were great partners. We owe a great debt of gratitude to them and
also former Vice Chair McCain and the many other tribal and Con-
gressional leaders who turned self-governance into reality. Due in
part to our extensive contracting activities and in part to our com-
mercial activities by tribes, our tribe is the largest employer in
northwest Montana and one of the largest in western Montana.
The Confederated Salish and Kootenai government alone has over
1,000 full-time employees. Currently the tribal government annu-
ally administers approximately $25 million in self-governance
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funds, $150 million in contracts and grants and $45 million in trib-
al revenue.

A repot funded by the State of Montana several years ago
showed that the Confederated Salish and Kootenai Tribes contrib-
uted $317 million to the Montana economy annually. Thanks in
part to self-governance policies, we are a key player in building our
reservation’s and regional economies.

As with our prior testimony on this legislation in past Con-
gresses, I would like to update you on our self-governance efforts
at the National Bison Range and Complex. I refer to the complex
not just the National Bison Range, because the complex includes
not only the bison range but two additional wild refuges that are
located on tribally owned land, which is the Ninepipe and Pablo
National Refuge.

As you may know, we have been working for almost 20 years to
secure a stable funding agreement with the U.S. Fish and Wildlife
Service for the programs at the Bison Range complex. In 2008, our
tribe signed an agreement with the service that allowed them to
have a meaningful role in the operations of the bison range. That
signing ceremony at the Interior Department was attended by Sen-
ator Baucus, Senator Tester and Secretary Kempthorne, among
others.

Over the next two years, that parties were very satisfied with the
partnership. The agreement was challenged in Federal court by a
group who opposed the tribal presence at the Bison range. The
court rescinded the agreement on procedural grounds under the
National Environmental Policy Act. We have been trying ever since
to deal with the technicalities and return to the Bison Range. My
written testimony gives a more detailed overview of the most re-
cent history.

The Fish and Wildlife Service is currently working on an envi-
ronmental assessment of our new draft agreement. Yesterday we
met and discussed our efforts with Dan Ashe, the Director of Fish
and Wildlife Service. He assured me that the service wants to re-
turn to the productive partnership they had with us at the Bison
Range and Complex. The partnership success we had with the
Bison Rang is one reason why groups like the National Wildlife
Federation supports the tribe’s return under a new self-governance
agreement.

While we are frustrated by the amount of time it is taking for
us to return to the bison range, it is our hope that the partnership
we have built with the services at both field and policy maker lev-
els will continue, and that this will happen sooner rather than
later. We have exercised great patience over the last 20 years, but
it simply should not take this long.

Our bison range partnership will once again benefit the Service,
the tribes and the communities, making the self-governance agree-
ment in everyone’s best interest. We appreciate the support that
this Committee and others in Congress have shown for our efforts.

In concluding my remarks, the tribes support S. 919. Thank you
again for the opportunity to share my thoughts with you. I also ex-
tend a personal invitation to the Chairwoman, Vice Chairman and
all members of this Committee to visit the beautiful Flathead In-
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dian Reservation so we can share with you more of what we do and
who we are.

At this time I would, along with my staff, happily try to answer
any questions that you have. And again, thank you.

[The prepared statement of Mr. Trahan follows:]

PREPARED STATEMENT OF HON. RONALD TRAHAN, CHAIRMAN,CONFEDERATED SALISH
AND KOOTENAI TRIBES

Greetings Chairwoman Cantwell, Vice-Chairman Barrasso, Senator Tester and
Committee members. My name is Ron Trahan and I serve as the Chairman of the
Confederated Salish and Kootenai Tribes (“CSKT” or “Tribes”).

On behalf of the Confederated Salish and Kootenai Tribes, I thank you for the
opportunity to provide our views on S. 919, including proposed revisions to the bill
that are under Committee consideration. CSKT supports the legislation.

This legislation, which would amend the Tribal Self-Governance Act’s Interior De-
partment provisions, found in Title IV of the Indian Self-Determination and Edu-
cation Assistance Act (ISDEAA), has a long history. Ten years ago, in 2004, one of
my predecessors, Chairman D. Fred Matt, testified before this Committee on an ear-
lier version of S. 919 (S.1715). Seven years ago, in 2007, another of my predecessors,
James Steele, Jr., also testified here on draft legislation to amend the Tribal Self-
Governance Act.

The success and resilience of the Tribal Self-Governance Act, and Self-Governance
tribes, is unquestioned. The record of success built by Self-Governance tribes is a
testament to the foresight and wisdom of tribal and congressional leaders. The late
CSKT Chairman Michael (“Mickey”) T. Pablo, had fiercely fought for enactment of
Tribal Self-Governance legislation and policies. As we have stated before, the record
built by CSKT, and Indian country, in administering federal programs would make
Mickey proud. Mickey was instrumental in CSKT becoming one of the first ten
tribes in the country to participate in the Tribal Self-Governance Demonstration
Project in the late 1980’s, and he was a key player in the subsequent permanent
establishment of Tribal Self-Governance as federal policy.

I would also like to acknowledge the essential contributions of this Committee,
and its leadership under former Co-Chairmen Daniel K. Inouye and John McCain,
in establishing Tribal Self-Governance as permanent federal policy. The manner in
which Congress worked with tribal leaders to develop, test, and then permanently
enact the Tribal Self-Governance paradigm is an outstanding model for how policy
should be formulated.

CSKT has long asserted that ISDEAA and its 1994 amendments, known as the
Tribal Self-Governance Act (Title IV of ISDEAA), have been two of the most impor-
tant and successful pieces of federal Indian legislation in history. They are a logical
progression from the Indian Reorganization Act of 1934, which first set the stage
under federal law for tribal governments to once again determine our own affairs,
protect our own communities, and provide for our own people in concert with our
respective cultures and traditions—something we have done since time immemorial.
Fully implementing Tribal Self-Governance is a pivotal step in realizing the federal
policy of Indian Self-Determination that was ushered in almost forty years ago.

CSKT’s Self-Governance Background

General Background

CSKT has been one of the most active of the many Self-Governance tribes and,
as mentioned above, is one of the original ten Self-Governance tribes. We have
found the system of Self-Governance contracting, through compacts and annual
funding agreements (AFA’s), to be highly effective in: (1) increasing the efficiency
and integrity of federal services to tribes and tribal members; (2) increasing tribal
autonomy and self-sufficiency; (3) strengthening the government-to-government rela-
tionship between the United States and tribal governments; and (4) developing our
Tribal economy. All of these are among the principal objectives identified by Con-
gress in its policy rationale for ISDEAA:

[TThe United States is committed to supporting and assisting Indian tribes in
the development of strong and stable tribal governments, capable of admin-

istering quality programs and developing the economies of their respective com-
munities.

25 U.S.C. §450a(b)
As Congress later stated in enacting the Tribal Self-Governance Act of 1994:
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The Tribal right of self-government flows from the inherent sovereignty of In-
dian tribes and nations[. . . .] It is the policy of the Tribal Self-Governance Act
to permanently establish and implement self-governance . . . [tlo permit each
Tribe to choose the extent of its participation in self-governance.

25 C.F.R. §1000.4(a)(1), (bX(2)

Currently, the CSKT Tribal government annually administers approximately: $25
million in Self-Governance funds; $150 million in contracts and grants; and $44 mil-
lion in Tribal revenue. Our government alone has 1,000 full-time employees. We are
the largest employer on the Flathead Reservation, the largest employer in north-
western Montana, and we contribute over $30 million in payroll and over $50 mil-
lion in purchasing to the local economy. A report funded by the State of Montana
several years ago showed that CSKT contributed $317 million to the Montana econ-
omy annually.! It is important to remember, however, that the Indian unemploy-
ment rate on our Reservation is still much higher than that of the general area pop-
ulation. This is an indicator that we have a long way to go in building our Tribal
and Reservation economies. To this end, the Tribal Self-Governance Act remains a
vital tool for us.

The following is a list of just several examples of CSKT’s successes in admin-
istering programs through ISDEAA and Self-Governance:

e In 1986, we signed a contract to take over control and management of the elec-
trical utility on our reservation, then known as the Electrical Division of the
Flathead Indian Irrigation Project. We renamed it Mission Valley Power (MVP).
This utility serves every home and business on the reservation, Indians and
non-Indians alike. It also provides power to the National Bison Range. It is con-
sidered one of the best-run utilities in the state of Montana. Since the Tribes
took over, MVP has replaced and updated much of the utility’s infrastructure
yet managed to retain some of the lowest rates in the region. MVP has been
638-contracted and has not been included in subsequent Self-Governance agree-
ments due to the prohibition found in 25 U.S.C. § 458cc(b)(4)(C). CSKT supports
S. 919’s deletion of this prohibition.

e Since 1996, CSKT has contracted the operation of the Bureau of Indian Affairs’
(BIA) Land Title Recording Office (LTRO) for the Flathead Indian Reservation.
We are aware of only a few other tribes that contract or compact the LTRO pro-
gram in its entirety. Through Tribal control, we have: greatly decreased waiting
time for requested documents; more nimbly adjusted priorities to respond to dif-
ferent needs regarding appraisals, mortgages, leases, etc.; and increased budget
efficiencies for a program that is severely underfunded by the federal govern-
ment. Tribal operation of LTRO functions has also been a key factor in CSKT’s
record of proactive land acquisitions and reduction of land fractionation through
Tribal acquisition of fractionated interests.

e In 1989, CSKT contracted the BIA’s Safety of Dams (SOD) program. One of the
main objectives of this program is to eliminate or remediate structural and/or
safety concerns at 17 locations on the Flathead Indian Reservation as identified
by the Department of Interior National Dams—Technical Priority Rating list-
ing. CSKT’s SOD Program provides investigations, designs and SOD modifica-
tions to resolve the concerns of the dams on the list. The Tribes’ SOD Program
has been extremely successful and, under our administration, Reservation dams
have been modified at a cost significantly lower than originally estimated by the
Bureau of Reclamation. Past examples include completion of Black Lake Dam
in November 1992 at a savings of approximately $1.3 million below Bureau of
Reclamation estimates. The Pablo Dam Modification Project was completed in
February 1994 at a savings of nearly $140,000.

o In fiscal years 1997 and 1998 respectively, CSKT began compacting for adminis-
tration of the Individual Indian Monies (IIM) program for the Flathead Reserva-
tion. As of the January 23, 2013 Federal Register listing of Tribal Self-Govern-
ance agreements with non-BIA agencies, CSKT is the only tribe that currently
has such an agreement with the Office of Special Trustee (OST) for these func-
tions.

1“Monetary Contributions of Reservations to the State of Montana”, prepared by Eleanor
YellowRobe, Bureau of Business and Economic Research, University of Montana (submitted to
State Tribal Economic Development Commission, Montana Department of Commerce—Novem-
ber 2007) pp. 1, 9-10.
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National Bison Range Complex

With respect to non-BIA programs, the Interior Department has not established
a very encouraging record regarding Tribal Self-Governance agreements. As this
Committee is well aware, for almost twenty years CSKT has been working to secure
a stable funding agreement with the U.S. Fish & Wildlife Service (FWS) for pro-
grams at the National Bison Range Complex (NBRC), which is almost entirely lo-
cated within the Flathead Indian Reservation. The NBRC includes two ancillary Na-
tional Wildlife Refuges that are located on Tribally-owned land in the center of the
Reservation (the Ninepipe and Pablo Refuges).

While the effort has been unnecessarily expensive, frustrating and resource-inten-
sive, it is worth the fight. In addition to the National Bison Range’s physical loca-
tion in the center of our Reservation, the NBRC’s bison herd has its origins with
the bison herd started and grown by Tribal members in the late 1800’s and early
1900’s, when bison were threatened with extinction. The NBRC’s Ninepipe and
Pablo Refuges are the result of Tribal requests in the 1910’s and 1920’s for the fed-
eral government to put the areas around two irrigation reservoirs into protected sta-
tus for bird conservation. After several years, the United States responded by
issuing two Executive Orders designating the areas as Refuges. In 1948, Congress
acquired a perpetual easement from CSKT for such Refuge uses at Ninepipe and
Pablo, while also recognizing the Tribes’ reserved rights on the properties.2 Collec-
tively, the National Bison Range and the Ninepipe and Pablo Refuges occupy a
unique place within our Reservation, our history, our culture, and our hearts.

As this Committee is aware, the CSKT has executed two multi-year AFA’s with
FWS for programs at the NBRC. The first AFA was signed in 2004, and the second
was signed in 2008 at a Washington, D.C. ceremony attended by Interior Secretary
Dirk Kempthorne and Montana Senators Jon Tester and Max Baucus. Unfortu-
nately, both of these agreements came to premature ends.

With the negotiation and implementation of the 2008 AFA for NBRC programs,
which covered fiscal years 2009-2011, CSKT and FWS built a highly constructive
relationship both on the ground and at the policy-maker level. That relationship was
reflected in many ways, including: positive status reports; successful annual bison
round-ups; positive visitor feedback; and increased general communication and co-
ordination between federal and tribal staffs.

Unfortunately, two non-governmental organizations3 who have consistently op-
posed the federal-tribal partnership, challenged the agreement in a federal court ac-
tion, stating that it violated a number of federal statutes such as the Tribal Self-
Governance Act and the National Wildlife Refuge System Administration Act. The
court did not rule on any of those substantive claims, but it did find that FWS failed
to properly explain its invocation of a categorical exclusion under the National Envi-
ronmental Policy Act when it approved the AFA, so the court rescinded the agree-
ment on the basis of that procedural violation. The court decision was handed down
in September 2010. In the three and a half years since that decision, CSKT has ne-
gotiated a new draft agreement with FWS and the agency then began preparing an
Environmental Assessment for the draft agreement. It is still in the process of pre-
paring that Assessment.

CSKT is pleased to have a wide pool of support for an NBRC Self-Governance
agreement, including from conservation groups such as the National Wildlife Fed-
eration (see attached letter from NWF submitted in response to FWS’ 2012 request
for scoping comments regarding the Environmental Assessment). As stated by then-
Chairman and Ranking Member of the House Natural Resources Committee, Con-
gressmen Nick Rahall and Don Young:

Working with Tribal governments . . . under the authorization of the Tribal
Self-Governance Act should not be viewed any differently than partnering with
State governments especially in this instance where the tribe owns the land on
whi(lzh thedailcillary facilities of the NBRC National Bison Range Complex [sic]
are located.

While we have been very frustrated with the length of time that this process is
taking, we are hopeful that the improved relationship between CSKT and FWS will
result in a satisfactory agreement that will return CSKT staff to the National Bison
Range soon so we can continue what was widely-acknowledged to be an effective
partnership. As the New York Times said in a September 3, 2003 editorial address-

2 Act of May 25, 1948, 62 Stat. 269, at Section 5(b).

3 Public Employees for Environmental Responsibility (PEER) and the Blue Goose Alliance.

4May 15, 2007 letter to Interior Secretary Dirk Kempthorne from House Natural Resources
Committee Chairman Nick Rahall and Ranking Minority Member Don Young, p. 2 (copy at-
tached to this testimony).
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ing the Bison Range partnering efforts, “if the Salish and Kootenai can reach an
agreement with the Fish and Wildlife Service, something will not have been taken
from the public. Something will have been added to it.” (see copy of editorial below).

The National Bison Range

ater this week Native Americans represeming the Sallsh and Kootenai ribes wiil
mest in Denver with olficials of the Interior Departnent and the federl Fish and
Wildlife Service. They will be mying to negotiats an apresment to ke over
management of the Mational Bison Range, an [3,500-atme priris nstrve in
northwstemn Moolana I negotialions end suoccesstully, this would be the frst fime a
tribe has taken over the B afsuch a propertysinee 1994, when the Tribal
1 SelEGovermance Act anthorized such an

1One purpese of the Trital SclEGovemnanes Act was 10 Jiminish the role of Radem]
parerngtiste — alien Inefficient and sometimes carrupt — in the [ives of Mative
Americans, The Confederated Salish end Kootenai Trites have been among the fistto
seize the opparmunity 1o rm progreems that were formerdy administersd by the
government, and run tiern well But the thoughr afMarive Ameticans' manaping the
Mational Bisen Pange has some envitonmental groups and loeal residents worried
Even the Fish and Wildlife Service kas seamed reluctarr, if only becavss it has = high
regand [or s owi management tradition. Yer victually 2o one disputes the excellent
|management and conssrvalion wmoord of the Satish and Kootenal.

“With one strong condition. we think this plan makes 3 lot af sense. The Salisk and Kootenal have a desp historical
connectlon with the particular bison herd on this mfilge— guit: apart fom the cenventional ossecintions of Indians
and baffalp —- and o strong eultural o blstorical link is ane af the tegal condition= for enacting an agresment of this
Kind, which wouid basically employ the trikes 10 manage the fdeml propram. The Notfonal Bison Range s wholly
enclosed by the reservation the Salish and Kootena? live on, 2nd the tribes wanld be obliyed to menege the mfigs
acoording lo plans established by the: Fish and Wildlife Sarvice.

B such an agyesment, erected on the basis of unique historical and gecgrephical circurmstancas, must not became the
basis fior the: wholesale privatizetion of fedem! parks, moouments or reserves, The Mational Bison Range iz an unusyat
case, [t offers a mre converrenes of public and trital interesis. IFthe Salish and Koarenat can reach an agreement wilhl
the Fish and Wildlif: Service, thing will not have besz taken from the public. Something will have been added 1o
it

To this end, I would like to extend the CSKT Tribal Council’s sincere appreciation
for our friends in Congress who have long supported a Self-Governance partnership
at the NBRC.

Provisions of S. 919

As mentioned at the outset of this testimony, CSKT supports S. 919, including
the proposed revision currently under the Committee’s consideration. Making Titles
IV and V of ISDEAA (Interior Self-Governance and Indian Health Service Self-Gov-
ernance, respectively) more consistent has long been a goal for Self-Governance
tribes. CSKT agrees with S. 919’s approach of leaving intact much of the existing
statute, while amending some of the current provisions and adding new ones.

CSKT greatly appreciates the inclusion in S. 919 of specific recognition that 50
percent of costs incurred by a tribe’s governing body are reasonable and allowable
for purposes of contract support cost determinations. Including this provision in the
statute would bring an end to past uncertainties as to whether the federal govern-
ment would continue this past practice. This has a significant impact on the budget
of CSKT and many other tribes. [§ 104 of S. 919, as introduced]

CSKT particularly supports S. 919’s definition for the term “inherent Federal
function”. While the term is already so defined in Title V, having the definition spe-
cifically included for Interior programs is a positive step towards eliminating the
confusion over this term during field-level negotiations. [§ 201(a)(“401(6)”) of S. 919,
as introduced]

As the only tribe currently with a Self-Governance agreement with the OST, we
also support S. 919’s explicit incorporation of the OST with respect to mandatory
Self-Governance agreements. [§ 201(c)(1)(“(a)(2)”]

CSKT appreciates S. 919’s inclusion of specific authority for multi-year funding
agreements, as this is an issue for which we have encountered some resistance from
federal agencies in the past. We have been able to resolve the disagreements suc-
cessfully, but statutory clarification will prevent needless disagreements on the
issue in the future. [§ 201(c)(1)(“(p)(4)”]

CSKT strongly supports the statutory clarification of tribal ability to carry-over
funding. This is also an area in which we have had disagreements with federal
agencies and we welcome the clarification. [§ 201(d)(“408(k)”]
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With respect to contract support funding, it is important that S. 919 retains the
existing statutory language mandating funding for contract support costs (25 U.S.C.
§458cc(g)(3)). Payment of contract support costs is a prerequisite for realizing the
full potential of Tribal Self-Governance objectives. Stronger efforts to secure ade-
quate appropriations for this area are badly needed. In our testimony on prior
versions of this legislation, CSKT has repeatedly raised this issue. We have consist-
ently maintained that Congress did not intend for Self-Determination or Self-Gov-
ernance contracting to be money-losing propositions, yet that is what they have be-
come as long as the federal government refuses to pay tribes what they are due
under the law for administration of the programs. Since our last testimony regard-
ing this legislation, the Supreme Court has confirmed, in its Salazar v. Ramah Nav-
ajo Chapter opinion,> that the Federal Government is legally obligated to fully pay
these costs. We were very disappointed in the Obama Administration’s effort to cap
contract support cost payments for fiscal year 2014, thereby preventing tribes from
pursuing legal claims for full payment. CSKT very much appreciates Congress’ re-
jection of that approach in the FY14 budget, and we appreciate the leadership of
a number of Senators on this Committee in advocating for tribes on this issue.

CSKT supports S. 919’s approach of maintaining the existing statutory authority
for contracting Interior programs, outside of the BIA, that are of geographic, histor-
ical or cultural significance to tribes. It is through the lens of our experiences involv-
ing the NBRC that we evaluate the non-BIA provisions of S. 919. The legislation
would leave untouched the statutory authority for NBRC contracting, found at 25
U.S.C. §458cc(c). CSKT supports this since we have negotiated multiple agreements
under this authority and do not want to see it diminished or impaired in any way.
Section 202 of S. 919, both as introduced and in the Committee’s proposed amended
version, further clarifies that nothing in this legislation would modify this aspect
of non-BIA contracting authority. CSKT would strongly oppose any changes or
amendments to non-BIA contracting authority that could be used by opponents of
tribal contracting to further hamper or prevent Self-Governance partnerships such
as those we have built at the NBRC.

CSKT believes more should be done to encourage, rather than discourage, these
partnerships. The United States is rapidly falling far behind countries such as Can-
ada and Australia when it comes to federal-tribal partnerships in the management
of protected areas such as refuges and parks. CSKT believes that Tribal Self-Gov-
ernance policies and agreements have been, and can be, strong vehicles for construc-
tive collaboration between the United States and Indian tribes.

Two areas of continuing concern for CSKT which S. 919 does not currently ad-
dress include the following:

Federal Tort Claims Act (FTCA) coverage. Presently, liability coverage for tribal
contractors, including FTCA coverage, is addressed in Title I of ISDEAA at 25
U.S.C. §450f(c). In past AFA negotiations, CSKT has expended a dispropor-
tionate amount of time and energy over the issue of whether FTCA coverage
existed for tribal volunteers who perform work for a contracted federal program.
CSKT has long maintained that tribal volunteers performing federal program
work should enjoy the same FTCA coverage as federal volunteers performing
such work. Unfortunately, we have not resolved this issue and, as a result, the
BIA has agreed to purchase liability insurance to cover Tribal volunteers under
our last two NBRC AFA’s. While we have found agreement with our position
from Interior solicitor offices, we understand that opposition emanates from the
U.S. Department of Justice (DOJ). We are generally concerned with what seems
to be an increasing practice by the DOJ to narrowly interpret FTCA coverage
in circumstances involving tribal contractors, as well as in other situations. This
unfortunately has had negative impacts on CSKT’s ability to recruit volunteers
for contracted programs and/or explain to existing or prospective volunteers the
scope of their liability coverage. In plain terms, we believe we have lost poten-
tial, and past, volunteers at the NBRC due to this issue. We encourage Com-
mittee attention to this ongoing problem.

Full funding of programs. CSKT has been on record with equating the issue of
full program funding to effective implementation of ISDEAA and Tribal Self-
Governance objectives. Without Congressional commitment to fully funding the
federal programs being contracted by Self-Governance tribes, we cannot over-
come the resource limitations to making the programs as successful as they
need to be. Dwindling, or stagnant, federal funding results in tribes having to
supplement federal programs with tribal dollars. This serves as a disincentive

5132 S.Ct. 2181 (2012).
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to contract under ISDEAA and Tribal Self-Governance. Just a couple of the
many examples relevant to Title IV contracts include:

e The recently completed third independent assessment and report on the
status of Indian forests and forestry finds that BIA funding for Indian trust
forest management is $2.82 per acre—an amount which is only one-third of
the funding level for the U.S. Forest Service, which is $8.57 per acre.

e Per capita spending on law enforcement in Native American communities
is roughly 60 percent of the national average.

Similar disparities exist for almost all Indian programs contracted under Title IV.
While this is an appropriations issue and somewhat of a separate issue from the
Self-Governance provisions of S. 919, it is materially related to achieving the goals
of the Act and is thus a proper subject for this Committee’s attention. Congressional
rectification of this issue would be a solid investment into more effective program
delivery and better administration of the federal trust responsibility.

Conclusion

The Confederated Salish and Kootenai Tribes are one of many tribes that success-
fully partner with the federal government under the Tribal Self-Governance rubric.
Work remains to be done towards: (1) eliminating disincentives and removing bar-
riers to Self-Governance participation; and (2) encouraging non-BIA Self-Governance
activity. The proposed legislation is a good start towards accomplishing those ends.

On behalf of CSKT, thank you for the opportunity to provide testimony and I
would like to thank this Committee, its Members, and staff, for your support of Self-
Governance. I would be happy to answer any questions.

Attachments

Jeff King,

Refuge Manager,
National Bison Range,
Moiese, MT 59824

RE: SCOPING COMMENTS—NOTICE OF INTENT TO PREPARE AN ENVIRONMENTAL
ASSESSMENT REGARDING THE INTEREST OF THE CONFEDERATED SALISH AND
KOOTENAI TRIBES TO ENTER INTO AN ANNUAL FUNDING AGREEMENT WITH THE
U. S. FisH AND WILDLIFE SERVICE (“THE SERVICE”), FOR THE OPERATION AND
MANAGEMENT OF PROGRAMS AT THE NATIONAL BISON RANGE COMPLEX

Dear Mr. King,

Thank you for the opportunity to provide comments concerning your notice of in-
tent to prepare an Environmental Assessment regarding the Annual Funding Agree-
ment (AFA) with Confederated Salish and Kootenai Tribes (CSKT) and the National
Bison Range (NBR). The National Wildlife Federation (NWF) is America’s largest
conservation organization and has over 4 million supporters and 47 state affiliates.
NWF has a long history of partnering with Native American Tribes to conserve and
protect wildlife for our children’s future and currently partners with the CSKT on
numerous wildlife, habitat and environmental issues.

NWF strongly believes that a partnership between the Service and the CSKT
should be formalized through a new self-governance AFA that would contract with
the CSKT to operate eligible refuge programs and perform specific day-to-day activi-
ties of the NBR consistent with the National Wildlife Refuge System Administration
Act (NWRSAA). NWF has supported this partnership since it was originally pro-
posed in 2004.

On May 17, 2012, the CSKT’s received NWF’s National Government Conservation
Achievement Awards for their outstanding commitment to preserving, protecting
and restoring wildlife and habitat for future generations.! The CSKT is unparal-
leled in their methods, efforts, conservation ethic and follow through to achieve sus-
tainable conservation outcomes. Known throughout the country for their scientific
and cultural knowledge, their partnerships with other governments and long history
of conserving, managing and restoring wildlife habitat, the CSKT Division of Fish,
Wildlife, Conservation and Recreation are more than qualified to partner with the
Service to manage NBR’s resources.

As you know, the CSKT’s have a long history of managing wildlife and wild lands
in partnership with local, state and Federal governments. For example, they have,

1Missoulian,  hitp:/ /missoulian.com [ news |/ state-and-regional / salish-kootenai-tribes-win-na-
tional-conservation-award /article 0e02a208-9fc2-11e1-9d9d-0019bb2963f4.html.
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e Signed a historic landmark agreement in 1990 between the Tribes and the state
of Montana governing bird hunting and fishing on the Flathead Indian Reserva-
tion.

e Successfully managed 97,000 acres of primitive areas.

e Acquired and managed over 11,000 acres of fish and wildlife habitat through
the Tribal Wildlife Management Program.

e Acquired over 4,600 acres of land, including 27 miles of streams and lake habi-
tat to offset impacts to fisheries.

The National Bison Range is an outstanding and important resource for all Amer-
icans and the CSKT are outstanding land and wildlife managers that preserve and
protect wildlife in one of the most important ecosystems in North America. The
Tribes helped save the bison in the 19th and early 20th centuries and will continue
to protect the bison and other wildlife species and natural resources on the NBR
for future generations.

We believe that this partnership will produce numerous long-term benefits to the
Tribes, the Service and all Americans. The agreement will utilize the best abilities
and resources of the Tribes and the Federal Government to manage NBR’s resources
and better serve the people that utilize the land. This partnership will also facilitate
the achievement of Departmental and Congressional objectives for both its NWRS
and Tribal Self-Governance programs. The Tribe is in a strong legal position to par-
ticipate in the AFA. The Tribal Self-Governance Act of 1994 gives qualified Indian
tribes the right to request funding agreements to perform activities administered by
the Department of Interior that are of special geographic, historic or cultural signifi-
cance to the requesting tribe. It is well known that the NBR has a very high level
of cultural, historic and geographic significance to the CSKT and all units of the
NBR under consideration for an AFA are located within the Flathead Reservation.
Many of the bison that reside on the NBR are descendants from a herd originally
saved by Tribal members in the late 19th century, and which originated on the res-
ervation.

We look forward to working with the Service and CSKT on the Environmental As-
sessment for the AFA.

Sincerely,
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LARRY SCHWEIGER, PRESIDENT AND CEO,
National Wildlife Federation.

Honorshls Dirk Kempthorne
Seurzlary

Deparenent of the Interiar
1849 C Streat, NW
Washingten, DC 20240

Tcar Mr. Scoretary,

A Chairman and Renking Member of the Commiltes with judsdietion over Indian legisltion
and the National Wildlife Refupe Sysien, we wish o convey our support for the propasal by the
Confedaralod Salish mid Kootenal Tribus (CFKT) af the Flathead Rescrvation to manage and aparaie
the Mationa] Bison Range Complex (NBRG) via an Anmust Funding Agreemenl (AFA) withthe W13,
Fisl & Wildlife Service (FWS) undor the Triba| Self-Gavenance Act. We2lzo are cancemed that the
lack afsipport of this agrecmert by some Individusts within the FWS may have resuiled in s distorted
record conceming WBR notivitics wnder the AFA,

The Indian SelfDetermination Aot and the Tribal Sal EGavernancos At allaw quaflfiesd oibes to contract
to perform the activities of the Federul govemment for loeu] progrom maonagement. As part of the
Tribs] Self- Governznes Ao (Act), Congress specitically authovizod by o manaks cermin bypss of
non-Borcan of Indisn Affuim progmms within the Depariment of the Inteiar {Department). The
Committee Report acearnpanying 1he Al (H. Rpn 103-033) wukes it cloar that the Acl=pplic to FWE
pmpmms and, in particalar, to creumatanees such as those feund at the NBRC, Wa specfeatly stated
in the Conninee Repart The Commlige uands s provision in confuaction wirh the reat of the Acl,
o wasire that any federal acrivity carriod oul By the Seerafarp within the exterior bonndaries of the
raservarion sfiall be presumpiively eligible for inclusion in the Sel-Governance finding agresment,
Az you knaw, {he entite Naiional Bison Raope, along with its ancillary Minepdpe 2nd Pablo Refuges, are
locatsd within the exterior Boundancs of the Fisthcad Indian Reservation.

CSKT's commeetions to the NBREC, and ita biaan, make for onique clircumstansst.  Also In thiy
instance, CSKT awns tha land on which twa afthe MBRC"s anclllary refages e located, In f2el, the
Mineipe and Pable Mational Wildlife Refiuges are oporated by FWS pursuant to easements obtaintd
frem CSKT. Another compolling fact is that the bisen 4t the NRBC censlst of escendants of » bisan
Terd that was ovwied by CSILT Tribal memberawver a centary ags, That herd was staried end managsd
Iy Tribel members at a ime when the bison werean the verge ofextinciion duc to non-Inclisn aotivities.
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Under the Acl, W Depadment Is required to publish anoually & st of nor-BiA Interior
progmung that are cieitds S colmpecling v SeiftGovamance. Cronily, oF the 546 mefuzes thnt
cxist in this comtry, e FWES Sist identifies ooy TR in the lower 48 statze and 34 in Alatkta as Gliginle,
Thres of the 15 are wholly lecated withie the Flathead Indion Resevvation and avc part of the NRSC.
Since cnactment of the Act, 13 yeara age, there have boen only twa AFAS with the FW3: the first
fovoiuing the Counell of Athabascan Tribal Jovorumzals exclusively for roject work st the Yolon
Fiata Matiozal Wildifo Rofixe in Alaska; and the tecond beingthe DSKT-PWSE APA forthe NBRO. In
gheat, pvesy smal percont of the Refaogs System i listed e even balng clinihle for controcting, and of
those 34 refisges, onby two have Ifbal contrachs asseciated with Thein,

‘Tho Mational Wildlife Refugs Adntinbaretion Acréthe Administadan Acy does ok probibit the
delegstion of mmazcmmt activities to noa-fodersl entitien. Te tho contrary, the Admimiatretion St
walioy mnlttpla sofhrances fa warkmg with St:ﬁa gowarnments o fefige popame: mendates Sat fhe
Ymterior 3 ¥ CosuTs soonlination, iterastion, and cooperstion with adjacent landowners and Siate
fich und wildilfe ngencizd) reguines !112: intexior Socmwry 10 conpeiats snd volldberate with Foderal
apencics and Stale fish and wildiife spensics when mumgng refupes) ad spgc;t" exHy snthorizes FWE
& “oeter inw ccoperetve agreemants whh Stale A mnd wildiife sgencies R the mrappgermsnt off
Dromrams P {16 WEL § 468dd (bIA)Y (emphasis odilad),  Working with Tribal
Eovammedts in the same mam widey the mithorization, of the Tribal SclfGovernunce Act should nat
e vigwed sy difforently then parinering with Stote governments eupesially in this | whire the
triba :{\;ns'khc {and on which the ancillary faciities of the NRBC Nationa! Bison Renge Complex are
locat

Sumo orier of the AFA have sid thit lie principle of the 1976 amendments to the
Adrzinistration Act war that thers shenld nover be auy aterest fo sxindlish a second Nalfons! WAdlik
Rofuge System by delegating PWS sutharitios tn noo-fadars] entitics. We da not poliove sllawing
CIRT o hely mingage the NBRC is seamting u svoond refigo svetem, T the sontrory, we see it g2 2
lopteal partnerdhip under both the Admindstration Act and the Trilsd Set:Goremones Act, Altheuph
thz Refuge Sysiom's organic Act was significantly emended by ths 1997 National Wiidiife Refugo
Systant aprovemont Act, fidls 1aw Fid not probibiz Tribal SclfUovernanes agrecments.

This type ofpartaczsblp fs v encanmaged by Bxcoutive Orcder 12996, eniitled “Mapaprnent
and Jeneral Public Use of thae Matiomal Wildlife Kefopa Syatem,” Section 26} mys:

Portnerships. Aviarical sporismen ard womst wers the Jiret perinerr wha Insleied pn profociiag
vefuible wiatlfe hafsiat within weidiie mfl&gﬂ Conscrvation parteersiipy witk cther Fadaral

gonelas, Sile agenolos, Fribar, org funtsy, and the general public can make sigrifleamt
ceniribiutivas i the growth sad menagemost rg" the Rofuge System.”

A we trw both strong sopporten of the Reflise Speem, wo weuldd be saserrand ITthe WBRGC
AFA conld stiwe as s prectizsor to privasizaton of mefges. Yot wa ave convinet that this is not the
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cope. Agreements with ather povernments — bs they 3iots or Tribal — are pot carnparahla o
privatization schemes where for-profit enlitics rake over federal programa. A Tribal govcrnrient i not s
corporats ontity sey more: thon # federal, state or Jocal gaveraient is a corporate erily, Underthe AFA
und the Tribo) Scli-Govamence Ad, e NBRC remaing @ Bdoyelly-owncd Rofugs and sll poplissble
fedderal stutmtes and reguistions that spniy to fhe Refinge Syatem cominue to apply undes the AFA,
the absence of complianss with this roguitement, we wodd ot support the NBRO APA,

The QST have demoyslrated o high fevel of performence in eontrocting a wide varietyofpther
Tedoral progras, Tinder heir ARA, CSKT has stared repeaiedly Its commiument o aperate the NBRC
pursuenl te the lmws and ropuliations applicable b ell refoges, [n facl, the Act contuing wafeguards that
proteat agalnsl any jeapardy to nawnd reeowrces or other federn] pesety. We nndorstand ast CSKT isthe
first tribe 1o dosignate an official wildemcss: the Misgian Mountain Triba) Wildemess Area, Their
cfferty have led 1o that anen being one the few pleces in Montana where theve are gelezly beags, The
CSKT alan manoge o targe herd of Bighom shicep, and they worked with the FWS o reinlreduce the
Toemperer Swen 1 e Flafitad Valley. i shorl, OBK hay encellent eredentials o manage wikiiife
related progroms &1 the MBRC.

We also wnderstarud that, beyond the seope of work regquired of' i though the ARA the CSKT
Tes devencd extersive tiibal o the NBRC, Ai n thme wien the sverall Nujensd Wiidlife
Refuge System bwdge! hoe auffered, CSKT employess and vol 4 Herally worked Qiovspnds ol
houes et the NERC, I a new AFA, with broader tital management, might result in @ condinuation of
fiat dogree of ribal supplenentation o o federsl refuge, we would think the Departoend wauld do
cverything i its pawer te ake it heppen.

. Fanudily, we arc concormed to hear of the reoant development wheroln tho WS i propasing to
rdicnlly downsize the munber of walland bison a2 the NBRC, The praposed reducticn from 20 &l
Lmostaifdown 0 § unlfisno way forthe BWS o ireat the refizge it veventty referrod ta o5 the Rofuge
Svetem’s "Crown Jowe!" ner does frmake sense 1o ednes the nusther of hizan Som gvee 360 anfmala
down o [, Suzh s are not mezely the NBRG'S proportionsis Siae of agency wide reductions,
i, ey have eviTy apprursnee of belng propoosls intendsd 1o moke the OSKT disinterssted in
futuro management oF the NBRC. We hope you will immedintely neverse these proposed reduetions.

Wao ho{_:c you ngte that promoting a fair implementation of a Trital Self-Governance AFA at
the Natlons] Bison Renge finthers Important congressional and faderal ohjectives as igentified In bath
the Addminisiralion Aot and the Tribal Seli-Gavernancs Act,

P
Slnoorety, /f,
‘ W AGF £ e i
u-ﬁ’é 7
TCK 3. RAHALL, 1t ooNvowais - f
Chairmas Ranrking RMomber

The CHAIRWOMAN. Thank you, Mr. Trahan. Again, thanks for
that invitation. You do represent a beautiful part of our Country,
so you never know when some of us might show up.

We are going to wait on questions, we are going to go to Mr.
Isaac next, and when we have finished with him and Mr. Peercy,
then we will go to questions. Thank you for your testimony.

Mr. Isaac?

STATEMENT OF JERRY ISAAC, PRESIDENT, TANANA CHIEFS
CONFERENCE

Mr. Isaac. Thank you, Chairwoman Cantwell, Vice Chairman
Barrasso and the rest of the Committee, Senator Murkowski and
Senator Tester.

Thank you so much for holding today’s hearing on S. 919. I too
will read my testimony. As I noted in my written testimony, this
is likely my last opportunity to testify before Congress on behalf of
Tanana Chiefs Conference. So today is a very special day for me.
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Thank you to the Committee for inviting me. But more impor-
tantly, thank you for all that you have done to help Indian Country
and that you continue to do to help Indian Country.

I have witnessed incredible change in the past decades, all for
the good. Much of it is attributable to the work of this Committee.
I am here today to support enactment of S. 919, so that the rules
for compacting with the Department of the Interior will finally be
consistent with the successful compacting rules that control the In-
dian Health Services.

Title 4 and Title 5 are part of one law, the Indian Self-Deter-
mination Act. We deal with two agencies, IHS and BIA. But there
is just one law and there should just be one set of rules to follow.

In my written testimony I mentioned on good example of how
self-governance suffers when there are two different sets of rules.
In the THS rule, we sometimes have delays with ITHS in negotiating
a new funding agreement on a new funding table. When that hap-
pens, thanks to Title 5, our old funding agreement with THS re-
mains in place. Funding continues, services continue. The old
agreement stays in place until there is a new agreement.

But in the BIA world, a negotiation delay means funding stops,
services stop, the compacting relationship essentially stops. This is
not just a timing issue. Because of these different rules Interior can
and in the past Interior has refused to sign a new agreement un-
less we accept Interior’s demands for unilateral changes in those
agreements or in the funding tables. That kind of pressure tactic
is unacceptable. It is contrary to the core principle of tribal self-
governance and the whole idea of government to government rela-
tions.

I am pleased to say that the current Administration has not
pressured tribes in this fashion. The new bill will make certain
that these improvements and current practice will become improve-
ments in the law. But no contracting law alone can address our
most severe problems. Those include the terrible abuse suffered by
women in some of our villages. The recent Law and Order Commis-
sion report once again put a spotlight on this terrible issue and on
the barriers that are preventing our local tribal governments from
doing more to help.

I am extremely pleased to see that Senator Murkowski and Sen-
ator Begich have committed in S. 1474 to repeal Section 910 of the
Violence Against Women Act. All I would ask is that the Com-
mittee consider adding that one provision into this bill. Our women
are suffering and our tribes lack the tools they need to do some-
thing about it. They cannot wait, our women cannot wait.

So I hope that this is something the Committee can consider add-
ing to S. 919 as this important bill moves forward. It all relates to
improving the ability of our tribes to maximize tribal self-govern-
ance and make the communities safe and healthier for all.

Before closing, I want to offer a special thanks to the Committee
for being such a champion on the contract support cost issue.
Thanks in major part to your two hearings, the 2014 Omnibus Ap-
propriation rejected efforts to convert our self-governance compacts
into little more than discretionary grants. I thank you.

But more work remains to be done. All of the past contract sup-
port cost claims need to finally be resolved. We have waited too
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long, 20 years. This makes no sense. Not when the agencies have
already told Congress how much they owe. I am confident that
with your continuing support, these claims can at long last be con-
cluded.

Thank you for the privilege of appearing today. Thanks to the In-
dian self-Determination act, our villages are stronger and our fu-
tures are brighter. Most importantly, our vision remains un-
changed for all tribes, including Alaska tribes, to be vested with
the power and resources necessary to assure safe, healthy and sus-
tainable communities. I thank you again.

[The prepared statement of Mr. Isaac follows:]

PREPARED STATEMENT OF JERRY ISAAC, PRESIDENT, TANANA CHIEFS CONFERENCE

Chairwoeman Cantwell, Yice-Chairman Barrasse and distinguished Members of the
Committes, thank you 50 much for holding today’s hearing on 8. 919, a bill that would
finally conform the rules for compacting with the Depariment of the Interior, to the rules
which have lang contratled tribal compacting with the Department of I1eaith and Human
Services.

My name is Jerry Isaac, and I am the President of the Tanana Chiefs Conference. TCCisan
intertribal consortium of 37 federally recognized Tribes located in the Interior of Alaska. We
serve approxlmaiely 13,000 trihat members in ovr villages and in Fairbanks. Our traditional
territory occupies a (a_rgely road less area that is almost the size of Tescas, stretching from
Fmrbank& clear up 1o the Brooks Range, and over to the Canadian border,

TCC was one of the frst tribal organizations to move fom self-determination contracting to
self-governance compacting. 'We made this move shortly afler passage of the 1988 Tribal
Self-Governance Demonstration Project Act, and we continued affer the demonstration
program hecame permanent with the 1994 enactment of Titls EV.

TCC is unique in its r_elaxionship with its Member Tribes. This is because, as an inter-tribal
organization, our mission is to do everything pussible to facilitate maxinum local self-
governance by the Tribes. To carry out that mission, we have extensive inter-tribal
agreements with each of omr Member Tribes so that each Village develops the ripht mix of
tocally and regionally administered programs. As 2 result of our jocal empowerment
strategies, our Member Tribes have substantiaily enhanced their self-gnverning capabilities
in a wide ranse of areas including tribal courts, child welfarc and family services, housing,
welfare assistance, roads, and educalion. The Aexibility provided by the self-governance
rules has been a vital part of that success,

There is no question in anyone’s mind thet tribal self~governance works, and for this reason
TCC strangly supports prompt enactment of 8. 918. This legislation is needed because the
contralling legislation (Title 1Y) has failed to keep up with the {imes, so that today we

operate under two very different self-governance regimes: one for the Interior Department,
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and the other (Tile V) with the Department of Health and Human Services. This makes no
sense, and at times it has created an administrative and legal nightmare for TCC.

Let me offer just one example. When there are negoliation delays in the execution of a new
funding agreement with THS, our old funding agraement with TFTS remains in place and the
funding continues to flow, Services continue unintervupted. But with Interior, the absence of
an excouted new funding agreement means everything staps. This is not just a timing issue:
because of these different rules, Interor can—and in the past Interior has—refirsed to signa
new agreement and refused 1o release funding uniess we first accepted Inlerior’s demands for
unilateral changes in our agresments—aor cven mid-term changes in footnotes to the so-called
“reprogramming” requests. This kind of pressure tastic is conlrary to the policy of self-
governance and has long been climinated in the IHS self-governance wotld. While the
current Administration has not pressured Tribes in this Fashion, the new bill makes certain
these on-the-ground improvements will be permanenl and a matter of law.

We applaud the work of the Committee’s stalf, the Department’s lawyers, and the tribal
drafting team for warking so hard aver so many years to develop an amended bill that is
acceptable to everyone. It is an important compramise where each side has had to give s
litlle to achieve an acceptable whole, For TCC, we belicve the time is long past to promptly
move the bill through mark-up and final passage.

Before closing I do need to panse and note a critical related issue, becauss it impacts the
tunding that comes to TCC under its self-governanee compact. As things stand today,
Alaska tribes and tribal consortiums are unable o access ETA tibal courts funding. While
this has been a problem befare, Uie absence of that funding has been worsened by recently-
enacted section 910 of the Violence Against Women Act. Section 910 now blocks our
villages from taking critical steps to protect Native women, and it takes away a major too]
that our villages had used to profect valnerable and battered women. It is imperative that
Congress promptly repeal section 910, and if that is possible in this bill, TCC would urge that
it be done.

Finally, I note that the one area where sel-governance has faltered is in the area of contracl
suppori costs. This Committee has been a true champion for Tribes on this issue and held,
not one, but Lwo, hearings on this issue last year, We salute the Committce and the very
positive outcome reflected in the FY 2014 Omnibus appropriation. Now what remains is Lo
facilitate the resolution of past claims, so that we can turn the page on this unfortunate
¢hapter in our march forward to greater ribal self-determination and self-governance.

This is likely my last opportunity to teslify before Conpress as President of TCC, singe my
termt concludes in a Few weeks. It has been a privilege and a truc honor to represent our
Tribes, and to work with this remarkable Committee ta protect and enhance the interests of
all Native American Tribes, 1 have witnessed ineredible change in the past decades, all for
the good. Qur villages are stronger, our fistures are brighter, and our vision remains
unchanged for Tribes in Alaska to be vested with the full power and resources necessary Lo
assure safe, healthy and sustainable communities.

The CHAIRWOMAN. Thank you.
Mr. Peercy, welcome. Thank you for being here.

STATEMENT OF MICKEY PEERCY, EXECUTIVE DIRECTOR OF
SELF-GOVERNANCE, CHOCTAW NATION OF OKLAHOMA

Mr. PEERCY. Thank you, Senator. I will read some of mine then
I will talk some of mine. I talk better than I read. I would ask
Chairman Allen to catch me if I get out of line. They say I don’t
have a filter, but I know I do.

The CHAIRWOMAN. You have a clock, for sure.
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Mr. PEERCY. I have a clock, and it is running.

[Laughter.]

Mr. PEERCY. That is what I get I ramble.

On behalf of Chief Gregory Pyle and the Council at Choctaw Na-
tion, I want to thank you for all your support of this distinguished
Committee and also for your action on S. 919 as well as the 11 co-
sponsors.

Choctaw Nation began in this self-governance journey in 1994,
1995, respectively, with THS and the Bureau of Indian Affairs. It
is the Chief’s and Council’s responsibility to always look after their
people and also to do everything possible to guarantee self-suffi-
ciency of the people and the Nation.

BIA, the Chief would not have me come here if I didn’t say that
means bossing Indians around. He is confidently saying that. And
it is an issue. Go with me just a little bit to Ardmore, Oklahoma
and an Indian family that has an IM account, they have issues
with money. Refrigerator goes out, so they load up the children,
they load up the family and they drive up to the agency’s office and
they go ask the social worker first, then they ask the super-
intendent of the agency if they can have enough money to buy a
refrigerator. It is not right. There is nothing right about that in
terms of the dignity of the Indian family, of any family of anyone.
It is not acceptable.

The tribe does everything that it can to build self-sufficiency
within self-governance, to build the self-sufficiency of the family as
well as the Nation. So those sorts of indignities don’t happen. S.
919 makes it a high priority of self-governance tribes in our quest
to get legislation enacted that will remove many of the administra-
tive and practical barriers that persist and have persisted in Title

The current law, as it is, allows for delays and obstruction by the
DOI which has resulted in frustration for tribes through self-gov-
ernance implementation process. Instead of operating program
services, functions and activities in an efficient and productive
manner as originally intended, and performed under the self-gov-
ernance demonstration projects, tribes have been subject to
pushbacks constantly in the system. This cannot work any longer.

In testimony with Dr. Roubideaux at one time, four or five years
ago, I wrote in written testimony as well as speaking that the In-
dian Health Service, we were talking about contract health service.
I had made the statement that the Indian Health Service didn’t
have the DNA to do contract health service. It wasn’t personal. It
is the fact that the management of that program, they weren’t able
to do it, they weren’t able to get doctors paid on time and they
didn’t seem to have the willingness to do what it took. Dr.
Roubideaux still hasn’t forgiven me for that.

But it is the case here. It is the case when we have Federal peo-
ple, and I appreciate this Committee and I appreciate Kevin
Washburn, he is Chickasaw, they live right next door to us, and I
appreciate the political people, all the secretaries, all the heads
that are political, I don’t care if it is Republican or Democrat, they
can’t do it. It is the career people who stop the progress.

And I will say that, I am probably going to retire in about four
or five years, but I am going to say that going to my grave, that
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there is an inherent thing going on, and I have seen two decades
of Federal people. So it is not just one decade, it is the next decade.
I have been doing this since 1985. And there is an inherent need
to be paternalistic, especially with the Bureau. And until laws are
set and regulations are set that challenges that and makes it easier
to go down that road, we are going to be stuck where we are.

With that, I know I am a little bit over, about five seconds. We
are humble but proud, we are strong and will continue to grow and
succeed. But most of all, we believe that we made the right choice
putting our tribe under self-governance. We need new tools, we
need new tools to make sure that we are refining the process,
building upon the initiative and government-to-government rela-
tionships so that we can successfully continue this point. S. 919 is
one of those tools.

Thank you for your patience. We are here to answer any of those
hard questions.

[The prepared statement of Mr. Peercy follows:]

PREPARED STATEMENT OF MICKEY PEERCY, EXECUTIVE DIRECTOR OF SELF-
GOVERNANCE, CHOCTAW NATION OF OKLAHOMA

On behalf of Chief Gregory Pyle and the Choctaw Nation of Oklahoma, thank you
Vice-Chairman Barrasso for inviting Choctaw to testify and thank you to the Senate
Committee on Indian Affairs for convening this hearing on S. 919. We would also
like to thank the eleven co-sponsors who by their very actions represent the contin-
ued belief in Congress that Self-Governance works!

The Choctaw Nation of Oklahoma is an American Indian Tribe organized pursu-
ant to the provisions of the Indian Reorganization Act of June 26, 1936-49. Stat.
1967. and is Federally recognized by the United States Government through the
Secretary of the Interior. The Choctaw Nation of Oklahoma consists of ten and one-
half counties in the southeastern part of Oklahoma and is bordered on the east by
the State of Arkansas, on the south by the Red River, on the north by the South
Canadian, Canadian and Arkansas Rivers, and on the west by a line slightly west
of Durant that runs north to the South Canadian River.

We have been operating under a compact of Self-Governance since 1995 in the In-
dian Health Service/Department of Health and Human Service and since 1996 in
the Bureau of Indian Affairs/Department of the Interior. The Choctaw Nation of
Oklahoma believes that responsibility for achieving self-sufficiency rests with the
governing body of the Tribe. It is the Tribal Council’s responsibility to assist our
community in its ability to implement an economic development strategy and to
plan, organize and direct Tribal resources in a comprehensive manner which results
in self-sufficiency. The Tribal Council recognizes the need to strengthen the Nation’s
economy, with primary efforts being focused on the creation of additional job oppor-
tunities through promotion and development. By planning and developing its own
programs and building a strong economic base, the Choctaw Nation of Oklahoma
applies its own fiscal, natural, and human resources to develop self-sufficiency.
These efforts can only succeed through strong governance, sound economic develop-
ment and positive social development.

S. 919 remains a top priority for Self-Governance Tribes in our quest to get legis-
lation enacted that will remove many of the administrative and impractical barriers
that have persisted with Title IV since 1994. For more than a decade, we have de-
veloped and refined proposed amendments to Title IV of the Indian Self-Determina-
tion and Education Assistance Act (P.L. 93-638, as amended). These amendments
would achieve consistency between Titles IV and V of the Act and address problems
which affect the ability of Self-Governance Tribes to better serve our citizens. The
Choctaw Nation, along with other Self-Governance Tribal leaders, have worked tire-
lessly with the Administration and Congress on these amendments. We strongly be-
lieve it is time to move forward with enactment and we urge this Committee to sup-
port and advance S. 919.

Since we began this effort, many Tribal leaders have testified before the Senate
Committee on Indian Affairs (SCIA) regarding on-going problems implementing
Self-Governance in DOI. These problems, ranging from inadequate funding levels to
bureaucratic recalcitrance, have caused increased participation by new Tribes in
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Tribal Self-Governance to lessen considerably; which is unfortunate since Self-Gov-
ernance has proven to dramatically improve the efficiency, accountability and effec-
tiveness of programs and services for many Tribes and their citizens.

The current law allows for delays and obstruction by the DOI which has resulted
in frustration for Tribes throughout the Self-Governance implementation process.
Instead of operating programs, services, functions and activities in an efficient and
productive manner as originally intended and performed under the Self-Governance
Demonstration Project, Tribes have been subjected to “push back” and recalcitrance
from the DOI to fully implement the full spirit of the Act. This was spearheaded
by the 1996 Title IV negotiated rulemaking process which failed and left the Tribes
with a sense of urgency to remedy the ills that were created by the promulgation
of the rules and contrary to the sense of Congress in enacting the legislation.

All but a very few S. 919 provisions were negotiated and agreed to by Tribal and
Federal representatives. The vast majority of the proposed amendments are not new
or radical ideas—many have been adapted from the Department of Health and
Human Services (DHHS) version of Self-Governance, codified as Title V of the In-
dian Self-Determination and Education Assistance Act of 1975 (ISDEAA).

In 2000, Congress enacted Title V which permanently authorized Self-Governance
in the Indian Health Service (IHS), within DHHS. Many of the improvements and
Tribal authority reflected in Title V remain absent from Title IV Bureau of Indian
Affairs (BIA) program administration. Consequently, many Self-Governance Tribes
are forced to operate under two separate administrative requirements, one for IHS
and one for BIA. The proposed bill will bring Title IV into line with Title V.

The lack of administrative efficiencies under Title IV—has been costly for Tribes
in terms of time, money and loss of opportunities to strengthen Tribal infrastruc-
tures and develop competitive reservation economies. The IHS Title V amendments
provide for the timely distribution of funding and administrative safeguards for
Tribes aligning the implementation of executive branch regulatory authority with
the congressional intent of the ISDEAA. Like the Title V amendments, S. 919 in-
tends to clarify and expand the provisions of ISDEAA and streamline efficiencies
and administrative provisions of the Act.

There have been many studies and reports performed to evaluate BIA manage-
ment, organizational structure and administration, as well as to identify and rec-
ommend remedies to improve quality, efficiency and cost-effectiveness, organization,
functionality and performance.

The 1999 National Academy of Public Administrators (NAPA) Report,! stated

. without major management and organizational reforms, the BIA will be un-
able both to fully meet its responsibilities to the 1.4 million American Indians and
Alaska Natives 1t serves and to operate an effective and efficient agency. BIA does
not have the capacity to effectively perform basic Federal functions of accounting,
property management, human resources management, procurement, and informa-
tion resources management. Further complicating matters at the BIA is the fact
that staff do not receive adequate training.” The implementation of the rec-
ommendations in the NAPA Report commenced in 2004.

In 2011, the Bronner Group?2 was engaged to perform a multi-phase evaluation
relating to the administrative support structure of the BIA which included evalu-
ating the NAPA Report. For purposes of the Bronner Report, the term “support
functions” included accounting/finance, budget, acquisitions/contracting, property
management, safety management, human resources, information technology, as well
as engineering and facilities management. In March 2012 the Bronner Report was
released and the reorganization of Indian Affairs was launched much to the chagrin
of the Tribes.

In February 2013 the Government Accountability Office prepared a study on Man-
agement Challenges Continue to Hinder Efforts to Improve Indian Education 3 which
identified challenges within the Department of the Interior’s Office of the Assistant
Secretary—Indian Affairs (IA), such as fragmented administrative structures and
frequent turnover in leadership.

I reference these reports to emphasize the critical need for streamlining the ad-
ministrative process for Self-Governance Tribes as identified in S. 919 that will
allow Self-Governance Tribes to maximize their capability to efficiently and effec-
tively implement Self-Governance at the reservation level. It is unfair to expect that
excellence can be achieved by the Tribes when there is such a lack of administra-
tive, program and operational structure in DOI. Removing these barriers will allow

«

1National Academy of Public Administrators Report, Study of Management and Administra-
tion, 1999.

2Bronner Report, A New Day for Indian Affairs, March 2012.

3 GAO-13-342T, February 27, 3013.
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S}flf-Governance Tribes the opportunity to succeed where the government is failing
them.

Our experience in Self-Governance has allowed us to determine the best mecha-
nisms for delivering financial resources and decisionmaking on our homelands. We
were provided the funding to begin to plan for another type of reform to Self-Deter-
mination contracting and we have proven that we made a wise choice with Self-Gov-
ernance. We made substantial progress under the Demonstration Project and we
continue to advance our Tribally-driven initiative to quantum leaps today. In DOI,
Self-Goverance has grown to include 260 Federally-recognized Tribes; and, in IHS
there are 340 Self-Governance Tribes.

We are humble but proud; we are strong and will continue to grow and succeed;
but most of all, we believe that we made the right choice for our Tribe under Self-
Governance. We need new tools to make sure we are refining the process, building
upon the initiative and the government-to-government relationship so that we can
successfully continue along this path.

Today, S. 919 is that tool!

Thank you.

The CHAIRWOMAN. Thank you. Again, I appreciate all of you
being here and your testimony. My own personal beliefs are that
we live in a flat world. That just means with technology and infor-
mation, you have to drive it down to the level of expertise where
people see what the problems are, and empower them to deal with
them. The more hierarchical you are, the more you are going to
hold people back.

So to me, self-governance makes total sense, and the progress
that has been made by self-governing tribes, as I mentioned earlier,
Alaska Native Medical Center is a great example of a shining insti-
tution that has dealt with a lot of health care problems very ade-
quately, juxtaposed to an IHS delivery system, which can be defi-
nitely not innovating at the level that they are innovating.

So anyway, I wanted to ask, I am going to start with you, Mr.
Isaac. You say the Administration is, one of the questions I have
is about the Department of Interior’s refusal to enter into agree-
ments unless the tribe agrees to new terms. You said that this Ad-
ministration has not engaged in that behavior, which I am happy
to hear, but I would like to know for the record, what were the De-
partment’s justifications for asking for long-time self-governance
tribes to agree to new terms before continuing existing programs?

Mr. Isaac. T would like to have my staff attorney answer that.

The CHAIRWOMAN. Or he can answer that in writing.

Mr. Isaac, I also had a question for you as it relates to the ap-
praisal process. This is one of the things that your self-governance
efforts took over that otherwise would have been done by the Office
of Trustee, is that correct?

Mr. IsAAc. Beg pardon?

The CHAIRWOMAN. The Tanana Chiefs Conference self-govern-
ance compact with the Department included real estate appraisals.
So you would, these would otherwise be done by the Special Trust-
ee. So in doing these real estate appraisals, which is a big issue
for the Committee in general, it seems that you were able to man-
age that within your own community and then had some success
on that. Is that correct?

Mr. IsaAc. Yes. We were one of the consortia that early on took
on the self-governance compacting. And in my opinion self-govern-
ance allows tribes to be self-reliant. And it not only stop there with
contracting BIA programs that include realty, it also should strong-
ly consider the inclusion of National Park Service, Bureau of Land
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Management, any and all Department of the Interior bureau re-
sponsibilities I think should be subject to contracting by local
tribes.

I am confident to say that we have faced extraordinary cir-
cumstances that we prevailed upon and that if any contract sur-
vived being underfunded with contract support costs, in the past,
I am sure that that group of people would be the ones that I would
award contracts to.

The CHAIRWOMAN. So do you see how you improved the manage-
ment of those, because you were doing the appraisals or overseeing
the real estate appraisals? Do you think that enabled more results
as it related to settlements?

Mr. IsaAc. Yes. When we are dealing with realty issues, we are
more successful at it in that we close out cases, pending files and
this stuff more rapidly than it had been in the past. Realty is some-
thing that carries trust responsibility along with it, and no doubt
it is the Federal trust responsibility that is transferred to the con-
sortia, TCC. And we honor that, we do the best we can to be more
prompt and more effective in the delivery of that service.

The CHAIRWOMAN. Thank you.

Senator Tester?

Senator TESTER. Thank you, Madam Chair.

I would just say, on the land buyback issue, and I know the De-
partment probably wants to do it, but I really think we can get
more bang for the buck contracting that out to the local level, you
guys know what the land is worth, you know much more about the
landscape if you are Salish living in Montana than somebody back
here.

Now if I was going to say, I am not sure I would want the Salish
to do the contract for the Oklahoma tribe. But you guys ought to
do your own.

Anyway, that is off topic here for a bit, but maybe not.

Mr. Allen, I think that just about everybody on this Committee
agrees that self-governance is a positive thing, and it is undeniable
that Indian Country has had some difficulty, and reasonably so in
certain areas. Could you give me an idea on some areas in which
you believed increased systematic support from the Federal Gov-
ernment would make a positive impact?

Mr. ALLEN. Some areas that we have taken over?

Senator TESTER. Or some areas that maybe haven’t done so well
that additional help from the Federal Government would help.

Mr. ALLEN. I think the best way to respond to that question is
that as the tribes take over programs, A, B and C, it could be a
natural resources program, law enforcement program, et cetera. So
as a general observation, our analysis is that we are severely un-
derfunded categorically. And so what we have been doing over the
years is documenting what that underfunding level is. You can
take these programs like natural resource management, wouldn’t
matter whether it was grazing, timber, fisheries, et cetera, you will
see that the tribe are taking those, the Federal component, and
then more often than not have added our own resources to supple-
ment in order to get it handled correctly.
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Senator TESTER. So a little more funding so you wouldn’t have
to supplement those with others that should be used in some other
program?

Mr. ALLEN. Basically, for the most part, tribes are subsidizing
Federal functions. Categorically. You can go across every one of
them.

Senator TESTER. I appreciate that.

Chairman Trahan, there have been some recent setbacks in ne-
gotiations in the annual funding agreement between your tribe and
Fish and Wildlife Service over the management of the Bison Range
Complex. The work has been done, I think it was a positive step
in the right direction. I would like to hear some more on the Na-
tional Bison Range Complex and how Indian Country can work
with the U.S. Government to increase access and appreciation for
public lands, such as the National Bison Range.

Mr. TRAHAN. Madam Chair, Senator Tester, I would gladly like
to revert that to one of my staff.

Senator TESTER. You can, or you can respond in writing on that.
That would be fine, that would be better yet.

In your testimony you talked about, and this is for you again,
Chairman Trahan, you met with the Fish and Wildlife Service re-
cently, maybe even today. And you continue to work on negotiating
the annual funding agreement. I think everybody on this Com-
mittee wants to see that through, I know you guys want to see it
through.

Could CSKT be able to provide the Committee with a progress
report in early summer, where things stand on the Bison Range
agreement?

Mr. TRAHAN. Sure. We would be happy to do that in the early
spring to late summer.

Senator TESTER. Whatever is appropriate.

Mr. TRAHAN. And we would like to also see if the service would
like to do it jointly.

Senator TESTER. Say that again?

Mr. TRAHAN. I said, we would also like to ask the Service if they
would do a joint briefing with us.

Senator TESTER. That would be good.

The Salish Kootenai tribes have some experience with Mission
Valley Power. As we talked about earlier, I think the work you
have done there is pretty impressive. I think it provides a model
of how Indian Country can really work with State and local govern-
ments and do it in a way that I think helps everybody.

Could you tell a little bit more about how operating this public
utility has affected the tribe’s relationship with the surrounding
community?

Mr. TRAHAN. We could do that in writing, but I could give you
a short version. It has made a lot of difference within the commu-
nity, because it has brought the communities more, they under-
stand that the tribe is not trying there to hurt them, it is trying
to be helpful to everyone. That is what it has done, it has kept the
rates low and everything else in that perspective.

So it has kind of got rid of the big scare that everybody thought
there was there with tribes managing something like that.
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Senator TESTER. And just out of curiosity, how much of that
power is used on tribal lands and how much is used off of tribal
lands? Do you know that off the top of your head?

Mr. TRAHAN. I sure don't.

Senator TESTER. George, do you know that?

Mr. WATERS. Certainly a larger percentage, Senator, of the users
are not Indians on the reservation. As I mentioned earlier, what we
think is fascinating is that there are actually more non-Indians
that are asking to become part of the project, which I think is a
testimonial to how well it has been run.

Senator TESTER. I think it is a testimonial to the success and the
management of it.

I want to thank all four of the folks who testified here today. As
we think of additional questions, we may ask you for some answers
in writing. Thank you all for being here, thank you for your advo-
cacy of self-determination.

The CHAIRWOMAN. I want to thank the witnesses for your testi-
mony today and for all of the input that you have given. You all
represent a lot of information as it relates to the history of self-gov-
ernance and what has been going right. Now we just have to for-
malize that so we can move more of Indian Country in that direc-
tion.

So we thank you for your testimony. We look forward to moving
this bill in the near future and seeing if we can get it onto the
President’s desk after getting it through the House of Representa-
tives.

This hearing is adjourned.

[Whereupon, at 4:02 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. BRIAN SCHATZ, U.S. SENATOR FROM HAWAII

I want to thank Senators Cantwell and Barrasso for holding this important hear-
ing today to consider, S. 919, the Department of the Interior Tribal Self-Governance
Act. Since this may be the last legislative hearing you two chair together, I also
want to let the Chair and Vice Chair know how much I appreciate the bipartisan
working relationship you have forged over the last year, as well as your joint work
with members of this Committee, and many months of consultation with key stake-
holders, to help advance issues of special concern to Native Americans.

I want to acknowledge and applaud in particular two of your most important leg-
islative collaborations: S. 919, the subject of our legislative hearing today; and, S.
1352, the Native American Housing Assistance and Self-Determination Act, voted
to be reported out favorably by this Committee several weeks ago. I am an original
cosponsor and strong supporter of S. 919 and S.1352, major legislative priorities for
tribal governments and native communities across the nation.

I look forward to hearing from the witnesses today. I will continue to work with
you, other stakeholders and my colleagues to ensure that Congressional actions are
guided by the principles of self-determination and self-governance, and the special
political relationship between the United States and Native Americans remains
strong.

Finally, as I may not have another opportunity to address you as Chair, I want
to take this opportunity to formally thank you Senator Cantwell for your very able
leadership of the Senate Committee on Indian Affairs; and, to acknowledge your
proven commitment to American Indians, Alaska Natives and Native Hawaiians.

I look forward to working with you in the future to help build stronger and more
self-sufficient native communities, create much needed jobs, and further strengthen
our national economy.

Thank you.

PREPARED STATEMENT OF HON. Tom UDALL, U.S. SENATOR FROM NEW MEXICO

I would like to thank Chairwoman Cantwell for her leadership on S. 919, the De-
partment of the Interior Tribal Self-Governance Act of 2013. I am proud to cospon-
sor this important legislation. Thank you Chairwoman Cantwell and Vice Chairman
Barrasso for taking the time to hold a hearing on this legislation.

I am glad to see my friend Assistant Secretary for Indian Affairs, Kevin
Washburn, here today. I understand that he will share a message of support from
the administration. I would like to thank him and his team for working with tribes
from across the country to reach agreement on the provisions in this bill.

Self-governance has proved to be a powerful asset to tribal nations. Since the en-
actment of the Indian Self-Determination and Education Assistance Act in 1975,
tribes have shown the great accomplishments that can be made through self-govern-
ance.

Self-governance allows tribes to take control of the programs tribal members de-
pend on, and to better direct the future of their communities. But beyond empower-
ment, self-governance has direct impact on tribal economies and employment.

As many have noted, A 2004 GAO report showed that tribes engaged in self-gov-
ernance had greater gains in employment and per capita income levels from 1990
to 2000 compared with other tribes.

S. 919 seeks to improve self-governance contracting through the Department of
the Interior. I believe this is an important step for tribes and the administration,
and I am proud to be a cosponsor of the bill.

(45)
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JON TESTER TO
RoNALD TRAHAN

Question 1. Chairman Trahan, there have been some recent setbacks in negotia-
tions in the annual funding agreement between your tribe and Fish and Wildlife
Service over the management of the Bison Range Complex. The work has been done,
I think it was a positive step in the right direction. I would like to hear some more
on the National Bison Range Complex and how Indian Country can work with the
U.S. Government to increase access and appreciation for public lands, such as the
National Bison Range.

Answer. Our FY 2009-11 Annual Funding Agreement (AFA) with the U.S. Fish
& Wildlife Service (FWS) for the National Bison Range Complex (NBRC) was re-
scinded on procedural grounds by a federal district court decision in September
2010. The court did not find any problems with the AFA; instead, it found that FWS
had not properly explained its invocation of a categorical exclusion under the Na-
tional Environmental Policy Act (NEPA). After the court decision, FWS and CSKT
negotiated a new agreement. Once we had negotiated a new draft AFA, we encour-
aged FWS to prepare an Environmental Assessment (EA) for the action in accord-
ance with NEPA. The Tribal Council continues to fully support the preparation of
an EA, but we have been frustrated by repeated delays in completing the process.
Both FWS and CSKT have agreed that we had a very productive partnership at the
NBRC while the last AFA was in place. It should therefore not take this long for
us to return to that productive partnership. It is our hope that FWS will not an-
nounce any further delays and that this process will be completed this year.

In response to the second part of Senator Tester’s question, I believe that, if fed-
eral agencies were more open to partnering with Indian tribes, the Tribal Self-Gov-
ernance Act could be a great tool for augmenting federal resources for land manage-
ment. Tribes can be effective allies in helping raise public awareness about public
lands, including access to those lands. Tribes can add to public lands visitor experi-
ences by helping to educate people about the lands’ traditional cultural history, uses
and importance. In short, CSKT believes that, in certain cases, Tribal Self-Govern-
ance affords federal agencies unrealized opportunities to further improve public
lands management.

Question 2. In your testimony you talked about, and this is for you again, Chair-
man Trahan, you met with the Fish and Wildlife Service recently, maybe even
today. And you continue to work on negotiating the annual funding agreement. I
think everybody on this committee wants to see that through, I know you guys want
to see it through. Could CSKT be able to provide the Committee with a progress
report in early summer, where things stand on the Bison Range agreement?

Answer. Sure. We would be happy to do that in the early spring to late summer.

We expect that a briefing would be in order sometime this spring. Since the hear-
ing, we have contacted the U.S. Fish & Wildlife Service and officials from its Denver
Regional Office have indicated they would be happy to provide a joint update at that
time.

Question 3. The Salish Kootenai tribes have some experience the Mission Valley
Power. As we talked about earlier, I think the work you have done there is pretty
impressive. I think it provides a model of how Indian Country can really work with
State and local governments and do it in a way that I think helps everybody. Could
you tell a little bit more about how operating this public utility has affected the
tribe’s relationship with the surrounding community?

Answer. We could do that in writing, but I could give you a short version. It has
made a lot of difference within the community, because it has brought the commu-
nities more, they understand that the tribe is not trying there to hurt them, it is
trying to be helpful to everyone. That is what it has done, it has kept the rates low
and everything else in that perspective.

So it has kind of got rid of the big scare that everybody thought there was there
with tribes managing something like that.

Question 3a. And just out of curiosity, how much of that power is used on tribal
lands and how much is used off of tribal lands? Do you know that off the top of
your head?

Answer. Mission Valley Power (MVP) is a federally-owned electrical utility cele-
brating its 25th year under Tribally-contracted management. CSKT contracts MVP
operations from the Bureau of Indian Affairs under Title I of the Indian Self-Deter-
mination and Education Assistance Act (ISDEAA)?. MVP provides electrical power
to almost the entire Flathead Indian Reservation, which has a population of 28,359
according to the 2010 census. MVP employs around 80 people, with total revenue
of $25,876,105 in FY 2012. It should be noted that CSKT does not keep any of that
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revenue as profit—the money stays within the federal program. MVP does not keep
track of the Indian or non-Indian status of its customers, but it currently services
19,400 electrical meters, serving over 16,500 customers. CSKT Tribal membership
is currently around 7900 people, with roughly half of that 7900 living on the Res-
ervation. Consequently, and as stated at the hearing, even when taking into account
the Reservation residents who are members of Indian tribes other than CSKT, MVP
has more non-Indian customers than Indian customers.
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