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S. 1448, THE SPOKANE TRIBE OF INDIANS OF
THE SPOKANE RESERVATION EQUITABLE
COMPENSATION  ACT; S. 1219, THE
PECHANGA BAND OF LUISENO MISSION
INDIANS WATER RIGHTS SETTLEMENT ACT;
AND S. 1447, A BILL TO MAKE TECHNICAL
CORRECTIONS TO THE NATIVE AMERICAN
WATER RIGHTS SETTLEMENTS OF THE
STATE OF NEW MEXICO

TUESDAY, SEPTEMBER 10, 2013

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Maria Cantwell,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

The CHAIRWOMAN. The Senate Committee on Indian Affairs will
come to order.

This afternoon, the Committee had scheduled a business meeting
for consideration of the funding resolution for the period of October
1, 2013, through February 28, 2015. However, due to the absence
of a quorum at this point in time, I am going to recess that part
of today’s executive session, subject to the call of the Chair, and
then go into our formal legislative hearing that we are also sched-
uled for today.

We are honored to have the Honorable Kevin Washburn here,
Assistant Secretary of Indian Affairs, from the U.S. Department of
Interior. Also joining him are tribal members from three different
tribes, the Chairman of the Spokane Tribe, Rudy Peone, and tribal
elder Mrs. Marian Wynecoop. They are joined by the Chairman of
the Pechanga Band of Luisefio Indians from California, Mr. Mark
Macarro, and Mr. Matthew Stone, from the Rancho California
Water District.

So this is our first hearing after the summer recess. I just want-
ed to mention that some of you may have noticed some changes in
the Committee room. I wanted to make sure that the Committee
room had an opportunity to currently reflect some of the constitu-
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ents of our member colleagues. That is why we have selected some
Edward Curtis photographs. Seattle native Tim Egan recently
wrote a book about Curtis’ journey among tribes for more than 30
years in the 1990s. His photographs documented almost 80 tribes
west of the Mississippi River, from Mexico to the Alaskan north.
So these photographs represent the various regions of members of
this Committee.

Now to the business of the Committee today. This afternoon, the
Committee is holding a legislative hearing on three different bills.
The first is S. 1448, the Spokane Tribe of Indians of the Spokane
Reservation Equitable Compensation Act. The second is S. 219, the
Pechanga Band of Mission Indians Water Rights Settlement Act.
And the third is S. 1447, a bill to make technical corrections to the
Native American Water Rights Settlements of the State of New
Mexico.

At the core of the principles of tribal self-governance and self-de-
termination is the ability of tribes to exercise jurisdiction over their
lands and their resources. Often, legislation is necessary to ensure
that tribes can exercise those rights and to bring resolution and
certainty to decades-old disputes.

S. 1448, the Spokane Tribe of Indians of the Spokane Reserva-
tion Equitable Compensation Act is a bill that I, along with Sen-
ator Murray, have introduced in previous sessions and introduced
again in this Congress. We hope that this Committee will move
this bill forward. The bill is vitally important to the Spokane Tribe.
The bill would compensate the tribe for the past and continued use
of tribal lands by the Federal Government. The lands were taken
by the Federal Government to build the Grand Coulee Dam. The
dam construction caused the flooding of over 3,000 acres of Spo-
kane tribal lands, and those had significant economic, cultural and
spiritual significance to the Spokane people.

For over 60 years, the tribe has sought resolution to this issue,
and all other means of the settlement have been exhausted. So that
is why this bill reflects the compromise between the Spokane Tribe
and the Administration and those in Congress.

The bill that we will also hear about today, the second bill, is the
Pechanga Water Settlement bill. That bill will ratify a settlement
reached by the Pechanga Band and the United States and several
California state water districts. This bill will bring certainty to all
water users and end a dispute that began in 1951 over the Band’s
water rights. The bill was introduced by our colleagues, Senators
Boxer and Feinstein, and I look forward to working with both of
them in bringing this legislation to a vote in the Committee.

The final bill we will hear today is S. 1447, a technical correction
bill that revises three prior New Mexico water rights settlements.
These minor clarifications can only be made through Congress but
are important to ensure that the prior water settlements are imple-
mented as Congress intended. This bill was introduced by Senators
Udall and Heinrich, and I look forward to working with them on
the passage of that legislation as well.

So I am especially pleased to have all of these individuals with
us here today. I am now going to turn to my colleague from New
Mexico to see if he has an opening statement.
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STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Madam Chair. I very much appre-
ciate the Chairwoman and the Ranking Member for quickly bring-
ing S. 1447, the New Mexico Native American Water Settlements
Technical Corrections Act, before this Committee for review. This
bill makes technical corrections to three tribal water settlements
that were approved by Congress in the 111th Congress. These in-
clude the Taos Pueblo Indian Water Rights Settlement, the Aamodt
Litigation Settlement and the Navajo Water Settlement.

All of the changes to these settlements proposed in S. 1447 are
technical in nature and reflect the original intent of Congress and
the parties to the settlement. Technical corrections outlined in the
bill include correction of spelling and numerical errors, and clari-
fication on how funding for infrastructure projects can be used and
how long funding will be available.

The technical corrections outlined in S. 1447 are important to
continue to carry out the provisions of the Taos, Aamodt and Nav-
ajo water settlements. I understand the Administration supports
the effort to make technical corrections to these settlements and is
committed to working with me and the parties to the settlement to
ensure that the changes are amenable to the parties.

I would urge the Administration to work quickly with the parties
to resolve any concerns raised today. It is important that these cor-
rections be made in a timely manner. Again, I thank the Com-
mittee members for their attention to this bill and would urge swift
passage.

Thank you, Madam Chair, for acting on this so quickly.

The CHAIRWOMAN. Thank you.

We will now turn to our witnesses. First, I am going to have As-
sistant Secretary Washburn make his testimony. Thank you for
being here today. Then maybe we will ask you questions and then
continue down the line of our other witnesses.

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT
SECRETARY—INDIAN AFFAIRS, U.S. DEPARTMENT OF THE
INTERIOR

Mr. WASHBURN. Thank you, Madam Chairman. It is an honor to
be here. Thank you, Senator Udall.

Let me first testify on S. 1219, the Pechanga Water Rights Set-
tlement Act. I want to say that the Administration remains very
committed in the second term to getting water rights settled for In-
dian tribes. This is very important for the Federal trust responsi-
bility towards tribes. We remain very committed to doing so, as I
said in my testimony before the Committee back in May, I believe
it was, on the Blackfeet Water Settlement.

The Department is committed to working with the Pechanga
Bands, the State of California, the local parties and this Committee
in trying to get this water settlement completed. We are still in the
process of analyzing S. 1219, and frankly, we are still negotiating
with the tribe in some respects. So we are not stating a position
of support at this point, but we want to congratulate the tribe and
Chairman Maccaro for his leadership in working so well with the
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water districts in his neighborhood and also with the other tribes
that are in the Santa Margarita River Watershed.

We do have some issues that we have yet to work out with the
Pechanga Band, and we are committed to working with Chairman
Macarro to work through those issues. We appreciate his dialogue.
We appreciate the Chairwoman and the Committee for moving the
ball forward on this settlement. We have seen some progress since
the last time this bill was filed, including, for example, just the de-
crease in the Federal contribution to the water rights settlement.

So things are moving in the right direction with this settlement.
I will be happy to answer more specific questions about any re-
maining concerns that we have during my question and answer pe-
riod.

Let me move on to the New Mexico Technical Amendments bill
at this point. First of all, the Aamodt settlement, which benefitted
the Nambe, Pojoaque, San Ildefonso and Tesuque Pueblos, I first
would like to thank Senator Udall for his leadership in getting this
very, very important water rights settlement through Congress and
continuing to ensure that the settlements get attention, so that we
can continue to make sure that they are finalized successfully and
implemented successfully. We have been looking at these technical
corrections and for the Aamodt litigation settlement, we see that it
largely deals with indexing and costs for this bill. Indexing is very
important, because the value of money changes over time, it usu-
ally lessens. And we have to make sure that the money has pur-
chasing value, so we are able to complete these settlements.

So we are happy to look carefully at those provisions with your
staff, Senator Udall, and see what we can do with regard to mak-
ing sure that we are doing the appropriate thing with regard to the
Aamodt water rights settlement.

As to the Navajo Water Settlement, Senator Udall, we are fully
in favor of the things that you have recommended in the technical
amendments bill for the Navajo Water Rights Settlement Act. I
could go through them one by one, but I believe we are supportive
of each of those changes, and happy to do that. Again, thank you
for keeping your attention on this settlement as well, to keep it
moving forward.

As to the Taos Pueblo Indian Water Rights Settlement, one of
the things that this technical amendment does is deal with so-
called early money, money that we get to the tribes before the set-
tlement is final, so that they can begin projects. One of the things
that your technical amendments do here is to expand the purposes
for that early money. We have negotiated the purposes for the
early money and those were careful negotiations. We generally, the
Administration does not like to provide early money for several rea-
sons, not least of which because it takes some of the pressure off
getting the thing finalized. Once people start having money to
spend, the pressure isn’t so great to getting the settlement finalized
and it has to go to the court and all that.

So we don’t like to do it too much, but we are looking at your
changes, your proposed changes, and we would be happy to talk to
you more about those. I suspect you may have some questions, so
let me stop there. I thank the Committee and Senator Udall for



5

your leadership on keeping these water settlements moving for-
ward so that they will be successful.

Now, Chairwoman Cantwell, let me turn to S. 1448, the Spokane
Bill. This is the bill that I am most well acquainted with, because
I have been working on it for many months now. As you know,
Grand Coulee Dam in the State of Washington is one of our Na-
tion’s most important hydroelectric resources. Our Country has
been earning revenues from hydropower there for decades, and we
have been using land and opportunities taken from two tribes, the
Confederated Colville Tribes and the Spokane Tribe.

The Colville Tribes were compensated for their loss and the pay-
ments to the Colville Tribes have been a very important resource
to the Confederated Tribes. They received $53 million back in the
1990s, and have been receiving well over $10 million a year since
that time, since Congress enacted their settlement act.

The Colville Tribes obtained this settlement because they amend-
ed their Indian Claims Commission case to include a claim for lost
hydropower revenues. They amended their claim many years after
the date had expired to file new claims and long after the Spokane
Tribe had already settled its claims in its own ICC, Indian Claims
Commission case. As a result, it was not possible for the Spokane
Tribe to then amend its case to bring these claims.

And so in essence, the Colville Tribes got their day in court, but
the Spokane Tribe never really did. It is thus largely an accident
of history that one tribe was compensated and another tribe was
not compensated for the very same loss. While this outcome can be
explained legally and historically, it is difficult to justify morally,
frankly.

So for at least three reasons, the Administration is proud to an-
nounce today that it supports S. 1448. First, it is because it is the
right thing to do. For the reasons mentioned above, the Spokane
Tribe deserves equitable compensation for this taking of something
from their reservation that has great value. Second, the Spokane
Tribe has shown patience and engaged in good cooperation to try
to reach a reasonable and just result.

The fiscal climate is not good for these sorts of settlements, as
everybody knows. And I congratulate Chairman Peone and the rest
of the council, some of whom are here today, and former Chairman
Abramson, for their leadership, but also for being reasonable and
hoping to obtain a fair result, but also one that is achievable in the
current fiscal climate.

So finally, Chairwoman Cantwell, one of the other reasons I
would add is your own persistence. You have filed a bill like this,
this bill or one similar, in several past Congresses. I am proud to
say, Chairwoman Cantwell, that I have personally worked on this
issue with your very hard-working staff on a very regular basis
since the beginning of this Congress. I congratulate you for your
persistence.

I am not going to thank you for your patience, because I haven’t
seen much.

[Laughter.]

Mr. WASHBURN. But if there was any patience, I suspect it was
used up with past inhabitants of my office. But I do want to thank
your staff, because it has been an absolute joy to work with them
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on basically a weekly basis since this Congress has begun. They de-
serve a lot of credit for moving this forward.

So on behalf of Secretary Jewell and the Administration, I am
proud to support this bill. Thank you.

[The prepared statement of Mr. Washburn follows:]

PREPARED STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT SECRETARY—INDIAN
AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

S. 1448, SPOKANE TRIBE OF INDIANS OF THE SPOKANE RESERVATION EQUITABLE
COMPENSATION ACT

Chairwoman Cantwell, Vice-Chairman Barrasso, and Members of the Committee,
my name is Kevin Washburn, and I am the Assistant Secretary for Indian Affairs
at the Department of the Interior. Thank you for the opportunity to present the De-
partment’s views on S. 1448, the Spokane Tribe of Indians of the Spokane Reserva-
tion Equitable Compensation Act.

S. 1448 would provide a measure of justice for a historical wrong by providing eq-
uitable compensation to the Spokane Tribe for water power values from riverbed
and upstream lands taken by the United States as part of the Grand Coulee Dam
development in the 1930s and 1940s. The Tribe’s claim is an equitable one because
the Tribe missed its opportunity to make a legal claim with the Indian Claims Com-
mission. In 1994, Congress remedied similar claims by the Confederated Tribes of
the Colville Reservation which had been pending before the Indian Claims Commis-
sion. Although the Colville Tribes received compensation for their lost water power
values, the Spokane Tribe never received similar compensation because they were
foreclosed from doing so. While this outcome can be explained legally, it is difficult
to justify morally.

S. 1448 utilizes a compensatory framework similar to the Colville settlement in
an attempt to compensate the Spokane Tribe for the same type of damages for
which the Colville Tribe was already compensated. Similar to the resolution
achieved for Colville, S. 1448 would establish a Trust Fund in the Department of
the Treasury and require the Secretary of the Interior to maintain, invest and dis-
tribute the amounts in the Trust Fund to the Spokane Tribe. S. 1448 provides a
fair result for the Spokane Tribe. S.1448 does not set a precedent for any other Fed-
eral hydropower facilities or installations because of the unique fact set presented
by the development of Grand Coulee Dam as explained further below. The Adminis-
tration supports S. 1448.

Background

The Colville and Spokane Indian reservations were established in 1872 and 1877,
respectively, on land that was later included in the state of Washington. The
155,000 acre Spokane Reservation was created by an agreement between agents of
the federal government and certain Spokane chiefs on August 18, 1877. That Agree-
ment was later confirmed by President Hayes’ executive order of January 18, 1881.

The Grand Coulee Dam was constructed on the Columbia River in northeastern
Washington State from 1933 to 1942 and when finished, the 550-foot high dam was
the largest concrete dam in the world. It is still the largest hydroelectric facility in
the United States. Lake Roosevelt, the reservoir created behind the dam, extends
over 130 miles up the Columbia River and about 30 miles east along the Spokane
River. The reservoir covers land on the Spokane Reservation along both the Colum-
bia and Spokane rivers. The federal government, under a 1940 act, paid $63,000 to
the Colville Tribes, and $4,700 to the Spokane Tribe for tribal land used for the dam
and reservoir.

Subsequently, the Spokane Tribe and the Colville Tribes appeared before the In-
dian Claims Commission (ICC). The ICC was created on August 13, 1946, to adju-
dicate Indian claims, including “claims based upon fair and honorable dealings that
are not recognized by any existing rule of law or equity.” Under section 12 of the
Act, all claims had to be filed by August 13, 1951. Settlement awards of ICC claims
were paid out of the U.S. Treasury.

The Spokane Tribe filed a claim with the ICC just days before the statutory dead-
line. The claim sought compensation for land ceded to the United States under an
agreement dated March 18, 1887. It also asserted a general accounting claim. Both
claims were jointly settled in 1967 for $6.7 million and neither of the claims ref-
erenced the Grand Coulee Dam.

The Colville Tribes’ claims with the ICC, also filed in 1951 and designated as
Docket No. 181, included broad, general language seeking damages for unlawful
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trespass on reservation lands and for compensation or other benefits from the use
of the Tribes’ land and other property. The Tribes’ original petition did not specifi-
cally mention the Grand Coulee Dam. In November 1976, over 25 years after the
original filing of Docket No. 181, and nearly a decade after the Spokane had settled
its claims, the ICC allowed the Colville Tribes to amend their 1951 petition to seek
just and equitable compensation for the water power values of certain riverbed and
upstream lands that had been taken by the United States as part of the Grand Cou-
lee Dam development.

In 1994, Congress recognized that the water power values were compensable and
settled with the Colville Tribes, enacting the Confederated Tribes of the Colville
Reservation Grand Coulee Dam Settlement Act (P.L. 103-436, Nov. 2, 1994). The
Act settled the claims filed in 1976 by the Tribes’ amended petition. The Act pro-
vided the Colville Tribes a lump sum payment from the U.S. Treasury of $53 million
for lost hydropower revenues and, beginning in 1996, annual payments that have
ranged between $14 million and $21 million for their water power values claim. The
cost of the annual payments is shared between the Bonneville Power Administra-
tion, which markets the power generated at the dam, and the Treasury.

There is no dispute that the Spokane Tribe suffered a loss arising out of the same
set of actions by the United States that formed the basis of the Colville Tribes’
amended claims filed in 1976. The Spokane Tribe had settled its ICC claim nearly
10 years before the Colville Tribes were allowed to amend their ICC claims to in-
clude a specific water power values claim. Thus, when these water power claims
were recognized by Congress in 1994 as valid, compensable claims, the Spokane
Tribe’s case had long since been settled and thus there was no vehicle for the Spo-
kane Tribes to raise a similar claim. As a result, it is partly an accident of history
that the Colville Tribes received compensation and the Spokane Tribe did not.

S. 1448

S. 1448, the Spokane Tribe of Indians of the Spokane Reservation Equitable Com-
pensation Act, is designed to provide the Spokane Tribe with an equitable and com-
parable compensation similar to compensation the Colville Tribes received almost
two decades ago from the federal government for the Colville Tribe’s lost water
power values. S. 1448 establishes a Recovery Trust Fund and directs the Secretary
for the Department of the Treasury to deposit $53 million into the fund. The Sec-
retary of the Department of the Interior is directed to maintain, invest, and dis-
tribute the funds to the Spokane Tribe after the Spokane Tribe submits a distribu-
tion plan to the Secretary of the Department of the Interior. We note that expendi-
ture of these funds would be subject to the Statutory Pay-As-You-Go Act of 2010.

S. 1448 provides that the Bonneville Power Administration (Bonneville) shall pay
to the Spokane Tribe an annual amount equal to 25 percent of the Computed An-
nual Payment, defined in the bill as certain payments calculated pursuant to provi-
sions of the Coleville Settlement Agreement, for FY 2013 and provides for subse-
quent payments to the Spokane Tribe, from 2015 to 2023, 25 percent of the Com-
puted Annual Payment for the preceding fiscal year, and from 2024 and each year
thereafter, an amount equal to 32 percent of the Computed Annual Payment for the
preceding fiscal year. The bill, starting in 2023, also provides Bonneville with $2.7
million in interest credits from the Department of the Treasury for every year that
Bonneville pays the Spokane Tribe pursuant to this legislation. These percentage
payments by Bonneville and interest credits to Bonneville are the same as in the
previous versions of the bill and therefore the Department has no concern related
to these percentages or interest credits, nor the duration of payments to be made
by Bonneville to the Spokane Tribe. Finally, the bill includes a provision extin-
guishing all monetary claims by the Spokane Tribe regarding the Grand Coulee
Dam project.

In the 112th Congress, the Department expressed concern with Section 9(a) of S.
1345, which was the bill introduced during the 112th Congress to address this issue.
While the Department supported the concept of providing a clear delegation of au-
thority to the Tribe to achieve its law enforcement goals, the Department was con-
cerned that the language was broad and could be construed to delegate more than
just the authority intended by the Tribe. The Department’s concern has been ad-
dressed with the removal of former Section 9(a) of S. 1345.

Although the Administration did not support previous legislation, in part, because
the Tribe had not established a legal claim to settle, the Administration supports
equitably compensating the Spokane Tribe for the losses it sustained as a result of
the federal development of hydropower at Grand Coulee Dam. The facts and history
show that as a matter of equity the Spokane Tribe has a moral claim to receive com-
pensation for its loss. The compensation provided by S. 1448 is commensurate with
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the compensation provided to the Colville Tribes for the losses arising out of the
same actions. The Department supports S. 1448.

S. 1219, THE PECHANGA BAND OF LUISENO INDIANS WATER RIGHTS SETTLEMENT ACT

Good afternoon Madam Chairwoman, Vice-Chairman Barrasso, and Members of
the Committee. My name is Kevin Washburn. I am the Assistant Secretary for In-
dian Affairs at the Department of the Interior (Department). I am here today to pro-
vide the Department’s views on S. 1219, the Pechanga Band of Luiseno Indians
Water Rights Settlement Act, which would provide approval for, and authorizations
to carry out, a settlement of all water rights claims of the Pechanga Band of Luiseno
Indians (Band) in the Santa Margarita River Basin in southern California. At this
point, we are unable to support S. 1219. However, based on the progress by the par-
ties to date, the Administration is committed to achieving a settlement that can be
supported by all parties.

I. Introduction

Negotiating settlements of Indian water rights claims has been and remains a
high priority for this Administration. Indian water rights settlements help to ensure
that Indian people have safe, reliable water supplies and are in keeping with the
United States’ trust responsibility to tribes. They promote cooperation in the man-
agement of water resources and encourage communities to work together to resolve
difficult water supply problems. The Administration’s policy on negotiated Indian
water settlements has been set forth in detail in our support for the settlements en-
acted into law in the Claims Resolution Act of 2010, Pub. L. No. 111-291 (Dec. 9,
2010), which benefitted seven tribes in three different states, and in the testimony
I gave before this Committee in May 2013 on the proposed Blackfeet Water Rights
Settlement Act of 2013. I will not restate this policy or the principles that underlie
it, except to note that Secretary Jewell continues to make the negotiation and imple-
mentation of Indian water rights settlements a high priority for the Department.
The Department understands that Indian water rights and related resources are
trust assets of tribes, that water rights settlements enable the Federal government
to protect and enhance those assets, and that when Congress enacts an Indian
water rights settlement it is fulfilling its unique obligation to Indian tribes. The De-
partment is committed to working with the Band, the State of California, the local
parties, this Committee, and the sponsors of S. 1219 to craft a settlement that we
all can support.

The Department is still in the process of analyzing S. 1219 and is able to offer
only preliminary comments on the bill at this time. Before I discuss the settlement
agreement and address Federal concerns, however, I do want to recognize the sig-
nificant efforts of the Band over many years to protect its water rights and to secure
a safe and adequate supply of water for its community. These efforts have led to
this proposed settlement, which reflects a creative and cooperative approach to solv-
ing problems of water supply and water quality on and near the Pechanga Reserva-
tion. One of the most positive features of this settlement is how it builds upon prior
agreements to establish a long term cooperative arrangement for sustainable ground
water management in the Santa Margarita basin.

S. 1219 would approve a settlement negotiated among the Band and the Rancho
California Water District (RCWD), the Eastern Municipal Water District (EMWD),
the Metropolitan Water District (MWD), and the United States. The settlement
would resolve water rights claims for the Band that the United States brought near-
ly 60 years ago in United States v. Fallbrook Public Utility District, the general
stream adjudication of the Santa Margarita river system. The United States also
brought water rights claims for two other Indian tribes in the same river system,
the Cahuilla Band of Mission Indians and the Ramona Band of Cahuilla Mission
Indians. Separate settlement discussions are underway with respect to those claims
and our Federal Team, which has been in place since 2008, is working closely with
each of the Bands.

II. Federal Concerns

We testified about the complexity of this settlement and the issues that need to
be addressed on September 16, 2010. I won’t repeat our testimony on that earlier
version of the legislation, H.R. 5413, other than to say that we will continue to ana-
lyze those issues as well as the related issue of non-Federal cost share. S. 1219 in-
cludes some positive changes and we appreciate that the Band is willing to work
with the Department to address our concerns, including our concerns with Federal
obligations, cost, cost share, water quantity, and water quality.

The proposed legislation would recognize a Federal reserved water right in the
Band in the amount of 4,994 acre feet, to be made up of water from various sources,
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including imported water and recycled water that would be furnished under con-
tracts between the Band and the local parties. These various sources include (1)
1,575 afy of local groundwater; (2) 525 to 700 afy of imported recycled water; and
(3) up to 3,000 afy of imported potable water. S. 1219 calls for a Federal settlement
contribution of $40.19 million for a number of purposes, including $12.23 million to
assist the Band in purchasing potable water imported from MWD and $27.96 mil-
lion for infrastructure that would treat and deliver imported recycled and potable
water to the Reservation.

Overall, the requested Federal monetary contribution in S. 1219 is down just over
$10 million from prior versions of the legislation ($50.242 million to $40.192 million.
Other changes in the legislation include the elimination of the demineralization and
brine disposal facility, which had been a critical element of the settlement pre-
viously. Funding for that facility now appears to have been transferred to a general
water quality account “to fund groundwater desalination activities” by the Band.
The Department has requested that the Band provide more information about the
rationale supporting these changes.

In addition, the Band’s Reservation also includes a small portion of land in the
San Luis Rey watershed. In the interest of achieving a comprehensive settlement
of all of the Bands water rights claims, we are weighing whether principles of final-
ity would better be achieved by including water rights for that parcel of land in the
settlement.

Because of scarcity and tremendous competition, water rights in southern Cali-
fornia are extremely expensive. In these circumstances, great care must be given to
the decision to include imported and recycled water as part of the Band’s Federal
reserved water rights. We are continuing to examine cost and other issues associ-
ated with how the settlement treats imported water. While we are unable to support
S. 1219, based on the progress by the parties to date, the Administration is com-
mitted to working with the Band and the local parties to achieving a settlement
that can be supported by all parties.

III. Conclusion

The Pechanga Band and its neighbors are to be credited for working towards a
negotiated settlement of their dispute over water rights. After years of litigation,
this settlement lays out a potential framework for resolving the Band’s Federal re-
served water rights claims, and achieving other goals such as managing ground-
water, addressing water quality issues, and alleviating water shortages in the basin.

We look forward to working with the Band and the local parties to finalize a set-
tlement that appropriately secures the Band’s water rights and defines clearly the
roles and responsibilities of each party to the settlement.

S. 1447, NEW MEXICO NATIVE AMERICAN WATER SETTLEMENTS TECHNICAL CORRECTIONS
ACT

S. 1447, the New Mexico Native American Water Settlements Technical Correc-
tions Act, proposes amendments to three Indian water rights settlements: the Taos
Pueblo Indian Water Rights Settlement Act (Public Law 111-291) (Taos Settlement
Act); the Aamodt Litigation Settlement Act (Public Law 111-291) (Aamodt Settle-
ment Act); and the Navajo water rights settlement provision of the Omnibus Public
Land Management Act of 2009 (Public Law 111-11) (Navajo Settlement Act).

Some of these proposed amendments are minor, consisting of corrections in spell-
ing and section numbering. Other amendments are more substantive and could have
budgetary impacts. The Department of the Interior continues to be fully committed
to implementing these Congressionally enacted water rights settlements, and we
recognize and appreciate that the goal of this bill is to make targeted fixes to these
statutes in order to facilitate implementation. Many of the amendments proposed
in the bill are helpful and could make the work of the implementation teams on the
ground much easier by eliminating unclear language in the original enacted bills.

However, at this time the Department and its sister agencies have not yet com-
pleted a full assessment of the potential impacts of this legislation, particularly the
budgetary and fiscal impacts. Once we complete this analysis, if there are provisions
that the Administration does not support as currently drafted, we would welcome
the opportunity to work with the sponsors and bill proponents to address out con-
cerns. The changes to each settlement proposed by S. 1447 are discussed below.

Aamodt Litigation Settlement

The Aamodt Settlement Act provides for indexing of mandatory appropriations in
two places, Sections 617(a) and (c). Like the provisions in the Taos Settlement Act,
discussed below, both of these provisions would allow for multiple indexing adjust-
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ments over a specified period of time—between Fiscal years 2011 and 2016. Section
3(b)(1) of S.1447 would remove these time limitations.

The Department believes that indexing continuing throughout the construction
period (ending in 2024) for the municipal water system that is the center of this
settlement could help to ensure complete implementation of this settlement. The
current limitations on indexing could put completion of the water system and, thus,
the settlement itself, in jeopardy. However, at the same time we believe that the
changes in indexing will have impacts on the Treasury and could trigger mandatory
offset requirements. As noted above, the Administration is still reviewing this legis-
lation and therefore is not taking a position on these provisions at this time.

The elimination of any reference to years for indexing of the Aamodt Settlement
Pueblos’ Fund in Section 3(b)(2) of S. 1447 may have a similar effect but analysis
of this proposed provision is complicated by virtue of other cost adjustment provi-
sions. Additionally, we note that section 615 of the Aamodt Settlement Act provides
that the funds appropriated under section 617(c) are to be invested by the Secretary
of the Interior following the date the waivers become effective under section 623 of
that Act. After section 623 is triggered, the funds would be earning interest, which
will help maintain the purchasing power of the funds and make indexing less nec-
essary.

Finally, section 3(a) of the bill refers to “Section 615(c)(7)” of the Settlement Act.
Because there is no section 615(c)(7) in the Act, we assume this should be a ref-
erence to “Section 615(d)(7)”. The goal of this language seems to be to allow the
Tribe to use its OM&R fund earlier in some situations, but always after the enforce-
ability date. The Department has no objection to this particular provision.

Navajo Water Settlement

Section 4 of S. 1447 would amend the Navajo Settlement Act in several respects.
The first two amendments are non-substantive in nature and are supported by the
Department.

Section 4(c) of the bill would amend section 10604(f)(1) to allow the Navajo Nation
to begin receiving groundwater (non-project water) through Project facilities without
triggering the 10 year operation and maintenance (O&M) payment waiver provision
of Section 10603(c)(2)(A) of the Settlement Act. This amendment benefits the United
States in that it would prevent the Navajo Nation from requesting O&M payment
waivers (which would require the Department to pay O&M costs) until Project water
from the San Juan River is delivered to the Navajo Nation. The Navajo Nation has
the responsibility for paying O&M costs of non-Project water delivery under Section
10602(h)(1) of the Settlement Act.

Section 4(d)(1) of the bill would amend Section 10609 of the Settlement Act to
allow funding identified for the Conjunctive Use Wells in the San Juan River Basin
and in the Little Colorado and Rio Grande Basins to be used for planning and de-
sign as well as construction and rehabilitation of wells. Without the amendment
only construction and rehabilitation are authorized uses of the funds. Because costs
are capped, this change will have no effect on the final costs of the settlement. The
Department believes that using this funding for planning and design is useful, since
only a coarse level of planning, and no design work, has been done for these wells.

Section 4(d)(2) of the bill would amend the Settlement Act by increasing the
amount of Project funding that can be spent on cultural resources work from two
to four percent of total project costs. The Project area is rich in cultural resources
and significant work must be done in this area, so the proposed increase appears
to be reasonable and appropriate. Correspondingly, section 4(d)(3) would reduce the
percentage of funds that may be spent on fish and wildlife facilities from four per-
cent to two percent. Based on current information, this change also appears to be
reasonable and appropriate. Both of these proposed changes are consistent with the
Project cost estimate included in the FEIS and, when taken together, they do not
increase the cost of the Project.

Finally, section 4(e) of the bill would correct language in the Settlement Act that,
absent amendment, could be interpreted to mean that the court in the stream adju-
dication had jurisdiction over the Project contract between the United States and
the Navajo Nation. The Department supports this clarification which comports with
existing law.

Taos Pueblo Indian Water Rights

S. 1447 proposes to amend two provisions of the Taos Settlement Act. Section 2(a)
of the bill would modify Section 505(f)(1) of the Taos Settlement Act by expanding
the list of allowable purposes for which $15,000,000 in “early money” provided by
Section 505(f) could be used. The Section 505(f) funding made available for imme-
diate expenditure by Taos Pueblo represents an exception to the Department of the
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Interior’s general policy that all settlement benefits should flow at the same time,
only after settlement enforceability conditions are met.

Accordingly, the purposes for which the money could be spent under Section 505(f)
were carefully negotiated with the Pueblo to make some funds available to the
Pueblo for specific high priority purposes, such as protection of sacred wetlands
known as the Buffalo Pasture and purchase of State-based water rights that are
rapidly increasing in cost. Expanding the purposes for which “early money” can be
expended removes the distinctions between Section 505(f) and Section 505(a), which
sets forth the full list of allowable purposes for which the Taos Pueblo Water Devel-
opment Fund can be expended once the settlement is final and enforceable. The Ad-
ministration wishes to work with the Pueblo and the bill’s sponsors to determine
exactly what problems the Pueblo needs to address.

The second amendment to the Taos Settlement Act is a proposed change to the
indexing of mandatory appropriations for settlement funding in the current version
of the Act. Section 509(c)(1) of the Act provides that mandatory appropriations are
subject to indexing but allows such indexing only between fiscal years 2011 and
2016. S.1447 would remove the time limitations for indexing.

The Administration is still analyzing this amendment but believes that the
changes in indexing will have impacts on the Treasury and could trigger mandatory
offset requirements. Moreover, we note that section 505 of the Taos Settlement Act
provides that the Fund at issue is to be invested by the Secretary of the Interior
following the enforceability date of the settlement. Therefore, the funds at issue will
already be able to earn interest beginning not later than 2017, which will help
maintain the purchasing power of the funds provided and make indexing less nec-
essary.

The final amendment to the Taos Settlement Act would remove the requirement
contained in Section 509(c)(2)(A)(i) that $16,000,000 of mandatory funding for grants
to non-Indian parties be transferred from Treasury between fiscal years 2011 and
2016. The full $16,000,000 has already been transferred from Treasury to the Bu-
reau of Reclamation and will be available for distribution upon the enforceability
date of the settlement. The Department believes that the purposes of this amend-
ment have already been achieved.

Conclusion

The Department agrees that technical amendments to the Taos, Aamodt and Nav-
ajo Settlement Acts should be made. We stand ready to work with the sponsors, the
bill proponents and this Committee to craft a technical corrections bill that accom-
plishes the goals of the sponsors in a manner that the Administration fully sup-
ports.

This concludes my statement and I am happy to answer any questions the Com-
mittee may have.

The CHAIRWOMAN. Thank you, Assistant Secretary Washburn,
and thank you for your testimony today on all three bills, and for
your hard work. Obviously, these water rights settlements are
time-consuming. They involve a lot of history and a lot of sorting
out of policy. We appreciate the challenges on all of them. But we
also know that in many instances, these communities are coming
to us with a resolution that is a much better process than legal bat-
tles over many, many decades. So thank you for your hard work.

Thank you for your support of the Spokane bill. You are right,
it has passed this Committee, it has passed the Senate, it has
passed the House, it has just never passed both houses at the same
time. So maybe this Congress will be a charm.

I wanted to ask you about obviously the settlement issue. I think
in your written testimony you mentioned complying with pay-go.
What are your thoughts on the current account that Interior has
for these funds and the compensation source?

Mr. WASHBURN. Well, let me say, that is to the hard question.
You put your finger on it. We are happy to work with you to try
to find offsets. We will have to figure out how to pay for this settle-
ment. It is the right thing to do and I hope that we can do so. I
know that you have used different approaches over the past few
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Congresses to try to figure out ways to make this occur. And
whether we do it at one-time funding or over the course of years,
your staff and I have talked about the different approaches to try
to pay for it. We will be looking for offsets. I am sure the CBO is
going to score this bill and we will have to find the money where
we can.

But we want to have the bill in a place where, if it is possible
to find that funding, we can get it done. That is why I thank you
for holding this hearing today.

The CHAIRWOMAN. With the Colville, obviously the settlement
was both a compensation and a continued fund. That is the same
way you would expect this to work as well?

Mr. WASHBURN. That is the same structure, Chairwoman. It is
very equitable, it is very similar to the structure, I think, that the
Colvilles received. That seems like the fair way to do it.

The CHAIRWOMAN. Okay. But you don’t see, is this an issue that
you think can be resolved before the end of the year?

Mr. WASHBURN. You know, I have been around long enough to
know that a lot of these things don’t happen until the very end of
a Congress, sometimes. Usually they don’t go alone. It is probably
unlikely to happen with a freestanding bill.

The CHAIRWOMAN. No, I am asking, the resolution between the
Department of Interior and those interested in the legislation on a
funding source, a mechanism.

Mr. WASHBURN. Well, I think that is both a problem for us over
at OMB, and it is a problem for the CBO and the people within
Congress that have to finance the bill. I pledge to work with you
on that. I don’t know what the final resolution will be, but we do
pledge to keep the dialogue going to figure out ways to do that.

The CHAIRWOMAN. Okay. Let me turn to my colleague from New
Mexico for his questions. Senator Udall?

Senator UDALL. Thank you, Madam Chair, very much.

Assistant Secretary Washburn, I realy appreciate your willing-
ness to work on these in a timely fashion and move through them
quickly. In your testimony, you express a commitment to work with
my office and the parties to the three New Mexico settlements to
resolve any outstanding issues in S. 1447. And can I get an assur-
ance these these discussions will be carried out in a timely fashion
and move along so that we can get this bill marked up and going?

Mr. WASHBURN. Absolutely, Senator Udall. I have Letty Belin,
with the with the Secretary’s Indian Water Rights Office here, and
I will give you her assurance as well. I will put the words in her
mouth, as well as Fain Gildea and Pam Williams who are here
with us. We have the whole team here and we do commit to you
that we will be as responsive as we possibly can. We share your
desire to see these implemented successfully. Again, thank you for
your leadership on that.

Senator UDALL. Thank you very much. To ask now about Taos
and Aamodt, in your testimony you express concern about the
changes to the dates related to mandatory funding of the Taos and
Aamodt settlement made in S. 1447. How much of the mandatory
funding for these settlements has already been transferred to the
Treasury, to the Bureau of Reclamation? Specifically, how much of
the mandatory funding for the following, for the Taos Pueblo Water
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Development Fund, for the regional water system associated with
the Aamodt settlement, and for the Aamodt settlement water sys-
tems operations maintenance?

Mr. WASHBURN. Thank you, Senator Udall. I believe that a total
of $50 million in mandatory funds has been transferred to the BIA
from the Treasury to be managed as that project develops. And $60
million in mandatory funds for the Mutual Benefits Projects to the
Bureau of Reclamation for the Taos Pueblo Water Development
Fund. For the regional water system associated with the Aamodt
settlement, I believe that the Bureau of Reclamation has received
$56.4 million in mandatory funding for that regional water system.
And finally, for the Aamodt settlement O&M, operation and main-
tenance funds, Reclamation has received $5 million in mandatory
funding for those O&M costs.

Senator UDALL. And can you describe how the indexing issue you
outline in your testimony will continue to be an issue where the
mandatory funding has already been transferred?

Mr. WASHBURN. I will, Senator, as best I can. Let me say I think
we are going to have to get back to you with some of the answers
here. The problem for us is not unlike the one that Chairwoman
Cantwell raised, which is that paying for these things is an issue.
When you change the indexing for mandatory funds that have al-
ready been transferred, you may increase the costs for that money.
So that is where we have to figure out if there need to be offsets,
if there will be scoring for this indexing. And we are trying to iden-
tify that.

It could very well increase the costs. So if it does that, we have
to find the money and CBO has to find the money. We have to fig-
ure out where the money is coming from. So those are the remain-
ing questions that we are trying to answer.

Senator UDALL. Great. Thank you very much. We may have some
additional technical questions to submit to you for the record, too,
for answers. I hope you will answer those also. I am sure you will.

Mr. WASHBURN. I would be happy to. Thank you.

Senator UDALL. Thank you. Thank you, Madam Chair.

The CHAIRWOMAN. Thank you.

Now let’s turn to the rest of the witnesses. We will start with
you, Mr. Chairman from the Spokane Tribe, Mr. Rudy Peone. I
know that you are accompanied by Ms. Marian Wynecoop. I don’t
know if you both are going to testify. Anyway, I will turn it over
to you.

STATEMENT OF HON. RUDY J. PEONE, CHAIRMAN, SPOKANE
TRIBE OF INDIANS; ACCOMPANIED BY MARIAN WYNECOOP,
TRIBAL ELDER

Mr. PEONE. Thank you, Chairwoman Cantwell. I sure appreciate
the time here today.

I do want to echo what Assistant Secretary Kevin Washburn did
say, you have been a champion and a stalwart for us. I really ap-
preciate that, along with various other members of your Com-
mittee, Senator Udall, Senator Murray as well. I really appreciate
that. And hearing that from the Assistant Secretary was great.
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So yes, Ms. Wynecoop and myself will both be testifying today.
I have a whole laundry list of folks that wish they could testify. We
understand they can’t. So we are going to do the best we can.

We already submitted a 64-page document, recapping the history
and justifying this equitable settlement to the tribe. I am here
today as a leader of the Spokane Tribe, just under 3,000 members,
not counting other tribal members that live with us, among us,
married to us, spouses, descendants. That number grows exponen-
tially three or four times over. And this is a decades-long issue for
us. We are approaching a century of dealing with this now.

What you will hear from Marian, to my left, is from an elder who
lived on that river. She was born and raised and went from a life-
style of using that river and everything it provided from the salm-
on to the orchards, everything, to where we are now.

I also have, who is not going to be able to testify, behind me, Vy
Seymour, another elder. She can testify to some of those same
things if she had the chance. Here is an elder who was living on
the property and her parents took them up on the hill, where they
were teaching them how to swim, brought them up on the hill, and
they actually watched the water rise and engulf their home, their
foundation.

So these are things that leaders before me have been coming
back here requesting, demanding, fair, honorable dealing in a set-
tlement to our tribe.

I wasn’t alive, these people were. They lived it, they lived
through it. It almost brought a tear to my eye listening to Assist-
ant Secretary Kevin Washburn state their support. Because we
have been so close. Ever since, I think it was the 106th Congress,
we have been introduced every time since on the House side, on the
Senate side. We have been approved, like you said, once on the
House, once on the Senate, but never at the same time. We are
hoping that the work we have been doing, the work you and your
staff have been doing, the work that the Administration has been
doing, the compromises that my people are making to try to get
this bill settled. It is difficult, and it gets more and more difficult
when I am asked by my elder members the status of this settle-
ment.

Time after time, that number grew smaller. Well, today, I have
a couple of elders with me. And one of them gets to speak, hope-
fully after this they will get to speak with some staff or if other
Committee members come in, we would love to pull their ear on
that.

I have some other folks who traveled with me. Two councilmen,
Greg Abrahamson and Bear Hughes. I also have two other tribal
members, Marsha Wynecoop runs our language program, and
Cheryl Butterfly, who works in our culture program. Cheryl, for ex-
ample, some of the work that they do, they are, with the fluctua-
tion of Coulee Dam and bones are exposed, or when they have it,
they are the ones that are down there, they are the ones that are
repatriating our ancestors. Vy is also one of the ones, the elders
that are there, saying prayers for these people, these tribal mem-
bers, when we repatriate them. They have so much to offer, so
much to talk about.
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But they are the reason we are here. I don’t come back here as
Rudy Peone, I don’t come back here as chairman, I come back here
for my people. That is what our leaders have been doing for years.
The concessions we are making with the back pay, for example,
with the jurisdiction, the land ownership, we are willing to do that
because of the difficulty we have had to see resolution to this issue.
We want to see it done.

The Spokanes have waited long enough. We are not going to go
away. I myself am a competitor, a runner. I do cross country. I al-
ways have, I love that. And that is a long race, and this has been
a long fight that my people have been in. I am willing to see it
through. So any extra time I have, I will allocate to my elder, Mar-
ian. I would like her to discuss a little bit about her life on the
river.

[The prepared statement of Mr. Peone follows:]

PREPARED STATEMENT OF HON. RUDY J. PEONE, CHAIRMAN, SPOKANE TRIBE OF
INDIANS

3. 1448 THE SPOEANE TRIBE OF INDlANS‘: 6F THE SPOKANE RESERVATION GRAND
COULEE DAM EQUITABLE COMPENSATION ACT

September 10, 2013

Thank you Chairwoman Cantwell and members of the Committes. My name is Rudy J, Pecne, [
serve as Chairman of the Spokane Tribe: ol Indians. I very much appreciate the opportunity 1o appear
befure the Senate Committes on Indian Affairs to testify on 5. 1448, Accompanying me and
hanaring the Spokane Tribe today is Marian Wynecoop, o Spokane Tribal Elder who was alive to
witngss the initial inundalion of our Reservation for Grand Coulee hydro storage and Ihe complete
loss of our Tribe's salmon fishery. She will tell her story to the Committee.

SUMMARY

I am here 1oday on behalf of the Spokane Tribe to respectfully ask that the Congress finally treal the
Spokane Tribe fairly and honorably for the flooding of our reservation lands for the production of
hydropower and [or injury 1o our homeland, pur tribal cconomy, our cultucs, and ultimately our
Spokane peaple. The Grand Coules’s waters fiooded the lands of two adjoining Indian reservations
that held great economie, cultural and spiritval significance for the people residing thereon. Oursis
one of those reservetions. The other Is the Colville Tribes Resarvation,

Our life, culture, economy and religion centered around the rivers. We were riverpeople. We were
fishing pcople. We depended heavily on the rivers and the historic salmon runs they braught to us.
Neighbering tribes referred to us as “the Salmon Eaters.” The Spokane River, which was named
after our people, was and continues to be the center of our world, We know it as the Path of Life.
Tresident Rutherford B. Hayes in 1881 recognized the importance and significance of the rivers by
expressly ineluding the entire adjacent riverbeds of the Spakane and Columbia Rivers within our
Reservation. Bul the Spokane and Columbia Rivers are now bensalh Grand Coulee’s walers, Today
our best lands and fishing sites lie at the battom of Lake Roosevelt.

The proposed Legislation is designed to end a lengthy chapter in American history, in which the
United States and Amerivan cilizens reaped tremendous rewards al the expensce of the Spokane Tribe
and the Confederated Tribes of the Colville Reservation. The severe devastation wrought upon both
tribes was unprecedented, And though the affected Jand areas held by the Spokane Tribe were
roughly only 40% ol that held by the Colville Tribes, a portion of the Colville’s salmon fishery
cantinues to reach their Reservation, while the Spokane’s fishery was lost entirely. Additionally, the
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Spokanes lost forever a prime site on the Spokane River that it could have developed for
hydrapower. Ultimately, both Tribes suffered severely. We continue to be greatly impacted by the
operation of Grand Coulee Dam each and every year.

Priar ta its censtruction, during ils operation and with the completion of the Third Powerplant in
1974, the United States acknowledged and supparted its responsibility to fairly and honorably
address the losses to be suffered by the Spakane Tribe as well as the Colville Fribes related to Grand
Coulee. The Colvilles sceured a settlement with the United States in 1904, while the Spokane claims
arc alill unreselved.  Thiz lepislation ie consistent with Congressional policy towards tribes
impacted by federml hydro projects, as reflected in the Colville Scitlement and legislation cnacted
between 1992 and 2000 to provide additional, equilable compensalion for the Sioux MNations
impacted by the Pick Sloan Project.!

Finally, 1 would like ta thank Senator Cantwell for sponsering cur Bill. We were here during the last
Congress to testify in support of S. 1343, anly to have the Administration raise somewhat belated
concerns over certain provisions of that Bill. Under Senator Cantwell’s strong leadership, and with
the tireless afforts of her stoff, we have worked hiord with the Administeation and stakehalder
agencies ta address those concerns. For instance, the land and jurisdictional transfer provisions of
prior bills have been removed and the aniount of back pay has been cut nearly in half, My Tribe
made these difficult decisions in hope ol Gnally receiving eomplete compensation [or the Inundation
ol our lands and destruction of cur salmon Ashery.

HISTORICAL CONTEXT
From time immemecrial, the Spokane River has been the heart of Spokane's aboriginal territory.

[x 1877, an ngreament was nepatiated betweaen the United States and the Spokane to reserve for the
Tribe a portion of its aboriginal lands approximating the boundaries of the present Spakane Indian
Reservation.

On January 18, 1881, President Rutherford B. Hayes issued an Exccutive Criler confirming the
Agreement, and with cxacting languape, expressly included the Spokanc and Colurabia Rivers
wilhin the Spoksanc Indian Reservation

Section 10{e} of the Federal Power Act (16 U.5.C. 803(g)) reqquires that when lcenses are issued for
a hydropower project involving tribal land within an Indian reservation, a reasonable annual charge
shall be fixed for the use of the land, subject to the approval of the Indian tribe having jurisdiction
over the land. Had a state ar a private entity developed the site as originally contemplated, the
Spokane Tribe would have been entitled ta a reasonable annual charge for the use of its land. The
Federal Government is nat subject to licensing under the Federal Power Act.

! Mee Attachment 1 (Fuly 22, 2013 Lester from Chaimian Peone to Senater Cantwell) and Attachment 1A, &
dshect showing lzgislation providing equitable eeompestion forthe Calville Tribes and the Fick Slaan Tribes

Lk =1 "o
Tor flooding to veservation Iuwls rom Federal Hydio Prejects,
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MNumerous statements made by federal officials acknowledged the need for the Spokane Tribe to
reeeive Tair compensation [or the use of its land and water. In one example, Willlam Zimmerman,
Assistant Commissioner ol lndian AlTairs, wrote:

“the mutter gf protecting these valuable Indion vights will receive active atleniton in
connection with applications filed by the interested parties before the Federal Power
Commission for the pawer development.” 2

A letler approved by Seeretary Iekes, from Assistant Commissioner Zimmerman to Dr, Elweod
Mead, Commissioner of Reclamation, stated in connection with the "ighis of the Spekanc Indians,”
that the Grand Coulee project, as proposed:

“shows the cast of installed horsepawer to be reasonable and avie that could bear a
reasouable annual vental in addition thereto for the Indians’ land and water righvs
involved, "

The United States Dopariment ol Justice has recognized these promises as an undertaking of a
federal obligation, which promises were made to both the Colville and Spokane Tribes.

“The government began building the dam in the mid-1930's. A letter dated
December 3, 1933, to the Supervising Engineer regarding the Grand Coulee and the
pover interests of the Tribes, with the approval signature of Seevelary of the Iteriar
fckes states:

This report should take inta cansidaration the most valuatie purpose fo which the
Indians’ interests cowid be placed, imcluding the development of hylro-efectric

Pover.

W'e cannat too strongly imprass tipon you the ivportance of this matter 16 the Indions
and therefore o requiest thar it be given carefid aud prompt attention 50 as fo avoid
any unnecessary delay.

Alvo, o letter deied Decembur 5, 1933, to the Commissioner of the Bureau of
Reclamation and endorsed by Interior Secretary Iukes, stated that "It is necessary to
secure additionad duta befoare we can advise you what would constitile o reasonable
revenue 1o the Indians for the use of their lands within the [Grand Coulee] power
aned reseirvoir site areas. " And a letter dated June 4, 1935 from the Commissioner af
the Bureau of Reclamation requested that additional data be seesived o determine 'a
reasonable revenue to the Tdians for the use of their lards within the power and

2 Letter from William Zimmerman to Horvey Meyer, Colville Agency Soperintendent, dated Septernber 3, 1933,
3 Letter from Willjam Zimmerman to Elwond Mead, dated Dee, 5, 1933,
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reservoir site greas, ™t

Asstated inthe testimany of the Assistant Secretary for Indian Affairs, concerning the 1994 Colville
Selfement logislation, approved in PL. 103436: "Qver the next several years the Federal
Government moved ahead with the construction of the Grand Coulee Dam, but somchow the
pramise that the Tribe would share in the benefits praduced by it was nat fulfilied.”

Pursuant to the Act of June 29, 1940 (16 U.S.C. 835d et seq.), the Secretary paid ta the Spokane
‘Tribe $4,700. That s the total compensation paid by the Linited States ta the Spokane Tribe for the
use of our ribal lands for the pasl seventy-{ive years,

When the waters behind the Grand Caules Dam began to rise, the Spokane peaple wers amaong the
most isolated Indian tribes in the sountry, The Tribe's complete reliance on the Spokane and
Columbia River system had remained largely intact since contact with non-Indians. That, however,
wanld be eompletely and irreversibly changed forever, The backwater of the dam, Loke Roosevelt,
floods significant areas of the Tribe's Reservation, including the Columbia and Spokane boundary
rivers within the Reservation. A 1980 Task Force Report to Congress explains the historical conlext
of the Tribe in relation to the Grand Coulee Dam:

“The profect was first authorized by fhe Rivers and Harvbavs Act of 1933 (48 Stat.

1028, 1038}, In spite of the fuct that the Act authorized the profect for the purpese,

among others, of ‘reclamation of public lands and Indian veservaiions . . . .." na

hydroclectric or reclanation benefits flow to the Indians. Hardly anywere employed
at the project site. Indeed, the Tribes have presented evidence that even unskiffed
workers were recruited fiom non-Indion towas far «way. The ivrigation benefits of
the profect all flowed sourth ...

Furthermore, the 1935 enactment mode na provision for the compensation of the
{Spekane and Colvitle] Trfbes. it was nat until the At of June 29, 1948 (54 Star.
703} — seven years afier construction had begun — that Congress authorized fhe
taking of any Colville and Spokance fands . . .. Section 2 [of that Acif requived the
Secretary fo determine the amount o be paid fo the Indians as Just and equilable
compensation, Pursuant fo this authorization the Secretary condemied thousands of
acres of indir lands, primarily for purposes of inundaiion by the planned reservoir,

Apart from the compensation for thase lands, which the Trilres elabm was Incdequate,
na further benafits or compensation were paid to the Indians. Nothing was provided
Jor relocation of those Indians living on the condenined lands; and tribal lands on
the bed of the oviginal Columbia River were not condemued ot all. Worst of all,

* Stalement of Peter R, Steenland, Appellate Section Chief, Bnvironment and Matural Resources Div., Dept, of Tustic:
{Joinl Hearing on 8.225% before 1he Subramnt. on Water and Bower of the Comm. on Energy and Natural Resources and
the Comm. an Indian Affalts, 8. Hre. 103-943, Aug. 4, 1954, at 16).
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Grand Cowlee Dam destroyed ihe salmon fishery from which the Tribes hod
sustaived themselves for centwries. The salimon run played a central vole in the
social, religious and cultural fives of the Tribes. The great mafority of the
popniation of the Tribes thved near the Columbia and ity tributaries, and nigny ware
driven from thelr homes when the arca was flooded. While fnterior Department
officials were aware that the fiskery would be destroyved, the technalogy of the time
did not permit construction of a fish ladder of sufficient height to alfow the selmon to
bypass towering Grand Coulee Dam.

The praject also resulted in the influx of thousends of nor-Indian warkers tnto the
area. Prior to contemplation of the project very fisy non-lndians fived in the region.
Indeed, anthropologist Verne F. Ray, who began hiy fiald studies in 1928, reports
that there were no more than a handful af white families in the vicinity of the future
site of the Grand Cavfee Dam, and that in 1930 the Colville and Spokane were
amonz the most Isalated Indian groups in the United States. Their aboriginal culfure
and ecompmywere largely infact up to that time, Iitdle relionee having been placed an
white trading posts, The subsistence economy of the Indians had continued 1o focus
on the salmon,

Anather principal aboriginal pursuit of the Colvifle and Spokene Indians iwvolved
the gethering of rools and berries on lands south of the rivers. That activity was
largely eurtailed afier the construction of the profect because of the influx of non-
Indiaus on fo those southern lands and boeause the viver was widened fo suck an
extent that crossing it became very difficult. Before the reservoir there were many
places where the river conld be forded, Similarly, humting sauth of the river was also
curiailed. Thus, the Grand Coulee profect had a devastating efiect on their economy
and their culture, ™’

The salmaon runs were entirely and forever lest to the upstream Spokane Tribe. Furthermeors, there
existed on the Spokane River — within the Spokane Reservation — two prime dam sites the Spokane
Tribe could have used for generating hydroelectrie power, Like the Spakanes® salimon runs, these
sites were Iost lorever o Grand Coulee,

Inthe 1940 Act, Congress also directed the Secratary of the Interior to “set aside approximately one-
quarter of the entive reservoir area for the parnmount use of the Indians of the Spokane and Colville
Reservations lor hunting, {ishing, and boating purposes, which rights shall be subjest only to such
reasonable regulations as the Seccetary may preseriba for the protection and conservation of fish and
wildlife.” 16 U.S.C. § 83a(d).

In an extraardinary move, the Tribe in December, 1941, sent a delegation cross-country to meet on
the issues with Commissioner John Collier. Unfortunately, the meeting tock place on December 10

#Final Report, ColvillefSpekane Task Foree, Directed by Lhe Senate Commitiee on Approprintions in its 197G
Report on the Water and Power Public Works Appropriations Bill, 5,Rep,94-504. (Scplembor, 1930).
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— just three days [ollowing the bombing of Pearl Harbor. The Cemmissioner and his
representatives committed to the Tribal delegation they would de all they could in aid of the Tribs,
but that the national prioritics of war meant that redress would have to wait until its conclusion.

In 1946, the Interior Secretary designated nreas within Lake Ronsevelt as “Indian Zanes” to fulfill
the requirements of the 1940 Act's *paramount use™ provisions in recognition of tribal lands
inundated by Lake Roosevelt The *Spokane Indian Zone” and the “Colville Indian Zone" were
lacated generally within the reservations of those Tribes, The Spokanc Zone alse extended up the
inundated Spokane River, within the Spokane Reservation, which today is known as the “Spokans
Arm" of Lake Roasevelt,

TNDIAN CLAMSE COMMISSION FILINGS

In 1946, Congress enacted the Indian Claims Commission Agt. Act of August 13, 1946 (50 Stad,
1049). Pursuant to that Act, there was a five-year statute of limitations to fils claims befare the
Commission which expired Angust 13, 1951, It was vnder the [ndian Claims Commission Act that
the Colvilles were able to settle their claims in 1994, And It was due to a quirk of circumstances that
the Spoakanes were not.

In 1951, both the Spokane Tribe and the Colville Tribes filed land claims with the Indian Claims
Commission prior te the Augusl 13, 1951 Stalute of Limitalions deadline. Neither iribe filed claims
seekine compensation for the uge of their lands for the production of hydropower at Grand Coulee
before the deadline. Neither tribe understood, nor were they advised, that there would be a need to
even fils such claims. After all, beginning in the 19305 and then resuming through the 1970s, the
historical and legal record is replete with high level agency correspondence, Salicitor's Opinions,
inter-agency proposalgfmemorande, Conpressionsl findings and directives and on-gaing negotiations
with the afliccted Tribes to come (o agreements upon the share of revenue gencrated by Grand Coulee
which should go to the Tribes for the use of their respective lands. The Tribes had svery reason Lo
believe that its Trustee, the United States, was, olthough betatedly, going to set in good fhith to
provide fair and honerable compensation to the Tribes lor the Uniled Stales’ proportionale use o our
Tribal resources for revenue generated by the Grand Coules Dam.

The ICC Act imposed a duty on the Bureau of Indian Affairs to apprise the various tribes of the
provigions of the Aet and the need to file ¢laims before (he Commission. While the BLA was weli
aware of the potential claims of the Spokane Tribe to a portion of the hydropower revenues
generated by Girand Cotlee, there is no evidence that the BIA ever advised the Tribe of such elaims,
As the Tribe’s long-time altomey explained in 1981:

“The writer was employed in 1953 as the Tvibe s first General Counsel,  The tribel
Leaders of 1958 were stifl inoffice. When asked why they hiod mot filed claima for the
building of Grand Coxlee, the destruction of theiy fisfiizry amd loss of thelr Iands, they
were thundersiriek. They hoad o bnowledge af all thar they might have filed such
claims, They told the writer that ro ong had aleried them o the possibility of such
claims. They did not fmow that these potential clatms might be governed by the
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Claims Cammission Aet. They assumed tha! their rights were still alive, and well
thay may be. The Superintendent had approached thert i abowt 1949 with the Tri-
pariite agreement between the BIA, Bureau of Reclamation, and the National Parks
Service for the establishment of and administration of the Indian Zores puirsuant to
the Aot of 1940. While he got them 1o sign pre-written resolutions approving this
nereanieni fsof vital fo their river and lake rights, not o word way spoken of the
possibifity of the iribe filing claims. The deadline of August 13, 1931 was thergfare
allowed to pass without the claims heving been fHad."'¢

Thus, the Spolane Tribe in 1957 settled its ICCA claims, while the expectation of fair treatment for
Grand Coulee’s impacls continued. Ironically, the Spokane Tribe’s willingness to resolve its
dilfsrences with the United Siates would later be used as justilication for the United States’ refusal to
deal fairly and honorably with the Tribe.

Meanwhile, the Colvilles, who had not settled their ICCA elaim, continued that litigation against the
United States. In 1975, the Indian Claims Commission ruled for the liest lime cver that it had
jurisdiction aver ongoing claims as long as they were part of a continuing wrong which began before
the ICCA’s cnactment and continued thereafter. Navaye Fribe v. United States, 36 Ind. CL Comm.
433, 434-35 (1975). OQver objections by the United States, the Calvilles sought, and in 1976
obtzined, permission from the Commission to amend their complaint (e inelude for the first time
theit Grand Caulee claims. With new life breathed into thelr claims, the Colvilles pursued litigation
of their amended claims to the Federal Circuit Court of Appeals, which held that the [CCAs “fuir
and honorable dealings” stendard may serve to defeat the United States’ “navigational servitude™
dafense,? In light of this nuling, the United States negotiated with the Colvilles to resolve that Tribe’s
Grand Coulee-related claims. Unfortunately, however, because the Spokane Tribe in 1967 had acted
in cooperation with the United States to scttle its ICCA case, it lacked the legal leverage to force
settlement.

[n 1967, construetion ol six new gencrating units began on the Grand Coulee Dam. That
construction prompted a thirteen-year flurry of activity by the Uniled States to address the claims of
the tribes to a share of the benefits of the Grand Coulee Project.

MNEGOTIATIONS WITH BOTH TRIBES COMTIMUE

In 1972, the Secretary of the Interior’s Task Force hegan negotialion with the tribes through multiple
policy, lepal and technical committees to address the tribes” claims. The “Secretaries Task Foroe™
engaged the tribes on a full range of issues, including compensaticn, riverbed ownership and tribal
Jjurisdiction over the inundated Indian Zones. In 1974 the Solisitor of the Department of the Interior
issued an Opinion, which concluded, among other things, that the Spokane and Colville Tribes each
retained ownership of the lands undeclying the Columbia River and, In the case ol'the Spokane Tribe,

“Memorandum of January 12, 1981 with Final Report, Colville!Spokane Task Force (September 1980).
T Cohvifle Confederated Tribes v, United Siites, 964 F.2d 1102 (Fed. Cir. 1952).
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the lands underlying the Spokane River. The Salicitor found the United States intent to reserve lhose
riverbeds in the Spokans Tribe ¢lear, The Opinion suggested that the resource interests of the Tribes
were being utilized in the produetion ol hydroelectric power at Grand Coules.

In December 1975, the Congress directed the Secretaries of Interiorand the Army 1u establish a Task
Force and to open discussions with the tribes:

“to desermine whar, ifany, inferests the Tribe have insuch production of power af
Chief Joseph and Grand Cowlee Dams, and to explore ways it which the Tribe
might bensfit form any interesi so determined, ™

While these high-level negotiations were taking place, constraction of the third power plant at Grand
Coulee continued, The first generaling unil of six came into service in 1974,

In May of 1979, following twa years of negotiations amsong federal agencies and the tribes, the
Solicilor for Interior proposed Lo the Scerctary of Interior a legislative settlement of the claims of the
Calville Tribe and (he Spokane Tribe, stating

"{ firmly believe that a settlement in this range is a realistic and faiy way of vesolving
this cantraversy. The representatives of the Departiments of Encrgy and Army who
participated on the Federal Negotiating Task Foree cancwr. It adequately reflects
the relathvely weak legal position of the tribes. (If the tribes could gei araund the
Government s defenses they concelvably could establish a case for from 152 te 25%
of the power of the Grand Coulee aud Chief Joseph dams.) In addition to the threat
of lepal lichility to the federal governmient, there iz the wndeniable fuct that the
Colville and Spokane people have been treated shabbily throughout the 40-year
histary af this dispute. To this day they have received (ittle benefit from these
profects on theiy lands whick totally destrayed their flshery tho fish ladders were
inciuded) and inaiterably changed their way of life. It has been the non-Indian
comnminities and irvigation districts who have benefited from these projects. Miuck
reservation land remoins desert, wiile across the river irrigated non-indian lands
bloeimn.

I am also hopeful that this iy one “pro-Tndian” bill that the Washington Stare
congressional delagation will support as a fuir resolution of a sorry chapter of our
history. The tribes have iried recently jo cultivate suppert for such a seitlement
proposal among key members af the delegation, My understanding is that the
delegation's cancerns have focused on tha size of a seitlement ewerd (iribal demands
have veferred to lundreds of millions of dellars) and a tvibal propesal for alfocation
of afirm power supply inthe 1980 s an ailucation whick might be seen as a threat to
domastic veers in fimes of shortare. ™ °

¥ 8. Rep, 94-503, Dec. 4, 1975, at 79.
% Lagislative Proposal on Setilement of the Claims of the Calville and Spokane 1ribes, Memorandum ol Leo M. Kl
1o Eliat Cutler, May 7, 1970,
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We do not know what happened to this Interior Solicitor proposal to settle the claims of bath tribes.
We do know that the sixth and (inal unit of the third power plant was completed in 1980. In that
same year, the congressional Task Foree completed its wark. In spite of Congresses’ diresticn,
rather than deterinine the tribal interests involved in Grand Coulee and the benefits they might derive
fram those intercsts, for the first time in nearly 50 years of promises and negotiations with beth
tribes, the Task Foroe nsserted legal arguments which the United Stetes might use to defend against
ot forestall any tribal claims fora share of the hydropower generated by or the revenues derived from
the Grand Coulee Praject. The report concluded the United States may not be required by law to
provide compensation al the same tlime that the Project’s abiliyy o provide benefits to the United
States and the region was talking n quantum leap,

The third powerhouse alone provides enongh eleciricity to meet the combined power demand ofthe
citics of Portland, Oregon and Seattle, Washington. However, its contribution to the Federal
Columbia River Pawer System and the inter-connected electrie systems serving the western United
States goes far beyond the amount of hydropawer that is generated.

With completion of the third powerhouse, the Grand Coulee Praject was positioned to play a pivotal
rale in the creation of downstream hydropawer benefits from releases from large Canadian storage
reservoirs, Grend Coulee beeame the ecitical link between water storage facilities in the upper
reaches of the Columbia River Basin and downstrcam generating gssets. Rated at 6,809,000
kilowatts capacity, the power-generating complex at Grand Coulee became the largest electric plant
in the Lnited States, third lorgest in the world. It now preduces about 21 billion kilowatt hours
annuclly, four times more electricity than Hoover Dam on the Celorado River, and is the least-cost
power source in tlie region’s resource stack.

In addition to power production, Grand Coulee is the key 1o maintaining operating Nexibility and,
mast imporiant, the reliability of the Federal Columbia River Power System and inter-connected
systems.

Without the third power plant in particular, and the Grand Coulec Praject in general, the
confipuration and operation of the Federal Columbia River Power System would be very different.
The eleciric syslems serving the Pacific Northwest (and western United States) would be fess
elficient, have much higher average system costs and be far less reliable.

In a sad twist of historical events, twe tribes — each feeling the irreversible pain of Grand Coulee’s
devastation — found themselves on separale paths. The Colville Tribes were able to continue their
legal baltles with the United Stales through settlement in the mid-1990s, while the Spokane Tribe’s
uniformed willingness to seitle in the | 960's cost it substantial legal and politicsl leverage in future
denlings with the Uniled States,

The Tribe nates here that this legislation is not o settlement of legal claims. Rather, it is “to provide
for equitable cornpensation. . . for the use of tribal lands for the production of hydropewer by the
Grand Coule= Dam. . " Congress has an established policy of providing subsequent cquitable
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compensatian far tribes impacted by federal hydroclectric projects, In the case of Pick-Sloan,
Cangress passed five acts between 1992 and 2000 that acknowledzed decades-prior federal
compensation as inadequate and established trust funds for affected tribes seeded by Pick-Sloan
revenues. [n determining fund amounts, Congress endeavored to employ the same methodology to
ensure that Lrikes affected by Pick-Sloan received similar compensation. In the case of Pick-Slean,
there was no pending Litipation that spurved Congress to act: the relevant stabates of limitation had
leng since rua.

Similar to Pick-Sloan equitable compensation acts, the Colville seitlement was also nota settlament
of legal claims, The Department of Justice took the express position before Cangress that the
Colville also had na legal claim; only a *moral claim®, The settlement was based on the history and
record of dealings with the Tribe, This history and record includes the repeated promises made by
the U.5. to provide compensation to both tribes.

“i¥hile plaintiff hod ne legal and equitable claim based on the navigational
servitude, thay did have a viable woral elaim based on the "fatr and honorable
decdings ™ provision of the Indian Claims Comumizsian Aet of 1946,

The resolution recched in the proposed sertlement does not constitite an admission
of liability. . . . But, we are prepoed (o recognize that the vacord, in this timely filed
claim, can be read 1o reflect an wnderfaking by ihe United States with respect to
power valuzs. Becawse of that vwe think it is fair and just to fushion a complete
resolution aof thiy lengstanding claim. "'

CONTINUING RECOGNITION OF THE TRIBE'S INTERESTS

In 1990, the federal government and the Tribes entered into the Lake Ransevelt Cooperative
Management Agreement, which stales that “[(he Spokane Tribe shall manage, plan and regulate all
aclivities, development, and uses that take place within that portion of the Reservation Zone within
the Spokane Reservation in acvordance with applicable provisions of federal and tribal law, and
subject to the statutory authorities of Reclamalion . . . Lo carry out the purposes of the Columbia
Basin Project.”

Litigation over the ownership of the original Spokane Riverbed resulted in & sepamte lederal court
opinion (Wuashington Warer Fower v. F.ERC., 775 [.2d 305, 312 n. 5 (D.C. Cir, 1985)), a court
arder {Spokane Tribe of ndions v. Stoke of Washington, Washington Water Power Company and
United States of America, Mo, C-82-753-AAM, Judzment and Decree Confirming Disclosure and
Quieting Title to Property (U.D, Dist, Ct., E.D. Wash., Septeraber 14, 1590}}, and a scparate
setilement apreement (Spokane Tribe of Tndians v, Washington Water Power Company, Mo. C-82-

10 Staemant of Beter R. Steenland, Appellnte Section Chief, Environment and Natral Resources Div., Dept, of
Justice (Joint 1Tearing on S, 2259 before the Suhzamm, an Water end Pawer of the Cornm. on Energy end Nelur|
Rescurces and the Comm. on Indian Affairs, 5. Hrg, 103-943, Aug 4, 1994, a1 17,
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AAM, Judgment (U.S. Dist, C1. E.D, Wash,, Marceh 3, 1993)): all of which pravide and af{irm that
the Spokene Tribe holds full equitable title Lo the original Spokanc Riverbed.

In 1994 Congress passed the Confederated Tribes of the Colville Reservation Grand Coulee Dam
Settlement Act (P.L. 103-136; 108 Stat. 4577, 103d Congress, Movember 2, [994) to provide
compensation to the Calville Tribes for the past and future use of reservation land in the peneration
of electric power at Grand Coules Dam.

A. For past use ol the Colville Tribes® land, a payment of $53,000,000.

B. Forcontinued use of the Colville Tribes’ land, annual paymenits of $13,250,000, adjusted
annually based on revenues from the sale oF electric power from the Grand Conlee Dam
praject and transmission of that power by the Bonneville Power Administration,

In 1894 Cangrass also directed the Bonneville Power Administration, Department of Interior and the
relevant federal ageneics, under the “fair and honorable dealings™ standard, to enter into negoliation
with the Spokane Tribe to address the Tribe™s comparable and equitable claims for the canstruction
and operation of Grand Coules Dam.

During the hearing on the Colville Settlement bill, the Spokanc Tribe sought an amendment that
waould have waived the Indian Claims Commission Act’s statute of limitations to enable the Spokane
to pursue its Grand Coulee claims (hrough litigation. In the words of then Tribal Chairman Warren
Seyler, “We believe it would be unprecedented for Congress to only provide reliel to onc tribe and
not the other when both tribes were similatly impacted.” Hearing Record, Colville Tribes Grand
Coulee Settlement, H.R. 4757, pp. 56-61 (Angust 2, 1994).

Colville Tribal leaders and the bill's Congressional sponsors asked the Spakene to withdraw the
request for an amendment to waive the statute of limilations. The Spokanc complied, with the
understanding that good faith negotiations to reach a fair and honorable settlement with the United
States would be imminenl. As a rcsult, the following statements were made in a colloquy
accompanying the Colville Tribes’ Grand Coules Settlemont legislation: 11

Senator Bradley slated:

v, 2259 sertles the claims of the Confederated Tribes of the Colville Reservation, yet
the claims of the Spakane Tribe which are nearly tdentical i their substance, vemain
unsetiled. The historic fishing sites and the lands of the two tribesweve Inundated by
the Grand Cowlec Prafect. It is clear that hydropower production and water
development assoclated with the Prafect were made possibie by the coniributions of
Both iribes, Thus, § believe it is mcumbent that the United States address its
obligntions under the Fedar, er del ta both Tribes,”

Y Colloquy to Accompany 5. 2239, A BIll Providing for 1he Settlement of the Claims of the Confuderaled Tribes of
the Calville Rezervation Conceming ‘lheir Contribution ta the Moduction of Hydropower by the Grand Coulee Dam,
and for Other Pumposes.
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Senator Murray stated:

“The setilement of the claims qf the Colville Tribes is long overdue. The claim, first
JSiled by the Colville Tribes over forly years ago, is based upon ihe authority the
Congress vested in (e Indian Claims Conumission, which provided a five-yeqr perind
during which Indian tribes conld bring their claims against the United Stafey,

Ufortunately, the Spakane Tribe did not organize its government in time (o
participate in the elaims process,

The fair and honorable dealings standard established in the Indian Claims
Cormission Act showdd clearly aoply to the United Stales” conduct and velationship
with otk the Colvitle aned Spokeme Trilies, [ wounld urge, in the strongest possible
tevmis, that the Department uf the fnterior and other velevam federal agencies enter
inlo figtions wi 2 S Tribe thet might lead lo a foir end equilable

seftlesrent of the tribe s claims. '

Senator Inouye stated:

I fidty support the potion that the United States hias o sioral oblicaiion fo address
the claimy of the Spokane Tribe, amd Fwould be plecised 1a join you in o letter to
Interior Department Secrelary Babblit wrame that neocotiations be underiaken by the
Department.”

Senator Bradley added:

" Linder the Federal Warer Power Act, which is now referred to as the Federal Fower
Act, where an Indian Tribe's fand comributes to power production, the lieensee pist
pav an aununl fee to the fndion Tribe which vepresents the fribe's eatribution tn
power production. 1 too, would be pleased 1o foin Senator Murvay and Chairman
Tnouye in urging the Interipr rimend and the Bonneville Power ddministration

o anter Into negoliations with the Spokane Tribe to address the triba's clatms. ™
Senator WeCain stated:

I also want 1o join my colleagues in wrging the Depavtment of the Interfar 1o selze
thix npperiuniiy fo oadedress the Spokane Tribe ' comparahle end equitable claims jor
damages arising out of the inundation of their londy for the consiruction and
operation gf Grand Coulex Deam, ™

Thus, as the Colville Tribes® claims were being addressed, the United States Congress mode clear its
intent that the Spokane Tribe be treated fairly and honerably in connection with its claims for Grand
Coules damages through prompt, good faith negotiations with the Administration.
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The Spokane Tribe adhered 1o the spirit of good faith negatistions aver the next several years. While
the Administration in general continued its refusal to take Conpress® direction to negotinte fully a fair
and honorable scttlement with the Spokane Tribe, the Administration lead shified [rom the
Department of the Interior to the Bonneville Power Administration.

Forthe next six years, from 1998 to 2004, the Tribe engaped in very difficult negotiations with BPA.
Finally, in 2004, the provisions of a settlement hill were arrived at in which BPA had no objeetions.

LEGISLATIVE HISTORY

Spokane Tribe settlement legislation has been introduced In the 106%, 107", 108", 109", 110%, 111%,
112% and this 113" Conpress. [n the 108" Cangress, hearings on H.R. 1797 were held befare the
House Resources Subcommittee on Waler amd Power on October 2, 2003,

Hearings were also held on the Scnate bill 8. 1438, on Qetaher 2, 2003, before the Indian Affairs
Committee. The bill was approved by the United States Senate on November 19, 2004, The House
of Representatives adjoumed late cn November 20, 2004 wilhout time tu consider the Senate-passed
bill,

A Spokane Settlement Bill was intraduced in the 109%™ Congress. The House bill, H.R. 1797, was
approved by the House of Representatives on July 25, 2005, In the second session of 1 09" Congress,
in 2006, subsequent abjections ta 8. 1438 by the State of Washington Deparimen! of Fish and
Wildlifs, as well as the Lincoln County Commissioners, stalled eonsideration of the settlement in
the Senate. The Senate adjouned without vots on (he scltlement bill,

AMENDMENTS AND SUPPORT

The Spokane Trile thereafter agreed to medify the preposed legislation to address various concerns
related to the retumn to Tribal ownership of lands laken for the Grand Coulee Project.

Spokane Tribal acreage taken by the United States for the construction of Grand Coulse Dam
equaled approximately 32 percent of Colville acreage laken for construction of the dam. The
Spokane settlement previously was based on 39 pereent of the Colviile settlcment. At the request of
members of Congress, the payment provisions for the Spekane settlement bill were reduced o 29
percent of the Calville settlement in exchanpe or return of the Tribe's lands token for the Grand
Coulee Project.
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In 2007, the Spokane Tribe met with the State of Washingtan Depariment of Fish and Wildlife and
the Washington Qffice ofthe Governor o address their concems with the settlement bill, The Tribe
and State entered into an “Agreement In Principle on May 1, 20077 (o resolve those conesrns,

The Tribe and the Linceln County Conunissioners held meetings ta address the cencerns of the
Commissioners with provisions of the bill affecting the Spokane River. The Tribe agreed to amend
the bill to address these cancarns. In 2007, Section 9(2)(2) was removed, thereby excluding translor
to the Tribe of the south bank of the Spokanc River, which is located outside Reservation
boundaries. Sectian 9{a) confined the land to be restored to the Tribe to “land acquired by the United
States. . . that is located within the exterior boundaries of the Spokane Indian Reservation.” On June
4, 2007, the Commissioncrs endorsed hy letter, “strong suppert” for the seitlement legislation as
amended. See Attachmernt 2.

The Stevens County Commissioners in letters of Deecmber 18, 2007, expressed “renevwed support”
ol the Tribe and Jor the setllement; “Please contintte in your cllords ta get legislation passed which
finally settles this debt owed to the Spokane Tribe.” See Attachment 3. The Tribe also met with
landowners concemed about this provision in the bill, The above emendment regarding Section
9(a)(2) resolved their stated concerns.

The Eastern Washinpton Council of Governments, pursunnt to letters of Ianuary 23, 2008, by
Chairman I{en Oliver provide: “We urge your slrangest support and consideration for this issuc.”
See Attachment 4.

The Governor ol the State ol Washinglon, Christine Gregoire, by letter dated Deecember 14, 2007, to
Senstor Cantwell and Congressman Dicks, elso veiced strong support for the settlement legislation,
stating that it is “elearly appropriate” and “long overdue™. See Attachment 5. By letter dated June
29, 2009 to President Obama, Governor Gregoire explained that “t]his legislation [then 5. 1388] will
correct a longstanding wrong™ and “request[ed] the support ol your adminisiration in righting this
injustice and seeuring enzetment of the lagislation.” Id.

The Mayor ol the City of Spokanc, Mary Verner, by letter to the Washington Congressianal
delegation on August 25, 2009, stated “strong support for the Spokane Tribe” seitlernent legislation,
finding that the Tribe had “suffered devastating impacts™ while recognizing the Tribe's “generous
offorts to address . .. the previously stated concerns of affected State and local governments, Indian
tribes and individnal landowners as well as federal agencies.” See Attachment 6.

The Spokane Tribe alsc reached an agreement with the Colville Tribe dated May 22, 2009, providing
for a disclaimer provision in the prior bill (8. 1588) regarding adjoining Reservation boundarics. See
Attechment 7,

[n light of the foregoing supporl, Section @ ol the prior 2009 bill (3. 1388) provided for the return to
Tribal awnetrship of lands within the Spokane Reservation taken by the United States for the Grand
Coulee Project. DOT's Bureau of Reclamation (BOR) thereafier expressed concerns aboul the exlent
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of continuing federal lability under that return of ownership pravision, citing potential liability for
erosion and landslides. Afller extensive Tribal-BOR discussions, the Tribe agreed to remove
language in Section 9 providing for the return of taken Reservation lands to Tribal Lrust status. I
exchange, BOR agreed to a new Scetion %{a) of Bill 5. 1343 that would have confirmed the
delegation to the Spokans Tribe of Secrelarial authorily as set forth in the 1990 DOIL-Tribal
Agreement {appanded hereto as Attachment 8).

The Spokane Tribe has made numerous and significant concessions aver the course of negetiations
on the provisions of the Bill. When members of Congress so requested, the Tribe ogreed that
compensation to the Spolkane Tribe could be reduced to 29% of the Colville scltlemunt even though
Spokane tands taken for Grand Coulee amounted to about 39% of Colville lands so aken, That
significant payment reduction was in exchange for the return to Spakane Tribal trust ownership of
taken lands, Thereafter, at BOR's request, the Tribe relinquished its demand that the BOR land
within the Spokane Reservation Zane be transferred to the B1A to be placed in trust for the benefitof
the Tribe, in sxchange for Congressional confirmation of the delegation of autharity by the Secretary
of the Interior to the Spokane Tribe under the 1990 DOI-Tribal Agreement (Attachment 8). In
testimony before this Committee on S. 1345, the Administration expressed concern over the
delepation provided for in Seclion (a). Inresponse ta that concermn, the Tribe has reluetantly apreed
to remove any reference to fedsral delsgation ol authority over those Reservation londs in the current
Bill.

Additionally, the current Bill relleets a substantial reduetion in back pay compensation: from over
$100 million to 833 millicn. The current Bill also refleets the Tribe’s hard work with Bonneville
Pawer Administration to modify the payment provisions 1o be cansistent with the 2004 agreement
between the Spokane Tribe and the Bonneville Power Administration regarding such payments and
\ereby render (he payments revenue neulral.

The Tribe has reached agresment with members of Congress, [ederal agenceies, the State and county
povernments, the Colville Tribe, as well as private individuals, to resolve their concemns or
ubjections to the bill. We again wish to acknowledpe Senator Cantwell’s strang leadership and the
cansidetable efforts of her staff in bringing the stakeholders together belween the 112% and 113%
Congress’ to resolve niy remaining cancerns.

CONCLUEION

The Tribe has exerted significant efforls to retain its homelands, to receive the benelit of the
promises made by the United States fo rescrve our lands, and to fairly compensate us for the use of
our lands lor the production of hydropewer. Our people have endured enormous past and present
fmpacts to their resources, their way of life and their culture due to operation of the Project. Grand
Coulee delivers enormous benefits to the United States and the region. 'The Colville Tribes, similacly
situated dircctly across the Columbia River, share in the benefits of the Project. Spokane deserves
the same fairand honorable treatment Congress has provided to Calville and to the tribes affected by
Pick Sloan.
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ATTACHMENT 1
July 22, 2013 Latter from Chairman Peone to Senator Maria Cantwell

SPOKANE TRIBE OF INDIANS
P.C. BOX 100 Wellpinit, WA 55040
{509) 458-6560 FAX (500) 453-6575

July 22, 2013

The Honorable Maris Cantwell
311 Hart Senate Gifice Building
Washington, D.C. 20510

Re:  The Spakane Tribe of Indians of the Spokane Reservation Equitable Compensation Act
and the Need for Consistent Applieation of Congressianal Policy Towards Tribes
[mpacted by Federal Hydropower Projects.

Dear Sepalor Canbwell,

I write to request your assistance in passing “The Spokane Tribe of Indiams of the
Spokane Reservation Equitable Compensation Act.” As sot forth hercin, this lepislation is
consistent with established Congressional policies governing fair compensation [or Iribes who
have lost reservation lands to federal water storage and hydropower generation projects. In the
cese of the Pick-Sloan Program, Congress passed five acts between 1992 and 2000 that
acknowledged decades-prior foderal compensation as inndecurate and established tust funds for
the cight affected iribes sceded by Pick-Sloan revenuce, In determining fund amounts, Congress
cadeavored 1o employ Ihe same methodology to ensure (he effecled irfbes received similar
compensation. Notably, there was no pending litigalion spurring Congress o acl. Consistent
with {is treatment of tribes affected by PFick-Sloan, in 1994 Congress determined that inifial
federal compensation 1o the Confederated Tribes of the Colville Reservation for land last ta
Grand Coulee was inadequate and provided substential additional compensation, including
ongoing annual payments sceded from Grand Counlee hydropower revenucs.!  While Grand
Couloe also inundated Spokane reservalion lands, Congress hus yel (o provide compensation to
Spokane beyond the meager $4,700 initial compensation provided in 1940. This result cannol be
squared with the sound Congressional policy that praduced legislation to fairly compensate
Calville and the eipht uibes allocied by Pick-Sloan,

THE PICK-SLOAN EQUITABLE COMPENSATION ACTS

Uder the Flood Control Act of 1944 (33 ULS.C. 701 et seq.}), Congress authorized
construction of five massive dam projects on the Missouri River as part of the Pick-Sloan
Program, the primary purpose of which wes to provide flood contrel downsiream, ns well os
improved navigation, hydro-power generation, improved water supplics, and enhanced
recreation. The U.S. Ammy Corps of Engineers, which construcled and operales Lhe dams,

1pub. L. 103-436, 108 Stat 4577 (Nov. 2, 1994).
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cstimated in 2000 thal the projeets’ overall annual eontribution to the national economy averapes
%1.9 billion. However, for several tribes along the Missourd, the human and economic costs of the
prajecis have far outweiphed any benefits reccived, since the lands affected by Pick-Sloan wore,
by and large, Indian lands, and entire tribal communities and their econamies were destroyed,

Affeeted tribes received initial settlements fram Cengress that included paymenl for direct
praperly damuoges, severance damages (including the cost of relocation and recsmblishment of
affeeted tribal members) and rehsbilitation for the entire reservation. In providing funds for
rehabilitation, Congress recagnized that the tribes as a whele, and not just the tribal membcrs
within the taking areas, were affreted negatively by the loss of the bottomland environment and
resarvation infrastructure. Accordingly, the settlements provided compensation for scverance
damages I.1.1:ld rchabilitation that averaged four and a hall (imes morc than wes paid for direct
damages.

In 1952, the 1.5, Dislrict Conrt awarded the Yankton Sioux $12,120 or about $42 an acre,
for the appmised value of inindated lands in condemnation proceeding in which neither the Tribe
nior its alfecled members wers represented by private connscl, In 1954, the Congress appropriated
2106,500 for severance damages for Yauklon Sioux tribal members, In Jennary 1958, the 1.5,
Disirict Court awarded the Santee Sioux 552,000, or $87.67 an acre, for the appraised value of
inundated laads pursuanl 1o 2 1955 agreement between the Tribe and the Corps of Engineers.

In 1984, a joint Federal-Tribal advisory commitiee cancluded that the compensation the
U.3, provided to tribes impacied by Pick-Sloan greatly undervalued their losses. Between 1992
and 2000 Congress enected legisiation to provide more just compensation. First, Congress enacted
the Three Aftiliated Tribes and Standing Rock Sioux Tribe Equitable Compeneation Act, P.L. 102-
575, 106 Stat. 4731 (Qet, 30, 1992), which established a trust fund ol $148,200,000 for the Three
Affiliated Tribes of the Fort Berthold Reservation related to the loss of 176,000 acres to the
Garrison Dam project, and a trust fund of $90,600,000 for the Standing Rock Sioux Tribe related
ta the loss of 56,000 acres fo the Qahe Dam Projoct. The tnust fimds were sceded with reeeipts of
deposits from the Pick-Sloan program. Compensation amomits were based on Federal-Tribal
advisory commilter recommendalions.

Second, Congress enacied the Crow Creck Sionx Tribe Infrastructure Development Trust
Fund Act of 1996, P.L. 104-223, 110 Stat. 3026 [Qct. 1, 1996), which established a $27.5 millien
Recovery Fund related 1o Lhe loss of 15,693 acres to the Fort Randall Dam Project, fanded with
receipls of deposits fom the Pick-Sloan propram. As with the Three Affiliated and Standing Rock
Sioux tribes, Congress found that the initial compensation payments and mitigation funds thal
were cxpended on Lheir behalf were significantly less than (e value of the actual domages suffered
by the iribes.

L Seq, e Forth Barthold Garrison Act, Pub. L. No. 81-437, 63 Stat. 1026 (1949); Cheyeanc River Qahe Act, 'k,
L. Mo, §3-775, 68 Stat. 1191 {1954); Stending Rack Oahe Act, Pub, L. Te. 85915, 72 Stab. 1762 {1958); Fort
Randall (Craw Greak) fet, Puby, L. Mo. 85-218, 72 Stat. 1766 (1958); Big Bend {(Lower Brule) Acl, Pub. L. Ne. 87-
734, 76 Stat. 898 [1962); and Big Bend (Crow Creek) Act, Puby, L, No. 87-735, 76 Stat. 704 (1962).
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Third, Congress enacled the Lower Brule Sioux Tribe Infrastructure Development Trust
Fund Act, P.L. 105-132, 111 Stat. 2563 (Dec. 2, 1997}, which established a $32.% million Recovery
Fund related to the loss of 22,296 acres of land to the Big Bend Dam Project. Again, the fund was
sceded with receipts of deposits from Pick-Sloan,

Fourth, Congress enacted the Chevenne River Siqux Tribe Equifable Compensation Act,
P.L. 106-511, 114 Stat. 2365 (Nov. 13, 2000}, which cstablished a 5290,723,000 trust fund {the
Cheyenne River Sioux Tribal Recovery Trust Fund) o compensale for the loss af 104,492 acres
to the Oahe Dam I'roject. Again, the fund was secded with reccipts of deposits from Pick-Sloan.

Tinally, Congress enacted Ihe Yanklon Sioux and Ssnice Sfoux Tribes Equitable
Compensation Act, ILL. 107-331, 116 Stal, 2839 {2002), The Act cstablished the Yankton Sioux
Tribe Development Trust Fund in the amount of $23,023,743 for the loss ol'2,851.40 acres. The
Act also established the Saniee Sioux Tribe Development Trust Fund in the amount of 4,763,010
for the loss of 593.]1 acres. Congress determined that the Federal Government did nol give the
Yankton Sicux Tribe and the Saniee Sicux Tribe an opportunily to receive compensation for direct
damages from the Pick-Sloan program consistent with the opporlunitics provided to other
impacted tribes. Congress aclmowledged that the Yankton and Santec were previously
compensaled pursuant o condermation proceeding judpments, but determined that the tribes did
notreceive “just compensation [or the wking of productive agriculmral Indian lands" through those
procesdings, Apain, the trust funds were sceded with receipts of deposits from Pick-Sloan.

A roview of the Pick-Sloan Equitable Compensation Aets reveals that Congress
consistently applicd importnnt pelicies. First, Congress determined that original federal
compensalion, provided decades carlicr, was substantially inadequate. Second, litigation between
the tribes and the United States did not drive the legislation: at the time of enactment, relevant
stalutes off Hmitations would likely heve barred any claims arsing from the initial inundation,
which ocecurred decades carlicr,  Instead, Congress took care to characterize the logislation as
praviding “cquitable™ compensation, Third, Congress detenmined that the economic and social
developrment and cullueal prescrvation of the impaeted tribes would be enhanced by participation
in Pick-5loan hydropower generation and water storape fees. Conzequently, Congress established
fimds for cach tribe sceded by receipts from Pick-Sloan revenues. Annually, the DOT Secretary
withdraws interests from the fund to distribute pursuant to 2 plan submitted by cach (obe that
alloeates the funds ta: 1) ceonomic development; 2) infrastructure development; or the edusational,
health, recreational and sactal welfare objectives of the Trbe and ils members, Finally, Congress
strave far consistency by employing the methodology recommended by the Advisery Commiitos
when determining the trust fund amounts, to ensure that similarly impacted wibes were similariy
compensated.

GRAND COULEE

As wilh Pick-Sloun, Grand Coulse brouphl enormons benefits o the Nortiowest and the
United States, inchiding: hydropower; off-system power sales revenues; fland contral; irrigation;
transportalion; and water supply [or endapgered and protected species. As with Pick-Sloan,
resident tribes were severely impacted. The Cenfedersted Tribes of the Colville Reservation lost
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appreximately 7,500 acres to inundation, while the Spokune Tribe lost approximately 3,000 acres.
As with tribal lands inundated by Pick Sloan, these were valuable *low lying™ lands used primarily
for agricullur,

‘When the Grand Coules project was federalized in 1933, federal officials cantemplated
that “a reasonable annual rental” would be provided to Colville and Spokanc “for the Indians’ land
and weater rights invelved,”? The project reccived express Congressional uutherization under the
Rivers and Harbors Act of 1935 (49 Stat. 1028, 1039). In spitc of the fact thet the Act authorized
the project for the purpose, among others, of “reclamation of public lands and Indien reservations
-.."" no hydraslectric or reclamation benzfits flowed 1o the tribes. Over the next several years the
Federal Governmernt moved nhaad with the eanstruction af the Grand Coulee Dam, '"bul somehow
the promise that the [Spokane] Tribe would share in the bencfits produced by it was not fulfilled.™

In the Act of June 29, 1940 {16 U.5.C. 835d et seq.}, Congress granted (o the United States
“in aid of the construction, operation, and maintenzance of the Columbia Basin Frojes, all the right,
title, and iuterest of the Spokene Tribe and Celville Tribes in and to the tribal and alloited land
within lhe Spokanc and Colville Reservations, as designated by the Secretary of Interior from time
to time” Pursuant to the Act, the Secretary paid 54,700 to the Spokanc Tribe and $63,000 to the
Colville Confederated Tribes. The tribes received no further benefits or compensation: nothing
was provided for relocation of tribal members living on the condomned lands; and Iribal lands on
the bed of the original Columbia River were nol condemmned at all,

Grand Coulee Dam destroyed all but one salmon run for Colville, while the Spokanc
saimaon fishery was lost catirely. As explained in 1980 by a Senate-direeted fask foree:

Worst of all, Grand Coulee Dam destroyed the salmon fishery from which ihe
Tribes had sustained themselves for centuries. Tho salmen run played a cenlral role
inn the social, religious and cultural lives of the Tribes. The great majority of the
pepulation of the Tribes lived near the Columbia and its tributaries, and many were
driven from their homes when the anea was flooded.  While Interior Department
officials were aware that the fishery would be desiroyed, e technology of the time
did not permit construction of a fish ladder of sufficient height to allow the salmon
to bypass toweting Grand Caulee Dam.*

In 1994, Congress enacted the Confederated Tribes of the Colville Reservation Grand
Coulee Nam Setilement Act, Poh, L. 103-436, 108 Stat. 4577 (Nov. 2, 18%4). Congress
determined that the Act and the scitlement agreement which it approved “will provide mutually
aprecable compensation for the past use of reservation land in connection with the generation of
cleclric power and Grand Coulse Dam, and will establish a method to ensure that the Tribe will be

? Duecember 5, 1033 Letter from BOR Assistant Connmissioner Willizn Zimmerman to BOR Commissioner Dr.
Elwood Mead,

1 Testimany ol Assistant Seerelary for Indian AfTairs i sopport of the 1994 Colville Settlemant legisTation,
approveid in PL. 103-438, 108 Stal. 4377 (Nov. 2, 19594).

* Final Report, Colville/Spakana Task Force, Directed by the Senate Commitlce on Appropriations, S. Rep. 94-505
{September, 19800,
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compensated for the future use of reservation land in the penerntion of electric pewer at Grand
Coulee Dam ,..", The Act provides a one-time payment of $33,000,000 as back pay and an initfal
annual peyment of approximately 15,000,000 with ongoing annual payments adjusted for power
gencration and price. As with the Piek-Slean legislation, the Grand Caulen Settlement Act reflects
Congtress” determination that the decades old, inmitial, federal compensation to Colville was
substantially inadequats.

CONCLUSION

Spokanc has failed to sceure legislation comparable to the Colville Reservation Grand
Coules Dam Settlement Act. Some argue that this disparity is warranted because the Calville
legislation seitled Colville's pending litigation against the United States, whereas Spokanc has lost
its ability to bring similar claims. The argumenl is thal, unlike Colville, Spokane does nat have a
legal claim 1o setile. However, compensation lo Colville and Spokeane for tribal lands Jost to Grand
Coulee should be placed within fhe broader context of Pick-Sloan, in which pending litigation
against the United States was not a precondition for Congress to provide fair compensation to
affeeted iribes. We appreciate your assistance in passing the Spekane Tribe of Indians of the
Spokane Reservation Bquitable Compensation Act, which will maintain consistency with the
policies that guided Congress® treatment of tribes affected by Pick-Sloan by compensating
Spokanc based on the methodology employed in the Colville Act without repard to the lack of
liligation between the Tribe and the Uniled States.

Respaetfully,

o
udy I. Pcone
Chairman
Spokane Tribal Buginess Council

ATTACHMENT 1A

A spreadsheat showing legisiation providing equitable compensation for the
Cobville Tribes and the Pick Sloan Tribes for floading to resarvation lands
from Fedearal Hydro Projects.

TOTAL
TRIBE DAMS ACERAGE LOST COMPENSATION

$53,000,000 in back
paymeant. Annual
payments
thereafter based on
percantage hydro

Colville Confederated Grand Coulee 21,000 production.

Three Affiliated

Tribes Garrsion 152,360 5161,805,625

Standing Rock Siux

WD 5D Qahe 55,354 $102,048,553

FortRandall  Big
Crow Creek Sioux, S0 Bend 15,587 $35,437,514
Fort Randall  Big

Lower Brule Slouy, S0 Hend 22,296 543,645,088

Cheyenne River

Siaux, S0 (Oahe 104,420 5301,366,972

‘Yankton Sloux, S0 Fort Randall 2,851 423,251,358

Santee Sloux, NE Gavins Paint 593 54,841,010




35

ATTACHMENT 2

June 4, 2007 Letter from Lincaln County Commissicners to Chairman,
Spokane Tribe of Indians

Hoa O {msmur G, Waseesy
i Fi. Bar, 28 « iavenrony, Wasimnran SSHER
+ . amin irrics Poam: (3060 F25-B051 » TAX: 100} VAS-Q04

ouzty ) HEgelar Baringe FicatS Third Mrodar of Bach Mah

Richard L. Sherwood, Chairmen Jure 4, 2007
Spakane Tribe of Tedians

P.C. Box 190

‘Wellpinit, WA 95040

RE: Settlement Rill
DPear {hmizman Sherwoad, -

Thenk yon for groviding Linecln Counly an advence cupy¥ of the provessd federat
legislailon for the Spokepe Tifbe of Idians. As you are mware, Iash year we took
exveption to the propossd Jegiglation because it included a provision which would
transfer the south shore of the Spokane River, up to the 1290 elevation, 1o the wibe. We
greatly pppreciate the: o {he carent leglsiation you heve eliminated that provizion md
that the Sputh shore of the Spokane River will remain 25 it hae sicce the inception of the
Coules Dam Projest, ’

The Board of Commissioners has a very minor canceys with the agreement that wis
eptored fnto with ihe Washington State Department of Fish and Wildtife, However, the
conze §5 of such n miner neturs thit wi would nat wish to held up your sefifement bill
over ai jssue that we feel certain carhe worked ont between purzsives,

Bazed an owr understargding that the Jegistution gropnsed by the Spokane Tibe of Indians
would officially transfer administretive jurisdiction of that porfion: of tand that includes
" the south bark of the Spokane-River sz it exisied hefore Grand Coulee Dam wes
constucted; and wnderstanding that the exact location of the original south basnk cantot
be accurptcly detennined; Hut Futher wndersiandiog thet &t does not rech fo the south
bank oiike corrent hody ofsvater, the Board of Lincoln, County Cemvmissionars fulfy and
strongly supparis the legislation being proposed o seule the wibe's long stending claim
agwinat the feders! government, {ur suppar is hased on the proposed lepi=lation that has
Deen provided by the tdbe amd if that Jegislation changes dwing the egisiafive process,

we wauld ressrve the right to re-evaluate the impact o our sitizens and our support for
the kill . .

We want 16 thank the Council of g Spokane Tribe of Indizns for their efforts to reach
out to Lineolr County in a positive mammer to resolve an jssue thet was potentially
divisive to the region.

Respectiully,
Veoas D BE anﬁ,gﬁfmmﬁw@@
Deennis [ Bly Deral D. Boleneus Ted Hoplans

Chairman District #2 District #3
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ATTACHMENT 3

December 18, 2007 Letters from Stevens County Commissioners to
Senators Cantwsll and Murray

R Pt - s T

Rlgres, L

Tony Delgadu sl

DistrE N, € o e . : Polly Culeimin
PN e, Cers od he oo

Vet i O

Moo 2 Stavens County Commissioners Rﬁﬁgﬁg

DAstefet No, 3 Phope: 509~ﬁ54«375‘| Fﬂlﬂ 509-484-3310 TTY: ﬂ’ﬂﬂlﬁm-ﬁﬂﬁi

' Ematti Domponlsslancre@oo, shavens. wa. s
Smt 3’1?82‘53. Qﬁn’}eﬁ ey ak .
conrher 1§, 2007
U.5, Semute Ram 717 ” !
Hart Builiing

Washingtow, D.C., 20510

Drear Senwtor Canberlf,

Tz i b rogoest renetvet mippart R avthordiog ropation pEvments o the
Spokane Teibe of Tdlens. The Srond Coules Dam'e veservolr, Loke Roosevst mmdnind
thetr truiditionat Teods mesny Senades sy, aud through a secdes of filse starts and
ciremustenees, the Spokane Txibe 1ag vt to Tecoive reparelion pymauts,

Irordeally, the Enstern Washington Cemnedl of Governments, of which Stevens Courty i
a membier, met recently. Tt was on Devgmber 7—the 66" anniversuy of Peart Harbor -
and 3t way then, in 1945, in Washingtah, TNE, that a bill was baing eanshdered to grant the
Teparation PayMents 1o the tribe, It 4 most gracious and patintis a“aaucm, iha Spokane
Triby St pursce the passsge of the bl manting reparations, bt insteed, stood aside
1 stand side b <ifs witk B e Ammdcans %t eopage © fu WWE confliel,

They soutinie 1o isad by samngle, md we are honored w cafl them our r nrightiors
s, Fleass continue m wurﬁffﬂf*s ‘o getleptsiation pstd swhivh Snaily scitles ths
debt owed fo the 3polane Tribe,

Sincaeety,

F chn Prisdan
Chamen ot the Boerd
Conpnbssioner




. Poliy Colasnan
Tony Deigadn mm‘;* e Hond
Misefet Mao 4

Hurtia Windsrs
Mot I, 081 e
LI o 2 e
Faicoln Priedran .
Dlserict He. 3 Stevens Calinty Commissioner
15 South dak 5k, Roum #214, Colyille, WA 991342861
Pliope: 509-644-275\ Fa SED-E84-B310 TTY: 800-§3-H70R
Ermalke Copmmisshonersdea. shavens. wa.sg
Senator Pty turay e
B-34 Dirkssn, Senste Building Decomber 18, 2007

Washington, LG 20510
Dear Sengtor Wiy,

e ave wrifap to 1opeat remewed suppart for puttmrlzing reptedon peewis 10 the Spolotng Triln
of brdvmrs, The Grand Coaloe Dem s remrvoil, Tl Rovuovlt nmiared thelr tadiionsd lmde
ozny deseden 250, = Heough 2 mries of fdss stavds sod chompsunses, Ge Spokens Tribe hay vk
o reveive NI Faymenis,

Tronically, the Fastorn Washington Clitined] nf Governments, of whish Sttwans County s a mentban
met recently. 1tvwes on Decomber 7 —th: i anniversary of Pear] Harbor — and It way then, {n
1941, ip Washingtor, TnC. that a bill wat being considered to grant the reparation payments w e
rbe, oo most gravions apd patriotio fashiun, the Spalome Tribe did not pucsve re passage of tha
biit praming repasasions, ut ostead, st asido fo stand side by side with ali ke Amercens to
Engame fn the WWI contliel, i

They contine ¥ Jerd by sxarpple; and we wre honered To zeF Tonm oy ueighbues and Hunds,

Plesse sontiniry in your effors to gei legisiation passed which Bnally ssities this debt owed i fhe
Spakang Teibe,

. ‘z"ﬁ’;{ i a S %@ e
ki y, O Ty Daly

Lorambsiones Covenlesinger

Congrdsslioasr
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ATTACHMENT 4

January 23, 2008 Letters from Eastern Washington Council of
Governments ta Senators Murray and Cantwell and Representative
McMarris-Rodgers

Eastern Washingtion 215 5, ok B, Sabville , WA 59114
Council of Governments S09-684.375]

Chairman Ken Cliver, Pend Oreille County
Vice Chairman Rudy Plager, Adams County
Secretary Merrill Oft, Stevens County
Treasurer Ted Hopkins, Lincoln County

Representative Cathy MehMomis-Rodgers Jan 23, 2003
1708 Longworth House Qffics Building
Washington, I).C., 20515

Dear Representative MeMomis-Rodzers,

The Eastern Washington Cetncil of Governments (FWCOG) continnes to fully suppoxt
efforta by the Spokane Tribe of Indims te gain Teparmtion payments for the Columbie
River's inundation of their lands when the Grand Caules Dam was consirucked many
decades agp, ‘o this date, the United States hes yet ko ful Sl thair promisy of eparation
paymemts, 2nd though lepisiation wes introdweed last yoar, the authorization s yet fo

The covmty eomamissionzrs of the EWCOG continue to meet on varlous issues of consem
hers in the northeant portion ofthis great state, Our conesrns fox devélopinz = healihy
eeotomny, proteting our tesoure s, and engaging our state and federal represomtatives
remain strong, Your wisits i our region heve been enconraging tove all,

‘We urge your strongest zappott 2nd consideration for this iswme, A wernove ahiead in
pur reglened isma, cur fiends and neighbors iy the Spokans Tribe have and continue to
be anintegral foree helping us ali.

Thank you for your service tp guy groet state of Washington.

Sinceraly,

ﬁ' Oliver ; ;

Pend Oredlle Conmty Commissioners

Clhairnan, Eastern 'Washington Cotoeil of Goverro=ny
[ issd Aile.o

commissi stevens.wa
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Eastern Washington 215 5 Qak 8, Culville, WaA 99114
Couneil of Goverpmants SUP-684-3751

Cheirman Ken Oliver, Pend Oreille County
Vice Chairman Rudy Plager, Adams County
Secretary Merrilt Of, Stevens County
Treasurer Ted Hopkins, Lincoln County

Senstor Mearis. Cantwell, Yan 23, 2008
511 Ditkeen Senate Office Building
Washington, D.C., 20510

Dear Senater Ciantwell,

The Eastern Weshington Couneil of Gevernments (EWCO0G) vontiwes to filly support
efforts by the Spokane Tribe of Indlans 10 galn repemtion payments for the Colombia
River's immdation of thejr lands when the Gtand Coulee Dar was copstracted many
decades ago, To this date, the United States has yet to fol Sl thelr promise of reparation
pa.ymazi, and though Jegislation was introduceq lzst year, the authorization has vetto
materialize.

"The cougty commissioners of ths EWCOG continue ta meet on various jsswes of concemn
here in the nectheast purlion of this grest state, Cmr eonesrns for developing 2 healthy
coonomy, profeciing eur resources, and xugaging our staty and federal represepfatives
Temuain stong. Your visits to our region have been encovraging o us all.

Wewrge your strongeat support and consideration for this issue. As womove shead in
ourregonal issues, oy friends and nejghibors in the Spokaue ‘Tribe have and contims to
b6 anintegral fores helping vs all,

Thak you for your service 1o our great state of Weshington.

Sinecrely,

Dliver

Pend Creills County Commissioners

Chairmian, Eastern Washington Couneil of Govenimusnts
eTnmiss] s ille

commissiovers@on glevens.wa,ng
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Zastery Warhington ) 2158, DalsSy, Cokdlle, WA §0154
Couneit f Govermiments T SOYBEAEYSE

Chairtnan Xen Oliver, Pond Orellle Coumty
Vice Chnirman Rudy Plager, Adams County
Jeoretary Merill O, Swevens County
Treastrer Ted Fopking, Liscols Counly

Semztor Patly Muzay
173 Russell Senate Office Building Jan 23, 2008
Weshington, 1T, 20510

Deazr Senator Rlvmay,

The Tastery Westington Chansil of Govemments (EWODG) eoibees to 2y support
=forts by fhe Spokane Trive ofkndians i gain teparation payments for the Columbie
River's inundatien of their lands when the Grand Coulse Dan wos senstructed muny
decordes mge. To this-date, the United Stabos has yet to fGH theiy srormise of reparation
paymsns, anid though legislation was dnfroduced last year, The muthorization, has yet o
aterialize,

The soseiy comsyissionera of s EWCOG contimue 10 meet wi varfous fues ef sonomm
hays i the northeast portion of fris grea sate, Our conoaess Sordoveloping & healiny
esumenty, proveciing oiir resovwresy, s (ipaging cur wizte and fuders! morataristives
s pirong. Your-eisis 1o our raglion heve boen enouraging to us eIt -

W urgs your smongest support sid sonsideration for this issue, A we move shead in
ourweionn] issucs, onr fifends and neipbbors in the Spokane Trike have end continne 14
be an Mutegra] foree helping us all,

Thadk you R your servics 4o our great state of Washingten,

Stoeeraty,
Vi ot .
; . R a2
£ e
Pend Cireille County Comroissicses

Chadrmron, Enstemn Wa.ahm,g‘lm Counedl of Governments
enmmisyion endorel
sernsgdionemfico. slevens oKy
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ATTACHMENT 5
December 14, 2007 Letter fram Govemar Christine O. Gregoire to Senator
Cantwell and Congressman Dicks and June 29, 2009 Letter from
Governor Gregoeire to President Obama
- N

CHRISTINE Q. GREGOIE
Coewemnr

STATE OF WASHINGTON
OFFICE OF THE GOVERNOR

RO, Aox 40002 = Ciyapéa, Washinglon 805040002 « (360) F53-6750 » wiwr v Surerion v ov

December 14, 2007

The Honerable Maria Cantwell The Honomble Morm Dicks
United States Senate 1.8, House of Representativis
511 Dirksen Senate Office Bullding 2467 Raybum House Office Bldg
Washington, DC 20510 Washington, [2.C. 20515

[ear Senator Cantwell ond Congressman Dicks:

Today | write in support of the Spokane Tribe of Indfans Grand Coulee Dam Equitable
Compensation Settlement Act, a bill to provide monstary commpensation and return of the landy to the
pecple of the Spokane Tribe that were taken, damaged, or used for the construction and aperation of
the Grand Coulee Dam. 1alsa offer the full assistance of my office in your sfforts o pass this
legislation as it is clearly appropriate that this settlement be approved and compensation paid.

For many yesrs, the people of the Spokeme Tribe were joined with the Columbia and Spokane Rivers
in n relationship that defimed the Tribe™s cultvre, economy, and way of life. The rivers were their
primary source of food, trade and spirituality, and played & cextral role in shaping tribal identity, To
be a Spokane tribal member was te believe in and rely upen the sbundance and permanence of the
river’s bounty, The Spokane People refirred to the Spokane River as the: “Path of Life.” it is
difficult for most people living in Washington to comprehend the profound and devestating impacis
and effects forced upon tribal members during construction and subsequent operation of the dam.

As a result of your efforts in Congress, the people of the United States now have an apportunity to
redress, in part, the deniage inflicted on the Ttibe, [ am committed to work wilh you ta seeure some
measure of fair 2nd equitable compunsatian for the past and continued use of Spolane Tribal Tand for
the production of hydropwwer at Crand Coules Dam.

The state of Washingten, the Pacific Northwest, and the United Stales receive enormous benefits
from the low-cast power, flood protection, water supply, and other valus provided by the Grand
Coulee Dam. Indeed, the very competitiveness of the regional ecenomy is founded in large measure
upon these benefits. The Spokanc Tribe has long waited to receive fair and honorable compensalien
for the use of their lands by Grand Coulee. 1t should be obvicus 1o all that fulfiliment of thet
obligation is long everdue.

I look forward to werking with you Lo enact this Important legislation.
Sincerely,

A lns ;

Christing O. Gregoire
Govemar



CHRISTINE O GRECOTRE
Governor

STATE OF WASHINGTON
QFFICE OF THE GOVERNOR

AQ. Box 0002 « Qiymaia, Washington $3564-0002 « (360) #53-6780 < wuw, JovErmoG WL Lo¥

The Honorable Barack Obama

President of the United States June 29, 2009
The White House

1600 Penmsylvania Avenue

Washinpton, DC 20500

RE:  Spokane Tribe of Indians® Grand Coulee Dam Equitable Compensation Settlement Act

Dear Mr. President:

T wrrite to you on behalf of the Spokane Trike of Indians to request your support for the Tribes’
Grand Coules Settiement legislation sogn to be introduced in Congress. This legislation vill
help correct a longstanding wrong against this Washington State tribe. The lepislation is
expected to be introduced soon, and will ba sponsored in the Senate by Senators Patty Murray
and Maria Cantwell of Washington and by Senator Inouye. In the House of Representatives the
bill will be sponsored by Congressman Jay Inslee and others.

The Spokane Indian Reservation is located ai the confluence of the Columbia and Spokana
Rivers in the eastern part of the slate of Washington. The construclion of the Grand Couice Dam
it the 1930°s erented a reservoir which had significant adverse affects on the Tribe, Tt cut off
critical salmon rung, inundated boundary rivers and flooded thousands of acres of the
Reservation, The Tribe received one psyment ol $4,700 for this damage,

Siniee that time the Tribe has been trying to secure 2 settlement witly the United States.
Negotiations with the Departments of Interior and Justice failed and legislation has been
introdueed in Congrese over the past several years, passing one house or the other but never bath.
Maost recently the Teibe has worked to resolve concerns about the legislation mised by state and
lncal governments. The annual settlement payments under the bill would be paid to the Tribe
fram the Bonneville Power Administration and derived from agency cost savings cather than
ratepayers. The bill does not require any direet federal spending.

I respectfully request the support of your adiministralion in righting this injustice and securing
enactment of the legistation to provide for equitable compensation to the Spokane Tribe of
Indians of the Spokane Reservation for the use of tribal land for the production of hydro power
by the Grand Coulee Dam. Thank you for your consideration.

Sincerely,

- -

Christine O, Geegoire
Gavernor
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ATTACHMENT 6

August 25, 2009 Letter from Mary B. Verner, Mayor of Spokane to
Senators Cantwell and Murray and Represantatives Dicks and Inslee

%E@ﬁ;’%
i)
City of Spokane

The Honorable Masia Cantwell August 25, 2009
United States Senate

5D-.511 Dirksen Senate Oflice Building

Washington, DIC 20310-4703

Dear Senatar Cantivell:

1 write to voice strong support for the Spokane Tribe of Indians® Grand Coules Dam Equitable
Compensation Settlement Act — S, 1388 and HR, 3097. The legislation has the sndorsement of
Governor Gragoire, all of the neighbaring County Commissioners and the Natienal Congress of
American Indians. I am familiar with the relevant history of the Tribe and the proposed
legislation and T endorss this bill and this long averdue settlement,

The Grand Coulee Dtam has hrought tremendous benefiis to our region, to the West, indeed to the
entire country. Regrettably, thoss rewards come at the expense of the Spokane Tribe ond the
Celville Confederated Tribes. Rath Tribes have suffered devastating impasts to their culture,
cconomy and way of life. Yet the Colvilles secured a settlement with the United States in 1594,
while the anmual impacts to the Spokane continue unmitigated, and their historic claims arc still
unresolved. When the Colville bill wis considered in 1994, the Spokanes were promised a
similar settlement by Congress, The Spokane legislation is based on the 1994 Celville
settlement. The proposed legislation represcnts a final seitlement of the Spokane Tribe's claims.

Similar Spokane settlement bills were approved by the United States Senate during the 108™
Cuangress in 2004 end the House of Representatives in the 109™ Congress in 2005, 1 applaud the
Tribe in their suceessful and generous efforts to address in this bill the previously stated concerns
of affected State and local governments, Indian Tribes and individuel landewners ps well as
federal agencics. I also note that the annual compensation payments provided for in the bill ere
nat fo be recovered from the region’s ratepayers, but from cost reductions in expenditures by
Bonneville Power Administeation.

The Spokene Tribe is ow good neighbor. The Tribe hes fought long and hard in numerous
repional forms to protect and enhance the values and intercsts associated with the Spokane River
and Colurbia River as well as Lake Roosevelt. Congressional approval of this propased
seitlement legislation will right a longstanding wrong impesed on the Spokane Tribe, [oster
positive intergovernmental relations, as well 83 provide numercus other benefits both to the Tribe
and our region.

A fair and honorable settlement with the Spokane Tribe, for the past and continued use of their
lands far the production of hydropower, is long overdue. I urge Congress to enact this important
legislation.
Sincerely,

W oy

Mary B, Vemer
Mayor
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ATTACHMENT 7
hay 22, 2009 Letter from Chairmen, Spokane Tribe of Indians and
Confederated Tribes of the Colville Reservation, to Congressman Insles
and Senatar Cantwell with proposed chanuas to Section 8 of 5.
1388 {1 page) and proposed report language '

OFFICE OF THE RESERVATION ATTORNEY
Confederated Tribes of the Colville Reservation

-P. 0. Box 150
Nespslem, Wa 991355
Telephane: {509) §34-2381 Fax: (309} 634-2387
Via Felveopier ty 20866715, Tune 17, 3007

Fotlowed by Firat-Clugs 1.5, Mol

Howard Fuelee, Atorney At Lavw
Howard Fuale & Associates, P.C.
424 Sharmen Ave., Suile 308
T.C. Box 569

Cuozur o’ Alene, T 838160949

Rer  Trsstaimer Tang for Cotville-Boekare Reseevation buundary in
Bpokane Trike Coutes I7am Ssiliment B}

Drgar Mr. Funie:

in & [eker dated March 21, 2087, I proposed draft disclaimer langrags for Saction
5 of the Spulvane Tribe Grand Conles Trap Settloment biil, re the boundary between the
Colville and Spokans Rescrvations. W subsequently discussed this avid on Apal 23,
2007, at w mesting in 8polane, you provided me with modificetions by my propascd
Tangirags, This Jefter is f0 afivise that your madifioations ere acieptable fo the Cobville
Tribes. The langtage in question, weludlng your modifications, is as fllows:

Wothing in this svetion abail be vonstoved 2e estabiishing or affecting fhe presie
Iocation of the bonrdary bebwens Fie 2pakens Indion eservatios and the
Calyile Reacrvston sloag the Colembiz River,

This lanpuage is found at Section B (&) of the G}l deaft bill a5 you provided it to
me s email on May [0, 2007. You bave indicated that the bill may be infroduced saan.
Flaase advise me {f the cvent Section © is modified in any way. Ploase nots, 100, that the
Calvilla Tribes* acceptance of this boundary diselnimer langeage js not intended to
indicabs iy poattion oo the medteof the Wl or wheither it should be epanted,

1 kawe zpprecisied your eoudesy and professioastism in woddng with me to
mroduen Jangrage Kiat is seceptable to both the Spokene and Cutvilic Tribes. Ploase do
ok beshate to contast me Fyon bave any forther questons or conceme.

Singerely,

S ] ARRE
Bestorvitivn Alloroey
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SEC. 5. TRANSFER OF ADMINISTRATIVE JURISDICTION AND RESTORATION OF
OWNERSHIF OF LAND.

(&) Transfer of Jurisdiction - The Scerctary shall fransfer administrative jurisdiction from the
Bureau of Reclamation to the Burcaw of Indian Affairs over all land acquired by the United
States under the Act of June 29, 1940 (16 U.8.C. 835d), that is located within the exterior
boundaries of the Spokane Indian Reservation eslablished pursuant 1o the Exceutive Order of
January 18, 1881, Such transfer shall be subject to the provisions of subsection ¢.

{b) Restoration of Qwnership in Trust -
{13 IN GENERAL - All Jand transferred under this section -
(A shall be held in trust for the benelit and use of the Spokane Tribe; and
(B) shall remain part of the Spokane Indian Reservation.

{2} FEDERAL TRUST RESPOMNSIBILITY- The Federal frust respansibility for all land
transfemed under this section shall be the same as the responsibility for other tribal land held in
trust within the Spokane [rdian Reservation,

() Colville-Spokane Reservation Boundary - Nothing in this section establishes or alfects the
precise location of the boundary between the Spokane [ndian Reservation and the Colville
Reservation along the Columbia River or the agreement betwesn the Colville and Spokanc
Tribes that the commeon boundary of the Spokane end Colville Indian zones establishud under the
Act of June 29, 1940 (16 U.8.C. 835d) shall follow the center line of Lake Raasevelt without
reference to the course of the submerged Columbia River. Furiher, nathing in this section affects
either Tribe’s rights to the use of that Tribe’s respective portion of the Indisn zone ag provided
by the Act of June 29, 1940 (16 U.S.C. B35d).
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Proposed Repart Language
Section 8{c) provides that nothing in this section establishes or alfecls the precise location of the
actual boundary between the Spokanc Indian Reservation and the Colville Reservation along the
Columbia River, the respective use rights of each Tribe in Lake Roosevell as resurved by Lhe
1940 Act, or the common boundary of the [ndian zunes established pursuant to the 1540 Actina
Joint Resolution adopted by the two Tribes on September 17, 1973. That agresment pravides:

1. That the common boundary of the enlarged Indian zones between the Spokane
and Colville Reservalions {ollow the center line of Roosevelt Lake without
relerence 1o the course of the submerged Columbin River s that the Spokane
Indian zone will be to the cast of said center line and the Colville Indian zone fo
the west,

2. That the Tribes establish a policy of recipracity within both Indian zones where
they are adjacent to each other with the cross deputization of game wardens,
patrels, and other officers and unilormily in the administration of tribal rights and
jurisdiction ip that arca.

That there be reserved for later pegotiations and accord the question of where the
actual commen boundary between the lwa reservalions exists on the bottom of the
Roosevell Lake, that is, whether it iz ot the center line or the west bank of the
submerged Columbia River.

uw

MNething in this section affects these rights and agreement inter se, The Committes recognizes
that the actusl boundary between the two Reservations on the Columbia River and Lake
Ruoasevelt is a matter to be resolved by further negetiation and accord between the Spokane and
Colville Tribes. Accordingly, the Committst recommends that any unresolved issucs regarding
the common Reservation boundary should be a matter to be resolved through further negotialions

between the two Tribes and are nol affected in any way by Lhe proposed legislation.

Attachment 8—the 1990 Lake Roosevelt Cooperative Management Agreement
has been retained in Committee files and can be found at Attp:/ /www.nps.gov [ his-
tory | history | online—books | laro [ adhi | adhiae.htm.

Mrs. WYNECOOP. First, I didn’t know that they wouldn’t back up
the water. I wasn’t there when all that happened. I was going to
school in Chamala, Oregon, near Salem, an all-Indian school, when
all that happened, I didn’t know anything about it. When 1 got
home, all my mom and dad got was $1,300. Besides, they built a
new home for them, which was right above where we lived.

But they lost everything. We had a big farm. We had horses and
cows and a big garden. We lost our orchard. They had nothing
when they moved up to the new house that they were supposed to
build, I don’t know whether they used the money to build that
house. But they had a house to live in, but they didn’t have any-
thing. My mom tried to plant a garden, but that didn’t work.

They had a hard life after that. When I got home and all that
happened, that my mom tried to make a garden for themselves.
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But that wasn’t working. My mom and dad had nothing. They lost
everything.

The CHAIRWOMAN. Mrs. Wynecoop, thank you so much for being
here today and for your testimony. Oftentimes, these water settle-
ment issues are before this Committee in legal terms, in lawyerese,
and all of the technical issues. And to have a human face put on
what these settlement issues are all about is very moving. So
thank you for traveling here and sharing that with the Committee.

Next we will turn to the Honorable Mark Macarro, Chairman of
the Pechanga Band, to give his testimony.

STATEMENT OF HON. MARK MACARRO, CHAIRMAN,
PECHANGA BAND OF LUISENO INDIANS

Mr. MACARRO. [Greeting in native language.] Good afternoon,
Chairwoman Cantwell. It is good to be here, it is an honor to be
here. My name is Mark Macarro, and I am the Tribal Chairman
of the Pechanga Band of Luiseno Indians in Temecula, California.
I represent the Pechanga people. I am their voice.

I am honored to be here to discuss the Pechanga Water Settle-
ment Act of 2013. I have been intimately involved with Pechanga’s
struggles over our water rights for the past three decades. I know
firsthand what this settlement means to the Pechnaga people. I
want to give a special thank you to Senator Boxer and Senator
Feinstein for their strong support of Pechanga and our efforts to
introduce and move our water settlement bill during the last Con-
gress, and also to their continued efforts during this Congress.
Frankly, we would not be here today without their staunch support
and commitment to the Band’s efforts to settle our water claims.

Thank you as well to our negotiating partners, Rancho California
Water District, Eastern Municipal Water District and Metropolitan
Water District. We have been working with them for a number of
years now to resolve our claims through negotiation rather than
litigation.

Then last but not least, thank you to the Administration for their
active participation throughout the settlement process. In par-
ticular, the Secretary’s Office of Indian Water Rights and the coun-
selor to the Deputy Secretary have been instrumental in moving
forward our efforts to fairly and equitably settle our claims for
water rights and obtain the long-term water supplies we need to
guarantee water for the future generations of our people.

We have continued to meet with the Administration over the
past few months. Pechanga is dedicated to continuing to work with
the Administration to resolve any potential outstanding issues they
may have in order to gain the Administration’s support of our bill.

Water is central to who we are as a people. The name Pechanga
means at Pechaa’a, at the place where water drips. It is a spring
on our reservation. Our tribal government is committed to pro-
tecting our surface and groundwater resources and the availability
of water for our community to ensure that we can provide water
to our tribal members for the next 100 years. As the tribal chair-
man and as a father, I am committed to making sure that my gen-
eration guarantees a reliable water supply for the future of our
people.
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This settlement has been decades in the making and stems from
a 1951 Federal District Court case known as United States of
America v. Fallbrook, involving Pechanga and two other reserva-
tions in which the court determined that each of the tribes has a
federally-reserved water right in the Santa Margarita River Basin
for its respective reservation. The court also established a prima
facie quantity for these federally reserved water rights in the Santa
Margarita River watershed. But it did not formally and finally
specify the actual amount of water to which each tribe is entitled.

This unfinished business resulting from the Fallbrook decree has
left our tribe in the unenviable position of owning a right that we
cannot actually use. Over the past few years, we have worked with
those entities around Pechanga to develop agreements for coopera-
tively managing the limited water resources in the Santa Mar-
garita Basin. These efforts of negotiated management of water re-
sources were successful and resulted in a groundwater manage-
ment agreement with RCWD in 2006 and a recycled water agree-
ment with Eastern Municipal Water District in 2007.

While both of these agreements have been successfully imple-
mented and are in fact in effect today, neither of these agreements
address the fundamental question of the quantity of water to which
we are entitled for the Santa Margarita River system. Nor do they
address the question of the infrastructure necessary to put those
rights to use on tribal lands or the claims we may have against
others, including the United States, for others’ unauthorized use of
our water in years gone by.

The bill before you today is a result of hard work and com-
promise by all the parties involved. Our written testimony provides
an in-depth description of the Pechanga settlement. Today I will
briefly outline the provisions of the settlement that are particularly
important to Pechanga.

First, the settlement agreement recognizes and quantifies
Pechanga’s federally-reserved right to water in the Santa Mar-
garita River Basin, an essential element for the Band’s future in
this arid part of the Country.

Second, through the settlement agreement, the Band is able to
extend Metropolitan’s existing service area on the reservation to a
greater portion of the reservation, so that Pechanga becomes an
MWD customer, with the ability to receive imported water to fulfill
the Band’s future water needs that will undoubtedly exceed the
water available today in our portion of the Basin. This component
of the settlement is critically important, because it allows Pechanga
to get the necessary imported water from Metropolitan that we will
need in the long term to supplement our groundwater supply.

Finally, the settlement provides funding for necessary infrastruc-
ture for Pechanga to receive Metropolitan water, to pay connection
fees to Metropolitan and to Eastern and provides a subsidy to bring
down the cost of the extremely expensive Metropolitan water that
we are accepting in lieu of our unfulfilled claims to the waters of
the Santa Margarita Basin.

All of these elements were carefully constructed to create a set-
tlement that is beneficial to all the parties involved, while recog-
nizing the U.S. must fulfill its trust responsibilities to Pechanga.
This is a fair and cost-effective water settlement. We believe that
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the Federal contribution of approximately $40 million is justified
by Pechanga’s waivers of its substantial claims against the U.S.
and recognizes the United States’ programmatic responsibility to
the Band.

In closing, I cannot emphasize enough how important it is that
this settlement will provide a wet water settlement to Pechanga,
and not a useless water right. I would like to thank you, Chair-
woman Cantwell, for moving this bill along and hearing this today.
Thank you.

[The prepared statement of Mr. Macarro follows:]

PREPARED STATEMENT OF HON. MARK MACARRO, CHAIRMAN, PECHANGA BAND OF
LUISENO INDIANS

5. 1219

Good afternoon Chairwornan Cantwell, Vice Chairman Barrasse, and members of the
Commities. Thank you for scheduling a hearing on 3. 1219 and the opportunity ta provide
testimony on behalf of the Pechanga Band of Luisefio Mission Indians.

I first want to thank Senator Boxor, along with co-sponsor Senator Feinstein, for their
iniroduction and continued support of this important piece of legislation,

This water settlement is critical to settle once and for all the Band’s longstanding water
claims in the Sanla Margarita River Watershed, provide the resources to meet the Band’s current
and fufure water needs and most impoertantly provide the Band with “wet”™ water. Not only does
the settlement provide certainty as to the Band’s water rights but it also provides certainty for all
waler users in the Santa Margarita River Watershed. This settlement is the product of a great
deal of eflort by all of the pariies and reftects a desire by the parties to setile their differences
through negotiation rather than [itigation.

I BACKGROUND
A, Background on the Pechanga Band

The Pechanga Band of Luisefio Mission Indians (the “Band™ or “Pechanga™) isa
federally recognized Indian tribe with a reservation of aver 6,000 acres located northeast of San
Dicgo, California, near the city of Temecula. Pechanga Creek, a iributary of the Santa Margarila
River, runs through the length of the Pechanga Reservation.

The Band bas called the Termecula Valley home for more than 10,000 years. Ten
thousand years from now tribal elders will share with tribal youth, as they do today, the story of
the Band's creation in this place, Since time immemorial, through periods of plenty, searcity and
adversity, the Pechanga people have governed ourselves and cared for our lands.

The history of the Band begins with cur ancestral home village of Temeeku, which was a
center for ail the Payomkawichum, or Luisciio people, After the establistunent of the state of
California in 1830, n group of Temecula Valley renchers peiliioned the District Court in San
Francisco Jor a Decree of Ejeclion of Indians living on the land in Temecula Valley, which Lhe
court granted in 1873, In 1875 the sheriff of San Diega County began three days of evictions.
‘The Luisefic people were taken inta the hills south of the Temecula River.,

Being strong of spixit, most of our dispossessed ancestors moved upstream to 4 small,
secluded valley, where they built new homes and re-established their lives, A spring located twa
miles upstream in a canyon provided them wilh water; the spring we have always called Pechaa'a
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(ftrom pechaq = ta drip). This spring is the namesake for Pechan'anga or Pechaanga, which
means "at Pechaa'a, at the place where water drips.”

On June 27, 1882, seven years after being evicted, the President of the United States
issued an Exceutive Order establishing the Pechanga Indian Reservation.! Several subsequent
trust acquisitions were made in 1893, 19072 1931, 1971,51988.% and 2008, cach onc
increasing the size of the reservation. At present, the total land arca of the Pechanga Reservation
i5 6,724 acres.

Water is central to who we are as a people. Today, our tribal povernment operations, such
as gur environmental monitaring and natural resonrce management programs, exist o fully
honor and protect the land and our culture upen it. In pariicular, we are concerned about
watershed and wellhead protection for our surface and ground water resources and the
availabilily of water for ouc community. Accordingly, it is ol utmost hmpadance to the Band that
our waler righls are federally recognized in order to protect our water in the basin and ensure that
the basin will cantinue to provide for generations of Pechanga people in the [uture,

B. History of Pechanga’s EfTorts to Protfect ifs Water Rights

The Band has been engaged in & strupgle for recognition and proteetion of cur federally
reserved water rights for dzcades. In 1951, the United States initiated litigation over water rights
in the Santn Margarita River Watershed known as United States v Fallbrook.! The Fallbrook
litigation eventually cxpanded to include all water users within the Santa Margarita Watershed,
including three Indian Tribes — Pechangn, Ramona Band of Calwilla Indians (“Ramona™), and
Cahnilla Band of Indians (“Cahuilia™).

‘The United Statcs, as trustee, represented all three Tribes before the Falibraek Courl. In
aseries of Inter]ncutm;; Judgments that were eventually wrapped into the Court’s Medified Final
Judmment and Decree,” the Court examined and established water rights for various water users
involved in the case. In Interlocwtery Tudgment 41 (¥1J7 41™), the Caurt eoncluded that each ol
the three Tribes has a recognized federally reserved water right without speeifying the amount of
cach of the Tribe’s water right. Although the Court did examine some facls in I 41 and
developed “prima facie” findings with respect (o each of the Tribes’ quantifiable walcr riphis,

! Executive Crder {June 27, 1532).
* Trust Patent {Aug. 29, 1393).

} Exacutive Order (Jan_ 2, 1907) and Little Temeenla Grant, Lol E (Mar. 11, 1907 {commonly referred to as
the Kelsey Troet).

*Trust Patent (May 23, 1931).

® Trust Patent fAug. 12, 1971,

 Southern Califernia Indian Land Transfer Act, P.L. 110-581 (Mow, 1, 1988),

7 Pechanga Bond of Luiseno Mission Indians Land T'ransfer Ack, P.L. 110-285 {Oct. 10, 2008).
& Lfrited States v. Faltbrapk Public Utility District et al,, Civ. Mo, 3:51-cv-01247 (8.0.C.A).

? Modified Final Judement and Decres, Unired Statar w Falfbrook Prblic Uiility District ef uf, Civ. No.
33 1-ov-D1247 (3. DLCAX AR 5, 1966},
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final quantified righls were never sslublished as 2 matter of law. As a result of 11 41, all three
Tribes have “Decresd” but “unquantified” federally reserved water rights.!

In 1974, Pechanga filed a motion with the Fultbrook Court to intervene as a plaintiff-
intervenor and a party to the proceeding on its own behalf, In 1975 the Court granted
Pechanpga's Motion and Pechanga Rled a complaint to enjoin certain defendants from using more
than their respective snlitlements under the Falforook Decree. This complaint was subsequently
resolved and the Band has remained 2 party to the Falibveok proceedings ever since, Pechanpa
has not [led a molion to Bnally quantify its federally reserved waler rights,

Until recently, we soupht to avoid litigation and instead work with those entities around
Pechangaio develop mutvel private apreements for sharing the limited water resources in our
basin. Specifically, in an effort to collaboratively develop a means of providing assured water
supplies and cooperative management of a comumon water basin, the Band adopted an approach
of nceatiation and reconciliation with the primary water users in its pertion of the Santa
Margarita River Watershed, primarily the Ranche California Water District (“RCWD™) and the
Eastern Municipal Water District (“EMWD™).

These efforts at negotiated management of water resources were successful and resulted
in he Groundwater Managemenl Agresment between the Band and RCWD in 2006, and a
Recycled Water Agreement between EMWD and the Band in 2007, with the recycled water
being delivered to the Band by RCWD. Bath of these agreements have been successlully
implemented and are in effect today. Significantly, though snccessful, ncither of these
agreements sought to address the scope of the Band’s overall water rights to the Santa Margarita
River Watershed or seltle its varions claims related 1o the Fallbrook Decree,

Beginning in 2006 and continuing throughout 2007, the other two fribes in the Santa
Margarita River Watcrshed, Ramona Band of Cahuilla Indiang and Calwilla Band of Indians
sought to intervene in the "aifbrack case to, among cther things, quantify their respective water
rights to the Santa Margarita River Watershed.!! These efforts intersceted the Band’s atherwise
suceessful efforts at negotiated management of joint water supplies and foreed the Band to
address in Fallbronk the scope of its own claims to water or fisk being injured by the actions of
the other two Tribes."

In addition to participating as a litigant in the proceedings iniliated by Ramona and
Cahuilla, the Band also immedialely starled eflorts 10 reach a settlement of its claims to watcr
and claims for infuries to water rights relating to the Santa Margarita River Watershed. As part

1 Tha Court in Fallbrank Fxed the quantity of Pechanga's faderally reserved rlght at 4,994 AFY, ona
prima lacie bosis.

" Ramona and Cahuilla arc located within the Anza-Cahuilla Sub-Basin of the Santa Margarita River
Watershed while Pechango is Iocated within e Wolf Velley Sub-Baosin of the Santa Margarita River Watershed.

12 pechanga pericdically filed status teports with the Fefibrooi court epprising the Court of its progress
torwards reaching seilement. Pechangq also filed ds with the Court reguesting that Pechanga be aflonded
the apparuniky 1o weigh in when the Court considered issues of law and legal intemrelations of 1T 41 wilh respect ta
Ramona and Cahuilla,
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of its efforts to seek settlement of its claims to water, on March 13, 2008, Pechanga requested
(hat the Secretary of the Interior seek seltlement of the waler righls claims invelving Pechanga,
the United States, and non-Federal (hird parties (hrough the formation of a Federal Negaoliation
Team under the Criteria and Procedures for Parlicipation of the Federal Government in
Megotiations for the Settlement of Indian Water Rights Claims. 2 The Seeretary apread to form a
Federal Negotiation Team an August 1, 2008,

Since that time Pechanga has been working clossly with the IFederal Wegotiation Team 1o
cffcctively negotiate the lerms of the setllemnent with the other parties and 1o resolve its claims
against the Tited States in conneetion with the development and protection of Pechanga's water
rights, Pechanga and the Federal Megotiation Team carefully examined the overarching
Settlement Apgreement, along with the exhibits, and have comiinued to have » productive dialogoe
to resplve questions and concerns that the Federal Nepotiation Team raised. The Federal
MNegotiation Team has presented its assessment report ta the Administration Working Group,
vomprised of policy members from the Administration. Pechanga has also met with members of
(he Administration Working Group to discuss the Administration’s outstanding concemns. In
Pechanga’s perspective, all of these meetings wilh Lhe Federal Nepotiation Team and the
Administration Working Group have been extremely productive.

Pechanpa has continued to meet with the Administration to discuss and address theic
outstanding concerns with the legislation and settlement, which will be included in their
testimony before the Commitiee today. While Pechanga recognizes that we have came a long
wiy towards mesting the Administration’s concern in order to gamer thelr support we know that
there are still remaining issucs that nust be addressed before we can gain full Administration
support, Pechanga remains committed to continuing these discuszions with the Administration to
resolve expeditfously any of their remaining concerns.

Pechanga has also continued to work with the other scttling partics, Including RCWD and
EMWD, to ensure that the partics are still o the same page with respeet to the legislation. Sinee
the bill’s original introduetion in the 111" Congress and naw with the current bill pending before
the Committee, the parties have communicated and discussed ways in which the legislation counld
cven be improved. Thus, (here may be a few revisions to the bill that the parties may sugpest in
order to fully effectuate the infent of the parties and resalve any technical issues with the
legislation that can be resolved betwesn the hearing of this bill and mark-up out of the
Commiittee for full Sennte consideration.

C. Legislative History
I, 111" Congress

The Pechanga Waler Rights Settlement Act was first introduced in the 11" Congress.
On December 11, 2009, Congressworman Bono Mack, along with co-sponsors Congressman
Calvert, Congressman [3sa, Congresswoman Richardson, Congressman Grijalva and
Congressman Baca introduced H.R. 4283 in the House. On January 26, 2010, Senator Baxer,

Y 55 Fed, Rem, 9723,
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along with eo-sponsor Senator Feinstein introdueed an identieal bill in the Senate, 8, 2936.
Subsequently, the bill was reintroduced in the TTouse by Congressman Baca, along with co-
gponsors Congressman Boren, Congressman Grijalva, Congressman Honda, Conpressman
Kildee, Congressman Lujan and Congresswoman Richardson in an effort to reselve some of the
issues that the Adminisiration maised with the lepislation.

The Senate Commitlee on Indian A Tairs held a hearing on 8. 2936 on July 22, 2010 and
ordered the bill to be reported favorably out of committee with amendments on November 18,
2010, The House Natural Resources Subcommittee on Water and Power held a hearing on HR.
5413 an September 16, 2010,

At the close of the 111" Congress, the Band chose to pull back from sccking
Congressional ensctiment of the bill in onder to answer questions that tribal members and
allottees had rafsed during the legislative process. [t was erftical to the Band that its membership
and allottees be lully informed of the aspects and delails of the legislation and settlement
aprcement, Thus, over the past three years the Band held a number of tribal member meetings to
moere fully diseuss and explain the Pechanpa Water Settlement and the benefits afforded under
the legislation. The Band held a tribal membership vote on March 24, 2013, in which iribal
members voted overwhelmingly in support of the proposed water seltlement currently pending
belore the Commiltee. The Band {elt this was a necessary and imporlant slep and as a result is
now prepared ta move forward to enact this legislation ns expeditiously as possible.

2. 115" Cangress

On Junc 25, 2013, Scnntor Boxer, with Senator Feinstein joliing as n co-sponsor,
introduced S, 1219, On June 26, 2013, Congressman Calvert, joined by twelve ca-sponsors,
Congressman Tony Cardenas, Congressman Torn Cole, Congressman Paul Cook, Congressman
Jelf Denham, Congressman Raul Orijalva, Congressman Dunean Hunter, Congressman Darell
Iszn, Congressman Daniel Kildee, Congressman Doug LaMalfa, Conpresswoman Betty
MeCallum, Congressman Raul Ruiz, and Congressman David Valadaa, introduced H.R. 2508,
the campanian measure 1o 8. 1215,

IL STRUCTURE OF SETTLENMENT

The Pechanga Setilement Agreement is a comprehensive setflement agreement among
Pechanga, the United States, RCWD and EMWD, that incorporates a number of agreements as
cxhibits to the overarching settlement agreement. The Pechanga Scitlement Agreement includes
the following agreements as exhibits:

A. Amended and Restated Groundwater Management Agreemnent (“Amended GMA™);

B. Reeyeled Water Agreement and Ameondiment No. 1 o the Recyeled Water Apreement;

C. Recycled Water Transfer Agreement;

D. Recycled Water Scheduling Agreement;

E. Reeyeled Water Infiastructure Agreoment;
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F. Exiension of Scrvice Arca Agreement;
(. ESAA Capacity Aprecment; and
H. ESAA Water Delivery Aprecment.

‘Together, the Pechanga Settlement Agrecment and corresponding exhibits provide the
necessary agreoments to resolve Pechanga’s longstanding claims to water rights in the Banta
Margarita River Watershed, secure necessary waler supplies to meet Pechanga®s curcent and
future water needs and provide sufficient lerms to make Lhe settlement work for RCWD and its
customers. 8. 1219 approves the Pechanga Settlement Agreement, including all its exhibits.

A, Recoguition of Tribal Water Right

A eritical element of the settlement is recognition of the Band’s federal reserved right o
water (the “Tribal Water Right™). Both the Pechanga Settlement Agreement and this federat
legislation recognize the Band's Tribal Water Right as heing the same as it was eslablished ona
“prima facie™ basis in the original Falfbrock Decree in 1985.

The Uniled States has analyzed Lhe water rights for the Pechanga Rescrvation on at least
two occasions. First, in 1938, the Burcau of Indian Affairs provided a water rights study of the
Pechanga Indian Reservation within the Santa Margarita River Watershed. Second, in 1997, the
United States’ hydrolopical expert provided a report summarizing his findings of a Practicably
Irrigable Acreage {("PIA™) study (irrigation water claim} for the Pechanga Reservation, Both
reports suppotl a prima facle claim of 4,994 AFY for the Pechanga Reservation and further
suppott the need for supplementary water supplies in addition to groundwater an the Pechanga
Rescrvation. ™

The Tribal Water Right will also be adopted and confirmed by decree by the Fultbrook
federal district court. This is especially important for the Band as it conslitutes the [ull
recognition of its water entitlements under the Falibrosk Decres.

I Protection of Allottee Rights

Pechanga has worked clasely with the Federal Negaliation Team to ensure that the
allotlee rights an the Pechanga Reservation were adequately protected in 8. 1219, First, pursuant
io Section 5(a) of 8. 1219, allottces will receive bencfits that are equivalent to or exceed the
benefits they eurrently possess.'® Furthermore, in accordance with Section 5{d) of &, 1219, 25
U.S8.C, 381 (geverning use of water for irrigation purposes) shall specifically apply to the

HThe Band’s analysis revealed that its water right claims for its existing reservation exceed 4,994 acre-
fect, analysis ehallenged by ROWT, among oliwrs. The Bond's sertlement Fxes its warer rights entitlements in the
Santa hMarparita River Basin at 4,994 acre-feet per year in recognition of the Ret that this amount is judicially
ustablishud on 4 prima facie basis and therefors 2 number that could foen the basis for ready agreement Ly all
parties to the settfentent.

¥ Sap Saz. S(a).
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allattess’ rights, Under 8, 1219, the Tribal Water Code to be adapied by the Band must provide
explicit pratections for allottees—the Trikal Water Code must provide that;

» tTibal allocations of water to allottees shall be satisfied with water from the Tribal Waler
Right;

s charges far delivery of water for irtigation purposes for allottecs be assessed on a just and
equitable basis;

s there i3 a process for an allottee to request that the Band provide water for irrigation use
to the allattee;

» there is a due process system for the Band to consider a request by an allottee (appeal and
adjudieation of any denied or disputed distribution of water and resolution of any
contested adrinistrative decision),'®

‘The inclusion of these provisions reffcets the United States’ most recent allottee lanpuage
ns was included in other recent Indian water scitlements. As a result, the allottee language is
consistent with other Indian water settlements pending before Congress, and provides allottees
with the same protections provided to other tribal allottees,

C. Contractual Acceptanec of Guaranteed Water Sources to Fulfill the Tribal
Yater Right

Unlortunately, there is insuilicient groundwater within the Santa Margarita River
Watershed to fulfill the Band's claims to water.'" To account for the limited water sources within
the Santa Morgarita River Watershed, additional water sourees are needed to fulfill the Band's
entitlement to water, Accordingly, pursuant to the Pechanga Settlement Agreement and the
corresponding exhibits, in addition to the groundwater supply available from the basin itself, the
Band’s entitlement to waler will be fulflled through a number of conlractual agreements.

There are three major components ol the seltlement:

1. Amended Groundwater Management Agrecment (“Amended GMA™

The Amended GhA., between Pechanga and RCWD, is en integral part of the Pechanga
Scttlement Apreement, as it sets forth the terms and conditions governing the partics® joint
management of groundwater puniping from the Wolf Valley Basin and cstablishes an allocation
af the safe yield of the basin. As part of the Amended GMA, the parties established, through
technical review, that the safe yield of the Wolf Valley Basin is 2,100 AFY. The parties agreed

'8 e Suc. {1,

17 The need 1o import watar to the Reservation is a fact that has been recognized by the federal team for a
tong perfod af time. Ovar pumpdng in the basin has significantly reduced water levels aver tme, which s one cause
for the insuffictant groundwater 1o sedsly the Band’s federally reserved water rights. One importam aspeet of the
settlement is the establishment of groundwaler pumping limits to protect the basin now and in the ulure,
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that Pechanga is entitled to 73% (1575 AFY) af the basin and RCWD is entiifed 10 23% (525
AFY) of the basin. Addilionally, in an effort to raise the level of waler in the Wolf Valley Basin
and provide starage water in years of water shorlage, the Amended GMA establishes a Carryover
Account between Pechanga and RCWD that provides for use of the Wolf Valley Basin as a
storage aquiler for a defined amaount of waler ta be used in shortage years. Thus, the Amended
GMA nol only satislies 1575 acre {eel of water per year ol the Band’s enlitlement 1o waler, it also
provides benefits o the entire region by improving the water levels in the Wolf Valley Basin,

2. Eecycled Water Asreements

Anpther essential element of the Pechanga Scttlement Agreement is RCWDYs ability ta
use Pechanga’s recyeled waler in partial consideration for their sunrender of a portion of their
current potable water supply as pumped from the Walf Valley Basin. In particular, Amendment
No. 1 to Pechanga’s Recycled Water Agreement'® allows RCWLD to wiilize the unused portion of
the entitlement Pechanga currently has pursuant Lo the Recycled Water Agreement and provides
an extension of the term of the Recycled Water Agresment lor 50 years with 2 additional 20 year
extensions,

in conjunction with Amendment No, I, the Pechanga Seftlement Agreement incorporates
the Recycled Water Transfer Apgreement, the Reeycled Water Scheduling Apreement and the
Recycled Water Infrustructure Agreement, Together, these three agreements provide for the
mechanisms and infrastructure necessary 1o provide RCWD with the ability to ntilize Pechanga’s
unused portion of recycled water. More specifically, the Recycled Water Transfer Agreement
provides that Pechanga aprees to transker 1o RCWD a poriion (nol less than 300 AFY, and not
more than 475 AFY) of the EMWD recycled water to which Pechanpa is entitled pursuant to that
agreement. The Reeycled Water Infrastructure Agreement provides for the development and
construction of freilities neesssary for RCWD to utilize the recyeled water allocated to it
pursuant ta the settlement. Lastly, the Recycled Water Scheduling Agresment provides the
preloco] for ordering and delivering the portion of Pechanpa’s allocation of EMWD recycled
waler to RCWD.

3 Imported Water Agreementis

Because the waler supplies in the Band’s portion of the Santa Margarita Basin are either
too depleted to fulfill the Band's enlire waler needs in the medium to long term or are being used
by other parties (primarily RCWD), the Band has agreed o use replacement water for the
majority of its water uses in future. Accordingly, another significant component of the Pechangn
Settlement Agreement is comprised of the apreements neccssary to provide MWD imported
potable water to Pechanga to provide for the Band's water needs on a permanent basis, The
Ezxtension of Service Area Apreement ("ESAA™), is the primary agreement for providing MWD
waler Lo be used on the Reservation. The ESAA iIs a contractual agreement among Pechanga,
EMWD and MWD that extends MWD’s exisling service area within the Band’s Reservation lo a

' The Recyeled Water Agr , between Pechanga and EMWD, was executed on Janvacy 8, 2007 and
provifdes Pechanga with 1,000 AFY of recycled water from EMWD.
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larger portion of the Rescervation. such that Pechanga will receive MW water ta angment its
local pumped supplies.

In order to implement the BESAA, two additional agreements were necessary—the ESAA
Capacity Agreement and the ESAA Water Delivery Agreement, The ESAA Capacity Ayreemenl
establishes the terms and conditions for RCWD to provide water delivery capacity of the ESAA
water to Pechanga. The ESAA Water Delivery Agreement addresses service issues and billing
issues related Lo Lhe delivery of ESAA waler to Pechanga.

M.  JUSTIFICATION OF FEDERAL CONTRIBUTION

Pechanga recognizes that the Uniled States is always concerned in Indian waler
seltlements with the overal] cost of'an Indian water rights settlement, and more specifically, the
Federal coniribution ta such seitlements. The Band lurther recognizes that [ederal funds ars
limiled and that we are living in extremely difficult economic times. Accordingly, Pechanga has
worked very hard to ensure that the Federal contribution to the Pechanga Settlement Agreement
i5 justified and properly reflects the United States® liability and progranumatic responsibility to
the Band,

A, Federal Programmatic Responsibility ¢o the Band

The Criteriz and Procedures Jor the Participation of the Federal Governmenl in
Mepetiations for the Setllement of Indian Water Rights Claims ("Crileria und Pracedures™)
provides that Federal contributions to a seitlement may include costs related ta the Federal trust
or programmatic responsibilities,® The United States argued in the Fal/rook procsedings that
Pechanga has an entitlement to 4,994 acre feet per year in the Santa Margarita River Walershed,
and the court adopted the United States’ position on a prima facie hasis. Moreover, as recognized
by the United Slates, Ioeal water supplies, both on the Reservation and in adjacent areas were
adequate and capable of being developed in an economically feasible manner to fulfill at least
the 4,994 acre-feet per year that the United States had argued for in the Falbrook proceedings in
1958.

As disenszed above, the Band must obtain some imported water from MWD as a
replacement for its entitlement to local water fram the Sauta Margarita River Watershed. In
aceordance with the Criteria and Procedures the United States has a programmatic responsibility
to ensure that the Band’s water right entitlement is fulfilled through replacement water if existing
watcr on or near the Pechanga Reservation is not currently available. The United States must
also ensure that there is sufficient infrasiructure for the Band to receive the replacement water,
The primary souree of replacement water in this case is water from MWD pursuant to the ESAA.

In order for the Band to receive replacement water, the paries must enhinnee the capacity
for delivery of ESAA Water (water from MWD} through infrastrieture development as necessary

'? See Working Group in [ndian Water Sestlements; Criteria and Pracedures for the Participation of the
Federal Gevermment in Negotiations for the Settlement of Indian Water Rights Claims, 35 Fed, Reg, 9233 (Mar. 13,
12903,
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ta allow for deliverics ta the Band. The partics negotiated a number of agresmants, the various
components of which achieve this geal.

Accordingly, the Pechanga Water Settlement Aet provides fanding for the necessary
infrastructure to fulfill the United States’ trust and programmatic responsibility fo deliver
adequate replacement water to the Band to fulfill its entitlement. The Pechanga Water
Sellement Acl also provides for a subsidy fund (hat will bring down somewhat the cost of the
expensive ESAA Waler, which is an elemenl that is consistent with the United States’
centribution to most other Indian water rights setilements. !

. Iotential Federal Liability to the Band

In addifion to its programmatic responsibilitics, the federal govermment Las an obligation
ta every foderally recognized Indian tribe {o protect its land and water resources. Indeed, a core
principle of Federal Indian law is that when the United States scts aside and reserves land for
Indian iribes, such reservation includes all the waler necessary t¢ make their reservations livable
as permancnt homelands.?' The Unfted States in turn holds these rescrved water rights in trust
for an Indiug Tribe.?

Congress has expressly found thal “the Federal Governunent recognizos its trust
responsibilities o protect Indian water rights and assist Tribes in the wise use of those
resources.™ The Department of Interior has similarly found that “Indian water rights are vested
praperty rights for which the United States bas a trust responsibility, with the United States
halding lzgal title to such water in trust for the benefit of the Indians.”®* Courts have also
recognized the federal trust responsibility far Indian water rights.*

Accordingly, a tribe may recover substantial monetary dmnagzes [rom the United Statcs if
it can be shown that the Lribe suffered a loss of water or water rights. g

* See e.g,, Arizonz Water Sewtlements Act, Pub_ L. 108-451, § |07; Clatms Resolutfon act of 2010, Titls
IV, Crow Tribe Water Riphis Settlement, Pub, L, 111-291, 5§ 411{)(3) & (4).

* See geaerally, Winters v. United States, 207 U_S. 564 (1908); fn re General Adiudication of Al Rights to
Use Waiter in the Gila River System and Sovrca {“Gila ), 35 P.3d 68 (Ariz 2001),

2

Id

# See ez Rueclamation Projects Authorization and Adjustment Act of 1902, Pub. L. Me. 102-375, §
3002(9), 106 Stat. 4600, 4695 (codifled by reference at 43 U5.C. § 371 (2000)).

* See Working Group in Indian Water Settlomunts; Criteria and Procedures for the Padicipation of the
Federal Gavemment In Megatintions for the Settlement of [ndian Water Rights Clalms, 55 Fod. Rep, 9223 (Mar, 12,
1990y,

* Seo Pyranied Lake Patute TrHbe of Indians v. Morten, 334 F.Supp, 252 {D.D.C. 1972).

% See a,g, N, Paiute Nation v, Unired Stares, 30 nd, CI, Camm’n. 210, 215-217 (1973); Peranid Lake
Palute Tribie v. Unived States, 36 Ind. Cl. Comm'n. 256 (1975); ree alsa, Cohen’s Handbuok of Federal ndian Law
8 15.06, at 1275 n. 400. For instance, in Pyrawild Loke Pafute Tribs, the court held 1hat the Secretary of Inlerior was
obligated to ful AN its trust respensTbitity to the wibe In allocating the exeess waters of the Truckee River between the
fzderal reclamaticn projact and the reservation and not to reconcils competing claims to water. In Gilz River Fima-
Maricopa Indiarr Comupnmity v. United Stotes, tha tribe was able to astablish its right to relief based on the federal
governiment’s failure to take action when upstrenn diversions intetfered with the water supply to the Gila River
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Since establishing the Pechanga Reservation, the United States has systematically failed
1o protect and adequately manage the Band’s water resources, This failure has resulted in the
loss of Tribal water use and other Reservation vesources, and has prevented the Band from
fulfilling the purpeses of the Reservation. In addition ta this general overarching ¢laim, which
has the potential on its own, of reaching into the tens of millions of dollars, Lhe Band alsa has
numeraus, very specific claims that it is waiving, with an estimated potential valuc for cach, that,
in comhbination with the United Slates’ progtammatic responsibility to the Tribe as outlined
above, provides substantial justification for the overall Fedaral contribution.

We discuss these claims and Lhe polential monetary liability of the Federal Government
below.

1. The Band's claims for mismanagement and failure to protect and promote
the Band’s water resources

In Faltbraok, (e court held in IJ 41, that the United States “intended to reserve, and did
reserve riphts to the watcrs of the Santa Margarita River stream system which under natural
conditions would be physically available on the Pechanga Indian Reservation, including riphts to
the use of ground waters sufficient for the present and fiature needs of the Indians residing
thereon with pricrity dates of June 27, 1882, for those lands established by the Executive Order
of that date; January 9, 1907 for those lands transferred by the Executive Order of that date;
Aupust 29, 1893 [or those lands added o the Reservation by Palent on that date; and May 25,
1931, for thosc lands adrded ta the Reservation by Patent of that date,”*” Based on [ 41, the
Tnited States recognized reserved water rights for the Pechanpa, Similar to the Gila River
case,” the federal government has a compensable fiduciary duty to Pechanga with respect to the
Band's water rights.

Indced, although the governmment has [ailed 16 satis{y this obligation, its actions indicate
that it has recopnized this duty. For instance, the United Staies threugh the Bureau of Indian
Affairs (“BIA™) recognized that Pechanga had a paramonnt right to water which impacied BlA's
actions on behalf of the Band.® Further, as part of this special relationship, Pechanga requested

Reservation. The Claims Court specilically held that “the aclions taken by the United States in establishing the
reservalion in 1859 and in enlarging it therealter, together with repeated recognition of the need to preserve or
restare the water supply wilized by the Pimas and Maricopas in maintaining their commendable selEsufficient
status, are consistent only with the cxistence of a speeial relationship between tiese Indians and the United Siates
cancerning the protection of thelr lands and the water supply they vlilized on these lands.”

T Supranote 11 at 13-14 .

# rd

 See Pechanga Summary at 41 (Letter from B1A Sacramento Area Director to Regional Director which
peatested that the Regional Director's Report on the Santa Margarita Project of 1970 “did not recognize lhe rights of
Indian reservations to underground water supplies that had heen established in Winters v. United States, 1908, 207
15 564 and confirmed in several subsequent cases....and that the Indlans had a paramount rlght.™).
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on nuinerous occasions for the BIA to conduet water supply studics and take other action in arder
to protect the Band's water riphis and water supply."')

In the face of the Band's requests however, the United States Govemnment took no action
1o protect the Brnd’s water rights or if they did finally take action, it was delayed to the point
where the action was meffeclive. For instance, in response to the Band’s resolution with respect
1o RCWD's pumping aclivilies, the Interior Department oflicially requested (he Justice
Department to advise RCWD thal ils pumnping aclivities were in violation of a 1940 Stipulated
Aprcement.?! The Justice Dopartment however deelined to advise Rancho Californin of its
unlawful action because of an objection by the United States Navy, Furthermore, the Bureau of
Reclamation’s plans for construction of the Santa Margarita Project on the Santa Margarita River
to benefit the Fallbrook Public Utlity District and Camp Pendleton included an allowance of
only 1,000 acre feet of water from the Murriela-Temecula groundwaler basin {or Pechanga
Reservation, despite the BLA" estimation that (he reservation would need 5,000 acre feel, 2

In response 1o the Santa Margarita Project’s [ailure to adeguately account {or the
Pechanga's water rights, the Band passed two resolutions with respeet to their water supply. The
first requested that the Secretary of Interior “withhold approval of the S8anta Margarita Project
until adequate provision has been made for protection and development of the Pechanga Band’s
Winters Doctrine l'igh!.s.":i3 The second resolulicn asked the United States Altorney General to
reopen United States v. Fallbrook "o restructure the decree in accordance with the mstructions
from the Ninih Cicenit of Appeal to the end that the decree may become, as it was intended, an
instrument for the protection of the Winters Doctrine rights of the Pechanpa Band.»™

The BIA Sacramento Area Director agreed with the Band.® He recommended that “the
Sceretary demand Justice to stop all pumping of the groundwaler now in violation of the existing
decree and stipulation until such time as the Pechanga Band and the Scerctary have documentary
evidence that the pumping by Rancho California is not affecting the oroundwater riphts of the
Pechanga Band, The United States as trustee Lor thess waler rights has no alternative!™ [n

* For example, on November 18, 1969, The Pechanga Band passcd @ resolution calling upen the BIA (o
conduct an economic development and land use study of the reservation, to inform RCWD that it was not permitted,
under the terms of the 1940 Stipulated Agresment to pump water fram the Temecula Murrieta pround water basin,
and that the Band would oppose aoy modifieation of that Judgment until fhe Band®s waver rights and warer supply
were al lonsl as well protected as under that judement and the Band was provited with the means Lo make benencial
use of the water needed to fulfill its economic and land use poals. See Pechanga Summary at 58-39.

3 O December 26, 1940, a Judgment was rendared in the Superlor Court of the State of Califomia ona
case betvecn Bancho Santa Mergerita, a corporatlon, Plaintiffv. ME. Vud ef al (Vail fmily descendants},
Deafendants, with Guy Bogmt et al, (individeals with ripardon rights to Sania Morgarita River warars), ns Intervenors.
The court Nund tal defendanis, plaintifs, and intervenors had rights 1o the waters of the Temecula-Sonin Margarite
and jis Itibutaries, TLspelled out the rights of each, and provided that 2 number of gaging stations and melers be st
up Lo measure the ow of water. See Pechange Water Summery al 29,

# Id at 45,

i

i

* fd, a1 47 ("W ure in comple ngreement with the Band.™).

36

I
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response to the BIA Area Director’s recommendation, the Solicitor’s Offfcs stated that *[(Jhe
Depariment of Justice points out that where the Department of Defense is the benelicial holder of
the right and refuses to have that right inlerfered with that the Untied States can bring the action
anly il we can demonstrate thal the reserved ripht of the Indians is being jeopardized."? Again,
the Sacramento Area Director recommended that the Secretary of Interior derrand that the

Justice Department stop graundwater pumping until it was proved that Lhe pumping had nol
allecled the grovndwater rights of the Indians.® [ was not until January 26, 1973 thal funds
were finally made available for United Stales Geological Services 10 undertake a water resources
study of Pechanga Reservation.®”

Given his clear hislory of the U.S. Government’s [ailure la prolect the Band’s water
rights, the Pechanpa Band, and several other California tribes in similar eircumstances,
successfully sued the federal govermment in the Indian Claims Cornnmission for, among other
things, its fallure {0 protect and preserve the plaintiffs® reserved water rights fiom non-Indian
interference, failure to pravide or maintain necessary reservation irrigation systems, and the
improper taking of aboriginal water rights. The case was settled in 1993 when six of the Tribes,
including Pechangn, accepted $7,500,000.00 in settlement of the pending claima.
Notwithstanding the payment af this elaim in satisfaction of these breaches of trust, since 1993,
the government has continued to breach its trust obligation to the Band by failing to protect and
preserve the plaintiffs’ reserved water rights from nen-Indian interference and by failing to
pravide necessary water 1o the Pechanga Reservotion. In other words, the government has not
pratected the Band’s water riphts despite its admitted failure to do so.

This failure has now been compounded by the fact that since 1993, there has been
tremendous population grawih in the area. Accordinaly, significent additional non-Indian
diversions and groundwater pumping from the Rand's water resonrces has damaged the primary
aguifer that wauld otherwise help serve the water needs of the Reservation. In particular,
centinuous over-pumping beyond the yearly sale yield by non-Indian parties has damaped the
agquifer and severely limited the amount ol water the Band can now pump itself 1o serve the
purposes of the Reservation. As aresult, the Band has had to enter into a series of agrezments on
115 own, wilhout the assistance of the United States, to secure an adequate water suIPply for the
Pechanga homeland bul s still shorl of [ullilling the pueposes of the Reservation.”

The aggregate sum of the potential exposure and liability of the Unitad States stretches
inla the hondreds of millions for these claims. Mevertheless, the Rand conservatively estimates
thal these claims could resull in a patential recovery in excess of §72 millicn,

”
id.
% Je at 49 (“Why does the burden of proaf rest with the Indian people when it is the trustee”s obligation to
prileet these riphts?),
¥ i, at 52,

* For instance, in 2006, the Band cutered intn the Groundwater Managemenl Apteenienl with RCWD 10
provide for manapement of the Wolf Valley Water Basin and in 2007 the Band entered into the Recycled Water
Agreement with Eastern Mimicipal Water District to provide for 1000 AFY of recycled water to the Band.
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2. A claim for the water the Band is giving up under the Feltbraok
adjudication decres

Despite the government’s failure to adequately represent the Band's interest in the
Falltrook adjudication and its failure fo fully quantify and deliver water to the Puchanga
Reservation, the Band has “paper” water rights under the final Fallbrook Decree. In 1J 41
(MNovember, 8 1962), which became part of the final decree, the court held that Pechanga, and
other nearby Tribes, bad a federally reserved water riplit on their respactive reservations.
Specifically, the Conrt decreed that Pechanga had a “prima facie” entitlement to approximately
4,994 nere-feet of water per year for the Pechanga Reservation, Despite this legal entitlement,
the Band has not received their entillement in the form of actual water.

Uinder the proposed settlement, the Band will be waiving all of the claims deseribed
above against the United States to the lands described in 1741, The Band is alsa waiving claims
Jor additional acreage that was not parl of the Reservation at the time ol IJ 41. As a result, the
Band is giving up the right 1o adjudicate is water riptis for the additional land, rights that would
equate to a similar “prima facie™ entitlement as IT 41. Accerdingly, the Tribal Water Right could
potentially be more than twice the 4,994 AFY for which the Band Is seuling under the proposed
selllement. The Bund eslimates that the value of these claims to watee riphts for the additional
land being included in the Settlement is $435-30 million,

€. The Band’s Waivers against the United States

As part of the settlement, and subject to the retention of claims, the Pechanga Settlement
Agreement and the legislation provide that the parties agree to waive their respective claims to
water rights, claims Lo injuries 1o waler righis, and claims to subsidence damage.

The Pechanga Scttlement Agreement firther provides that the Band will not seek
enforcement af the Trihal Water Right as long as the Pechanga Settiement Agreement, including
any of i1s Exhibits, remains in force and effect. With respect to s claims against the United
Statcs, subject to the retention of rights, the Band is waiving the following claims:

(1}  all claims againsl the United Slales, its agencies, or employees relating to
claims lor water rights in or waler of the Santa Margarita River Watershed
ar any other river systenis outside of the Santa Marparita River Watershed
that the United States acting in its capacity as trustee for the Band
asserted, or could have asserted, in any proceeding, including but not
limited to Falibrook,

(2) all claimg apainst the United States, its agencles, ar emplovees relating 1o
damages, losses, or injuries Lo water, water rights, land, or naleral
resources dus 1o loss of water or water rights (including but not limited to
damages, losses ar injuries to hunting, fishing, pathering or cullural rights
due to loss of water or waler rights; claims relating to interference with,
diversion or taking of watcr or water rights; or claims relating o failure to
prateet, acquire, replace, or develop waier, water rights or water
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infrastruciure) in the Santa Margarita River Watershed that first acerued at
any time up 1o and including June 30, 2009;

(3)  all claims against the Uniled Slates, its apeneics, or cmployees relating to
the pending litigation of claiins relating to the Band's water rights in
Fallbraok, and

(4)  all claims against the United States, its agencies, or employees relating to
the negotiation, cxecution or the adoption of the Pechange Settlement
Apreciment, exhibits thereto, or the Act.

Thus, in exchange for the benefits received in Lhe Pechanga Seitlement Apreement and
the Pechanga Waler Righis Settlement Act, the Pechanga Scitlement Apreement represents a
complete replacement af, substitutian for, and full satisfaction of, all the claims by Pechanga and
the United States on behalf of Pechanga and allotees as sel forth above.

. Breakdown of Federal Contrilution

In exchange lor the Band's waivers against the United Sfates and in recognition of the
United States propramimatic responsibility to the Band, the fotal Federal contribution as
authorized by the 8. 1219 is $40,192,000. The Federal contribution is comprised of 4 major
components:

1. Fechanpa Recveled Water Infrastructore--$2.500.000.

Section [1(2){1) and Section 8(c) provide that funds from the Pechanga Recycled Walter
Infrastructure Account will be used to pay for the Storage Pond ($2,500,000), as are necessary
under the Recycled Water Infrastructure Apreement te fulfill Pechanga’s oblipations to provide
RCWD with a share of Pechanga’s recycled water which Pechanpa receives pursuant to the
Recycled Water Agreement with EMWD.

The version of the bill that was introduced in the 111™ Cangress provided for 36,960,000
for the Pechanpa Recycled Water Infrastructure Account, which included $2,500,000 to pay for
the storage ponds and $4,460,000 to pay for the Demineralization and Brine Disposal Projest.
Bascd on further discussions with the Administration however, the Band agreed to revise the
structure of the settlement aceounts such that there is a separate account for recycled water
infrastructure (the starage ponds} und a separaie accounl for water qualily (groundwater
desalination activities) whereby the funds are distributed to the Band who then provides
appropriate fands to RCWD in connection with their contribution to both of these efforts.

2, Pechanpa ESA A Delivery Capacity--$23.000,000,

Section 11(2)(2) and Section 3(d} provide that funds from the Pechanga ESAA Delivery
Capacity Account will be used to pay for Interim Capacity (31,000,000) and Permanent Capaeity
(522,000,000) in accordance with the ESAA Capacity Agreement in order for RCWD to provide
the requisite capacity Lo deliver proundwaler and ESAA waler 1o Pechanga.
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To fulfill Pechanga’s full entitlement of 4,994 AFY, Pechanga will need the Walf Valley
Basin groundwater and MWD imported potable water. In order to receive delivery of MWD
jmported potable, the MWD water would need to be delivered 10 Pechanga through offsite
conveyance capacily. Available imporl delivery capacity in the region is limited, and thus posed
a challenge, However, the parties were able to negotiate the ESAA Capaeity Apreement such
that RCWD will ensure that requisite capacity exists in RCWDYs system ta deliver Wolf Valley
graund water and MWD imported water ta Pechanga. Together, the Interim Capacity and
Peormanent Capacity funds will finance the necessary RCWD conveyance capacity. IfRCWD is
unable 1o ensure that there s sufficient capacity for groundwater and MWD deliveries to
Pechanga, the Settlement Act pravides that the funds in the ESAA Delivery Capaeity Account
shall be available to Pechanga to find altemative capacity. In the event that RCWD is unable to
provide sufficient capacity, Pechanga would be forced to build its own Infrastructure to deliver
the imported water. Such inftastructure costs would total $23,000,000, which is why the funds in
the Pechanga ESAA Delivery Capacity Account were increased from $17,900,008 (the amount in
the 111™ Congress bill) to $23,000,000.

3. Pechanea Water Fund--$12.232,000,

Section 11(a){3) of the Act authorizes an appropriation of $12,232,000 for deposit in the
Pechanga Water Fund Account. In accordance with Section 2(d)(3)(D) of the Acl, the Pechanga
Water Fund Account will be used for: (1) payment of the EMWD Connection Fee
(approximately $332,000); (2) payment of the MWD Connection Fee (approximately
$1,900,000); and (3) any expenses, charges or fees incurred by Pechanga In connection with the
delivery or use of waler pursvant to Lbe Seltlernent Agresment.

Tn order to recelve MWD water there ate certain fees associated with conhection to
EMWD and MW, in addition to the cost of the expensive MWD water. [ence, the Pechanga
Water Fund Accounl provides the funds necessary for Pechanga to receive MWD water. Thoss
fees are as lollows:

a EWWTD Connection Fee

The EMWD Connection Fee, approximately $332,000, will be paid to EMWD as an in-
lien payment instead of standby charges which normally would be collected on an annual basis
through the owner's properly tax bill. Rather than bave any fees that could be considered a ta
on Pechanpga, EMWD has agresd to a cne-timee pajnnent by Pechanga for connection to BEMWD,

b. MWD Conneclion Feg

Similar to the EMWD Connection Fee, MWD normally provides extension of their
servica through armexations. Rather than go through a normal annexation because of tribal
sovereignty concerns, however, the ESAA will be governed by the terms and condilions of the
apreement such that Pechanga will contraclually cominit lo adhere Lo miles and repulations
applicable to its acfivitics as a customer of EMWID and MWD but that additional terms and
conditions will be included to avold infringement of Pechanga’s soversignty wherehy EMWD
and MWD will have allernative means to exercise their responsibilities. Under the ESAA
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Pechanga has agreed to pay a cne-time connection fee that amounts to approximately
$1,500,000.

e Expenges, Fees, and Charges Associnted with MWD Replacement
Water

As discussed above, as a result of the depletion of the Santa Margarita Basin water
supply, Pechanga must abtain imported water from MWD as a replasement [or s water from the
Santa Margarita Basin. The United States has a programmatic respensibility {o ensure that
Pechanga’s entitlement is fulfilled through replacement water, such as the MWD imported warer,
il'existing water is unavailable.' The Mechanga Water Fund provides a subsidy to bring down
the cost of the expensive MWD imported water. The Pechanga Water Fund will provide funds to
cover 10% of the cost of MWD waler. This percentage is much less than that provided in other
Tribal water seltlements. In comparison, the Arizona Water Scitlement Tribes receive 58-60% of
the cost for Central Arizona Projest water, their altemate water supply. Further, while the
absolube cost of MWD water is sipnificantly higher than that in neighboring states, the
peresntage to be provided by the Pechangn Water Fund is significantly lower than comparable
settlements in further recognition of the unique econemic times we are experiencing.

The Band signilicantly reduced the amount of [unds for the subsidy from the Senate
version of the bill in the 111" Congress to the current bill before the Cormmitlee. The previous
autherization for the Pechanga Water Fund Account was $25,382,000. Again, Pechanga
recognizes that we are operating in difficult economic times and was (hus willing to reduee the
subsidy authorization la address the Administration’s concerns, however, the Band strongly
believes that the Administration should subsidize at least a porlion of the cost of the expensive
imporled water thal the Band is {orced to use in place of lack of ground water left available for
its use lacally.

4, Pechanpn Water Cluality Accaunl--$2.460.0010.

Ag discussed above, the Band agreed 1o create 3 separate aceount for water quality 1o
fund groundwater desalination activities within the Wolf Valley Basin to address the
Administration’s concemn that funding under the Act be directly appropriated to the Band, The
Band and RCWD are both commilied 10 reducing the levels of brine and salinity in the Wolf
Valley Basin, especially piven the fact that the Imported water from MWD has a higher salinity
level than the groundwater in the Wolf Valley Besin, The Band and RCWD have worked to
provide reeycled water infrastructure, as deseribed more fully in the Recycled Water
Infrastructure Agreement, an xhibit to the Sciilement Agreement, which provides for
desalination efforts and funding in the amount of $2,4060,000.

“! Far example, the Gila River Indian Community Water Rights Settlement Act of 2004 (Pub. L. 108-451)
included the Lower Calorado River Basin Development Fund that provided for » payment “to pay annualiy th fixed
operation, mai and ropl ciierges associated with the delivery of Camtral Artzona Froject water held
under Tene-term contracts for use by Arfzons Indian tribes (as defined i section 2 of the Arvizona Water Settlements
Act)in accordance with clavse 3(d)i¥ 1167 of the Repayment SlipoTation (us defined in section 2 of the Arizona
Waler Settlement Acty". See Sec. 107 (RI2)A).
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1V. NOM-FEDERAL CONTRIBUTION

Pechanga is cognizant that in addition (o the Fedsral coniributicn, the nen-Federal
contribution to an Indian water settlement should be proportionate to the benefits received by the
non-Federal parties under the settlement. The Band has insisted on such non-Federal
contribution from non-Indion perties throughout the negoliations for this seftlement and
successfully obtained, with the support and assistance of the Federal Negetiation Team,
substantial non-Federal contributions te the settlement.

For purposes of the Comymittes’s understanding, we outline each of the non-Federal
cantributions to the settlement, including Pechanga’s awn contribution to the settlement.

A, RCWD Contribution

As discussed above, lhe Pechanga Settlemenl Agreement is a care{ully structured
seltlement with the United States, RCWD and EMWD. Substantial eflorts werc made by all
parties in order to reach setflement. One of the latgest issues of contention during nepotiations
was the allocation of the groundwater in the Wolf Valley Basin, The previcus Groundwater
Manapement Apreement allocated 50% of the water to cach party. For Pechanga, it was
absolutely critical that the Settlement Agreement provide the Band with the majority of the sale
yield, Thus, RCWD agreed to allocate an additional 25% of (he Wolf Valley Basin to Pechanga
as part of the setilemenLl. Additionally, RCWD will wheel the MWD waler under the ESAA to
Pechanpa in perpetuity and RCWD agrees to provide desalination and brine dispoesal for water
utilized in the Wolf Valley, which will improve groundwater quality in the Wolf Valley Basin for
both RCWD and Pechanga. RCWD's contribution to the Pechanga Settlement Agreement,
therefore, involves more than a foregoing of its assertion of water rights, but, rather, involves the
implemeniation of a parinership lo utilize, convey and improve the quality of both local and
imported water for both RCWD and Pechanga,

The monetary quantifieation of RCWDY's contribution, measured exclusively upon ils
agreement Lo forego the right to 25% of groundwaier in the Woll Valley Basin, has been
calculated at 533,630,332, This calculation assumes that 25% ol the Wolf Valley Basin cquals
525 acre Ieet per year, one-lourth ol the agreed upon amount of the safe yicld in the Wolf Vatley
Bagin, [t firther assumes that RCWIYs contribution will be equal 10 the rate it must pay for
MWD water (as replacement for its share of groundwater from: the Wolf Valley Basin), inflated at
3% per year, and on effective earnings rate on the amount expended of 3.5%. Utilizing these
asswnplions, the present value of RCWD's contribution is $33,630,332.

B. Pechanga Contributinn
Ag with many other lndian water riphts scitlements, the Pechanga Water Fund Aceount
provides for o subsidy payment that partially fulfills the United States” programmatic

respensihility 1o provide Pechanga with replacement water.

The Pechanga Water Fund Account amount was developed using the following financial
assumptions:
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. The Account is to be used Lo partially subsidize the cost of MWD water (o reduce
the cost of the water using, interest carned by the account,

- The Account will pay ten percent (109%) of the cost of the water and Pechanga
will pay ninety percent {90%6).

. The cost of MWD water was projected based cn the published rates for an acre-
fool of MWD Tier 2 Treated Water plus the EMWD charge of $127.80 in 2010,
cscalated at four peccent (4%4) par year thereadler,

. The Account is projected to accrue interest at an average four pereent {494 rate of
return.
. The amount of MWD water to be purchased each year was based on a general

estimate of the projected watcr use in the proposed MWD service arca that canmot
be met from other sources.

While most subsidy funds for Tribes provide funds that will bring the cost of the
imported water in line with local water, the Pechangn Water Settlement only seeks to subsidize
10% of MWD water such that Fechanga is bearing 90% of the cost of imported water.

C. EMWD Conirilution

While the Band has not completely calenlaled EMWD®s contribution 1 Lhe Settlement,
EMWE's contribution is certainly proportionate to the benefits it will receive from the
Settlement. Namely, the ESAA with MWD and EMWD is an absolutely critical component of
the Saftlement, without which it would be impessible to fulfill the Band's water cntiflements,
Mareover, EMWD agreed to extend the term of the Recyeled Water Apreement with Pechanga
and allow Pechanpa ta sell its unused portion of recyeled water to RCWD, both of which were
necessary to effectively setlle with RCWD. In retom for these contributions, EMWID will
receive $332,000 as Pechanga's conncetion fec fo EMWD (discussed in further detail above).
This henefit toe EMWD is proportionate to the efforts EMWD hag made in securing the ESAA
with MWD and the amendments to the Recyeled Water Agreament,

N, MWD Contribution

Although MWD is not a parly to the actaal Setllement Apreement, MWD is a party Lo the
ESAA, which as discussed above, is an exhibit 1o the Settlement Agreement. The ESA4 is
essentially the contractual cquivalent of an annexation to MWD and EMWD, with the Band’s
sovereipnty issues protected by contract in the ESAA. In 2009, Governor Schwarzenegger
issued a State of Emergency for the State of Californin’s drought situation. In response, MWD
issued a press release recognizing the severe water supply challenges in California. MWD's
press 1elease [uriber stated that MWD has taken a number of critical steps to address the drought,
including the reduction of waler supplies to member agencies and mandatory waler conservation.
As z result of Califarnia’s drought and MWD's efforts to address these problems it is unlikely
that MWD will be approving any annexations in the near future.
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Accordingly, the ESAA with MWD and EMWD, which lies already been approved in
principle by the MWD Beard is extremely important, without sach agreement it would be pearly
impossible for Pechanga to “annex™ to MWD and receive water sopplies to fulfill the Band's
water entitlements. Moreover, under the ESAA, Pechanga will become a customer of MWD just
like any other customer, such that Pechanga will be able to acquire water from MWL for its
future water needs as those needs change, Therefore, as part of the Settlement and in order 1o
fulfill the BSAA, MWD will receive §1,200,000 as a connection fee from Pechangn io MWD,
The value o becoming part of MWD's service arca capable of receiving MWD water is
invaluable and undoubtedly represents a proportionate contribution to the benefit, it any, MWD
will receive.

V. Conclusion

As outlined above, the Band is settling its longsianding claims against the United States
and oiher parlies, and is accepling less waler than it could otherwisc obtain in exchange fora
commitment for the delivery of “wet” water in replacement [or its “papar™ walcr riphts. The
Federal contribulion is cammensurate wilh the Federal government’s unfulfilled responsibilities
with respect to the Band's water rights and its liabilities relating (o the same.

Chairwoman Cantwell and members of this Comumittes, in closing, 1 would like to thank
the Committee for helding 2 hearing on this important piece of lopislation,

The CHAIRWOMAN. Thank you, Mr. Chairman.

Last on the list is Mr. Matthew Stone. Thank you very much for
being here, Mr. Stone. We look forward to your testimony on this
legislation. I think you are here to testify on S. 1219.

STATEMENT OF MATTHEW G. STONE, GENERAL MANAGER,
RANCHO CALIFORNIA WATER DISTRICT

Mr. STONE. Yes, thank you very much, Chairwoman Cantwell. It
is our pleasure to be here. I appreciate the members of the Com-
mittee, the Vice Chair, for their attention to this matter.

On behalf of Rancho California Water District, I appreciate the
courtesy of being allowed to appear and just make some brief com-
ments about pending legislation, S. 1219, which would authorize
the settlement with the Pechanga Band of Luisefio Mission Indians
and their water rights.

As a neighbor and a cooperating party over the last almost a dec-
ade now on water management, we are again happy to be here to
support this. On behalf of the board, we appreciate Senator Boxer’s
sponsorship of the bill and Senator Feinstein’s co-sponsorship and
the committee’s willingness to consider the legislation. We will
enter formal written comments into the record, but they will about
as brief as these at this point.

Rancho provides water supply, wastewater collection and treat-
ment and water recycling services to a population of more than
134,000 people in our service area. It is 160 square miles, and we
have over 42,000 customers connected to our system. Our infra-
structure network, which has been built out over the last several
decades, has 960 miles of water mains, 41 storage reservoirs, Vail
Dam and Vail Lake Reservoir, groundwater recharge facilities that
have been developed to enhance the operation of the basin, and 47
groundwater production wells.
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We currently provide about 71,000 acre feet to our community,
which is domestic, commercial, industrial and agricultural uses. We
still have a very large agricultural component.

Just over two years ago, I appeared before this committee to en-
dorse efforts to authorize the settlement. Today, I return to again
endorse this effort and to advise the committee of our interests in
any final bill that can be enacted into law. As has been mentioned
by Chairman Macarro, we have worked with the Pechanga Band,
and will continue to work with them, since the last Congress to
clarify the limited number of outstanding issues. I am happy to re-
port to you today that we have made substantial progress on those,
and we believe that these issues are close to resolution.

We are also committed to working with the Administration as
the bill goes forward to deal with any issues that are still out-
standing from the Administration’s perspective. We hope to have
these ready as the bill moves to markup for final action.

Madam Chair, thank you again for the opportunity to appear be-
fore you today. We look forward to providing the committee with
any additional information that will help to expedite final consider-
ation of this legislation. Again, we look forward to completing the
agreement and further, to continue our partnership and coopera-
tion with the Pechanga. Thank you.

[The prepared statement of Mr. Stone follows:]

PREPARED STATEMENT OF MATTHEW G. STONE, GENERAL MANAGER, RANCHO
CALIFORNIA WATER DISTRICT

Good morning Chairman Cantwell and Vice Chair Barrasso and members of the
Committee. On behalf of Rancho California Water District, thank you for the cour-
tesy to appear before the committee to present our views on the pending legislation,
S. 1219, a bill to authorize the Pechanga Band of Luiseno Mission Indians Water
Rights Settlement Act.

On behalf of RCWD’s Board of Directors, we deeply appreciate Senator Boxer’s
sponsorship of this important legislation, and Senator Feinstein’s co-sponsorship,
and the committee’s willingness to consider the legislation.

In the interest of time, I request that my formal written testimony be entered into
the record. I will summarize RCWD’s views on S. 1219.

RCWD provides water supply, wastewater collection and treatment, and water re-
cycling services to more than 134,000 people in a service area of 160 square miles
with over 42,000 service connections. Our infrastructure network consists of 960
miles of water mains, 41 storage reservoirs, Vail Dam and Vail Lake reservoir,
groundwater recharge facilities, and 47 groundwater wells. Currently we provide
71,300 acre feet of water for domestic, commercial, industrial, agricultural and land-
scape uses.

Just over two years ago, I appeared before the committee to endorse efforts to au-
thorize a water rights settlement agreement. Today, I return to endorse this effort
and 1to advise the committee of our interests in any final bill that can be enacted
into law.

Since 2010, RCWD has worked with the Pechanga Band to clarify a limited num-
ber of outstanding issues. The key issues, we believe, are close to resolution. We
hope to have these ready as the bill moves to markup.

Chairman Cantwell, thank you again for the opportunity to appear before you
today. We look forward to providing the committee with any additional information
that will help to expedite final consideration of this important legislation.

The CHAIRWOMAN. Thank you, Mr. Stone. Thank you for your
testimony today and your continued hard work on this legislation.
I am going to go back to you, Assistant Secretary Washburn, on
a couple of these bills. On the S. 1447, the original settlements that
were in that legislation had the Bureau of Reclamation as the lead
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agency in a number of the infrastructure projects. Can you provide
the committee with an update on how these settlements are being
implemented and the progress on the infrastructure and how that
is working out with Rec taking the lead?

Mr. WASHBURN. Well, they are underway. These settlements,
these water rights settlements often cost tens of millions of dollars
and they take a decade or more to complete. So we have made sub-
stantial progress on the Navajo-Gallup settlement. That one is
coming along very well. The Aamodt and the Taos settlements are
probably, well, they are newer, so we haven’t quite gotten as far
along. But they seem to be progressing.

We are working well with all the parties and the Bureau of In-
dian Affairs and the Bureau of Reclamation, of course, work very
well together. The Bureau of Reclamation is, well, they are engi-
neers, mostly, and they are very good. We enjoy working with
them, and they do a lot of work in this space. They do a lot of work
on Indian water rights settlements, and they are very accomplished
and capable.

So we feel like things are proceeding nicely on all three of those
settlements.

The CHAIRWOMAN. Okay, well, part of that would be moving
some of the money around for wildlife and cultural resource protec-
tions. Can you tell us about how those funds would be used?

Mr. WASHBURN. Sure. One of the things, I gather that there was
a typo in the New Mexico Water Rights Settlement bill, one of
those bills that sort of reversed the amount of the money that we
use for fish and wildlife resources and cultural resources protec-
tion. So one of these bills would correct that, the way we do it more
commonly in water rights settlements. So we are happy to, that is
an improvement. It changes things back to the way it should have
been written in the first place. And those are very important parts
of water rights settlements. But we do limit the amount of money
in these settlements that can be used for each of those important
purposes. So this bill would make an impovement in that respect.

The CHAIRWOMAN. Okay. Then on the Pechanga settlement, it
states that allotted lands within the reservation included just and
equitable allocation for the water resources. So if it is enacted, how
will the Department ensure that the allottees actually get that just
and equitable allocation?

Mr. WASHBURN. That is one of the remaining issues and one of
the things that we have addressed to some degree already with the
Pechanga Band. But one of the concerns that we continue to have,
there are 112 trust allotments on the reservation, totaling more
than 1,100 acres of land. And individual Indian allottees are also
entitled to a portion of the tribal water rights for irrigation pur-
poses. So that is one of the things that we need to get resolved to
get this bill to a place where we can be supportive of it. Because
it needs to address those very real issues.

The CHAIRWOMAN. That has not been part of another previous
water settlement? There is not a structure for the allottees?

Mr. WASHBURN. Well, I think it has varied. We certainly have
the same trust responsibility to allottees in many respects that we
have to Indian tribes. We have a responsibility to take care of them
as well. Honestly, those issues have come to the surface in more
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recent years. They were ignored in earlier water settlements, and
we have gotten much better about trying to get those issues re-
solved in water rights settlements. That is an active conversation
as to this settlement.

The CHAIRWOMAN. So it is an issue of difficulty, or it is a dif-
ficulty of administering it?

Mr. WASHBURN. I am not sure. I am not down in the weeds on
the actual negotiations. But it is important to us to make sure that
we have taken care of the allottees’ interests when we settle the
water rights. Otherwise, we have left unfinished business, and we
don’t want to leave unfinished business.

The CHAIRWOMAN. Mr. Stone or Chairman Macarro, do you have
any thoughts on that?

Mr. MACARRO. Yes, I will attempt to answer that. The settlement
shouldn’t affect their rights at all, the rights of allottees. As you
know, the status of allotted land held by former tribal members, to
say the least, is complicated. The status of allotment protections to
allottees are set forth in provisions relating to the required water
code, which is in place. We have a water code and it is in place.
We don’t think that there will be a net effect on the impact of
allottees and their water rights.

We are glad of the due diligence that the Secretary is engaging
in, that it is being done and is being done across the board. How-
ever, as far as it goes on our reservation, we don’t see any net
change really in terms of what the outcome is. Insofar as there is
a right that exists, the right is a paper right until the wet water
right becomes real. We actually think that overall, the tribal right
as well as the allottee right, is being perfected. That is a benefit
that doesn’t exist to allottees right now as well. There is a huge
improvement that accrues to allottees as a result of the tribe get-
ting its water right put into place, and getting that wet right per-
fected.

The CHAIRWOMAN. Assistant Secretary Washburn, back to the
settlement issue and funding. Has the Department of Interior ever
not funded a settlement that has been passed by Congress?

Mr. WASHBURN. No, I don’t believe so. You are the boss, if you
settle a water rights claim, whether we support it or not, we follow
the law. So money has to be found and that sort of thing. The Con-
gress, though, are the ones who ultimately holds our trust respon-
sibility. You define what our trust responsibility means in any
given case. If you find that, we will meet it.

The CHAIRWOMAN. So how were some of those settled in the
past?

Mr. WASHBURN. You mean with regard to allottees?

The CHAIRWOMAN. Yes.

Mr. WASHBURN. Well, let me say this. It is an issue that we can
address, there are general laws that apply. So it is something that
we can address. Part of the issue is just making sure that these,
there are much smaller claims to water rights. So you don’t want
to settle all the biggest claim and then fail to settle the small ones,
because the smaller ones then may never get settled.

The CHAIRWOMAN. This is the Indian Lands claim and settle-
ment?
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Mr. WASHBURN. Indian water rights settlements. Yes, so you
have, the tribe has its own claim and the allottees have claims to
the water as well. For interest of finality, we would like to get all
of it settled all in one fell swoop when we possibly can, so that we
are tying up all the loose ends. Because the small loose ends don’t
have the political juice to get something done the way that the
tribe does and the water districts and that sort of thing.

So we would like to get all of the issues settled in one case.

The CHAIRWOMAN. Which is what we have been striving for here
with the Spokane settlement agreement and what you are striving
for with others as well. How has the Department funded some of
these in the past, like the Missouri River Tribes or some of the
other settlements?

Mr. WASHBURN. Well, they have been funded in different ways.
Sometimes they come out of the regular Indian Affairs budget over
a course of years. I have to say, that is perhaps my least happy
outcome, because it means I am taking money from one tribe to
apply to help other tribes. That is not the ideal circumstance, be-
cause it means that other Indian people are going to pay to take
care of a different group of Indian people.

So we have always looked for creative ways to settle these that
don’t necessarily just come out of the Indian Affairs budget. This
is a commitment of the United States, and we have ongoing com-
mitments to each of the tribes. They don’t give me the power over
the purse, or the Treasury and other agencies. But we always like
to see joint contributions across the Federal Government to these
kinds of settlements.

The CHAIRWOMAN. You are certainly committed to finding the re-
sources for this settlement.

Mr. WASHBURN. I am as committed as you are.

The CHAIRWOMAN. Thank you.

Okay, well, I think that is all the questions I have. I know my
colleagues may have some questions, so we will leave the record
open on all three of these bills. I thank all the witnesses for being
here, including you, Mrs. Wynecoop. Thank you for traveling all the
way from the Pacific Northwest and for your ability to give us a
sense of history on this issue as it relates to the Spokane Tribe in
the Pacific Northwest.

Again, thank you, Secretary Washburn, for your diligence and
your team, everybody that is here on all these issues. We are ad-
journed.

[Whereupon, at 3:20 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF HON. ERNESTO C. LUHAN, GOVERNOR, TAOS PUEBLO

S. 1447

Honorable Chairwoman Maria Cantwell, Vice Chalrman John Barrasso, and Members of
the Committae:

My name is Emnesto C. Luhan. I am Governor of Taos Pueblo.

The Taos Pueblo Indian Water Righits Settlement Act was signed inlo law by Presidznt
Obama in December 2010 as Title V of Public Law 111-291. The Settlement Agreement
between Taos Pueblo, the State of New Mexice, the Taos Valley Acequia Association
and 54 member acequins, the Town of Teos, the 12 Taos area Mutnal Domestic Water
Consumers Associations, and the Bl Prado Water and Sanitation District approved by the
Settlement Act was thereafter conformed to the Act and signed for the United States by
the Secretary of the Interfor and by Taos Pueblo in December 2012,

With the enactment of Lhe Sctllement Acl, the conformation of the Settlement Agreement,
and the signing of the conformed Settlement Agreement, Taos Pueblo, the United States
and the ofher settlement partics have met three of the seven conditions precadent to the
Settlernent Agreement and Act becoming final and enforceable. Significant progress has
been made on the remaining conditions precedent—Congressional appropriations, State
of New Mexico appropriations, State water leasing statute amendment, and the Partial
Hinal Decree setting forth the Puehlo’s water rights.

The technical corrections to our Settlement Act in 8. 1747 now pending before this
Committee are:

1. Tao clarify that the ward “canstenction™ in Section 305{f)(1) of the
Saettlement Act and Arficle 9.6.1 of the Setflemant Agreement includes reconstruction,

replacement, rehabilitation or repair as well as new consiruction of irrigation
infrastructure and other water or wastewater infrastructure.

2 To delete unnecessary authorization dates for the mandatory
appropriations in the Seitlement Aet,

We are asking for Ihis Commitlee’s supporl of 3. 1447 as it will greatly facilitate the
implementation of our scttlcment.

1. Clarify the Mcaning of “Construcfion® in the Early Money Provision:

Taos Pueble, the place of the Red Willows, is a National Historic Landmark

(73)
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and was designated a World Heritape Site in recogaition of our enduring living culiure.
Cur people have lived in the Taos Valley since lime Immemorial.

Ags the first users of the Taos Valiey’s water resources, we constructed irrigation systems
many centuries ago that arz still in use today. The traditional earthen ditehes that
comprise our system are a care element of our cultural practices. They are the means by
which we currently irrigate approximately 2,322.45 acres of the Pueblo's 5,712.78
Historically [rigated Acreage. Importantly, not souch more farmland can be irrigated
because there is no way to convey water to more fields without extensive construction
consisting of repair and rehabilitation of this traditional infraswucture.

Tha Bureau of Indian Affairs, in its capacity as the fedaral trustee, has not dore any
repairs of significance to our irrigation infrastructure in decades. In 2000, a joint
investigation report by the Bureaw of Indian Allbirs and the Bureay of Reclamation
identified u serlous need for the rehabilitation and repair of Puchle irigation
infrastructure. The findings of this repart were based heavily on investipation of
infrastructure on Taos Pueblo,

For these reasons, one of the important ptirposes for the $15 million of “early money®—
money available upon appropriation—in qur settlement is to allow the Pueblo to
reconstruct, rehabilitate, repair and replace dilapidated irrigation structures. This purpose
is closely refated to another purpose of early money: acquisition and relirement of junier
non-Indian water rights. The Seltlement Agreement specifically provides that “As a goal
of this scttlement and in accordance with Article 5.1.1.2, the Pucblo will seek to expand
the exercise of its HIA [historically irrigated acreage] Right to an amount at least
sufficient to irrigate three thousand (3,000} acres as of the Enforcement Daie™
(Settlement Aprezment Article 8.6.1). In order to meet this key settlement goal of
increasing our historically iryigated acres asnally undar irrigation from 2,322.45 acres to
3,000 acres by the Enforcement Date, the Pueble needs early monay not only to acguire
and retire non-Indian rights but also for construetion on the traditional earthen ditches
that are the means of irrigeting these 3,000 acres.

Becaunse the Settlement Act uses the word “construction” in describing the water and
wastewater infrastructure work for which early money can be used, the Adminisiration
has taken the position that the Pueblo cannat nse early maney for imigation ditch
rehabilitation, repair, replacement, or reconsiruction. The only exception the
Administration has made is for ditches that bring water to the Buffalo Pasture, on the
grounds that the Buffalo Pasture Recharge Project is a purpose lor which Section
505(f)(1) authorizes the use of early money.

1 Article 5.1.1.2 of the Seitlement Agreement provides that the Pueblo will initially limit
the exercise of its historically irrigaled acreage fght for §,712.78 acres (o the recently
irrigated acreage level of 2,322.45, and sets out how the Pueblo will increase the use of
this right as non-Indian irripation water use is reduced by the Pueblo buying those rights
or cireurnstances such as abandonment of a water right by a non-Indian vser.
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The Administration’s exceedingly narrow interpretation of the word “construction” poses
an unnecessay hardship on the Pueblo and Lhreatens to prevent us from meeting the
settlement goal of actually irrigating 3,000 of our historically irrigated acres by the
Enforcement Date. Such a limited purposs was never intended by the Pueblo or
Congress. Many of our farmlands—including a substantial portion of lands that can be
brought back into production as part of the initial 3,000-acre settlement goal—are on
ditches that do not serve the Buffalo Pasture. Scctions of many of these ditlches are in dira
nezd of repair, reconstruction, replacenent, or rehabilitation. This was & major reason we
insisted that the allowed uses of early money include construetion on imigation
infrastructure, not just for plenning and design.

All of the irrigation infrastrueture construction planned and discussed with the federal
Administration and Congressional delegalion over the many years of the setilemeant
negotiation and authorization invalves our traditionsl earthen Pueblo ditches. In the
context of traditional Pueblo irrigation systems, construction wodk is obviously net about
construction of new ditehes—it is about the reconstruction, replacement, repair and
rchabilitution of these traditional ditches.

Similarly, most of the wark urgently needed on our drinking water infrastructure involves
reconstruction, replacement, tehabilitation or repair of existing aging infrastructure, not
new construetion. For cxample, we will need an early money distribution to replace the
south side water storage tank. A recently completed inspection confirmed that this tank
is in dire need of replacement due to extensive corrosion. We feer that it may collapse
because the supporis ure severely corraded. This is an emergency. Additionally, one of
the Pueble’s four municipal wells needs to be replaced prior to the Enforcement Date due
to paor production. Yei, the Administration’s overly narrow intcrpretation of the word
“eonstruclion” in Section 5035(£)(1) could preclude the releasz of eatly money to the
Puehlao that Congress intended to be available for such urgently needed reconstruclian.

The lechrical correction in S, 1447 would facilitate piving Conpress’ intended effect to
the word “eonstruetion” in Section 505(f)(1). As we have said in correspondence o
Bureau of Reclamation Commissioner Micheel Connor, it would be a terrible irony for
the Administration not to support this technical correction when our settlement has been
lzuded by Administrations past and present as a modal for [ndian water rights
settlements. Ome of the reasons our settlement is towted as a model 15 that It avoids the
cost and environmental damage of constroeting reservoirs and major new surface water
infrastructure, and it does this in part by allowing early reconstruction of existing
irrigation facilities in exchange for the Puebla's forbearance on the fitll excrcise of its
senior watex rights.

Taos Pueblo respectfully submits that the Administration is mistaken when it
characterizes this technical correction as “expanding” the purposes of carly money on
page 3 of ils {estimony. It bears emphasis that this is truly a technical comrection, not a
change in the deal we negotiated, In all of our negotiations with the Administration and
throughout the Congressional process, we were never asked to give up the vse of early
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money for infrastructure rehabilitation, repalr, replucement, or reconstruction. 'We were
assured that the word “construction” included reconstruction, replacement, rehabilitation
and repair and (hat it wes not necessary for Congress to repeat “reconstruction,
replaccment, rebabilitation and repair” in Sectton 505(f){1) because these concepts were
clearly captured in the word “construstion™ and the crogs reference to section 505(a) in
Section S05(f)(1). The technical correction would honor this understanding and would he
consistent with the common sense interpretation of the meaning of “construction® in the
context of traditional Pueblo ditch systems and aging drinking water infrastruciure on
Pueblo lands.

2z Delete Unnecessary Authorization Dates:

The nmendrent to Sections 509(c){1){A) and SO0HCHZ)(A)(), which provide for
mandaiory appropriations to the settlement funding accounts, ars imended to elimimate
possible confusion about the meaning of the phrase “for the period of fiscal years 2011
through 2016.” As noted in the sponsars’ summary, there is no need for any
authorization dates for the mandatory appropriations becausc these fiunds remain
available nntil expended.

The Administration stated in its testimony {on page 3) that it “Is still analyzing this
amendment but believes that the changes in indexing will have impacts on the Treasury
end could tigger mandatory offset requirements.™ The Administration’s concem arises
from its interpretation of the amendment to Section 309(e)(1)(A) as a proposed change to
the inflation indexing anthorized by the Settlement Act. The Administration

reads Section 505(e)(1)(A) of the Act to make the mandatory appropriations

subject to indexing “only between [iscal years 2011 and 2016." Consequeantly, the
Administration believes that “8.1447 would remove the time limitations for indexing.”

The Pueblo respectfully submits that the Settlement Act provides for inflation
adjustments from the base year 2007 and does not state an end year. Specifically, Scclion
S01(c)(1)(A) appropriates “S50,000,000, &s adjustcd by such amounts as may he tequired
due 1o increases sinee April 1, 2007, in constrictions costs, as indicated by the
engineering cost indices applicable to the types of eonstruction or rebabilitation
invalved.” Put simply, the amount of the inflation adjustment authorized is the amount of
percentage change in the inflation index hom April 1, 2007 to March 31, 2017 (the
Expiration Date of the Seftlement Act authorizetions and the date by which the
Enforcement Date must occur).

The Pueblo negotiated with the Administation for its support of inflation indexing of
the setilement fund {rom the base year 2007 until the funds become available to the
Pueblo in exchange for the reduction saupht by the Administration in the amount of
early money from $25 million in the bill as intradueed to 515 million in the bill 25
enacted, The technical comection would recognize the phrase “for the period of fiscal
years 2011 duwough 2016 in Section 303(e)(1)(A) for what it must be: an vnintended
relie of the discretionary appropriction authorization thet was in the bill until late in
the sessiun when the bill was amended to make 2 portion of the funding mandatory.
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The Pucblo strongly disagrees with the Administration’s comment that the Settlement
Fund *“will already be able to earn interest beginning not later than 2017, which will
help maintain the purchasing power of the funds provided and make indexing less
necessary," The fact that the Secretary of the Interior is obligated to invest Tiibal tust
finds, including the Pueblo’s settlement fitnd, does not compensate the Pueblo for the
loss of any portion of the intended inflation adjustment prior to 2017.

The Administration’s unfortunate reading of Section 309{c)(1)(A) to change the basc
year of inflation adjustment from 2007 to fiscal year 2011 and w cutoll the inflation
adjustment prematurely at fiscal year 2016—in the Administration®s still ongoing
analysis—illustrates the need for the tecludcal comrestion, The comrection will ensure
that mandatory appropriations are provided through the Expiration Date in an amount
that reflects inflation from the base year 2007 on the Initial $50 million mandatory
appropriation.

I thank Chairwoman Maria Cantwell, Vice Chairman John Barrasso, Senator Udall, and
members of the Committee for the honor and privilepe to provide this testimony. T also
give thanks for the spiritual gnidance I have received, and the support and advice of our
Tribal Council. We ask that yau be spiritually guided to make the right decisions on this
hill and athers that affect the lives and futtre of the Taos Pueblo people.



78

PREPARED STATEMENT OF HON. BEN SHELLY, PRESIDENT, NAVAJO NATION

Deay Maduin Chalrwainan and Mz, Vise Chaleman:

[ write ror expuess th soppary of the Mavejo Nadon for provigians In 5. BHT, 2 bilk to smke
rechmicad soreoctions 1o cormin Nathre Amerioan water dpbts senfenzents In the S of New
Meewden, wind for other purposes. The Mavajo Mason ozpee Congrese m sdopt Soetion 4 of dhe 38,
whick § the suthorssion for ofturl merorees on the MNavajs-Dalers Water Snpply
Project PHETWER from the comene 2% of i weal Troje cost to 496 of the wed groject oost.
Seeton 4 will eorrect 2 cledml ermor i the Dmoibus Public Laod Matspenent Act of 2009, Thls
X Pary I (Public Law 111-11), that has caused a significant shortfall in. avpilable funds to protect
and preserve imporcant calmi] wesowrees slang the NGWST ronts.

The NOWEP will bring preatly needed waie to the Navajo Nation ¢otimunites, Yet, this projoct,
which coearnpasses 280 miles of lagpe distneme pipelive and a 4-fore dghe of way, will also
disturh sooeg than 12,000 acees of Japad by egmably the most archacolopienlle seositve region in
Maorth Asmaries, Seventy pereent of this laud fs Navajo Nagen Trost Laod, and we believe stroagly
that thy. spimered 1080 arhaeolngieat s, Inchuding sncion; burisl grovods, alang the soote must
Ise Emepdles] propedty sad romncthdls,

The curtent budaet constrainis for endtvzal tesoutces are alresdy wifbcdng the projoct dasign. For
instaner, thy gantractor has been foreed ro modify its research design such that many prehistods
middens anel other arens where we wold cxpect ta Snd human semsing cennot be samplad:
Wheo dereeiod In advance of the copsteuction team, budsals can be trpved regpectfully or che
project rowte ean be adjusted,  Wo mxpest that as a nsult of the cutrers hudget constmints an
culrucal sesonsroes and the limimdons for ndvance work, the constrction mams will Thely
et bistdats and be foroed to stop thelr work, causing untedd defays and addidonal coats w0
the ovemi! projest. 8. 1447, whon pasded, will helo eovare the asdent budals looated slong the
pipeline will be bandled rrapectfuliv as roquived by the Navsio Maten Policy for the Frtecdor of
Jehchea Gravesies, Muman Revss, sod Fooerry Roms end the Rater Amedicen Groaves
Trorection and Reprtivdon Act snd that ardheeolopics Sies am jdendfied and protocted =
requizedt by rhe Matonal Fistoric Proserpation Act.

Completing the NOWSD in an expedited manoer iz of grear bnpormace to the Navajo Nation rnd
to the United States Department of the Intedor, which has desiguated this project asx its top
priovity. Hosurng that 4% of the project cost is avaibible for cultpps] resources survey amd
mitigatiog will halp keep the project en sthodule and easure thae our hegitage is treated with the
care ansd respaet & deserves.
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PREPARED STATEMENT OF THOMAS MOTSINGER, PRESIDENT/FOUNDER, PALEOWEST
ARCHAEOLOGY

Chajrwoman Cantwell, Vice-Chairman Barrasso and Members of the Committee, my name
is Thamas Motsinger. I am President and Founder of PaleoWest Archaeology, based in
Phaenix, Arfzona. Thank you for the oppertunity to present PaleoWest's views on S, 1447,
the Mew Mexico Native American Water Settlements Technical Corrections Act, a bill to
riake technical carractions ta certain Native American water rights settlements in the State
of New Mexico, and for other purposaes.

Backpround

PaleoWest is contractor to Bureau of Reclamation for the first phase of cultural resources
field work at the Navajo-Gallup Water Supply Project, which will affect nearly 1,000
archacolagical sites and disturh 12,000 acres in New Mexico of arguably the most
archaeolopically sensitive region in the Unlted States. Approximately 280 miles of large
diametey pipeline (60-70") will be laid, with a 400-foot rlght-of-way and at least 100
additional miles of roads, power lines, and other necessary apparatus, The Omnibus Public
Land Management Act of 2009, Title X Part I[1 {Public Law 111-11) signed on March 30,
2009 (the “Act"), provided the authorization to construct this important project as a major
component of the Navajo Nation San Juan River Basin Water Rights Settlement in New
Mexicn.

Drafting Error

When the Act was passed, it contained a drafting error resulting in 2% of project costs
allocated to cultural resources compliance and 4% to environmental compliance, instead of
4% te cultural and 20h to environmental, as intendad by Congress and the parties. This
drafting error is causing funding constraints that are affecting PaleoWest's research design.
We cannot adequately survey for human remains in advance of pipeline construction;



80

when construction crews encounter unexpected remains, it will result in costly delays, We
have been forced to modify our research design such that we cannot sample many
prehistoric middens and other areas where we would expect to find human remains. The
bill, when passed, will help ensure the respectful handling of anclent burials locatad alang
the pipeline, as required by the Native American Graves Protection and Repatriation Act,
and the Identification and protection of archaeological sites, as mandated by the National
Historic Preservation Act.

Ta date, the project’s archaeologists and ethnographers have been finding prehistoric and
historic-era archacological and ethnographic sites in much greater numbers than
anticipated. Most of these sites will require additional investigation to comply with Federat
and Tribal historic preservation laws. The majority of the sites are prehisteric occupations
dating after 700 A.Q, which typically contain human burials; these sites are particularly
sensitive to Native Americans and are afforded special protection. As expected, Mavajo
archaenlogical sites and traditional cultural properties ~ which date from the 15005 to
recent times — are plentiful, but have been encountered across a much larger area than
expected.

We understand that the Administration is Rally in favor of the technical amendments to the
Navajo-Gallup settlement in 5. 1447 hecause it changes the Act back to the way it sheuld
have been wrilten and thus improves it. Also, keeping the project on schedule Is a top
priority of the Department of the Interior.! Finally, the Navajo Nation supports the
technical correction because 70% of the Project’s land is Navajo Nation Trust Land, and the
MNavajo are concerned that archaeological sites and ancient burials be handled respectfuily,
If the 4% technical cerrection is made, PaleoWest will be able to do a tharough and
respectful job at the Navajo-Gallup project, and ensure the proper handling of remains.

Conelusion
PaleoWest would like to thank you Chairwoman Cantwell, and all the members of the

Senate Committee on Indian Affairs for the opportunity to submit testimony. [ would be
happy to answer any quastions the Committee may have.

! “Olema Administration A Sclection of 14 Iaft ¢ Prajocis to be Expedited through Permiiting and
Environmental PReview Process,” Qet. 1L, 201E,  avallable a  hitpawww.whitehanse.gowthe-press-
officef201 14 01 1ok iminislrat loctinn-14-infr j 3!
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. Tom UDALL TO
HoN. KEVIN WASHBURN

1) Under the Administration’s reading of the Settlement Act without the Technieal
Corection, has Congress in effect authorized Taos Pueble to spend early money on new
construetion regardless of urgeney, instead of on reconsinection of aging systems that are in
urgent nezd?

Answer: The Department continues to review the range of eligible purposes the Taos Pusblo
may utilize funding for from the Taos Pueblo Development Fund pursuant to Secton 505(f). As
1 testified before this Committee, the Administration is committed to working with the Taos
Tugblo and the bill’s sponsors to determine what problems the Taos Pueblo nesds 1o address.
These discussions pertain in part to the eligible activities associated the $15 million in “early
money”, and these discussions remain ongoing.

2) In your testimony you [expressed] a desire to work further with the Tans Pueblo on the
provisions in this bill defining the wses of the “garly money" made available (o the Puebla for
protection of the Buffalo Pasture and rzloted prajects.

It is my understanding that Article 2.6.1 of the Settlement Agreement provides that & goal of the
settlement is for Tans Pusblo fo “cxpand the exercise of its Historically Trripated Anchomge
Right to an amount at [zast sufficient to irrigate three thousand zcres as of the Enforcement
Date.™ In other words part of the purposs of this pre-Eaforcement Date funding, or “Early
Money™” is to expand the Pueblo’s Imigated acreaps rightl te 3,000 acres,

It is also my underslanding that some repairs to Taos Pueblo®s traditional irrigation ditches are
needed for the Pueblo to cxpand to 3,000 acres, and that some of those ditehes in urgent need of
repair on the south side of the Pueblo, where they cannaot qualify far the other early money
purpose of delivering watcr to the Puchlo’s Buffalo Pasture wetland.

»  Given this situation, isn’t the use of early money for irrigation infrastructure repeirs
consistert with the Settlement Agreeraent?

»  Would the Administration appose a Teehnical Correction that allowed the Puvblo to do
same of the mast urgent irigation ditch and potablc water system repairs with a partion
aof tha early money?

Answers As I naled in the previous question, the Department coniinues to review the range of
eligible purposes the Taes Puchlo may utilize funding for from the Toos Puebla Davelopment
Fund pursuant ta Section S05(D).

3) S 1447 cotrects e typao in the original Navajo Water Settlement lepislation which swilched the
allocations for survey and protection of archasological resources with allocations for mitigalion
of fish and wildlife habitat destruction, S, 1447 retums these allocations to the standard 4% of
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project funding can be used for protection of cultural resources and 2% for Ash and wildlife
facilities.
v Could you tel] the commiiiee the current status of archascelogical work on the Navajo
Gallup pipeline?

Answer: Arclieeclogical work on the Navajo-Gallup Water Supply Project is nearing
completion of initial National Histeric Preservation Act Section 106 complianes inventory
efforts in support of planning and design of pipeline reaches. As the final construction
alipnments are refined for Individual reaches, cultural resource mitigation measures will be
completed 1o allow construction to continue. Archeeologieal maonitaring of canstruction
activities is angoing as Project work proceeds.

¢ Is the Buresu of Reclamation running up against their limited allocation of 2% of project
funding?

Answer: While cultural resouree expenditres to date are not appreaching the currently
authorized 2% allocation, some of the most expensive components of the cultural resourees
compliance program have yet to aueur, namely the mitigation efforts that will be required.
Decisions on the apprapriate disposition of the polentially impacted sites will be driven, in part,
by the amount of funding available for cultural resouree work, Clarity on the amount of funding
avyailable for the cultural resource work will assist in this process and allow for better decisions
that will respect Native Ameriean eultures and iribal values.

4) Section 4 of & 1447, the New Mexico Settlements Technical Corrections Act, would amend
the Navalo Water Seitlement to put the wond “Project” before “water” in reference to the trigger
of the 10 yeear clock for walving of OM and R costs allocable to the Navajo Nation for any
completed seclion of Lhe project that are in exeess of the ability of the Nation to pay. The jntent
of this change is to make clear that the 10 year period of OM and R assismnce should not siart
uniti] water associated with the project, or "Project Water” as referred to thronghout the stalule, is
through the Rowing completed porlion of the project. It is my understanding that thers is some
possibility that non-project waler, Hkely groundwater, sould be used in portions of the plpellne
project before full completion and before project water is delivered.

= [nyour opinion, is the simple clarification of “Praject water” proposed in § 1447,
sufficient to make clear the intent of the partics that the 10 yzars of OM and R assistance
will only be Lriggered when project water, and not any other water, is delivered in &
completed section?

Answer; Scotion 10803(6) of PL 111-11 defines Project water as water that is diverted fram the

Navajo Reservoir and the San Juan River, We believe that the simple clarification of "Project
wates” as proposed in S 1447 is sufficient to define the intent that the 10 year waiver of OM&ER
assiziance will begin when water diverted from the San Juen River, or Navajo Dam, is delivered
to a completed saction, and that the 10-year period would not be triggered when groundwater or
any other non-Project weter is delivered.

+ TIsthere a nesd to insert 3 mote elear definilion of “Profect ‘Water"?

Answer; We believe that Section 10603(b) provides an adequate definition of “Project water™

O
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