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DEFICIT REDUCTION AND JOB CREATION:
REGULATORY REFORM IN INDIAN COUNTRY

THURSDAY, DECEMBER 1, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order. Aloha and
welcome to all of you, to this Committee’s oversight hearing on Def-
icit Reduction and Job Creation: Regulatory Reform in Indian
Country.

Today, our Country finds itself in very difficult economic times.
Many Native communities have been hit hard by the economic
downturn and stagnant job market.

Unfortunately, such challenges are not new to Indian Country,
where double-digit unemployment rates have always soared high
above the national average. In some Native communities, unem-
ployment is as high as 75 percent. Can you believe it?

Tribes have difficult and unique challenges in developing their
economies. They are not equal with State and local government in
{:)heié ability to access essential financial tools such as tax-exempt

onds.

Native communities also suffer from a lack of sufficient infra-
structure, especially broadband, which makes it difficult to provide
housing, health care and education for a qualified work force.

Finally, Tribes suffer from disproportionate regulatory hurdles
that prevent energy and other economic development projects.
Tribes need strong local economies, not just to provide jobs and
services to their own members, but also to help support families in
surrounding communities. Tribes are often the largest local em-
ployer as well as the largest purchaser of goods and services. They
also are often in a unique position to drive local economic growth
and job creation. But they need the right tools to do that.

That is why we are here today. Federal agencies can play a very
important role in helping Tribes overcome these challenges, sup-
port Tribal financing and infrastructure development. They can
also help reform administrative policies and regulations to reduce
barriers to economic development.
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At a time when deficit reduction is a national priority, we must
make our current Federal programs work better. We look forward
to hearing testimony today from our Federal and Tribal witnesses
about how our agencies can work more efficiently and effectively to
support Tribal economic development and spur job creation.

And now I would like to ask our Vice Chair, Senator Barrasso,
for any opening remarks that he may have.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman, for
holding this very important hearing. I agree with your comments
and I appreciate your leadership on this. Because wherever I go in
Wyoming and meet with leaders of the Eastern Shoshone and the
Northern Arapaho Tribes, they continue to point out and we con-
tinue to visit about how important economic development is in Wy-
oming’s Indian communities, which is exactly what you have said
for the entire Nation.

Certainly on the Wind River Reservation, economic development
is often another term for energy development. Energy development
on the Wind River Reservation means jobs. And it means incomes
for families, it means paying the bills, putting food on the table,
just as you have said, Mr. Chairman.

Like many other reservations, the Wind River communities have
significant challenges when it comes to economic development.
Some of them are in remote locations. Metropolitan areas with
large markets are far away. Employment opportunities are much
too limited. Some reservations are blessed with a wealth of natural
resources, energy, mineral resources, agriculture, timber, and other
resources. Under applicable law, these resources are supposed to be
malrolaged in a way that benefits the Tribes and the members of the
Tribes.

Sometimes, however, Federal laws and regulations and the way
that they are implemented seem to do more harm, I am seeing, at
least, seem to do more harm than good. And I will cite some exam-
ples. I recently introduced, and Mr. Chairman, you co-sponsored,
what is titled the Indian Tribal Energy Development and Self-De-
termination Act Amendments of 2011. Before doing that, we en-
gaged in a lot of consultation in Indian Country. The one thing we
heard time and again is that the energy lease approval process is
tied up on red tape and it takes too long. The NEPA process was
a major contributor, we heard, to this problem. Some stakeholders
urged us to simply exempt Indian lands from NEPA. These are
similar to the complaints that we heard prior to the introduction
of the HEARTH Act, which you and I have co-sponsored, working
together. The Energy Bill and the HEARTH Act represent efforts
to reform Federal laws that are inhibiting development that we
will need in Indian Country.

Statutory laws are not the problem, however. Federal regulations
and agency implementation of the statutes are often significant fac-
tors as well. Today, we are going to hear testimony from President
Ben Shelly. We read through his written testimony on behalf of the
Navajo Nation, and it tells a compelling story about the impact of
EPA actions in Indian Country. So I urge all of our members and
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everyone in the audience to listen closely to what he has to say
about the EPA’s regional haze rule in the Four Corners area. We
need to be reminded that there are definite, real-life consequences
to over-zealous regulations.

One last example I will mention as involving EPA is the re-
cently-promulgated Minor Source Rule for Indian Country. That is
a rule that significantly affects oil and gas activities in Indian
Country under the Clean Air Act. That rule was adopted in August
of this year. Most of the rule doesn’t go into effect for three years.
That delay is crucial to have a smooth implementation process.

Unfortunately, the new rule went into immediate effect for any
new development of so-called synthetic minor sources. And it is my
understanding that neither the EPA nor industry is prepared for
that. And we are hearing from some corners of Indian Country that
this will cause real problems.

EPA easily could have avoided these problems by simply post-
poning the effective date for the entire rule. So I can’t fathom why
they chose to bifurcate the effective date of the rule.

I could go on, Mr. Chairman, but I think I made my points. In
these times of economic hardship, as you said in your statement
today, we should be looking for ways to encourage economic devel-
opment, not inhibit it or prevent it. So I look forward to hearing
from the witnesses and I thank you for your continued leadership,
Mr. Chairman. Thank you.

The CHAIRMAN. Thank you very much, Senator Barrasso. You
certainly have made your points clearly.

Now I would like to call on Senator Al Franken for his remarks.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman. I would like to
thank you and the Vice Chairman for holding this important hear-
ing about the relationship between economic development in Indian
Country and Federal Government programs. Economic develop-
ment is really the key to every community’s success. If there is eco-
nomic development, there are jobs. Where there are jobs, there is
hope, there is dignity and a sense of purpose. There is housing for
families and kids have a better chance for a good education.

But if economic development is hindered, all those are at risk.
Tribes face a host of hurdles when trying to bring economic devel-
opment to their communities, from a lack of infrastructure and du-
plicative regulations to problems accessing Federal programs and
capital. There are definitely ways to improve Federal Government
regulations and programs. I was pleased to see that as directed by
President Obama, the Department of Interior intends to reduce the
regulatory burden on Indian Country. In its plan for retrospective
regulatory review it has highlighted its goal to save 50,000 hour of
unnecessary clerical paperwork. I hope that is on more than one

guy.

[Laughter.]

Senator FRANKEN. By streamlining administration for Indian
Country, more agencies should follow that lead.

With limited resources, we also need to look at ways to increase
flexibility and improve collaboration across programs and agencies.
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I hope that in today’s hearing we can look at what is working and
what is not in Indian Country. One thing we know for sure is that
the active involvement of Tribes is absolutely critical.

I look forward to hearing from our witnesses about innovative
ways to create jobs and drive economic development in Indian
Country. I thank all of the witness for coming today. Mr. Chair-
man, thank you.

The CHAIRMAN. Thank you very much, Senator Franken.

And now I will call on Senator Tom Udall for his opening state-
ment.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Akaka, and thank you for
holding this important hearing. I think we have all recognized how
important it is to have economic development in Indian Country.
I want to echo what all the others have said before me.

I hope today we can identify some areas where Congress and the
Administration can work with Tribal communities to remove regu-
latory roadblocks and bolster economic development.

I would like to welcome the President of the Navajo Nation, Ben
Shelly. He is here today and I believe the first lady, Martha Shelly,
is also with us here in the audience.

There have been some impressive infrastructure and economic
developments in the last decade as more broadband has spread into
the Navajo Nation. Housing efforts have been redoubled and those
have been very successful. And more economic opportunities have
emerged. The Navajo Nation has bold and aggressive plans to in-
crease renewable energy development, expand infrastructure, from
rural water pipelines to roads and to housing. I look forward to
hearing from President Shelly on some of these issues and on areas
where we can work with him and other Tribal leaders to build
Tribal economies.

This hearing is also a good opportunity for the Committee to re-
emphasize the vital need to ensure, through the coming years of
deficit reduction, Tribal programs are not sacrificed. The Federal
Government has a trust obligation to Native Americans to provide
vital services. As budgets are tightened, this obligation should not
be diminished. I would urge my colleagues in Congress to remem-
ber this commitment to Tribal nations as we move forward on sta-
bilizing the Federal budget.

Thank you, Chairman Akaka, again, and I look forward to hear-
ing from out witnesses before us and then the panel after that.

The CHAIRMAN. Thank you very much, Senator Udall.

With that, I welcome the witnesses to our hearing today. I appre-
ciate all of you for traveling to be with us today and look forward
to hearing your testimony on this very important matter.

I ask you to limit your oral testimony to five minutes. Your full
written testimony will be recorded. Also, the record for this hearing
will remain open for two weeks from today, so we welcome written
comments from any interested parties. Thank you very much.

I would like now to introduce Mr. Doug O’Brien, Deputy Under
Secretary for Rural Development for the United States Department
of Agriculture, and Mr. Geoffrey Blackwell, Chief of the Office of
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Native Affairs and Policy for the Federal Communications Commis-
sion.
Mr. O’Brien, please proceed with your remarks.

STATEMENT OF DOUG O’BRIEN, DEPUTY UNDER SECRETARY
FOR RURAL DEVELOPMENT, U.S. DEPARTMENT OF
AGRICULTURE

Mr. O’BRIEN. Thank you. Chairman Akaka, Vice Chairman
Barrasso and members of the Committee, it is my pleasure to join
you today to discuss USDA’s role in supporting economic develop-
ment on Tribal lands, and our efforts to improve the delivery of
these programs.

USDA programs span a wide range of areas, including those that
directly affect farmers, conservation on private lands, the Forest
Service lands, international trade, food safety, nutrition, housing,
business development and much more. Secretary Vilsack is com-
mitted to a USDA that faithfully serves Tribal organizations and
individual American Indians and Alaska Natives.

The Office of Tribal Relations, located within the Office of the
Secretary, works to ensure that relevant programs and policies are
easy to understand, accessible and developed in consultation with
the American Indian and Alaska Native constituents. President
Obama signed an executive order establishing the first White
House Rural Council on June 9, 2011. The White House Rural
Council, chaired by Secretary Vilsack, coordinates programs across
Government to encourage public-private partnerships, to promote
further economic prosperity and improve the quality of life in rural
communities nationwide and has focused on issues important to
Tribal communities.

USDA is also addressing civil rights complaints for new and
stronger relationships with the farming and ranching community.
In October of 2010, Secretary Vilsack announced the Keepseagle
settlement with Native American farmers that, beyond the mone-
tary award, very importantly features significant technical assist-
ance.

As the Deputy Under Secretary of Rural Development, I would
like to spend the balance of my time this morning talking specifi-
cally about this mission area and its associated programs. Rural
Development is a collaborative agency with programs that build
upon one another. We offer programs that support essential public
facilities and services that promote economic development in rural
areas. Rural Development’s network of staff in 47 State-level offices
and 500 area offices work closely with Tribes and dedicated part-
ners. Staffs in local offices deliver programs for all three of Rural
Development’s agencies: the Rural Business and Cooperative Serv-
ice; Rural Housing Service; and the Rural Utility Service. We also
maintain a Native American Tribal coordinator to assist Tribes
with their development interests at our State offices.

From 2001 to 2010, Rural Development assistance benefitting
Tribes totaled more than $2.7 billion, including $400 million to ex-
pand broadband access in Tribal communities. We continue to sup-
port Tribal businesses in 2011 and look forward to supporting them
in the future.
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For example, through the Rural Business Enterprise Grant Pro-
gram, the Montana Indian Business Alliance received a grant to
provide business technical assistance to members to the Indian
Tribes of Montana. The Wind River Development Fund in Wyo-
ming also received a grant to conduct a feasibility study for the de-
velopment of a joint venture construction project to build a new
health clinic in Fort Washakie to serve residents of the Wind River
Indian Reservation.

While we have been proud to partner with Tribal communities
and members on important projects, we believe that we can do bet-
ter. We have utilized the Tribal consultation process as directed by
President Obama in 2009 to learn about how we can adjust our
programs to better fit the needs of Indian Country. In 2010 and
2011, Rural Development conducted 20 direct government to gov-
ernment consultations, 7 regional consultations and countless other
roundtables, listening sessions and meetings. Not only have we lis-
tened in the consultations, we have already acted on the wise coun-
sel provided.

For example, we expanded the definition of small business in the
Rural Energy for America program, a program that provides grants
and loans for renewable energy production, to explicitly include
Section 17 corporations and other similar Tribal corporations as eli-
gible applicants. Rural Development recently released an adminis-
trative notice to clarify the eligibility of Amerind Risk Management
Corporation as an insurer for single family housing direct loan pro-
grams.

Historically, insurance and insurance-like products have been
unavailable, difficult to access or expensive on trust lands owned
by Tribes and Tribal members. Our efforts in working with Amer-
ind to bring them into the insurer pool for rural Development
projects will make access to our housing funding projects more
amenable in Indian Country.

Rural Development’s programs are a critical component to sup-
porting, growing and ultimately sustaining Tribal communities.
While Rural Development program funding for fiscal year 2012 has
been reduced, we are committed to continuing to improve our sup-
port and partnership through consultation in Tribal communities.

Again, thank you for the opportunity to be here today. I look for-
ward to addressing any questions that you have, Chairman, or any
of the other members have.

[The prepared statement of Mr. O’Brien follows:]

PREPARED STATEMENT OF DOUG O’BRIEN, DEPUTY UNDER SECRETARY FOR RURAL
DEVELOPMENT, U.S. DEPARTMENT OF AGRICULTURE

Chairman Akaka, Vice Chairman Barrasso and Members of the Committee, it is
my pleasure to join you today to discuss USDA’s role in supporting economic devel-
opment on tribal lands. USDA Programs span a wide range of areas, including
international trade, food safety, housing, business development, telecommunications,
water systems, crop insurance, school lunches and more. I encourage tribal leaders
to be innovative in thinking about how to best utilize USDA’s diverse resources to
better serve their communities.

Secretary Vilsack is committed to a Department of Agriculture (USDA) that faith-
fully serves Tribal organizations and individual American Indians and Alaska Na-
tives. The Office of Tribal Relations (OTR), located within the Office of the Sec-
retary, works to ensure that relevant programs and policies are efficient, easy to un-
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derstand, accessible, and developed in consultation with the American Indian and
Alaskan Native constituents they impact.

OTR is the primary point of contact for Tribal issues within USDA, and is respon-
sible for:

e Government-to-government relations between USDA and tribal governments;

e Advising Secretary Vilsack on Tribal issues and concerns; Tribal Consultation;

e Alaska Native Claims Settlement Act (ANCSA);

e Issues impacting Tribal members; and

e Working cooperatively and collaboratively across USDA to build an integrated
approach to issues, programs, and services addressing the needs of American
Indians and Alaskan Natives.

We believe that the efforts and commitment of OTR is guiding the Department
towards a more flexible approach in addressing the needs on Tribal lands.

Since President Obama’s 2009 Memorandum on Consultation, a dedicated team
from across USDA has been working to re-examine existing departmental policies
and regulations regarding collaboration and consultation. We have held a series of
joint consultation events where we heard from tribal representatives about program
rules and challenges to utilizing USDA programs in Indian Country to better under-
stand the specific needs of Tribes across the country. Staff continues to commu-
nicate with tribal leaders, members and organizations on a daily basis. In addition,
on June 9th, President Obama signed an Executive Order establishing the first
White House Rural Council. The White House Rural Council will coordinate pro-
grams across government to encourage public-private partnerships to promote fur-
ther economic prosperity and quality of life in rural communities nationwide.

Chaired by Secretary of Agriculture Tom Vilsack, the Council is responsible for
providing recommendations for investment in rural areas and will coordinate Fed-
eral engagement with a variety of rural stakeholders, including tribal governments.
The Council will break down silos and find areas for better collaboration and im-
proved flexibility in government programs and will work closely with state, local and
tribal governments, non-profits, private companies, and to leverage federal support.

In furtherance of this objective, in August the Rural Council convened the White
House Native American Business Leaders Roundtable with tribal representatives,
economic development experts, and Federal policymakers. At this listening session,
participants discussed challenges tribal businesses face, including access to capital,
job skills and training shortfalls, and limited broadband deployment and adoption
in tribal communities.

The feedback and insight gained by my colleagues are being incorporated into our
ongoing efforts to address economic growth in Indian Country, and USDA looks for-
ward to all we can achieve with our partners in the Federal Government and in In-
dian Country to create more opportunity in Native American communities.

USDA is also addressing civil rights complaints that go back decades to pave the
way for new and stronger relationships with the farming and ranching community.
In October of 2010, Secretary Vilsack announced the Keepseagle settlement with
Native American farmers. The OTR reminded Native American farmers and ranch-
ers in July that those who believe they are entitled to funds under the Keepseagle
settlement must file a claim no later than December 27, 2011. Up to $760 million
will be made available in monetary relief, debt relief, and tax relief to successful
claimants.

Furthermore, USDA continues to be an active participant on the Infrastructure
Task Force to address the ongoing need for safe drinking water and basic sanitation
in Indian Country. The combined funding from the Task Force Agencies—USDA,
Environmental Protection Agency, Indian Health Service and the Department of
Housing and Urban Development—between 2003 and 2009 provided 80,941 tribal
homes access to safe drinking water and 43,562 tribal homes access to basic sanita-
tion. These numbers demonstrate significant progress made by the Task Force agen-
cies, but we recognize that more work is needed. To this end, the Task Force is re-
focusing the access goal around the principle that “access to safe drinking water and
basic sanitation shall be provided through entities that are sustainable and imple-
mented through integrated agency planning that links the development goals of the
tribe with the need for such services and infrastructure.” This refocused principle
fits well with USDA Rural Development programs that are committed to improving
the economy and quality of life in rural areas.

As the Deputy Under Secretary of Rural Development, I'd like to spend the bal-
ance of my time this morning specifically talking about this mission area and its
associated programs.

Rural Development is a collaborative agency with programs that build upon one
another ultimately creating efficiencies for the taxpayers and the communities that
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we serve. Rural Development provides financial programs to support essential pub-
lic facilities and services such as water and sewer systems, housing, health clinics,
emergency service facilities, electric, telephone and broadband services. Rural Devel-
opment promotes economic development in rural areas by providing loans, loan
guarantees, grants, and other assistance to applicants, including tribes, tribal mem-
bers, individuals and families, banks, and community-managed lending pools. To
better serve tribes and to ensure Rural Development investments flow onto tribal
lands, it is both pragmatic and necessary to work in cooperation with tribal councils,
adhere to tribal ordinances and laws, and partner with other federal agencies such
as the Indian Health Service, the Bureau of Indian Affairs and the Department of
Housing and Urban Development.

Rural Development has exceptional staff in our network of 47 state-level field of-
fices and 500 area offices across the rural landscape working closely with tribes and
dedicated partners in the for-profit and non-profit sectors. Rural Development staff
in the local offices delivers programs for all three agencies in the Rural Develop-
ment mission area—Rural Business and Cooperative Services, Rural Housing Serv-
ice and Rural Utilities Services. By being located in rural communities, we are able
to cultivate important relationships with tribal leaders, tribal professional staff,
lenders, realtors, community-based organizations, redevelopment authorities, leader-
ship groups, and others. Each state-level Rural Development office maintains a Na-
tive American Tribal Coordinator to assist tribes with their development interests
by providing technical assistance and programmatic knowledge throughout the ap-
plication process.

Rural Development has a long history of investing in tribal economies. From 2001
fo 2010, Rural Development assistance benefiting tribes totaled more than $2.7 bil-
ion.

To understand what these programs mean to the communities they serve, it might
be helpful to frame the situation in terms of the more familiar urban landscape
most Americans inhabit. When an urban area loses an employer, the fallout, while
potentially very significant, is seldom crippling for the local economy. City leaders
assemble a team and redouble ongoing efforts to woo other corporations with prom-
ises of infrastructure improvements and tax credits, promotional materials that
highlight transportation efficiencies, and an abundant and educated labor supply.
They point to quality housing stock, good schools, and strong vibrant communities
that are supportive of long-term investment.

This response is almost without corollary in vast areas of rural America—includ-
ing Indian Country. The municipal resources needed to market a rural area to com-
pete for businesses often don’t exist. The available labor supply generally doesn’t
have the depth of educational achievement or skills of its urban or suburban coun-
terpart. The infrastructure, transportation, housing and schools are typically chal-
lenged, and the distances to customers or markets are often greater.

Rural Development programs are designed to address these challenges. Using pro-
gram resources to encourage healthier, more efficient credit markets, Rural Develop-
ment field offices develop innovative to meet the unique needs of tribal and rural
communities. To support rural regional and tribal economic prosperity, Rural Devel-
opment provides job training and business development opportunities for rural resi-
dents, including cooperative business development, community economic develop-
ment and strategic community planning and self-help initiatives. Funding for most
of these efforts is administered by Rural Business Programs.

Rural Development also offers programs to provide the educational opportunities,
training, technical support, and tools for rural residents to start small businesses
and to access jobs in agricultural markets, the green economy, and other existing
markets, as well as acquire training in vocational and entrepreneurship skills they
can use in the marketplace and business sector.

USDA, in cooperation with our public and private partners, is connecting tribes,
tribal members and rural residents to the global economy by:

1. Increasing access to broadband and continuous business creation;

2. Facilitating sustainable renewable energy development;

3. Developing regional food systems; and

4. Generating and retaining jobs through recreation and natural resource res-
toration, conservation, and management.

Such investments support our long-term national prosperity by ensuring that
rural communities are self-sustaining, repopulating, and thriving economically.

For example, in 2011, Rural Development invested in businesses in Indian County
through multiple programs. These investments included $7.6 million through the
Business and Industry (or B&I) Loan Guarantee program and another $4.2 million
in grants through the Rural Business Enterprise and Rural Business Opportunity
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Grant Programs (RBEG and RBOG programs) to support tribal economic develop-
ment and job creation opportunities for tribal members. RBEG and RBOG programs
are among the few Rural Development programs where Congress legislatively man-
dates that some funds be reserved exclusively for the benefit of Federally Recog-
nized Tribes.

Under the Rural Business Opportunity Grant Programs funding this year, in
Oklahoma, the Indian Country Agriculture Resource Development Corporation was
selected to receive a grant to provide business training to two dozen Native Amer-
ican agricultural entrepreneurs who are working to supply meat and vegetable prod-
ucts to southwestern buyers. The funding will be used for training that includes
general business planning and feasibility assessment, risk assessment, marketing
techniques and financial planning. The Nez Perce Tribe in rural Idaho also received
a Rural Business Opportunity Grant this year to establish a Business Information
Research Library and a Chamber of Commerce with a Leadership Development Pro-
gram.

Likewise, under the Rural Business Enterprise Grant Program the Montana In-
dian Business Alliance in Great Falls, Mont., was selected to receive a grant to pro-
vide businesses training technical assistance to members of Indian Tribes of Mon-
tana. The funding will create an estimated 14 jobs. In Ukiah, Calif., Resource for
Native Development was selected to receive a technical assistance grant to provide
Tribal members with business and entrepreneurial training—including training that
focuses on developing biomass-centered businesses and local food hubs. This project
is expected to create 30 jobs.

The Wind River Development Fund in Wyoming received an RBEG grant to con-
duct a feasibility study for the development of a joint venture construction project
to build a new health clinic in Fort Washakie, Wyoming to serve residents of the
Wind River Indian Reservation. The Wind River Development Fund is a tribally
chartered, non-profit corporation assisting Native peoples develop small and emerg-
ing businesses.

USDA also received Recovery Act funds to expand broadband access, and through
those funds provided grants and loans totaling over $400 million to expand
broadband access in tribal communities through the Broadband Initiatives Program.
This included $182 million to ten infrastructure investments directly to tribes and
tribally-owned businesses and eleven technical assistance awards to tribes to assist
with regional broadband plans to promote economic development. Similarly, Rural
Development made $216.3 million in Recovery Act investments benefiting American
Indian and Alaska Native populations, including $36.3 million for community water
and wastewater infrastructure, $97.5 million for community facilities, and $81.1
million for single family housing. The Obama Administration continues its commit-
ment to the success of rural areas by providing tribal communities and rural areas
with resources to expand economic opportunities.

In 2010 and 2011 Rural Development engaged in unprecedented tribal consulta-
tion and outreach activities. Rural Development conducted twenty direct govern-
ment-to-government Substantially Underserved Trust Areas (or SUTA) consulta-
tions, seven regional consultation, one listening session, and three Internet and toll
free teleconference webinars. Feedback from these efforts helped the Rural Utilities
Service with the implementation of the SUTA provision of the 2008 Farm Bill—for
which we just published a proposed rule in the Federal Register on October 14th.
The SUTA provision, once fully implemented will allow Rural Development to pro-
vide much greater flexibility and more favorable term loans to create much needed
utilities infrastructure.

This past year, based on tribal feedback, we also expanded the definition of small
businesses in the Rural Energy for America Program to explicitly include Tribal
Section 17 Corporations and other similar Tribal Corporations as eligible applicants.
This may seem like a minor change, but it provides a clear path toward eligibility
so that tribal corporations can access both grants and loan guarantees to help fi-
nance renewable energy and energy efficiency projects.

Through consultation with tribes and tribal leaders, communicating with staff and
analyzing our programs, it also became apparent that significant challenges exist
when tribal entities attempt to access the Value-Added Agricultural Product Market
Development grants or VAPG program. The program is designed to help eligible
producers of agricultural commodities enter into or expand value-added activities in-
cluding the development of feasibility studies, business plans, and marketing strate-
gies. The program will also provide working capital for expenses such as imple-
menting an existing viable marketing strategy.

Eligible applicants for the VAPG program are independent producers, farmer and
rancher cooperatives, agricultural producer groups, and majority-controlled pro-
ducer-based business ventures. The unique cultural and governmental structures of
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tribes are diverse, but in general the tribal nature of these communities does not
encourage further grouping of shared interests (e.g. cooperatives, producer groups,
majority controlled producer-based business ventures). The VAPG program require-
ments coupled with the typical governmental structures of tribal entities may have
discouraged some tribal organizations from applying for VAPG funds.

Due to the unique nature of the relationship between USDA and Federally Recog-
nized Indian Tribes and changes in the 2008 Farm Bill that provide priorities for
beginning farmers or ranchers, socially disadvantaged farmers or ranchers, and op-
erators of small- and medium-sized family farms, Rural Development is encouraging
the field staff to use maximum flexibility when determining whether or not applica-
tions from tribal entities are eligible for assistance under the VAPG program.

The unique cultural and governmental structures of tribes does not typically en-
courage grouping of shared interests into cooperatives, producer groups, or majority
controlled producer-based business ventures. In many instances, tribal organizations
forming shared interest organizations would be duplicative and unnecessary. In lieu
of these organizational structures in Indian Country, tribal entities engaged in
value added activities might be considered independent producers or agriculture
producer groups. Examples of tribal entities that may be eligible include: tribally
owned for profit corporations, tribally owned farms, tribal Section 17 Corporations,
for profit and not for profit corporations created under the laws of a federally recog-
nized tribe, cooperatives formed under the laws of a federally recognized tribe, and
tribal governments (including sub-divisions thereof).

On another note—Rural Development is in the process of releasing an administra-
tive notice to clarify the eligibility of AMERIND Risk Management Corporation as
an insurer for Single Family Housing Direct Loan programs. Historically, insurance
and insurance-like products have been unavailable, difficult to access, or expensive
on trust lands owned by tribes and tribal members. In some instances this lack of
insurance may have been an impediment to utilizing Rural Development financing
for projects on tribal lands. In practice, Rural Development requires Federal and ap-
plicable state laws and regulations to be followed when insuring Rural Development
financed projects, but barring those limitations there is no legal or programmatic
reason to deny the use of an appropriate AMERIND product on any project financed
through Rural Development’s Single Family Housing Direct Loan programs. Our ef-
forts in working with AMERIND to bring them into the insurer pool for RD projects
will make access to our housing funding products more amenable in Indian Country.

Rural Development will continue to build upon this Administration’s strong com-
mitment to Indian Country by working to find areas for better collaboration and im-
proved flexibility in government programs.

An example of collaboration with Rural Development is demonstrated by the Bois
Forte Tribe in northeastern Minnesota. As recently as 10 years ago, there were
areas of the Bois Forte community that did not have safe and sanitary drinking
water. Building safe and affordable housing for tribal members also was an issue,
along with other infrastructure and facility needs.

Tribal leaders took a proactive approach and formed a valuable partnership with
USDA Rural Development. The partnership has resulted in modern infrastructure,
updated facilities, and more affordable housing being built in the community.
Though the work at Bois Forte is not done, the tribe is now recognized for its dedi-
cation toward economic development and improving the quality of life for tribal
members.

According to the USDA Rural Development State Director in Minnesota, Colleen
Landkamer, “It’'s amazing to see the dedication and passion that Bois Forte puts
into improving its community. Bois Forte understands how housing, infrastructure
and essential community facilities intertwine to create sustainable and livable com-
munities.”

Since 1994, Rural Development has invested over $13.5 million throughout the
Bois Forte community. Projects include funding to deliver safe drinking water to
new affordable housing developments, equipment for a tribal fitness center, utility
vehicles and equipment, and gap financing for tribal businesses.

Kevin Leecy, Bois Forte Tribal Chair recently stated, “Through our partnership
with the USDA, we’ve been able to build the infrastructure necessary to develop res-
idential neighborhoods and complete other projects. The partnership is a win-win
for our people and the economic growth of the broader community.”

Rural Development also awarded a $100,000 loan and grant to finance the pur-
chase of a new snow plow for the reservation. A $2.5 million loan and grant also
helped deliver water and sewer services to over 100 new homes in the Lake
Vermillion portion of the Bois Forte community.

Rural Development’s programs are a critical component to supporting, growing
and ultimately sustaining rural communities. According to the 2010 decennial cen-
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sus, 42.6 percent of all Native Americans live in rural areas. Unfortunately, some
reservations face unemployment rates of up to 80 percent. While Rural Development
program funding for fiscal year 2012 is limited, we recognize the importance of our
programs. Tribal communities can benefit from the resources, knowledge and experi-
ence of Rural Development staff in addressing the challenges unique to rural areas.
Rural Development can be an even more involved partner with Indian Country as
we move forward. We have been actively engaging tribal leaders in consultation and
intend to continue on this path. We know Rural Development has a portfolio that
more tribal governments can use to build vibrant rural economies.

While we know that there are real challenges in Indian Country, we also recog-
nize the opportunity. We stand ready to support Tribes and Tribal members in their
efforts to improve their quality of life and create economic opportunities. We are
committed to continually improving our service to Native Americans, with particular
focus on nation to nation consultation and recognition of the special trust relation-
ship we have with Tribal Communities.

I again encourage tribal leaders to reach out to the Rural Development Native
American Coordinators. Below is a list of those coordinators, respectfully submitted
to the Committee.

Tedd Buelow, Native American Coordinator, USDA Rural Development
1400 Independence Avenue, SWStop 3250, Washington DC 20250
Alabama
Ricky Dawson, 207 Faulkner Drive, Suite 119, Bay Minette, AL 36507
Nebraska
Dale Wembhoff, 1909 Vicki Lane, Suite 103, Norfolk, NE 68701
Alaska
Gene Kane, 510 L Street, Suite 410, Anchorage, AK 99501
Wayne Maloney, 800 W. Evergreen #201, Palmer, AK 99645
Nevada
Barbara Allen, 1390 South Curry Street, Carson City, NV 89703
Arizona
Don Irby, 8841 E. Florentine, Suite B, Prescott Valley, AZ 86314
New Jersey
Christie Mayers, Suite 2, 51 Cheney Road, Woodstown, NJ 08098
Arkansas
LaWanna Duvall, 420 N. Hampton Avenue, Russellville, AR 72802
New Mexico
Elizabeth Kistin, 6200 Jefferson NE Room 225, Albuquerque, NM 87109
California
Janice Wadell, 430 G Street, Davis, CA 95616
New York
David Miller, 441 S. Salina St., Suite 357, Syracuse, NY 13215
Colorado
Amelia Owens, 628 W. 5th Street, Cortez, CO 81321
North Carolina
Vacant
Delaware/Maryland
Vacant
North Dakota
Marion Houn, 220 East Rosser, Federal Bldg. Room 208, Bismark, ND 58502
Florida/Virgin Islands
Iélll‘:S Carrero, 2629 Waverly Barn Road, Davenport, FL. 33897
io
Christie Hooks, 200 North High Street, Room 507, Columbus, OH 43215
Georgia
Deborah Callahan, 355 E. Hancock Avenue, Suite 300, Athens, GA 30601-2768
Oklahoma
David M. Moore, 200 South 3rd, McAlester, OK 74501
Hawaii
Alvin Okamoto, Room 311, Federal Building, 154 Waianuenue Avenue, Hilo, HI
96720
Oregon
Barrie Lasure, 625 S.E. Salmon Ave., Suite 5, Redmond, OR 97756
Idaho
Roni Atkins, 9173 West Barnes, Suite Al, Boise, ID 83709
Pennsylvania
Vacant
Illinois
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Rob Loschen, 2118 West Park Court Suite A, Champaign, IL 61821
Puerto Rico

Vacant

Indiana

Rochelle Owen, 5975 Lakeside Boulevard, Indianapolis, IN 46278

South Carolina

Cathy Seawright, 1835 Assembly Street, Room 1007, Columbia, SC 29210
Iowa

Eric Ulrichs, 709 S. Iris St., Suite 103, Mt. Pleasant, IA 52641

South Dakota

Christine Sorensen, 1717 N. Lincoln, Suite 102, Pierre, SD 57501

Kansas

Daniel Fischer, 3705 Miller Parkway, Suite A, Manhattan, KS 665037604
Tennessee

Robert Connely, 3322 West End Avenue, Suite 300, Nashville, TN 37203
Kentucky

Vacant

Texas

Anita Sprankle, 11930 Vista del Sol, Suite C, El Paso, TX 79936
Louisiana

Cathy Beales, 1803 Trade Drive, P.O. Box 1990, Ruston, LA 71273

Utah

Perry Mathews, 302 E. 1860 Street, Provo, UT 84606

Maine

Milton Ross, 735 Main Street, Suite 1, Presque Isle, ME 04769
Vermont/New Hampshire

Sherry Paige, 89 Main Street, 3rd Floor City Center, Montpelier, VT 05602
Massachusetts/Rhode Island/Connecticut

Jennifer Lerch, 451 West Street, Suite 2, Amherst, MA 01002

Virginia

Jerry Outlaw, 100 Dominion Drive, Farmville, VA 23901

Michigan

Wendy Sexton, N16550 County Road 563, Powers, MI 49874

Washington

Paul Johnson, 1835 Black Lake Boulevard, S.W., Suite B, Olympia, WA 98512
Minnesota

Adam Czech, 410 Farm Credit Service Building, 375 Jackson Street, St. Paul, MN
55101

West Virginia

Jesse Gandee, 1 Ball Park Drive, McMechen, WV 26040

Mississippi

Betty Price, Suite 831, Federal Building, 100 West Capitol Street, Jackson, MS
39269

Wisconsin

Donna Huebner, 603-B Lakeland Road, Shawano, WI 54166

Missouri

Lue Lockridge-Lane, 601 Business Loop 70 W., Suite 235, Columbia, MO 65203—
2546

Wyoming

Ann Stoeger, 508 N. Broadway, Riverton, WY 82501

Montana

James “J.P.” Pendleton, 2229 Boot Hill Court, Bozeman, MT 59715

Thank you for the opportunity to be here today, Mr. Chairman. I appreciate the
opportunity to talk about Rural Development programs and our commitment to job
creation in Indian Country. I look forward to addressing any questions you and
other members of the Committee might have.

The CHAIRMAN. Thank you very much, Mr. O’Brien, for your
statement.
Mr. Blackwell, please proceed with your remarks.
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STATEMENT OF GEOFFREY C. BLACKWELL, CHIEF, OFFICE OF
NATIVE AFFAIRS AND POLICY, FEDERAL COMMUNICATIONS
COMMISSION

Mr. BLACKWELL. Chairman Akaka, Vice Chairman Barrasso,
Senator Franken, Senator Udall, members of the Committee, hesci,
aloha and thank you for the opportunity to return and testify today
about the importance of broadband infrastructure to the economic
opportunities for Native America and the Commission’s efforts to
work with Native leaders to deploy broadband and other commu-
nications services.

I previously testified to the Committee that the lack of commu-
nications services in Indian Country is alarming. Our most recent
reliable census data indicates a basic telephone service penetration
rate of only 67.9 percent. And evidence indicates even more trou-
b%iilg, (ii broadband penetration rate of less than 10 percent on Trib-
al lands.

The work of the Office of Native Affairs and Policy is a new stra-
tegic partnership in which we exercise the trust relationship that
the Commission shares with Tribal nations. In our work, we have
heard the following key points directly from Tribal leaders. Vir-
tually no critical infrastructure has come to Tribal lands without
Federal investment, oversight and regulation.

There are numerous and comprehensive communications needs
throughout Indian Country. And there is great diversity within
those critical needs. It is clear that one size fits none. Broadband
is a predicate to thriving communities and an environment of eco-
nomic opportunities. That is, broadband enables the provision of
quality health care, education, public safety and jobs.

Broadband can also empower the opportunities of hope by keep-
ing young and old generations connected in community culture.
Perhaps most importantly, broadband must be available, accessible
and affordable to meet its great promise for Tribal nations and Na-
tive communities.

Under the leadership of Chairman Genachowski, with the long-
time dedication of Commissioner Copps and with the involvement
of the entire Commission, and all of its bureaus and offices, there
is a new focus on Native issues at the Commission. We have en-
gaged in discussions that have led us to a better understanding of
some of the greatest challenges facing Native communities. We
have spoken at length with Tribal leaders about the interrelated
nature of broadband deployment, overall community well-being and
economic development.

The term economic development raises many different viewpoints
and opinions. We have spoken with Tribal nations on those many
different kinds of economies, those with small, fragile or unstable
economies, those with stable but undiversified economies, and
those with diverse economies with broad capabilities. Economic op-
portunities germinate and grow in a safe, educated and healthy en-
vironment. And broadband can create a more level playing field for
Tribal economies. Broadband has become the linchpin for creating
the stability within communities that fosters the opportunities for
economic empowerment. That is, workforces can be educated be
educated or trained and recruited at a distance with broadband,
health care and public safety services supported by robust
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broadband networks provide the stability that outside corporate
partners seek when looking to locate in or partner with Tribal com-
munities. When research is available and marketplaces accessible
online, goods and services can be brought to the global buyer.

Through opportunities based on their sovereign status, Tribal na-
tions can be potent partners in strategic development alongside in-
dustry teammates. In sum, broadband infrastructures that employ
to engage all the needs of a Native community, Tribal-centric em-
ployment, are investments that have a much greater chance to see
successful returns and ultimate profitability.

Several Tribes have said that the term economic development is
often taken to mean merely chasing the dollars or simply looking
for the next contract or sales opportunity. In other words, a short-
term fix approach and not a true, lasting solution. They have ex-
plained that the Development of their economies is a better ap-
proach to the efforts to create opportunities for economic empower-
ment by building systems of governance that engage with indus-
tries, demonstrate stability and encourage the deployment of serv-
ices.

In closing, the Commission is engaged in several efforts to create
opportunities for just such Tribal government engagement, de-
signed to bring the benefits of 21st century communication services
to Tribal lands. For example, the recently-released Connect Amer-
ica Fund Order will, for the first time, require all carriers pro-
viding voice and broadband services on Tribal lands to undertake
meaningful engagement with Tribal governments on a variety of
broadband-deployment related priorities.

Also for the first time, the Commission created a Tribal Mobility
Fund dedicated to the provision of wireless services on Tribal
lands. This Tribal Mobility Fund, as a part of the Connect America
Fund, will provide an allocation of $50 million in its first year and
an allocation thereafter of up to $100 million per year. This is of
course just one example of the multiple proceedings underway at
the Commission.

Mvto, mahalo and thank you again for the opportunity to testify
this afternoon. I look forward to answering any questions you may
have.

[The prepared statement of Mr. Blackwell follows:]

PREPARED STATEMENT OF GEOFFREY C. BLACKWELL, CHIEF, OFFICE OF NATIVE
AFFAIRS AND PoLicY, FEDERAL COMMUNICATIONS COMMISSION

Chairman Akaka, Vice Chairman Barrasso, and Members of the Committee,
hesci, aloha, and thank you for the opportunity to testify today about the impor-
tance of broadband infrastructures to the economic opportunities for Tribal Nations
and Native Communities, and the Commission’s efforts to work with Native leaders
to deploy broadband and other services.

In October, I told the Committee that the lack of all communications services in
Indian Country is alarming. Our most recent reliable census data indicates that
over 70 years of development and expansion of the telecommunications industry has
resulted in only a 67.9 percent basic telephone service penetration rate. I shared
that the statistics for broadband penetration are even more troubling—less than 10
percent of residents on Tribal lands have access to the lifeblood of our 21st century
economy, educational opportunities, health care, and public safety. Behind these too
familiar statistics lurks a stark and complex reality. A consequence of the unfortu-
nate history that Indian Country has endured is an endemic lack of many critical
infrastructures in Tribal and Native communities.
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It is especially important, in the context of this hearing, to reiterate certain key
points. Virtually no critical infrastructure has come to Tribal lands without federal
investment, oversight, and regulation. There are numerous and comprehensive com-
munications needs throughout Indian Country, and there is great diversity within
those critical needs. It is clear that “one size fits none.” Broadband, the most critical
21st century infrastructure, is the predicate to thriving communities and an envi-
ronment of economic opportunity. That is, broadband enables the provision of qual-
ity health care, education, public safety, and jobs. Broadband can also empower the
opportunities of hope, by keeping young and old generations connected in commu-
nity culture. Perhaps most importantly, broadband must be available, accessible,
and affordable to meet its great promise for Tribal Nations and Native Commu-
nities. We have heard these key points directly from Tribal leaders throughout Na-
tive America.

Broadband Deployment and Economic Opportunities in Indian Country

On many occasions, we have spoken at length with Tribal leaders from across the
country about the inter-related nature of broadband deployment, overall community
well-being, and economic development. We have spoken with Tribal Nations with
small, fragile, or unstable economies. We have also spoken with those who have sta-
ble, but undiversified economies, and those with diverse economies with broad capa-
bilities. We have engaged in discussions that have led us to a better understanding
of some of the greatest challenges facing Tribal leaders.

We have been told many times that Tribal Nations cannot develop the potential
of their economies and communities without the proper tools, and that the tool of
broadband must be more affordable and accessible. The term “economic develop-
ment” raises many different viewpoints and opinions. Most importantly, broadband
has become the linchpin to creating the stability within a community that fosters
the opportunities for economic empowerment.

Some Tribes have posited that “economic development” means merely chasing the
dollars, or simply looking for that next contract or sales opportunity. They explain
how, as a Washington buzz-word, “economic development” connotes a short-term fix
approach and not a true lasting solution. Tribal Nations have also explained that
the development of their economies is more appropriately approached through ef-
forts to create opportunities for economic empowerment by building systems of gov-
ernance that engage industries, demonstrate stability, and encourage the deploy-
ment of services. Economic opportunities germinate and grow in a safe, educated,
and healthy environment. Workforces can be educated or trained and recruited at
a distance with broadband. Healthcare and public safety services supported by ro-
bust broadband networks provide the stability that outside corporate partners seek
when looking to locate or partner in Tribal communities. When research is available
and marketplaces accessible online, goods and services can be brought to the global
buyer. Along with industries, Tribal Nations can be potent partners in strategic de-
velopment through certain opportunities based on their sovereign status. As a fed-
eral economic regulatory agency, the Commission is engaged in efforts throughout
the agency to create opportunities for just such Tribal government engagement. In
sum, broadband infrastructures that are deployed to engage all the needs of a Na-
tive community—"Tribal-centric” deployment—are investments that have a much
greater chance to see successful returns and ultimate profitability.

In our work with Tribal leaders, we have heard many priorities and concerns, in-
cluding those associated with broadband speed and reliability. Common priorities
include the ability of Tribal entities to become their own regulated service providers
in the future and to access new opportunities in mobile services. A major concern
is the accurate measurement of the actual state of broadband availability on Tribal
lands. Many Tribal and Native community leaders have articulated concerns about
both the depth and accuracy of the data on the state of services on their lands. They
have asked how this data is verified by the state and federal agencies involved in
the field. This Committee articulated this same concern in October. While attending
the late September Native American Summit in Salt Lake City, we witnessed rep-
resentatives of the Goshute Confederated Tribes explain to the Utah state
broadband mapping manager that the gross overestimation of wireless broadband
coverage on the Goshute Reservation actually precluded the Tribe from applying for
federal grants and loans for a Tribal project that would address the lack of services.
The Utah state broadband mapping coordinator explained that the federal grant did
not have funding to verify the data. Increased coordination among the relevant fed-
eral agencies and the meaningful involvement of Native Nations, embracing them
as partners, would begin to address these unintended consequences and barriers.
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Tribal Engagement as a Critical Component to Broadband Deployment

In October, and this past April while before the Senate Commerce Committee, I
explained the purposes of the Office of Native Affairs and Policy. Our work with
Tribal Nations is a new strategic partnership, one in which we effectuate and exer-
cise the trust relationship that the Commission shares with Tribal Nations. The
enormity of our mission is vast. Changing our rules alone is not enough. Complex
problems require new approaches and mechanisms, and active efforts both in Wash-
ington and far into the field, to develop and coordinate well thoughtout solutions.
Our approach is to work together to identify and remove barriers to solutions and
build models with Tribal Nations that engage their core community or anchor insti-
tutions. As Tribes govern with a unique understanding of their communities, their
vested and active involvement is critically important to finding lasting solutions in
their communities. We seek to place Native Nations themselves in the center of
those solutions, whether it is through actual self-provisioning of communications
services or through new “Tribal-centric” methods of engagement and deployment
with industry, public, or private partners. These models must respect the cultural
values and sovereign priorities of Tribal Nations and be infused with the local
knowledge that will lead to better opportunities for successful deployment in Native
communities.

The Office is responsible for developing and driving a Tribal agenda at the Com-
mission and serves as the Commission’s primary point of contact on all Native
issues. To fulfill our mission and transform the communications landscape, our work
as an Office cannot be as just another outsider from Washington. Instead, the Office
must be a knowledgeable and respected Indian Country insider. We must foster an
expert understanding and familiarity with Native America and maintain a firsthand
view of the complexity of the problems. Within our first five quarters of operations,
we met with Tribal leaders in Arizona, California, Idaho, Montana, Nevada, New
Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Utah, and Washington, as
well as within the Hawaiian Home Lands. We went to some of the most unserved
areas of the Nation. Other remote and underserved areas, including those within
Alaska, are at the top of our future travel priorities. We will continue to go deep
into the Native Nations, meeting collectively and individually with Tribal leaders,
Tribal Councils, Native associations, Triballyowned and operated communications
providers, Tribal broadcasters and broadband providers, as well as with Native con-
sumers and businesses.

We logged thousands of miles and traveled to places where the Commission has
never been before, experiencing the lack of connectivity from the other end of the
digital divide, and seeking the input of American Indian, Alaska Native, and Native
Hawaiian leaders. In Native Communities, one sees the human side of the lack of
communications and broadband services, and the limitations of connectivity, speed,
and reliability. We have visited some of the most remote schools in the country, en-
gaging in distance education discussions from classrooms at the Native end of the
signals. Also at the Native end of the line, we experienced the concerns raised by
lower speed and lower resolution Internet connections while sitting alongside an on-
cology patient in her telemedicine distance diagnosis session. On many occasions,
we saw impressive solutions juxtaposed with overwhelming needs and challenges.

The Commission’s Priorities on Tribal Lands in 2011 and Beyond

Under Chairman Genachowski’s leadership, and with the involvement of the en-
tire Commission and all of its Bureaus and Offices, the Commission has launched
a number of groundbreaking rulemaking proceedings with Tribal engagement and
inclusion at their very core. From rules reforming universal service and expanding
broadcast opportunities, to proposed rules for new mobile wireless licensing opportu-
nities, to an omnibus inquiry on a range of issues related to broadband adoption
and deployment on Tribal lands, these proceedings will in part serve as the founda-
tion for the engagement of Native Nations that is critical to the deployment of com-
munications infrastructure and the resulting availability of broadband and ad-
vanced communications services on Tribal lands.

The Connect America Fund Order and Further Notice of Proposed Rulemaking

On October 27th, the Commission comprehensively reformed the universal service
and intercarrier compensation systems by creating a new Connect America Fund.
For the first time, meaningful engagement with Tribal governments will be required
of all carriers providing voice and broadband services on Tribal lands, including
both communications providers currently providing service and those contemplating
the provision of service on Tribal lands. Engagement must include, for example, a
needs assessment and deployment planning with a focus on Tribal community an-
chor institutions, and feasibility and sustainability planning. Also for the first time,
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the Connect America Fund will secure universal service support for mobility di-
rectly, rather than as a side effect of the competitive eligible telecommunications
carrier (ETC) system, by the establishment of a Mobility Fund and a Tribal Mobility
Fund. Phase I of the Mobility Fund will provide $300 million in one-time support,
with an additional $50 million allocated to the Tribal Mobility Fund. Phase II of
the Mobility Fund will provide ongoing, recurring support for mobile service, with
an annual budget of $500 million, of which up to $100 million will be designated
annually for the Tribal Mobility Fund. Carriers seeking to serve Tribal lands may
participate in both phases of the general Mobility Fund and the Tribal Mobility
Fund. In addition, Tribally-owned or controlled providers seeking general or Tribal
Mobility Fund Phase I support for the purpose of providing service on Tribal lands
will receive a 25 percent bidding credit, thus increasing the likelihood that Tribally-
owned or controlled entities will receive funding and creating an atmosphere condu-
cive to Tribal economic opportunity and development.

The Wireless Spectrum Tribal Lands Notice of Proposed Rulemaking

If Tribally-owned or controlled entities are to realize the benefits of the general
Mobility Fund and the Tribal Mobility Fund, Tribal governments must have access
to robust wireless spectrum. Native Nations have asked the Commission for greater
access to such spectrum to meet the challenges of terrain and distance that many
Native communities face and, for some time now, the need for this action has been
critical. On March 3rd, the Commission adopted a Notice of Proposed Rulemaking
(NPRM) to promote greater use of spectrum to help close the communications gap
on Tribal lands and to ensure that Native governments are at the center of the deci-
sionmaking process. This NPRM, one of the most important requests from Native
Nations in the last decade, strives to put licenses in the hands of those who will
value the spectrum and build out on Tribal lands. Three of the five proposals
launched in the NPRM would create new opportunities for Native Nations to gain
access to spectrum through Commercial Mobile Radio Services licenses, while the
other two proposals are designed to create new incentives for existing licensees to
deploy wireless services. This proceeding is pending at the Commission.

The Rural Radio Tribal Priority Order

Tribal governments want to provide information and community news to their
people, and are looking at radio programming to promote and preserve Native cul-
ture and language, and to advance cultural dialogue. KUYI on the Hopi Reserva-
tion, KLND on the Standing Rock Reservation, KIDE on the Hoopa Valley Reserva-
tion, and KWSO on the Confederated Tribes of Warm Springs Reservation are prime
examples of such cultural enterprise. Last year, the Commission took steps to ad-
dress the imbalance in the number of radio stations licensed to Native Nations and
communities, as compared to the rest of the country, when it adopted an historic
Tribal Priority designed to award a decisive preference to any federally recognized
American Indian Tribe or Alaska Native Village seeking to establish its first non-
commercial radio station on its Tribal lands. The Tribal Priority was greeted with
enthusiasm by Tribal governments, but it was noted that certain Native Nations,
because of their historical or geographic circumstances, might not be able to take
advantage of the priority. In a Second Report and Order adopted on March 3rd, the
Commission addressed these special circumstances by adopting provisions to ad-
dress the needs of non-landed Native Nations and those with small or irregularly
shaped lands that make it difficult to meet some of the requirements of the Tribal
Priority. In addition, the Commission adopted a Notice of Proposed Rulemaking
seeking comment on proposals to apply the Tribal Priority to certain commercial FM
channel allotments and potentially obviating the need to go to auction. An order in
this proceeding is currently on circulation at the Commission, and the hope is that
these new mechanisms can help Native Nations deploy services in this critical and
widely adopted media technology, as they also build designs and resources for new
advanced broadband platforms.

The Native Nations Notice of Inquiry

The Commission has said on many occasions that broadband is indispensable in-
frastructure for economic growth and job creation, and nowhere is that need more
acutely felt than on Tribal lands. The lack of robust broadband services—and, in
fact, even basic communications services—contributes to the challenges Native Na-
tions face in building strong economies with diverse businesses and development
projects. On March 3rd, therefore, the Commission launched a broad-based inquiry
into a wide range of communications issues facing Native Nations—an inquiry that
will provide a foundation for updating the Commission’s rules and policies to pro-
vide greater economic, market entry, and communications adoption opportunities
and incentives for Native Nations. The result of a broad collaborative effort across
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the Commission, led by the Office of Native Affairs and Policy, the Notice will lay
the groundwork for policies that can help Native Nations build economic and edu-
cational opportunities for their own Tribal lands. The Notice seeks comment on the
best ways to support sustainable broadband deployment, adoption, and digital lit-
eracy training on Tribal lands. Among other important questions, the Commission
asks about the possibility of expanding the Tribal Priority concept into a Native Na-
tions Priority, to identify and remove barriers to entry, rather than using a case-
by-case waiver approach, thus making it easier for Native Nations to provide other
services—wireless, wireline, and satellite—to their communities. The Commission
also asks about opportunities to use communications services to help Native Nations
address public safety challenges on Tribal lands, including the broad lack of 911 and
E-911 services, and the needs of persons with disabilities on Tribal lands.

Recognizing that, given their unique challenges and significant obstacles to
broadband deployment, Native Nations need substantially greater financial support
than is presently available, the Notice of Inquiry also seeks comment on a rec-
ommendation of the National Broadband Plan to establish a Native Nations
Broadband Fund. The National Broadband Plan notes that grants from a new Na-
tive Nations Broadband Fund could be used for a variety of purposes, including
bringing high-capacity connectivity to governmental headquarters or other anchor
institutions, deployment planning, infrastructure build out, feasibility studies, tech-
nical assistance, business plan development and implementation, digital literacy,
and outreach. In the Notice of Inquiry, the Commission seeks comment on a number
of issues associated with the establishment of the Native Nations Broadband Fund,
including the need for such a fund, the purposes for which it would be used, and
the level of funding. The public comment period for the Notice has ended, and we
are in the process of assessing the record and determining next steps for each of
the issues addressed in the Notice.

The Low-Income Program Notice of Proposed Rulemaking

The Commission has long recognized the unique and dire economic circumstances
many Tribal Nations and Native Communities face and has sought to alleviate the
issue of affordability through the Lifeline and Link Up programs of the universal
service fund. But with a telephone penetration rate hovering below 70 percent and
a broadband penetration rate well below ten percent, much remains to be done. Ac-
cording to Gila River Telecommunications, Inc., a Tribally-owned telecommuni-
cations company, the telephone penetration rate for the Gila River Indian Commu-
nity stands at 86 percent, still well below the national average of 98 percent but
significantly above the average on Tribal lands. Gila River attributes its success in
expanding the reach of telephone service largely to Lifeline, given that roughly 91
percent of the Community’s elders participate in Lifeline. On March 3rd, the Com-
mission adopted a Notice of Proposed Rulemaking in which it proposes to reform
and modernize Lifeline and Link Up—issues of great interest to Native Nations.
The Commission is preparing to take action in the near future to address many of
the issues raised in the Notice of Proposed Rulemaking.

The FCC-Native Nations Broadband Task Force

One of the top requests from Native Nations in the National Broadband Plan was
the creation of a new FCC-Native Nations Broadband Task Force that would ensure
that the Commission’s consultation with Native Nations is an ongoing, continuous
dialogue and a shared effort between partners. Chairman Genachowski fulfilled this
request when, on March 3rd, he appointed to the Task Force 19 members rep-
resenting Native Nations and 11 members representing Bureaus and Offices across
the Commission. The Task Force will ensure that Native concerns are considered
in all relevant Commission proceedings and will work to develop additional rec-
ommendations for promoting broadband deployment and adoption on Tribal lands.

A New Federal Interagency Tribal Broadband Working Group

The Office will also coordinate a new federal interagency broadband working
group that we will initiate by the end of this year. This interagency working group
will coordinate both internally and directly with Tribal Nations, the Task Force, and
other Native Community institutions on broadband-related policies and programs.
The working group will be comprised of representatives from other federal agencies
concerned with Tribal Nations and Native Communities with missions on related to
broadband and communications deployment, such as education, health, public safe-
ty, energy, cultural preservation, and economic empowerment.

Conclusion

All of these efforts will culminate in more efficient ways of working with our Trib-
al Nation and Native Community partners, the industries, and the institutions of
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Indian Country. We have heard several recurring themes in our conversations with
Native leaders—continue to meet with us, listen to us, and use what we tell you
to bring communications on Tribal lands into the 21st century. One of our remain-
ing top priorities is to overhaul, update, and increase the collaborative value of the
Commission’s Indian Telecom Initiatives, or ITI program. We look forward to in-
creasing the effectiveness and value of these regional workshops, trainings, con-
sultation, and networking events. We also look forward to infusing this program
with the new prerogatives of Tribal engagement and economic empowerment.

The overarching message we hear from Tribal leaders is that if consultations are
to be successful, and if efforts to inform, educate, and put Tribal Nations at the cen-
ter of the decisionmaking process are to succeed, we must do our work largely with-
in their communities. Tribal leaders have told us that, in order to best help them
solve communications problems, we must work with them where the problems exist,
see the problems first-hand, help them engage with government and industry insti-
tutions, and endeavor to find the solutions in concert with them. We welcome all
of these opportunities.

Mvto, mahalo, and thank you again for the opportunity to testify this afternoon.
I look forward to answering any questions you may have.

The CHAIRMAN. Thank you very much, Mr. Blackwell, for your
remarks.

Mr. O’Brien, many Native-serving utility companies that use the
RUS program have relied heavily on funds from the Universal
Service Fund. How does the new FCC order issued this month af-
fect ?the availability of these companies to use the RUS program
now?

Mr. O’BRIEN. Thank you for that question, Chairman. You are
correct that most of the lenders of the RUS, in particular the tele-
communications program, also utilize the Universal Service Fund
as part of their revenue package. In fact, 99 percent of the 435
total lenders utilize the USF.

We were happy to and gratified that the FCC invited USDA to
provide an analysis of the proposed rule on USF, which we did, and
provided it into the public comment period. And now as we have
received, just within the last two weeks, the 700-page rule, our
folks in RUS are analyzing the rule for its effect on our borrowers.

We have already been in contact with a number of our borrowers
and we have heard concern. We are tracking that very closely and
will take their input as we consider the effect on our portfolio.

At the end of the day, our responsibility is to ensure that the
portfolio of RUS is sound and that we have a vital program into
the future.

The CHAIRMAN. Thank you very much. I will have further ques-
tions. But let me defer and ask my colleagues for questions that
they may have. Senator Udall?

Senator UDALL. Thank you very much, Mr. Chairman.

Deputy Under Secretary O’Brien, as you said in your statement,
you have excellent staff out at your State offices. I know at least
in New Mexico, where Terry Bruner has been working hard to
present development opportunities and programs to the Tribes and
been working closely with them, there have been some real suc-
cesses out there. Can you tell me how my Congressional office can
help increase communication between the Tribes and USDA Rural
Development and how well can the Tribes work to be certain that
they have all of the USDA programs, know what they are and be
able to access them?

Mr. O’BrIEN. I appreciate that question, Senator. Certainly as I
mentioned, an absolute goal of Secretary Vilsack to have a very ro-
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bust relationship and consultation as we set our regulations and
rules. We would appreciate the support of your office or any of the
offices represented on this Committee.

We have, as I mentioned, in each of the State offices, in par-
ticular active in those States that have a significant American In-
dian/Alaska Native population, a Native American coordinator. We
also have an Office of Tribal Relations right here in Washington,
D.C., to ensure that all of the programs within the broad spectrum
of USDA take into consideration the effects of programs, processes
that were presented and are trying to be improved. In fact, essen-
tially, every one of the regulations that we undergo at Rural Devel-
opment, one of the places that it goes through for approval is the
Office of Tribal Relations, to get comment from the people there
who are expert in what can be very complicated issues.

We continue to plan to grow the consultation process that we de-
veloped in the last two years, and we welcome your office’s partici-
pation and your comments on how we can improve that

Senator UDALL. Thank you very much.

This one is to Mr. Blackwell. I am pleased that the recent Uni-
versal Service Fund reforms will directly address challenges facing
Indian Country. The Tribal Mobility Fund and the Tribal Engage-
ment Requirements I think are positive steps in the right direction.

Mr. Blackwell, how do you envision the Tribal Engagement Re-
quirements will work in practice, when it comes to rolling out
broadband to Native American communities? And how soon would
the proposed Tribal Mobility Fund begin expanding wireless access
to under-served areas?

Mr. BLACKWELL. Thank you, Senator. To begin with the second
part of your question first, perhaps, the Tribal Mobility Fund, the
first year of the Mobility Fund was actually $350 million, $50 mil-
lion of which is allocated to Tribal lands. Tribal lands are of course
eligible for the initial $300 million as well, and Tribal entities. The
goal is to have that Mobility Fund Phase 1 in 2012, and to time
the Tribal Mobility Fund in such time afterwards that, I am sorry,
Mobility Phase 1 timed to occur in 2012 with disbursements in
2013, and to time the $50 million Tribal Mobility Fund to follow
thereafter. In time analysis can be done about the initial $300 mil-
lion so that the $50 million can be effectively utilized.

To answer the first part of your question, the Connect America
Fund articulates what sort of discussions must include, at a min-
imum, in the Tribal engagement procedures. And directly from the
order, there are just a few, very quickly, at a minimum, such dis-
cussions must include a needs assessment and deployment plan-
ning with a focus on Tribal community anchor institutions, feasi-
bility and sustainability planning, marketing services in a cul-
turally-sensitive manner, rights of way processes, land use permit-
ting, facility siting, environmental and cultural preservation review
processes and compliance with Tribal business and licensing re-
quirements.

The order envisions an annual certification both to the Commis-
sion and to Tribal governments. And we envision, the order also
envisions that the Office of Native Affairs and Policy, in coordina-
tion with the Wireless Bureau to utilize our delegated authority to
develop specific procedures for this Tribal engagement as well.
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Senator UDALL. Thank you for all your hard work over there at
the FCC. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Udall.

Senator Franken, your questions.

Senator FRANKEN. Thank you, Mr. Chairman.

Mr. O’Brien, I want to thank you for bringing up Bois Forte in
your written testimony. And I want to thank, more importantly,
USDA for what you have done in partnership with the Bois Forte
Reservation. I have seen first-hand how economic development has
tremendously benefitted that community and Chairman Leecy
should be commended for his leadership and vision.

I sit on both the Energy and obviously Indian Affairs Committee.
Indian energy is of particular interest to me. Tribes and Bands in
Minnesota have strong interest in developing energy resources on
their lands. But year after year, they go unused and Tribal commu-
nities continue to suffer from extremely high rates of unemploy-
ment. In Minnesota, we have a lot of biomass resources. I think
you talked about a project in California, a biomass project there.
What is that? What is that project? What steps has your depart-
ment taken to reduce administrative and regulatory hurdles that
stand in the way of their businesses and like Senator Udall asked,
how can my office help in facilitating getting biomass projects going
in Minnesota?

Mr. O’BrIiEN. Thank you, Senator, for your question. We have a
suite of energy programs in Rural Development and actually a few
other agencies that were created primarily in the 2008 Farm Bill.
I think the program that you are referring to is the Biomass Crop
Assistance Program, which essentially supports efforts to utilize
biomass to create energy. In fact, we were able to award a BCAP
award to Dakota Energy in Shakopee, and innovative combined
heat and power plant which generates electricity and heat by burn-
ing agriculture byproducts and grown energy crops to create heat.

Senator FRANKEN. In Minnesota?

Mr. O’BRIEN. Yes, sir. So there are not as many examples as,
frankly, we would like.

Senator FRANKEN. That is essentially burning biomass

Mr. O’BrIEN. That is right, to create energy, yes.

Senator FRANKEN. Energy and heat? Combined energy and heat?

Mr. O’BRIEN. Yes, that is correct. And that is what the BCAP
program is designed for. And there are some examples of it being
utilized on Tribal lands, but not as many as we would like to see,
because of some of the challenges, as the Chair pointed out in his
statement. We have worked through the consultation process in all
the regulatory, the regulatory process for all the Farm Bill pro-
grams, we utilized seven regional consultations to ensure that our
programs fit and work on Tribal lands. I won’t sit here and say
they are perfect right now.

Senator FRANKEN. Well, I would love to have my office work with
you on this. We do have a lot of biomass. And biomass is, you can
do more than just burn it, you can burn it in more sophisticated
ways, like gasification, more efficient ways. There is a lot you can
do with biomass.

Mr. O’BRIEN. Absolutely.

Senator FRANKEN. Thank you.
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Mr. Blackwell, in your testimony you state that less than 10 per-
cent of residents in Tribal lands have access to broadband. But you
also discuss an instance in Utah where inaccurate data precluded
a Tribe from receiving Federal grants or loans because it was over-
estimated what they had, right?

Mr. BLACKWELL. Yes.

Senator FRANKEN. How did the Utah State broadband mapping
manager come up with their estimates?

Mr. BLACKWELL. As I understand from that situation, the Utah
State broadband mapping, she indicated that it was receiving infor-
mation directly from the providers. The question that came from
the representatives was how that data might, was it double
checked and how was it double checked. And she indicated that
there was not funding in the Act to be able to do that.

Senator FRANKEN. So how is the FCC addressing that problem?

Mr. BLACKWELL. I thank you very much for the question. Based
on my experience, there are a number of Tribal leaders who also
would thank you for that question.

We work in concert with the NTIA, the Department of Com-
merce, under a memorandum of understanding, it is their responsi-
bility under the Broadband Data Improvement Act for the National
Broadband Map. And we provided technical assistance to them.
Our office in particular has met with them on a couple of occasions
to provide them with feedback and some suggestions.

As T stated before with this Committee once before, I do believe
that there is a way in which we might be able to work in concert
to involve Tribal governments so that they have an opportunity for
a voice there as well.

Senator FRANKEN. Maybe I didn’t understand the full answer.
That is what you are doing?

Mr. BLACKWELL. Yes, sir.

Senator FRANKEN. That is it? Okay, well, I appreciate your an-
swer. I am not sure that is sufficient.

Mr. BLACKWELL. Well, we can certainly look into doing more, sir.

Senator FRANKEN. Thank you, sir. Thank you, Mr. Blackwell.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Franken.

Mr. Blackwell, some Native telecom providers, especially in high
cost areas like Hawaii and Alaska, have relied heavily on the USF
to secure funding through programs like the RUS program at Agri-
culture. How will the FCC ensure that these RUS carriers will con-
tinue to provide services to Native people in these areas? I say that
knowing full well that in the case of the Hawaiian Homelands
Commission that that was set up by an act of Congress in 1920.
And so I am interested in what your answer might be on this ques-
tion.

Mr. BLACKWELL. Well, to begin with, Hawaii, the entities that
are required to be engaged in the engagement that I spoke about
earlier in Hawaii, the Department of Hawaiian Homelands and the
Office of Hawaiian Affairs. Most Tribal providers are rural rate of
return companies and the Commission has been very sensitive to
the needs of these companies to both repay their RUS loans and
to be in a position to continue borrowing to build out for their
broadband networks.
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Therefore, hopefully the bottom line is there are no immediate
drastic cuts. Recognizing that sudden changes would be especially
difficult for these small carriers serving remote areas, the Commis-
sion has avoided slash cuts and established a glide path, phasing
in most of the changes to the carrier’s Universal Service support
over a period of years.

In the instance of Tribally-owned and operated telecommuni-
cations providers, we have within our further Notice of Proposed
Rulemaking specific questions about potential impact on those enti-
ties in particular, and the effect of the reforms on them as well.

The CHAIRMAN. Well, thank you very much.

Now I would like to move on to the second panel. But I want to
thank you very much for your responses and I look forward to con-
tinuing to work with you on these matters for Tribes and indige-
nous peoples. Thank you very much.

I would like to invite the second panel to the witness table. Serv-
ing on our second panel is the Honorable Jefferson Keel, President
of the National Congress of American Indians. Welcome.

Mr. KeEEL. Thank you, Mr. Chair.

The CHAIRMAN. It is good to have you here again before the Com-
mittee. Will you please proceed with your testimony?

STATEMENT OF HON. JEFFERSON KEEL, PRESIDENT,
NATIONAL CONGRESS OF AMERICAN INDIANS;
ACCOMPANIED BY JACQUELINE JOHNSON-PATA,
EXECUTIVE DIRECTOR

Mr. KEEL. Thank you, Mr. Chairman.

I want to tell you how much I am honored to be here today on
behalf of the National Congress of American Indians. This is an im-
portant hearing and I want to thank you and the members of the
Committee for your work and help in this critical situation.

I want to address two primary themes in my testimony today:
honoring Tribes as governments and program flexibility to increase
the return on Federal investment. The members of this Committee
know that uncertainty around Indian lands is a barrier to economic
development that could be removed in just an instant. Senator
Akaka, you and Representative Cole got it right when you said in
this oped piece here that the Carcieri fix is a no-cost way to build
Tribal economies. That certainty would have economic ripple effects
that would be felt well beyond our reservations and it wouldn’t cost
a cent.

On the Federal budget, we in Indian Country are in a chal-
lenging position after the collapse of the Super Committee. On the
one hand, we have an Administration and Congress, especially the
Senators on this Committee, who have fought hard to bring Indian
Country funding to a level that has allowed us to see real progress.
On the other hand, we have looming across the board budget cuts
that threaten to undo all that good work.

While the focus of this hearing is on regulatory reform, I must
remind the Congress that the Federal Government’s trust responsi-
bility is not a discretionary choice: it is a solemn promise. We urge
you to continue to fight to hold Indian Country budgets harmless,
and we truly need increases in key areas like law enforcement and
education.



24

Also, it is critical that Congress and the Administration ensure
equal access to Tribes in all programs. An example where more
work would bring major improvements is the American Jobs Act,
where including Tribes alongside States and local governments to
protect jobs of teachers and first responders and build infrastruc-
ture would create significant economic opportunities.

Overall, NCAI is in favor of models like Self-Determination and
the 477 program that permit Tribes to design their own programs
and services, build Tribal capacity and use Federal funding more
effectively. This could be expanded across the board to all Federal
agencies. This is exactly what we should be doing, spending more
dollars and time on services and less on administrative burdens,
especially in areas like infrastructure and energy Development.

Indian Country has one of the youngest populations in the Na-
tion with 42 percent of Native people under the age of 25. Tribal
colleges and universities are the key to workforce development
training for thousands of Native people and other rural Americans.
Including the TCUs in Federal workforce funding would create sig-
nificant opportunities for new job creation.

Interpreting the Green Jobs Title of the Energy Independence
and Security Act to include Tribal governments, businesses and
veterans associations would allow direct access for programs and
technical assistance that are a critical part of the National effort
to create green jobs. The Tribal set-aside should also be re-
instituted for the YouthBuild program to allow Native youth to de-
velop critical job skills.

More than 10 years ago, the CDFI Fund reported a $44 billion
unmet need for capital in Indian Country. That number has only
grown, and there are specific, no-cost regulatory fixes. We urge the
Committee to work with Treasury to ensure Tribal Economic De-
velopment Bond funding cap limits are adjusted to encompass larg-
er-scale development projects. We also see significant potential in
the expansion of the Bureau of Indian Affairs guaranteed loan pro-
gram to ensure access to surety bonding for eligible Tribal and in-
dividual Indian-owned construction companies pursuing high level
and high value projects.

Match requirements for the Native CDFIs applying for funds
from the CDFI Fund should be eliminated or amended to allow Na-
tive CDFIs to use other Federal Government money such as HUD
or USDA grants as match funds.

The United Nations recently identified access to the internet as
a basic human right. However, as you have heard already, Tribal
communities continue to experience low access. Low cost solutions
to facilitate the build-out and deployment of broadband internet,
telephone and radio access include reforming USDA lending poli-
cies to ensure Tribal eligibility for loans, establishing interagency
collaboration between the Departments of Treasury, Agriculture
and Interior with Tribes to identify financing options, and urging
the FCC to provide Tribal priority to available spectrum and offer
it to Tribes at discounted prices.

Expanded domestic energy production is a high priority and
there are barriers that could be removed with a stroke of a pen.
The BLM’s discriminatory permit application fee to drill on Tribal
trust land could be rapidly addressed by issuing a ruling that ex-
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empts Tribal trust land from the $6,500 or lowers permit fees to
a level comparable with State permits.

Tribes are eager to see passage of the HEARTH Act, which
would allow Tribes to speed up lease approval on Tribal lands. We
support the Tribal Energy Development and Self-Determination
Act Amendments. This bill would reduce existing administrative
burdens and Tribes look forward to continuing our work with this
Committee to enact the bill.

Once again, I want to thank you for your vision and focusing on
the critical role Tribes can play in creating jobs and getting Amer-
ica back to work. As you know, we believe in Indian Country that
the best social program is a good job. And we are certainly willing
to work with you and the Committee in trying to get our people
back to work. Thank you.

[The prepared statement of Mr. Keel follows:]

PREPARED STATEMENT OF HON. JEFFERSON KEEL, PRESIDENT, NATIONAL CONGRESS
OF AMERICAN INDIANS

Introduction

The National Congress of American Indians (NCAI) is the intergovernmental body
representing American Indian and Alaska Native tribal governments. For nearly 7
years, tribal governments have come together as a representative congress through
NCAI to deliberate issues of critical importance to tribal governments and advance
consensus policy positions for the betterment of tribal nations and peoples. NCAI
is honored to participate in the Senate Committee on Indian Affairs hearing to dis-
c111ss strategies to enhance job creation and economic development for Native peo-
ples.

Tribal peoples have consistently demonstrated their keen ability to do more with
less. When the tribes are released from burdensome oversight and requirements and
are able to exercise their inherent right of self-government, innovations increase and
the health and social and economic well-being of their peoples improves. The leaders
of NCAI—elected tribal leaders from across the nation—constantly remind policy-
makers that tribal self-determination works, but to be truly effective, self-deter-
mination must continue to evolve and replicate across other dimensions of tribal
governance, especially regarding economic development, monetary policy job cre-
ation, and use of tribal land and natural resources. It is both essential and mutually
beneficial for the Federal Government to partner with tribes to address the chal-
lenges and leverage the economic opportunities to strengthen tribal self-governance.

For generations, tribal communities and Native peoples have faced destructive
economic conditions that are more pronounced than those of the current economic
crisis. While economists and policy-makers worry as the national unemployment
rate hovers around nine percent, Indian communities have wrestled with the far-
reaching impacts of unemployment rates that have well-exceeded ten percent for
generations. Today tribal governments are facing the severe effect of the nation’s
present economic downturn has on tribal economies and employment opportunities.
The chronic underfunding of government programs serving basic tribal needs is
well-documented, with the result that tribal governments often rely on revenue from
their own economic development to fund programs and services for their citizens,
including health care, affordable housing, education and infrastructure programs.
As the rest of America is being challenged to meet basic needs with fewer resources,
tribal governments are seeking to reduce inordinate and restrictive federal adminis-
trative burdens that slow and prevent economic self-fulfillment.

Tribal economies, with their dependencies on Federal Government support and re-
strictions on access to capital and other financial support mechanisms are more at
risk during economic fluctuations than other governments or communities. Eco-
nomic development offers tribal governments the opportunity to complement govern-
ment services provided to their peoples.

This statement addresses several areas where improved access to funding and
technology as well as smarter regulatory and legislative management can support
economic development and continued job creation in tribal nations. Those areas are:
Assessments of Legislative and Regulatory Frameworks, Access to Capital and Ac-
cess to Broadband.
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I. Assessments of Legislative and Regulatory Frameworks

Tribal nations continue to experience unemployment and poverty rates well above
the national average. These rates are exacerbated by the nation’s current economic
hardships. With deficit reduction efforts underway, it is imperative that the Admin-
istration and Congress honor the trust responsibility by allowing tribes greater flexi-
bility to develop their economies. This may be achieved in the following areas by
providing access to and streamlining federal programs and removing regulatory bar-
riers impeding and disadvantaging economic development in Indian Country.

A. Nation-to-Nation Partnership: The Framework for Economic Recovery

A critical component of economic development and job creation in Indian Country
resides in meaningful application and recognition of the governmental relationship
between tribes and the Federal Government. The United States has a unique legal
and political relationship with Indian tribes and Alaska Natives as provided in the
Constitution of the United States, treaties, and Federal statutes. This relationship
has been recognized by U.S. Presidents for decades and is reflected in the Adminis-
tration’s adherence to a government-to-government relationship and support for
tribal sovereignty and self-determination—most recently affirmed by President
Obama’s November 5, 2009 memo to all federal agencies directing them to comply
with Executive Order 13175 (E.O. 13175). The Executive Order provides a frame-
work for a trust responsibility that extends across all federal agencies and not only
the Department of the Interior (DOI).

As highlighted by the Office of Management and Budget, ! the requirements of the
Executive Order far exceed listening sessions and consultations:

(A)gencies must adhere, to the extent permitted by law, to specified criteria
when formulating and implementing policies that have tribal implications.
Agencies must:

e respect Indian tribal self-government and sovereignty, honor tribal treaty and
other rights, and strive to meet the responsibilities that arise from the unique
legal relationship between the Federal Government and Indian tribal govern-
ments;

e with respect to Federal statutes and regulations administered by Indian trib-
al governments, grant Indian tribal governments the maximum administrative
discretion possible;

¢ when undertaking to formulate and implement policies that have tribal impli-
cations,
1. encourage Indian tribes to develop their own policies to achieve program
objectives;
2. where possible, defer to Indian tribes to establish standards; and

3. in determining whether to establish Federal standards, consult with trib-
al officials as to the need for Federal standards and any alternatives that
would limit the scope of Federal standards or otherwise preserve the pre-
rogatives and authority of Indian tribes.

Congress should consider enacting legislation consistent with the Executive Order
so that the government-wide, nation-to-nation partnership between the United
States and all Indian tribes can be meaningfully and fully implemented consistently
across the Federal Government and ensuring that Native peoples—and the United
States as a whole—fully benefit from the economic potential presented by our tribal
nations.

B. Recognition of Tribes as Governments in All Policy Areas

i. Disadvantages in Tribal Access to Federal Funding

Indian tribes are polities recognized in the U.S. Constitution whose governments
have all of the privileges and immunities routinely reserved to other governments
in the U.S. federal structure. Nonetheless, tribal governments often are not given
the same opportunities provided to state or local governments. For example, the
large federal appropriations in the American Recovery and Reinvestment Act (Re-
covery Act) for energy programs provided $12 billion to state governments and less
than $65 million to tribal governments even though a truly comparative distribution
recognizing state and tribal land mass (not to mention immense energy potential)
would have justified more than $600 million to tribes. In addition, tribal nations are
excluded by law or policy from dozens of federal natural resources programs that

10MB Memorandum M-10-33 Guidance for Implementing E.O. 13175, “Consultation and Co-
ordination with Indian Tribal Governments” ( July 30, 2010)



27

provide funding to state and local governments, collectively worth billions of dollars
every year, and including signature programs like the Coastal Zone Management
Act, the Community Forestry Assistance Act, and Land and Water Conservation
Fund.

ii. Disadvantages in Statutory Definitions of “Federal Lands”

Similarly, within the definitional sections of some federal statutes, tribal lands
are included in the definition of “federal lands” to the detriment of tribal nations,
while other statutes exclude tribal lands from the definition of federal lands—again,
to the detriment of tribal nations. For example, tribal lands are included as federal
lands in the National Environmental Policy Act, the Endangered Species Act, the
Coastal Zone Management Act (and related acts) and the levying of a $6500 fee for
an application for a permit to drill on federal lands. These inclusions result in sub-
stantial administrative burdens and fees not applicable to other entities and land-
owners, placing tribes at a distinct competitive disadvantage, while also creating
statutory exclusions of tribal lands from federal funding. In the latter case, the ex-
clusion of tribal lands from the definition of “federal lands” disallows tribal govern-
Xlents from funding assistance for tribal lands under the Tribal Forest Protection

ct.

iii. Disadvantages When Tribal Governments Are Treated as Corporations

Another problem caused by regulatory differences in treatment arises when tribes
are not treated as governments, but are treated as corporations or businesses. Ex-
amples include revenue rulings from the Internal Revenue Service (IRS) requiring
1099 reporting from tribes for grants for educational and cultural support provided
to their members; the use of “essential government function” analysis used to deter-
mine if tribal programs qualify for tax-exempt financing (which is not used to ana-
lyze state programs); and general taxing inequities which favor and allow states’ en-
croachment into the taxing jurisdiction of Indian tribes.

However, when tribes are treated as sovereign nations, and given the flexibility
to build their own programs and develop their own economies, they have shown the
ability to succeed. For instance, the Indian Self-Determination and Education As-
sistance Act (ISDEA), through the advent of 638 compacting, contributed immensely
towards Indian tribes’ ability to fund tribal public safety programs, develop their
own educational and health standards and facilities and establish tribal colleges
that have enabled tribes to provide higher learning institutions for tribal people
within their own communities. Through greater exercise of control, and within the
spirit of self-governance, tribal programs have not only grown, but have improved
in a manner that reflects tribal values and addresses specific community needs.

The disproportional, and often conflicting, treatment of tribes in programs
throughout the Federal Government deny tribes equal standing with state and local
governments as well as economic development opportunities within areas such as
the immense energy and natural resources potential on tribal lands. Equitable
treatment of all governmental entities and meaningful implementation of the trust
responsibility across all federal agencies require tribal access to such programs
equal to that of states. Tribal nations urge Congress and the Administration under-
take studies and create taskforces to identify and remedy these disparities and ex-
clusions across all federal agencies.

C. Streamlining Administrative Programs and Processes

i. Consolidation of Programs

Administrative programs consolidating federal resources and programs, such as
the Department of Justice’s recently instituted Coordinated Tribal Assistance Solici-
tation (for law enforcement) and the Department of the Interior’s 477 program (for
workforce development), recognize the unique reliance of tribal governments on dis-
cretionary spending sources to fund general tribal governance, and affirm tribal gov-
ernments’ capability to manage such program areas responsibly. These programs
allow tribes to concentrate on program development rather than multiple adminis-
trative burdens of grants management and reporting. Importantly, this streamlining
is accomplished through the federal agencies’ willingness to acknowledge the unique
sovereign status of Indian tribes, their needs as government bodies, and their re-
sponsibility to develop programs and services for their citizens.

Tribal nations urge Congress and the Administration to undertake studies and
create taskforces to explore, identify and enable consolidations in other program
areas where multiple federal agencies provide funding and technical assistance for
similar or related activities, including economic development, energy development,
water infrastructure, technical assistance and planning, energy efficiency, natural
resources management, and education.
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One example where proposed streamlining should be effective, but has not been
implemented is the 477 Program. Indian Country has deeply appreciated the Obama
Administration’s commitment to smarter government. In the current environment
of constrained federal resources, streamlined federal programs are necessary. In this
context, it is troubling that the Administration has thus far given tepid support—
and in some cases presented obstacles to the success of—the Indian Employment,
Training, and Related Services Demonstration Act of 1992, otherwise known as the
477 Program. The program allows for the voluntary participation of tribes to com-
bine formula funded federal grants and funds, related to employment and training,
into a single budget with a single reporting system. The lead agency in this dem-
onstration is DOI, Office of Indian Energy and Economic Development. The formula
funded programs include those offered through the BIA, Department of Labor
(DOL), Department of Health and Human Services (HHS), and the Department of
Education. There is no expiration date on this demonstration.

Once programs and associated funds are consolidated under 477 they lose their
separate identities and are spent in accordance with the ‘single budget’ plan. How-
ever, in a move contrary to the consolidation of the 477 effort, auditing provisions
were changed under the March 2009 OMB A-133 Compliance Supplement issued
by DOI—requiring tribes to deconsolidate their federal employment funds and train-
ing funds so that they could be audited individually for 2010 audits. The resulting
need to reclassify and rebook entries for reporting purposes created large expenses
for several tribes required to recreate records for each individual program that was
consolidated under the 477 program. The Administration needs to support programs
like 477 as successes and work to ensure their longevity, as well as more wide-
spread participation throughout Indian Country, while recognizing inefficiencies and
ineffective administrative burdens that result in greater overall expenses.

ii. Streamlining Agency Policies and Procedures Regarding Lands and Natural Re-
sources

The Department of the Interior (DOI) exercises substantial oversight in Indian af-
fairs. For instance, the Secretary of the Interior must approve land into trust appli-
cations, land transfers, leases for business development, and the sale of natural re-
sources. Due to the bottleneck created by multiple oversight requirements and the
inability to delegate authority, this oversight process hinders business development
and acts as a disincentive to potential partnerships with outside entities.

First and foremost, NCAI recommends immediate passage of the legislation de-
signed to remedy the Supreme Court’s decision in Carcieri v. Salazar in 2009. The
Court’s interpretation of the Indian Reorganization Act of 1934 runs contrary to
over 75 years of consistent action by the Department of Interior to utilize the IRA
as a tool to promote economic development and self-government by Indian tribes.
We thank the Committee for its action to approve S. 676 and urge that Congress
pass the legislation as soon as possible.

Additionally, tribes encourage Congress to pass the Helping Expedite and Ad-
vance Responsible Tribal Homeownership (HEARTH) Act, (S. 703 and H.R. 205)
which would allow tribes, if they choose, to exercise their political autonomy over
lease approval on tribal lands. We hope that applications for the sale of resources
will also be given priority treatment in the DOI’s decision-making process.

Tribes are also encouraged by the Senate Committee on Indian Affairs introduc-
tion of the Indian Tribal Energy Development and Self-Determination Act Amend-
ments (S. 1684), sponsored by Sen. Barrasso (R-WY) to spur the vast tribal energy
potential for the economic development of their peoples and nearby communities.
This bill would make it easier for tribes to create tribal energy development organi-
zations and enter into tribal energy resources agreements with the Department of
Interior so that many existing administrative burdens would be reduced or elimi-
nated, and tribes—not DOI—would be the drivers and managers of the energy re-
sources on their lands. Tribes look forward to continuing work with the Committee
and Congress to enact the bill.

iii. Leases, Resource Sales and Land Into Trust

There is an extraordinary high backlog of leases and land into trust applications
that have real implications for tribal economies. Research has demonstrated that
some BIA regional offices have effectively prioritized land transactions with eco-
nomic implications.2 The Department of Interior should be compelled to institu-
tionalize these best practices at the national level. If expedited, the approval of de-
velopment projects, timber sales, agricultural leases, leases for right of way (e.g., to

2NCAI Policy Research Center, (2009), Exercising Sovereignty and Expanding Economic Op-
portunity Through tribal Land Management.
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develop telecommunications infrastructure) and land into trust applications would
quickly and effectively jumpstart tribal economies.

The GAO issued a report that “found no statutory or regulatory requirement that
appraisals be used to establish lease values,”3 t the appraisal process remains an in-
tegral component to lease approval under current BIA procedures. Short of elimi-
nating the appraisal procedure altogether, we recommend that tribes be given the
liberty to select their own land appraisers, providing those appraisers maintain the
proper certification and/or licensing requirements. This policy change would allow
the tribe to partner with DOI to expedite the leasing process.

iv. Amending Policies and Regulations

On November 29, 2011, the Department of Interior published proposed revisions
to the outdated leasing regulations at 25 CFR 162 that would streamline and expe-
dite residential, business and wind and solar resource leasing. The proposed reforms
would reduce or eliminate obstructions to tribal economic and renewable energy de-
velopment. This simple regulatory change promises to directly stimulate economic
growth in Native communities and benefit the American economy.

The proposed rule would modify regulations governing the Bureau of Indian Af-
fairs’ (BIA) process for approving surface leasing on lands the Federal Government
holds in trust for tribes and individuals. Although great potential exists, very few
tribally owned renewable energy projects have moved forward because of the dis-
proportionate review processes tribes have been subject to. The proposed regulations
impose timelines on the Department for reviewing leases—up to 30 days for residen-
tial leases, and up to 60 days for business leases and wind and solar energy leases.
The Department of Energy estimates Indian lands contain significant renewable en-
ergy potential—enough to meet 32 percent of the nation’s energy needs with wind
power and 2 times the entire country’s energy needs with solar power.

We recommend the final rule be drafted to include leased rights of way, which,
under current case law, fall within the regulatory jurisdiction of the outside entity.
This is important because tribes sometimes lease rights of way to non-Indian enti-
ties to develop telecommunications infrastructure, not knowing that this action cur-
rently cedes jurisdiction. The result is that tribes expose themselves to outside tax-
ation which does not benefit their communities.

The potential for economic development and growth from this one regulatory
change is expected to enable noticeable, beneficial changes for Indian nations and
their citizens. We would encourage across-the-board reviews to discover and reduce
similar burdensome and inconsistent regulatory and administrative requirements
that do not support economic development and growth in Indian Country. For exam-
ple, the fee required to drill on Indian lands is $6,500—payable to the Bureau of
Land Management for each application for a permit—presents an inequitable dis-
incentive to energy development on tribal lands. The scope of the disincentive is
demonstrated by comparison with state fees. For example, in the state of Montana,
the same fee ranges between $25 and $150. The fee was intended to target energy
development on federal lands, not tribal trust lands, but unfortunately it has been
interpreted in a manner which frustrates oil and gas development on Indian lands.
Additionally, BLM should be required to retract BLM Instruction Memorandum No.
2008-043, which included Indian minerals within the scope of the $6,500 fee. Also,
BLM should be asked to issue a memorandum clarifying that Indian minerals are
?utside the scope of the energy development on federal lands targeted by the initial

ee.

v. Reducing and Eliminating Funding Match Requirements for Tribal Nations

Match requirements for funding should be reduced, eliminated, or calibrated ac-
cording to need, for tribal grant recipients. While many non-tribal grant recipients
are organizations with an internal business component, tribal recipients are govern-
ments and must find matching funds from within their general revenue stream.
Most tribes that are dependent on federal grants have extremely limited resources.
Furthermore, because tribes lack the tax base available to other governments, or are
deterred from imposing their own tax authority due to the existing and problematic
exercise of taxing authority from other governments, imposing a match requirement
on tribal governments frequently results in tribes scrambling to find matching funds
from limited resources and often leads to the underutilization of funds or precludes
tribes from applying for them.

3GAO: Report to the Subcommittee on Interior and Related Agencies, Committee on Appro-
priations, U.S. Senate, Indian Programs—BIA Should Streamline Its Process for Estimating
Land Rental Values, 2, June 1999.
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vi. Improving Methods of Data Collection in Indian Country

Tribes need access to and control over their own data, as well as the ability to
build data in areas where it is virtually nonexistent. While federal data collection
itself does not stimulate business development, data is increasingly used to deter-
mine where and how scarce federal dollars are invested. Since 2000, no meaningful
socioeconomic data about Indian Country as a whole has been produced by the U.S.
government. The widely-documented concerns of rural and remote communities
about the Census Bureau’s American Community Survey (ACS) are even greater in
Indian Country. The Bureau of Labor Statistics (BLS) essentially excludes data from
Indian reservations in the monthly labor force reports, and there is a wide discrep-
ancy between DOI labor force reports and those presented by BLS.

Also, the DOI retains vastly important land data but, as of yet, has chosen not
to share this data with tribes. Land data is increasingly pivotal in areas such as,
but not limited to, determining the extent and value of natural resources as well
as the land consolidation provisions within the Cobell Settlement. Broadband map-
ping on tribal lands is also an area where data might be improved through better
cooperation with states and federal funding sources for such mapping. These data
deficiencies impair the ability of tribal, federal, state, and local policymakers to
identify and respond effectively to the needs of tribal nations. They place tribes and
Native non-profits at a competitive disadvantage when applying for federal grant
funding. Finally, they make assessment of programs virtually impossible for tribes
and the Federal Government.

Cost neutral improvements could be made to data collection by ensuring more ef-
fective coordination among existing federal research studies. For example, the Na-
tive American Lending Study at the Community Development Financial Institutions
(CDFI) Fund could be more closely coordinated with the Native American Housing
Study being conducted at the Department of Housing and Urban Development
(HUD). In other areas covered in this report, interagency collaboration can promote
critical access to data in natural resources, energy, education, etc. We recommend
interagency collaboration to ensure support of basic surveys and inventories so
tribes have accurate and current data to support tribal decisionmaking. Savings
gained from collaboration could be applied to the collection of additional primary
data from Indian Country.

vii. Access to Information

As the Administration demonstrated with the Recovery.gov clearinghouse, access
to information is critical to efficient and effective utilization of federal resources. A
similar, cross-department approach in the economic development sector would pro-
vide tribes and tribal members better training and access to the variety of economic
development opportunities available from the Department of the Treasury, the
Small Business Association (SBA), the Bureau of Indian Affairs (BIA), the United
States Department of Agriculture (USDA) and Department of Commerce, as well as
other federal agencies. This initiative could also map existing economic development
programs that exclude tribes and make recommendations for regulatory or legisla-
tive fixes to ensure tribes are afforded equal opportunity to participate in those pro-
grams. A particular focus of these efforts would be to ensure that all Federal Gov-
ernment agencies review their legislative mandates and policies to include “and trib-
al governments” wherever state governments are eligible for services and funding.
To ensure success, this approach begins and ends with acknowledging the unique
governing status of tribal nations and their particular community needs.

D. Recognizing Tribes as Sovereign Nations in Federal Legislation

Legislation based on nation-to-nation relations in the area of economic develop-
ment has also had success in Indian Country. The Indian Gaming Regulatory Act
of 1988 (IGRA) was enacted, for the most part, to settle jurisdictional questions be-
tween federal, state, and tribal governments. The jurisdictional questions which led
to the enactment of IGRA pitted states against tribes and were rooted in the belief
that tribal governments lacked the inherent authority to develop their own econo-
mies through gaming. Currently, Indian gaming is a $26.5 billion industry and has
provided the foundation for many tribes to ensure quality social programs, infra-
structure development, educational support and other services are available to their
citizens. Congress, through powers enumerated in the Indian Commerce Clause, af-
firmed tribes’ authority to develop their economies through gaming, even where trib-
al gaming was contrary to state law.

Similar battles have occurred for years in the area of tribal tax policy, where the
lack of congressional involvement has allowed the judicial branch and interpreta-
tions from federal agencies to develop tribal tax law on a case by case basis. The
resulting inconsistent tax policy fails to protect the taxing jurisdiction of Indian
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tribes and predominantly favors states’ interest in taxing transactions occurring on
tribal lands.

Additionally, tribes need to be expressly included in legislative proposals to pro-
tect state and local government budgets. For example, provisions in the American
Jobs Act to stabilize funding for teachers and first responders and invest in 21st
century infrastructure inconsistently address (or are silent on) tribal eligibility for
these programs. Given the critical role tribes play in many of America’s regions, es-
pecially in rural areas, equal access to fiscal stabilization funding is critical for all
Americans, including Native peoples.

Furthermore, it is worth noting that when tribes are successful, they contribute
not just toward the overall well-being of their own communities, but often towards
the well-being of the surrounding local communities. As an example, through tribal-
state gaming compacts, Indian tribes routinely contribute significant dollars in gam-
ing revenue to support local governments. Also, tribes have created hundreds of
thousands of jobs for both Indians and non-Indians through construction con-
tracting, hotel and resort management, law enforcement, emergency support serv-
ices and gaming facilities operation as well as natural resource development. Even
with these successes, tribes are still in need of greater administrative flexibility—
when it comes to economic development in Indian Country, one thing is clear: tribes
know what tribes need to succeed.

Throughout the various eras of the Federal Government’s policy towards Indian
tribes, the majority of tribal communities have largely been dependant on federal
funding—in particular, discretionary funding. Looking at the current economic
downturn and its projected effects on discretionary government spending, Indian
tribes are in dire need of greater opportunities through little to no costs. Strength-
ening the nation-to-nation partnership between the United States and Indian Na-
tions will better equip tribes to continue the development of their economies and
help their neighboring communities. In this context, tribes have identified broad rec-
ommendations in areas such as budget appropriations, promoting partnerships with
the private sector, improving access to capital, natural resources, education and
workforce development, infrastructure development, healthcare, public safety, and
agriculture. The specific recommendations are included in the Program Flexibility
Matrix which can be found at tinyurl.com /TNC2011.

II. Access To Capital

While many tribes have succeeded in the area of business development and job
creation, other tribal governments and individual tribal citizens have struggled to
access the necessary capital to build strong, healthy economies within their sov-
ereign territories. Strategies towards expanding access to capital include: (1) facili-
tating greater access to traditional financing tools; (2) alleviating administrative
barriers to economic development; and (3) promoting financial stability and indi-
vidual entrepreneurship on tribal lands.

A. Facilitating Greater Access to Traditional Financing Tools

Financial capital is the foundation of business development as well as the primary
factor required for developing energy resources on tribal lands. While there are a
host of financing opportunities available for business development in general, some-
times tribes experience difficulty making use of these opportunities due to regu-
latory barriers or lack of information.

i. Protecting Tribal Tax Jurisdiction

Tribal tax policy is the result of Supreme Court precedent and agency interpreta-
tions issued by the Internal Revenue Service. Both of these ‘rulemaking’ processes
are accomplished on a case-by-case basis, which results in inconsistent tax policy
towards tribal nations. This Committee and Congress should recognize tribal na-
tions’ exclusive jurisdiction to levy taxes on tribal lands. The ability to levy taxes
is one of the primary functions of a government, yet Indian tribes are often asked
to share critical tax revenue with outside jurisdictions, sometimes in the form of dis-
criminatory dual taxation, with no assurance that any of that taxing revenue will
be redistributed from the outside jurisdiction back to the tribal nation in the form
of services or programs. On the federal level, tribal leaders agree that federal tax
policy implicating Indian tribes needs to recognize the governmental status of In-
dian nations equal to other government authorities, and support the inherent exclu-
sive authority for tribes to levy taxes within their tribal lands. This recognition will
enable tribes to build core governance funding that may be used to fund government
programs, services, and secure government bonds on the market, without inter-
ference from outside entities. During the current economic downturn, this recogni-
tion of tribal taxing jurisdiction becomes of paramount concern.
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ii. Tax-Exempt Financing

Tax-exempt financing is largely unavailable to Indian tribes for three reasons: (1)
the “essential government function” threshold (required by Section 7871 (c) (1) of
the Internal Revenue Code (IRC)) that tribal projects must meet to qualify for tax-
exempt financing; (2) tribes’ general lack of access to the investment market; and
(3) the lack of a strong tax base. Barriers to accessing tax-exempt finance pose a
significant inequity for tribal governments and their citizens but also negatively im-
pact surrounding rural and regional economies.

The “essential government function” analysis has restricted the use of tax-exempt
financing for Indian tribes only to those development projects which lack any com-
mercial component (e.g., schools, roads, sewer systems, hospitals). In contrast, states
and local governments are able to use tax-exempt financing to develop projects
which may or may not contain a commercial component—e.g., marinas, convention
centers and golf courses —as long as the majority of either the use of the facility
or the funds used to secure the bond are governmental in nature. We recommend
eliminating the essential government function test in favor of treating tribes like
states and local governments.

In addressing the second and third concerns—lack of access to the investment
market and lack of a strong tax base—we propose the Indian Finance Act and the
Internal Revenue Code be amended to allow federal guarantees to back tribal bonds
on the market. Traditionally, states and local governments secure their bonds
through their tax base. This tax base consists of property tax, income tax, sales tax,
and other taxing streams which generate enough revenue to use as collateral for
bond security purposes. Most tribes exercise a modest sales tax, a hotel tax and gas
taxes, but are constantly competing with neighboring states over the right to tax
transactions within the tribal jurisdiction. Currently, the Indian Financing Act pro-
hibits federal guarantees as a source of security for tax-exempt bonds.4 Ensuring
federal guarantees are available to back tribal bond offerings will allow tribes to use
their bonding authority and capability more effectively and frequently, creating jobs
and business development on the reservation.

Additionally, the IRC currently prevents tax-exempt treatment of any bond
backed by federal guarantees.5 We recommend bonds guaranteed by DOI for tribal
tax-exempt bond issuances be added to the exceptions listed within Internal Rev-
enue Code, 26 U.S.C. §149 (b). Taken together, these proposed amendments to the
Indian Financing Act and the IRC would expand the tax-exempt financing realm be-
yond wealthy tribes to include tribes with moderate capital resources to leverage.

Currently, both IRS and Treasury are seeking comments from tribes regarding
the reallocation of Tribal Economic Development (TED) Bond funds. TED Bonds
were authorized under the American Recovery and Reinvestment Act (ARRA). The
purpose of the TED Bond component of ARRA was to boost economic development
projects in Indian Country and to serve as a pilot project, whereby tribal govern-
ments would be able to issue tax-exempt bonds on a level of parity with state and
local governments. The TED Bonds have largely remained underutilized due to a
variety of factors, including the national economic climate which has been dismal
for the overall bond market. One suggestion we offer is that the $30 million cap on
TED Bond allocations be raised, or eliminated altogether, to ensure tribes have ac-
cess to better financing options. Tribes do not want to obtain two debt sources for
one development project. As it stands, if a tribe wants to finance a $50 million hotel
using TED Bonds, they must seek the additional $20 million from another source.
Tribes would like the opportunity to develop these types of projects within a single
finance obligation. The Treasury Department needs to reallocate the remaining
funds for another bond offering with suggestions such as this in mind. The TED
Bond component of ARRA presents a great development opportunity for tribes and
should be maximized under existing resources.

B. Facilitating Capital Investment for Tribal Development Projects

Also, tribes need better access to capital investment tools to help facilitate eco-
nomic development projects. The New Markets Tax Credit (NMTC) is an increas-
ingly important catalyst for private sector investments that create jobs and enhance
access to capital for small businesses and community development, especially in dis-
tressed communities like Indian reservations. While the NMTC has limitations con-
cerning what activities qualify, as well as what types of communities are targeted
as beneficiaries, the IRS has issued guidance that identifies an Indian tribe as a

4See Indian Financing Act, 25 U.S.C. §§ 1451.
5See Internal Revenue Code, 26 U.S.C. § 149 (b).
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targeted population,® meaning that tribal corporations are qualifying businesses for
project financing through the use of NMTCs. However, because of the complicated
nature of utilizing NMTCs, tribes have generally steered clear of them as a poten-
tial financing option. Under the NMTC program, the actual credit is passed through
a Community Development Entity (CDE) to potential investors. Tribes need assist-
ance in locating CDEs that are willing to contribute towards economic development
projects in Indian Country through the use of NMTCs. Furthermore, tribes should
have the ability to monetize existing credits, such as accelerated depreciation and
the Indian Employment Tax Credit, which currently only benefit non-Indian busi-
nesses operating on tribal lands.

The Treasury’s 1603 grant program provides cash grant incentives for renewable
energy projects. However, this funding is not available to governments, including
tribal governments. We recommend policy changes that would allow tribal govern-
ments, through Section 17 Corporations, wholly owned tribal entities, or ANCSA
corporations to use Section 1603 grants.

Allowing tribal governments to use Section 1603 grants to finance energy projects
will help alleviate the taxation issues which often stagnate energy development in
Indian Country and, in turn, deny the nation access to a critical renewable energy
source while undermining tribal economic development potential. Policies that en-
courage tribes to partner with outside entities have also been used to penalize that
same partnership through dual taxation (as established in case law). By allowing
tribes to use Section 1603 grants for energy development projects, tribes would be
encouraged to take an ownership interest in these projects, expediting tribal energy
projects and supporting their success.

Next, expansion of the BIA’s guaranteed loan program will reduce the perceived
risk that insurance companies associate with tribal governments due to the doctrine
of sovereign immunity. It will also increase insurance industry access to infrastruc-
ture and other construction-related projects, and generate job opportunities and
business growth during difficult economic times at no, or very limited, cost to the
Federal Government.

A change that would assist tribal business development is the use of existing au-
thorities to provide surety bond guarantees for tribal construction businesses. Lack
of surety bonding for tribes is one of the largest barriers to entry and growth in
federal contracting construction in a highly competitive and capital intensive sector.
Construction is also an area with a much higher probability of providing direct em-
ployment for tribal members and ANCSA shareholders. From a regulatory stand-
point, this facility could be made available, but limited to businesses meeting cer-
tain goals such as tribal member employment opportunities or other metrics.

i. Promoting Public-Private Partnerships

In a time of constrained federal resources, the Administration can contribute sig-
nificantly to economic growth in Indian Country by using its convening power to
draw the attention of private sector and philanthropic investors to the opportunities
presented by tribal nations. As an example, financial institution access could be en-
hanced by convening a strategy session with large financial institutions, small and
medium banks, Native Community Development Financial Institutions (NCDFIs),
and tribal leaders to develop innovative partnerships. Also, to address surety bond-
ing utilization, the Administration could convene tribal enterprises with surety
bonding companies. Using the White Horse Rural Council as a framework, the Ad-
ministration could draw particular attention to the underinvestment by philan-
thropy in tribal nations and convene large foundations to seek commitments to co-
invest in Indian Country. There are many other opportunities with respect to labor
programs and broadband deployment as listed below.

There are additional areas where small changes could have large, lasting effects.
With respect to energy efficiency, revision of DOE weatherization regulations and
policies to include tribal programs would enable tribes to receive funding directly,
without needing to prove that state programs do not serve their members. Tribal
governments should be exempted from the registration and disclosure rules set forth
in the Securities Act of 1933, as are state and local governments (Securities Act of
1933, 15 U.S.C. 77c (a) (2), (b)). As a result of this disparity, tribes must either bear
the registration costs or issue bonds into the private placement market, which gen-
erally provides inferior terms.

6See IRS Publication: New Markets Tax Credit, Chapter 1: Introduction to New Markets Tax
Credit, 1; Chapter 2: Issues at the CDE Level, 14, May 2010; Adopting the definition of “targeted
population” within the American Job Creation Act of 2004, IRC §45D(e)(2).



34

C. Promoting Financial Stability and Entrepreneurship on Tribal Lands

As tribal economies begin to grow, local financing needs for businesses, individ-
uals, and tribes, increase and are exacerbated by the lack of financial institutions
serving their communities. The Administration can help support the development of
tribal financial institutions serving Indian Country and shape the services provided
by outside financial institutions currently situated to help tribal members.

i. Supporting Development of Tribal Financing Institutions

Currently, there are more than 60 certified Native CDFIs located in 18 states
serving Indian country, Alaska, and Hawaii. The majority of these operate in low-
income rural communities. CDFIs provide a wide range of financial products and
services including microenterprise loans, small business loans, consumer loans,
mortgage financing, financial education courses and credit repair. As such, Native
CDFIs play a vital role in developing financial security within tribal communities,
many of which have little to no access to local banking institutions.

In a recent nationwide survey of Native CDFIs, 90 percent of respondents indi-
cated receiving federal funding in the last 10 years. However, when asked about
their experiences and utilization of funding from six federal departments that com-
monly fund community development, 58 percent of the programs were used by less
than 3 NCDFIs. Ten of the 31 listed federal programs were not used by any of the
participating NCDFIs.7 This demonstrates a clear need for better agency outreach
and coordination to ensure the success of Native CDFIs.

Also, as with other economic success stories in Indian Country, effectively “telling
the story” to ensure other tribes can benefit from lessons learned is invaluable. The
Administration should direct the Native Initiative of the CDFI Fund to gather best
practices in CDFIs serving Native and other rural and disadvantaged communities.
Since Indian Country is severely under banked, it is critical that these successes
be shared with tribal governments in appropriate regional and national settings.

The few Native communities that do have bank branches on their reservations are
afflicted by one of two challenges: (1) being served by small or intermediate small
banks whose Community Reinvestment Act (CRA) exams are not sufficiently robust;
or, (2) being served by branches of large banks that can offset underinvestment in
Native communities with lending activities elsewhere. It is critical for the agencies
to both remove exemptions from data reporting and other tests for small banks (as
was done, for example, in the Dodd-Frank Financial Reform Bill), and add a commu-
nity development component to the CRA exam for large banks. We need an exam
methodology that incentivizes the investment in community infrastructure to serve
remote, rural, and especially, reservation communities. The current structure of
large bank exams allows a lack of community focused lending to be offset by home
or business lending in other communities (often urban communities).

The agencies should also impose meaningful penalties on banks that fail to re-
ceive satisfactory grades on their CRA exams. One bank in South Dakota, located
in the midst of the Lake Traverse Reservation of the Sisseton-Wahpeton Oyate, has
received “needs to improve” as its grade on all five CRA exams since 1996 with no
clear consequences for this ongoing non-compliance. It is also striking the degree to
which Performance Evaluations (PEs) of banks that serve communities with large
Native populations completely exclude analysis of bank service to tribal nations.
Agencies must require that PEs that cover banks whose service areas include sub-
stantial tribal lands and/or Native populations assess the degree to which those in-
stitutions serve the Native communities in question.

ii. Encouraging Entrepreneurship on Tribal Lands

While tribal governments have made great strides in developing their economies
with the financing tools available to them, individual tribal members still face the
highest unemployment rate of any other minority group, and individual entrepre-
neurship remains largely underdeveloped among Indian peoples. Indian people in-
terested in developing business ventures must be included within any policy pro-
moting economic development in Indian Country.

Buy Indian Procurement Requirements
No single measure would do more to help resuscitate Indian Country employment,
particularly in manufacturing, than an encompassing Buy Indian government pro-
curement requirement. All infrastructure projects funded and guaranteed by the
Federal Government and the proposed infrastructure bank should require purchases
to be made in Indian Country rather than overseas, consistent with our inter-
national trade agreements. The Defense Authorization Bill passed in December that

7Native CDFI Network, The Utilization of Federal Funding Resources by Native CDFIs: Sur-
vey of Native CDFIs, 4, January 2011.
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requires the Pentagon to buy solar panels from U.S. manufacturers is a good model.
Further, to qualify as “Made in Indian Country,” at least 75 percent of the content
should have to be manufactured within tribal borders. To make that happen, the
White House by Executive Order and Congress by legislation should require domes-
tic content calculations to be effective and transparent.

In addition, Congress needs to enact an all-Indian successor to the 1933 Buy
American Act. No regulations to implement the Buy Indian Act have been issued
in 75 years. Through a combination of regulation and expanded legislation, the Ad-
ministration should support long-overdue regulations and changes to the Buy Indian
Act which ensure that preference is given to on-reservation Native individuals and
enterprises, and ANCSA corporations, in awarding contracts, and subsequent sub-
contracts, with DOI, Indian Health Service (IHS) and other agencies serving Amer-
ican Indian and Alaska Native populations. The Buy Indian Act should also be
amended to require the recipient of a contract to provide training and employment
preferences to Native people. Furthermore, consultation was held, March 2010, on
draft regulations for the Buy Indian Act. Yet, to date, DOI has failed to release its
final regulations.

Government Contracting

Government contracting in Indian Country, through the tribal 8(a) program has
been subject to more regulatory oversight from both the Small Business Administra-
tion and Department of Defense than most other contracting programs. The regu-
latory oversight combined with Congressional oversight has had a chilling effect on
the very agencies that the Native communities rely on for contracting revenue. The
tribal 8(a) program has already been altered in the Senate by placing a justification
requirement on contracts exceeding $20 million. This is a far lower threshold than
that applied to other sole source awards. Tribes use the 8(a) program to support the
economic health of entire communities, and it has proven effective regardless of a
tribe’s location or size, making it a viable tool for all tribal governments. To support
this effective incentive for tribal governments, the Administration should dem-
onstrate their clear and unambiguous support for the program and provide certainty
in the contracting marketplace.

We further recommend that the price evaluation adjustments of up to 10 percent
when bidding on federal contracts in certain industries be expanded to all indus-
tries. This adjustment would encourage greater participation in the program at a
time when Section 811 has had a chilling effect on government contractors.

Also, the Administration should support legislative language that elevates the Of-
fice of Native American Affairs (Office) within the Small Business Administration
(SBA). With limited authority and resources, the Office promotes Native-owned 8(a)
business development, HUB Zone empowerment and other government contracting,
entrepreneurial education, and capital access. It is necessary that the Office be
brought into line with other administrators at the SBA and have the capacity to
provide funding for Indian-focused technical services through tribal colleges and ex-
isting service providers.

Other non-tribe specific SBA opportunities, such as the SBA 7(a) program, offer
potential funding opportunities. The 7(a) program provides financial help for busi-
nesses that handle exports to foreign countries, businesses that operate in rural
areas, and for other specific purposes. The loans offered to businesses operating in
rural areas are smaller, yet have a more streamlined, simplified application process.
Similarly, the SBA Section 504 loans operate in conjunction with community-based
non-profit organizations. More information needs to be accessible to individual tribal
members interesting in starting their own business ventures.

Specific Recommendations to Expand Access to Capital

The specific recommendations are included in the Program Flexibility Matrix

which can be found at ¢tinyurl.com /TNC2011.

III. Access To Broadband

The United Nations recently announced that access to the Internet is a basic
human right because it facilitates civic engagement, assists economic development
initiatives, promotes long distance learning and telemedicine, and is an invaluable
source of information. However, tribal communities continue to experience low ac-
cess and connectivity rates for basic broadband and analog telephone services.
Where competitive forces have facilitated the build out and deployment of
broadband Internet, telephone and radio access, tribal communities have experi-
enced numerous bureaucratic and financial barriers to access. Even without com-
petition, local service providers have not provided adequate service to Indian lands
within their jurisdictions.

Analog telephone (basic telephone service) penetration rates on tribal lands are
at 67.9 percent compared to 98 percent across the nation. The disparity on tribal
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lands pertaining to Internet access is even higher due to the lack of infrastructure
required to support standard Internet delivery over twisted pair, cable and satellite
transmissions. The Federal Government, through its trust responsibility, congres-
sional passage of the 1934 Communications Act and subsequent amendments
through the 1996 Telecommunications Act, has a fiduciary responsibility to provide
avenues of access for connectivity and universal service in tribal communities. The
establishment of a reliable telecommunications infrastructure across Native lands is
essential to the operation of tribal government, health care, education, and public
safety as well as economic development.

A. Rural Development Loan Program

Approximately 500 rural telecommunications companies receive loans from
USDA’s Rural Development, Rural Utilities Service (RUS). Out of those 500, eight
(8) are tribally owned/operated telecommunications authorities operating on tribal
lands that have acquired eligible telecommunications carrier (ETC) designation from
the Federal Communications Commission (FCC). RUS loans are provided for the
purpose of providing funding for facilities and equipment to upgrade, maintain, and
expand deployment of broadband services. However, these loans are not available
to tribes pursuing start up initiatives for their own telecommunications companies
because the USDA is unable to provide loans to entities that would provide competi-
tion with rural carriers receiving similar loans from the USDA. In reality, if the in-
cumbent companies were providing broadband service in these geographies, there
would not be the disparity or lack of broadband service that currently exists on
Tribal lands. If there is no service or degraded service, then funding tribes to own/
operate broadband facilities would not present any competition to the rural carriers.
The current USDA obstacle unnecessarily prevents tribes from developing their own
telecommunications abilities and providing vital services to their reservations. Addi-
tionally, the lack of competitive provision of telecommunications and broadband
service to tribal lands creates a disincentive for the rural carriers to create, expand
or improve services to those areas. While the USDA loan program has enabled some
tribes to establish their own telecommunications, it has not been inclusive of tribes
seeking these capital loans if they will provide competition to nearby rural tele-
communications companies.

The eight tribal telecommunications companies that have attained ETC designa-
tion have increased broadband connectivity to their communities by 300-900 per-
cent. Tribal ETC designations should not be halted or barred if a rural tele-
communications company operates a service area that extends within tribal reserva-
tion boundaries. Service areas must be redefined to accommodate a tribal ETC des-
ignation. Tribes should also be given first right of refusal to access spectrum over
their own lands.

We would urge Congress to reform USDA lending policies to ensure tribal eligi-
bility for loans even when they provide competition to rural telecommunications
companies/cooperatives and to redefine service areas to accommodate tribal ETC
designations if a rural carrier holds spectrum over tribal lands. Additionally, Con-
gress should mandate and fund a program that effectively identifies and commu-
nicates information about federal programs that offer tribes competitive financing
options (e.g. low interest rates and extended repayment terms or the waiver of non-
duplication restrictions, matching fund requirements, or credit support require-
ments from any loan or grant administered by federal agencies). Congress should
restore full funding for the USDA Office of Tribal Relations sufficient to support
staff, education and training on USDA programs available to tribes. Finally, Con-
gress should mandate the creation and funding of a position within the USDA RUS,
to be filled by an American Indian or Alaska Native, to encourage further collabo-
rative efforts with tribes.

B. E-911 Upgrade Requirements

Full access to emergency services is an essential component of a business-friendly
reservation environment. Unfortunately many tribal communities across the nation
lack analog and/or digital access to E-911 services. Broadband services are an es-
sential life saving utility that should provide tribal communities with security and
assurances that emergency services are available and adequately attainable through
E-911.

Another critical public safety feature related to E-911 is the Automatic Location
Identification data base. ALI failure occurs when a phone number is not located in
the database and the Public Safety Answering Point (PSAP) operator must ask the
caller of their location and redirect them to an appropriate PSAP that services that
area. Since many non-tribal members are unaware of the areas/names of tribal
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lands this leads to prolonged EMS and law enforcement response times that can
have life-threatening consequences.

Ensuring tribes are a part of this critical piece of 21st century infrastructure re-
quires efforts by the Congress and Administration to ensure tribes are included in
HR 2629 “Next Generation 9-1-1 Advancement Act of 2011.” The goal of this pro-
posed legislation is to foster migration from analog, voice-centric 9-1-1 to a next gen-
eration IP-based model. However, many tribes across the nation currently do not
have access to even basic analog telephone services and therefore this gap to access
for emergency services on tribal lands will increase if tribal consideration is not
given and access to broadband is not secured.

a) Urge the FCC to alter the definition of ‘library’ to allow eligibility for tribal
libraries to receive E-Rate support.

b) Ensure funding mechanisms allow tribes access to technical assistance to as-
sess infrastructure and appropriate technological and service solutions for de-
ployment and maintenance of broadband services on tribal lands.

C. Universal Service Fund

Potential tribal access to the Connect America Fund (CAF), announced in October
2011 by the FCC,#® would offer significant improvements to the current broadband
coverage deficit. The CAF is designed to provide funding for access to a network
that will be capable of providing high-quality voice-grade service and broadband in
the most remote areas of the nation. We are encouraged that the FCC has stated
its intention to rely on incentive-based, market-driven policies, including competitive
bidding, to distribute universal service funds as efficiently and effectively as pos-
sible. However, we are concerned that exclusions of “extremely high cost areas” from
some requirements and 2-3 year phase-in following additional rulemaking on the
tribal Mobility Fund, combined with potential delays while the FNPRM responses
are analyzed and incorporated into an Order, may result in Indian country being
the last area of the United States to begin to have access to broadband service fore-
seen by this latest universal service effort. As the history of “Universal Telephone
Service” displayed, communities that remain unserved and underserved when Con-
gress and the Agencies change focus and funding away from Indian country will
thereafter continue to be unserved and underserved. Additionally, as the nation be-
gins its transition from analog to digital services there needs to be an assurance
that tribes will have timely and increased ability to own, access, develop and en-
hance digital services within their respective communities.

To achieve the maximum potential of voice and broadband implementation in trib-
al areas, Congress and the FCC need to focus on three interrelated areas—all of
which need to be addressed concurrently:

o Infrastructure and Technology Support;
o Workforce Development and Member Education; and
e Interagency Education and Management of Grant and Loan Support.

Infrastructure and Technology Support

Leg one of this triad includes building out the infrastructure—from the first shov-
el to the installation of network hardware and software. This leg may also include
starting up the business operations to support the new broadband facilities. In addi-
tion to creating local jobs and economic stimulus in architectural and planning, con-
tracting, construction and technology businesses, this phase requires additional ac-
cess to capital and technical training. Following the initial construction, tribal net-
works will continue to support a workforce both to maintain the network operations
and manage the financial side of the network business. Tribes need access to loans,
grants and other capital infusions to benefit quickly and efficiently from new
broadband and communications capabilities on their lands.

Workforce Development and Member Education

The second leg of the triad—workforce development and tribal member edu-
cation—is necessary to allow the tribe to fully realize the capabilities of access to
broadband services. Additional training and training and workshops will be needed
to prepare medical professionals and facilities, schools and educators, safety and en-
forcement teams and businesses for broadband capabilities relevant to their fields.
This training needs to go far beyond software upgrades and new computers because
it needs to be designed for professionals who have not had the most basic Internet

8See Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further
Notice of Proposed Rulemaking, FCC 11-161 (rel. Nov. 18, 2011) (USF/ICC Transformation
Order and FNPRM).
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services until now. Of course, once businesses have established an Internet pres-
ence, they will need to learn and establish processes for fulfillment, both domestic
and international. Individual tribal members are also likely to need increased train-
ing in basic Internet skills, privacy protection, protection from hacking and viruses
and special precautions applicable to their youngest and older populations. For all
new users, the learning curve of the Internet is steep, especially when combined
with ongoing technical changes in hardware and software.

Interagency Education and Management of Grant and Loan Support

The third, supportive base of the triad on which both of the other legs rely is ac-
cess to capital. Capital will be required to obtain spectrum, finance infrastructure,
acquire network routers and other technology, train tribal members, build websites
and generally stand up businesses, medical systems, school systems, enforcement
and emergency support and other broadband-dependent access. While other areas
of this paper focus on the variety of challenges tribal governments have to capital,
there are federal programs currently available that could provide financing alter-
natives from the first shovel of construction through opening day of the local busi-
ness.

Properly coordinated, the loan and grant programs operated through the Federal
Communications Commission, the Department of Agriculture, the Department of
Commerce, the Small Business Administration, the Department of Justice and the
Department of the Interior should be coordinated to ensure that all three elements
of the broadband triad are being supported simultaneously. Toward this end, Con-
gress should continue to recognize and allocate funding specifically for the FCC Of-
fice of Native Affairs and Policy, the USDA Office of Tribal Relations, the Depart-
ment of Commerce Economic Development Administration, the Small Business Ad-
ministration Office of Native American Affairs and other federal organizations that
manage funding programs into Indian Country. Finally Congress should fund an
inter-agency program with responsibility and funding to coordinate educational ma-
terial (that is not reliant on Internet dissemination) and provide face-to-face train-
ing to tribal governments, social services organizations and businesses on all federal
funding sources, regardless of the funding agency.

D. Tribal Lands Bidding Credit

The Tribal Lands Bidding Credit (TLBC) was introduced by the FCC to provide
an incentive for telecommunications companies to expand broadband services to
tribal lands that have a penetration rate equal to or lower than 85 percent. These
credits were awarded to winning bidders and were meant to offset infrastructure de-
ployment costs but have failed to expand broadband services to tribal communities.
Some of the shortfalls surrounding the TLBC program include:

e tribal communities unable to acquire spectrum licenses;

e lack of increased coverage to unserved and underserved tribal populations and
geographic areas;

. cor(rllmercial providers unable/unwilling to include tribal provisions for service;
an

e limited support for tribal public safety efforts including the enhancement of
wireless Public Safety Answering Points in tribal communities.

Additionally, this Committee should inquire why the TLBC has been available for
use thus far in 32 auctions (covering as many as 18,791 licenses), but only 16 license
applications (involving a total of only 51 geographic area licenses) have been fully
compliant with the Commission’s TLBC certification requirements.

The TLBC program needs evaluation of its application process and oversight/en-
forcement provisions that provide for the reallocation of spectrum allocated to enti-
ties who fail to serve their designated tribal lands with first priority to obtain these
licenses given to tribes at reserve or discounted prices.

Transition Concerns

As the nation begins its transition from public switched telephone network
(PSTN) to new technologies, Congress and the FCC need to be able to assure tribes
they will have timely increased ability to own, access, develop and enhance digital
services and new technologies within their respective communities. Due to the lag
in the actual build out of broadband services and the establishment of related busi-
ness and service operations, Congress should mandate the continuation of vital ana-
log services such as Lifeline, Link-Up, and the High Cost programs during the tran-
sition.
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Conclusion

This supplemental testimony has highlighted the unique challenges tribes and
their members have faced for generations. NCAI’'s member tribes and their citizens
face significant economic challenges—particularly in the midst of the budget reduc-
tion climate. However, as we move forward in addressing these challenges, it is crit-
ical to realize that tribal communities offer unique innovations that can make sig-
nificant contributions to the policy debate regarding the economic crisis and the
prospects for a fair and equitable recovery for all Americans. Indian tribes recognize
the challenges of developing their local economies and providing jobs without the
access to funding and basic business tools, like broadband access, that are available
to much of the United States outside of tribal lands. NCAI looks forward to
partnering with the Committee, as critical members of the federal policymaking
community, to ensure tribes are included in developing and paving a way for eco-
nomic development and job creation in Indian country.

The Program Flexibility Matrix and the Program Flexibility to Create Jobs and
Grow Tribal Economies discussion document have been retained in Committee files
and can be found at:

http:/ [www.ncai.org [ resources/policy papers/2011-tribal-nations-conference-
tribal-leader-briefing-book
tinyurl.com | TNC2011.

The CHAIRMAN. Thank you very much, the Honorable President
Jefferson Keel, for your testimony.

President Keel, in your testimony, you mention the importance
of self-governance programs in promoting economic development
and spending Federal dollars efficiently. Are there ways we can ex-
pand this program to increase its impact?

Mr. KEEL. Yes, Senator, thank you for that question. Tribes have
proven, many Tribes that have entered into self-governance com-
pacts with the Federal Government have proven over and over that
they are more adequately prepared to provide and manage pro-
grams at high levels, improve and raise the quality of services with
less money. Primarily because they don’t get full funding for the
administrative costs that are associated with those contracts. Yes,
and the answer to your question is yes, that could be expanded
across the board.

There are agencies within the Federal Government that Tribes
could operate more efficiently, closer to home, with probably less
resources and less funding that is available, and they have proven
that over and over again. There are some efforts to include that
and expand the Title V Self-Determination and Self-Governance in
the Health and Human Services to all agencies within HHS. And
there are some others within the Department of Interior that could
also benefit.

We look at other areas that could be expanded, and we look for-
ward to working with you in helping to develop that process.

The CHAIRMAN. Thank you, President Keel.

Workforce development is tremendously important as Tribes
build and grow their local economies. How can the Federal Govern-
ment better support workforce development so that it meets the
needs of the Tribal communities?

Mr. KeEL. Thank you again. If you look at Indian Country, there
are many reservations and areas that have had high unemploy-
ment rates for years. The problem with many of our local areas is
that many of our young people don’t even know how to work. So
we need to teach them job skills. There are vocational and tech-
nical institutions around the Country in different States and dif-
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ferent areas that are more than adequate in terms of teaching
those job skills, whether it be in developing a trade or higher edu-
cation.

The problem is access to funding for some of those. And again,
it comes back to transportation. We have to transport these stu-
dents and get them from one area to another to be able to engage
in some of these activities. Including the Tribal technical colleges
and some of those institutions in that process would greatly en-
hance those opportunities.

The CHAIRMAN. Thank you very much.

Let me call on Senator Udall for his questions.

Senator UDALL. Thank you, Chairman Akaka, and thank you,
President Keel, for your testimony.

I notice one of the areas you focus on is how we could expand
domestic energy production working with the Tribes. And I am
wondering, since we passed the Energy Bill in 2005, in those en-
ergy provisions that were in there, there was a Tribal title. Where
do you see the biggest need for improvement? What has worked
there, what hasn’t?

Mr. KeEEL. I may not be qualified to answer that fully, and I may
have to get back to you. But it seems to me that when you talk
about domestic energy production, there are Tribes that have tre-
mendous resources available to them located within their Tribal
areas. Many times the difficult part is accessing those resources.
And I know that several years ago, there were some administrative
requirements that were eliminated in order to allow some Tribes
to develop resources on their own lands.

Another instance is, there are Tribes within the Northwest and
the Great Plains that have significant coal resources. It is a matter
of helping them to access those resources and get them to market
in order to really see a return on investment.

Senator UDALL. President Keel, the Vice Chairman here, Senator
Barrasso, has introduced an energy bill. I know this may not be
your area of expertise, but I think it is S. 1684, what improvements
would you suggest? Does the bill go far enough to really make a
difference in energy for Indian Country? And how does that com-
pare with, there was a bill in the last session of Congress, I think,
that Chairman Dorgan had. And I am wondering what your
thoughts are there.

Mr. KEEL. Senator, could I ask that, I have the Executive Direc-
tor of NCAI who has worked with that

Senator UDALL. She is a very capable woman.

Mr. KEEL. Could I ask her to help answer that question?

Senator UDALL. Yes. Give her name for the record. I know Jack-
ie.

Mr. KEEL. Jacqueline Johnson-Pata, who is Executive Director of
the National Congress of American Indians.

Ms. JOHNSON-PATA. Thank you for the question about energy.
Obviously it is a high priority for NCAI and for Tribes across the
Country. And when speaking to the first question and to this ques-
tion, actually I think they are both related. The Energy Act of the
past helped us to address things like we wanted the TARA [pho-
netically], for example, to help streamline process. But TARA
hasn’t worked, there have been some things that we still need to
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do. We still need to deal with the leasing issues, we are hoping that
some of the new regulations that DOI just announced and the
streamlining might be able to help us in addressing those. But we
want Congress, like you, to be able to monitor that, to be able to
ensure that happens.

Another area that is really important for us is building technical
capacity. I think that goes with part of the workplace development
component. But if Indian Country is going to get into the energy
industry, we have to develop a workforce and the knowledge and
the skills around that. And we have been working with AFN of
Canada in addition to the Tribes here, so that we can do some
cross-border training. I think that is an important component.

I have to say that there are great pieces in the Barrasso bill.
Some of the places which we know are more difficult and they are
not necessarily the jurisdiction of this Committee, but the jurisdic-
tion of Finance, is taking a look at some of those tax incentives
that could be useful for energy development. We have talked about
things like transferable tax credits, so that the energy partners of
Indian Country, we could get greater incentives for those partners
to want to work with us to be able to develop those energy re-
sources. And those are important pieces.

Another pieces that is a gap, not in the bill, not addressed di-
rectly in the bill, and I recognize it has a strong, we need strong
support with the Administration, is access to the grid. So we de-
velop energy, what do we do next? If we develop energy, what we
need to be able to do is stockpile, storage, have storage units for
that energy and then transfer them to the grid or be part of the
grid. And there are panels and commissions on the grid that Indian
Country doesn’t have representation on. So with your urging, we
could ask the Administration to make sure Indian Country has fair
representation in those dialogues around grid build-out and devel-
opment.

Senator UDALL. Thank you very much. The Committee is very
aware that Secretary Salazar is moving through these DOI leasing
issues and things like that. But we need to know, when they come
out, your response to them. And President Keel, I am sure you are
going to stay on top of that. But as things develop, we want to
know whether they are working, whether they are not, so we can
work with our Chairman to make sure there is a legislative side
to this that will make it work better.

Thank you very much. You can see from her excellent testimony
why you hired such a capable person.

The CHAIRMAN. Let me say thank you very much, Jackie John-
son-Pata, the Executive Director of NCAI. Good to have you with
us.
Let me call on Senator Franken.

Senator FRANKEN. Yes. Don’t leave.
[Laughter.]
Senator FRANKEN. Mr. Keel, I mean no disrespect but——

Mr. KEEL. I get it.

[Laughter.]

Senator FRANKEN. Ms. Johnson-Pata, you may have noticed that
in the first panel, I talked a little bit about biomass. That is some-
thing we have in abundance in Minnesota. I really would love to
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work with you and have my office work with you on helping our
Tribes and our bands develop their biomass, so that we can be
using it as a renewable energy source.

Ms. JOHNSON-PATA. Thank you. You may not know, but I come
from the great State of Alaska, and from the southeast, where bio-
mass is also an important opportunity for us. And we have found
that even with the energy subsidies and development for, or maybe
energy grants that we get for testing and developing some of those
prototype fuels and other kinds of things that there is still this gap.
What we really need to be able to do is to strengthen the ability
of Indian Country to evaluate those acceptable practices and indus-
try components, so that we can make good, strong decisions about
long-term feasibility. I think that is one of those, which again I say
is capacity-building. We have to know what we are getting into. We
don’t want to create an environment where we get part way there
but we can’t get those biofuels to market in a way that is feasible
for a longer term usage.

Senator FRANKEN. Well, the biofuels or biomass energy industry
has lots of promise. But in many ways, it is not there yet.

Ms. JOHNSON-PATA. Right.

Senator FRANKEN. But when it does get there, we want you to
be part of it. Because that is something you have, there may be
lack of infrastructure, there is no lack of biomass, certainly, in
Minnesota. And then there is, in many cases, there is wind as well.

I will go to Mr. Keel, but you can feel free to answer this, be-
cause we talk about individual development projects, we talk about
broadband and that is incredibly important, and all these indi-
vidual areas are very important to economic development. But I
want to, in a holistic way, when you think about, you think of In-
dian Country and some of the barriers that are there, and there
are barriers in workforce training, job training, certainly in edu-
cation, certainly in health care, certainly in the devastating prob-
lems of domestic violence and drug abuse and alcohol abuse and
law enforcement.

Can you give me, when we are talking about economic develop-
ment, can you tell me, has there been something that is, in a more
holistic way, that has worked? Has there been a holistic approach
to all of these problems, or has every success story been a unique
story? In other words, I am trying to find a way in, when you look
at these legacy problems that exist, have there been successful
models that we can look to as a way of approaching this kind of
systemic problem in Indian Country?

Mr. KEEL. Let me start first, and I will ask Jackie to fill in. The
Indian Self-Determination Act in 1975 provided Tribes the oppor-
tunity to enter into many types of activity, to start contracting with
the Federal Government and start taking programs and doing
things. It also allowed Tribes to move forward in terms of devel-
oping their gaming industry. The result of that was the Indian
Gaming Regulatory Act. And the Tribes, there are some Tribes
around the Country that have been extremely successful in those
types of initiatives. They have taken those monies, the revenue
stream, that has provided then an opportunity to diversify their
economies. Now they are providing, they are entering into other
types of businesses with that funding stream.
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So now we see Tribes that are involved in banking, they are in-
volved in a number of other types of activities instead of just gam-
ing. So whether you are a proponent of gaming or not, it has pro-
vided the impetus for Tribes to diversify and grow.

There are other things in terms of education. What I see in the
outgrowth of that is some of our younger people are now becoming
professionals, they are CPAs, they are lawyers, they are doctors,
they are other types of professionals who are coming back. And
they will be coming back and bringing that knowledge and that ex-
pertise back to Indian Country. They are actually showing us and
teaching us and helping us to develop that infrastructure that we
desperately need.

But the real problem is the infrastructure needs in Indian Coun-
try. So as far as a holistic approach, obviously, more funding, obvi-
ously, allowing Tribes to develop their own resources is a way to
help with that.

Ms. JOHNSON-PATA. I just want to add on, I think President Keel
is absolutely right. The Self-Determination Act set the framework
for doing something that changed Indian Country substantially.
And that began, the very beginning, I think, of building business
acumen.

There are a couple of other pieces to that. I think with building
that business acumen, it really is about when Tribes are at the
table making decisions, I will use a good example, housing develop-
ment, NAHASDA. When Tribes were at the table to develop pro-
grams and systems that would work with their own community,
they also were looking at the financial revenue returns of those. So
building a business acumen that is going to help them for the fu-
ture.

Another good example, Southern Ute is going to be testifying
here in just a few minutes, being able to get people that are out
in the industry learn the industries and bring them back at home.
That is being able to invest not only in the post-educational compo-
nent of that, but reaching out to industries that we need to learn
from and see if we can’t create fellowships, internships, those kinds
of programs, so that we can learn with each other.

A good example of that is really the mentorship program under
8(a) government contracting. Because that is another way of build-
ing business acumen. Every time we can do that we strengthen In-
dian Country’s ability to be more economically sovereign.

Senator FRANKEN. So building on success is certainly part of that
story. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator FRANKEN. Thank you both.

The CHAIRMAN. Thank you very much, Senator Franken.

Let me complete your name as Jackie Johnson-Pata. It is good
to have you with us, Jackie. And I want to thank the Honorable
Jefferson Keel for being here and for your remarks as well as your
answers to our questions. And it certainly will be helpful to the
Committee. So thank you so much for being here.

Mr. KEEL. Thank you, sir.

The CHAIRMAN. Now I would like to invite the third panel, the
Honorable Ben Shelly, President of the Navajo Nation; and the
Honorable Cedric Cromwell, Chairman of the Mashpee
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Wampanoag Tribes; and the Honorable Pearl Casias, Chairman of
the Southern Ute Indian Tribe. Welcome, all of you, to the Com-
mittee.

President Shelly, please proceed with your testimony.

STATEMENT OF HON. BEN SHELLY, PRESIDENT, NAVAJO
NATION

Mr. SHELLY. Good afternoon, and thank you, Mr. Chairman.
Ya’at’eeh, good afternoon. I am Ben Shelly, President of the Navajo
Nation.

My testimony will cover three topics. The first, I would like to
emphasize major efforts between the Federal Government and the
Navajo Nation to create jobs through the broadband development.
Second, I will touch on the Environmental Protection Agency’s reg-
ulatory impact on job creation. And third, I will discuss further eco-
nomic development efforts specifically to tourism.

The Navajo Nation is committed to providing quality broadband
service to the Navajo people through the Navajo Nation’s Middle/
Last Mile Project. One of the keys to our initial development was
that we got a $32.2 million project grant funded under the ARRA,
American Recovery and Reinvestment Act to the Navajo Nation, to
the Navajo Tribal Utility, NTUA. NTUA is an enterprise of the
Navajo Nation.

This project highlights successful collaboration between the Nav-
ajo Nation and the Federal agencies to administer and manage
large projects. The Navajo Nation has completed an environmental
assessment for the entire project. The initial one included a super-
highway. We will be laying down 550 miles of fiber optics, which
half of it might have been laid already, and it will be erecting 32
new microwave towers and a data center. This is happening, this
is not just a story, it is happening.

Hundreds of jobs are being created in construction and mainte-
nance of the network. The broadband network will provide 4G
connectivity and high speed internet service, similar to the
broadband application in urban areas. The project is a first step to
cover the entire Navajo Nation. Further, the projects will bring
telemedicine, public safety, education to a majority of the entire
reservation.

Our project is making a large dent in the digital divide on the
Navajo Nation. But further efforts are needed. NTUA is further ad-
dressing the connectivity issue on the Navajo Nation and has also
formed an NTUA Wireless. NTUA Wireless has petitioned the Fed-
eral Communication Commission as an eligible telecommunication
carrier. While the success of the block grant projects are to be cele-
brated, the Navajo Nation will still face significant challenges to
job creation and economic development by Federal regulation. For
example, a recent action of the United State Environmental Protec-
tion Agency to impose costly and unnecessary regulation on power
plants on the Navajo Nation will effectively kill Tribal energy de-
velopment and rob the Navajo Nation of much-needed jobs and rev-
enue.

The Navajo Nation will continue to work with the State and the
Federal Government to adopt reasonable and achievable standards
that respect the Navajo Nation’s local economy.
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Another regulatory concern involves an FAA flyover exemption.
The Navajo Nation seeks to exempt air tour operators flying to or
off the reservation from having to use allocations required for com-
mercial air tour at the Grand Canyon. A similar exemption was ex-
tended to the Hualapai Tribe. The Navajo Nation is committed to
working with the Federal Aviation Administration and the Na-
tional Park Service to create such an exemption which will support
economic development on Navajo Nation land.

In conclusion, Congress, through the ARRA funding, has helped
us develop broadband efforts that will bring positive economic
change and future business Development on the Navajo Nation. We
have given you a picture of what works and does not work on the
Navajo Nation. Congress should continue to close monitor EPA and
FAA regulations and the impact on economic development in In-
dian Country.

Ahe’hee, thank you.

[The prepared statement of Mr. Shelly follows:]

PREPARED STATEMENT OF HON. BEN SHELLY, PRESIDENT, NAVAJO NATION

Mr. Chairman and Members of the Committee,

Ya'at’eeh. Good afternoon. I am Ben Shelly, President of the Navajo Nation. There
are several efforts taking place on the Navajo Nation regarding job creation. Since
there are multiple topics for discussion, I will first provide testimony with an em-
phasis on our mutual efforts between the Federal Government and the Navajo Na-
tion to create jobs through our Broadband development. Additionally, I will touch
on the Environmental Protection Agency regulatory impacts on job creation and fur-
ther tourism efforts over the Grand Canyon.

ARRA Support

The Navajo Nation has a long range, sustainable Broadband plan for all regions
of the Navajo Nation. The official project name is the Navajo Nation Middle/Last
Mile Project: Quality Broadband for the Navajo Nation. One of the keys to our ini-
tial development of the project was funding provided under the American Recovery
and Reinvestment Act (ARRA) through a %32.2 million grant to the Navajo Tribal
Utility Authority (NTUA). NTUA is an enterprise of the Navajo Nation. NTUA also
provided a $14 million co-match on the ARRA grant.

The Nation understood that the ARRA grant required a sophisticated internal fi-
nancial management system and strong experience with environmental compliance
review before construction could begin, especially given the context of tribal lands.
That is why the Navajo Nation chose NTUA to spearhead the project, with its dec-
ades’ long experience in building utility infrastructure and providing critical utility
services to the Navajo People. NTUA’s performance under the ARRA grant has dem-
onstrated to various federal agencies, and Congress, that the Navajo Nation has the
capacity to administer and manage a massive broadband project.

Project Progress

The territory of the Navajo Nation lies across the three states of Arizona, New
Mexico and Utah. Although we are a sovereign Nation, as a project on Navajo trust
land, and where the build out was initiated with federal funds, rights-of-way, and
even tower permits, require federal approval and compliance with NEPA. The
project therefore required Environmental Assessments (EAs) for the entire project,
a project covering over half of the Nation’s entire 27,000 square mile territory (ap-
proximately the size of West Virginia). The initial line includes a 550-mile Fiber
optic route, with 20 miles of lateral lines; 32 new microwave towers; multiple sites
housing technical equipment; and an NTUA Data Center built to house electronic
equipment and software.

NTUA has worked hard to meet all of the U.S. Department of Commerce’s re-
quirements and has also worked successfully with the Department of Interior, Bu-
reau of Indian Affairs, to complete the EAs. Recently, the Department of Interior
issued a finding of No Significant Impact (FONSI) for this project. NTUA is now
constructing the project and has made significant progress on the overall construc-
tion of the project, including the installation of 14 new microwave towers, construc-
tion of the Data Center, and installation of over 150 miles of fiber.
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The project will build upon NTUA’s existing microwave network and provide
broadband access to 15,120 square miles within the Navajo Nation. Hundreds of
jobs are being created in construction and maintenance of the network. The
broadband network will provide 4G connectivity and high-speed Internet services,
similar to broadband applications in urban America. The project is a first step to
cover the entire Navajo Nation, but will initially support fixed and mobile services
to 30,000 households and many businesses in 15 of the largest communities on the
Navajo Nation. Additionally, the project will provide an additional capacity to con-
nect 49 tribal communities.

Health, Public Safety and Education Benefits of Broadband

The project is critical to the Navajo Nation’s anchor institutions, and will bring
telemedicine services to physicians and health care personnel at schools, hospitals
and tribal agencies throughout the entire Navajo Nation. Public Safety will benefit
through the additional 911 notification network. Educators will reach digitally to
areas not feasible in the recent past. Our project will make a large dent into the
digital divide on the Navajo Nation, but further efforts are needed.

Eligible Telecommunications Carrier

NTUA has recently formed a last mile telecommunications carrier, NTUA Wire-
less, with a minority partner, Commnet Wireless. NTUA Wireless has petitioned the
Federal Communication Commission (FCC) for Eligible Telecommunications Carrier
(ETC) status for the entire territory of the Navajo Nation, as a majority owned trib-
al telecommunications carrier. Through the Navajo Nation Telecommunications Reg-
ulatory Commission (NNTRC), the Navajo Nation formally participates in pro-
ceedings before the FCC, and is in support of the NTUA Wireless’ petition. Impor-
tantly, NTUA Wireless understands that it must fully comply with the regulatory
authority of the Navajo Nation and the NNTRC. The Nation therefore greatly ap-
preciates and fully supports the FCC’s recent Order to ETCs operating in tribal ter-
ritory that they will hereafter be required to fully engage with tribes and certify,
on an annual basis, that they have complied with tribal licensing and other jurisdic-
tional requirements. It has been particularly galling to the Navajo Nation, and to
its sovereignty, that there are licensees of radio spectrum on the Nation who do not
meet their responsibilities to the Navajo People. Carriers operating on the Nation
must engage the sovereign Navajo Tribe in determining appropriate build out on the
Nation, in order to serve its vital institutions and community needs. Those licensees
who completely fail to build out infrastructure and to provide services on the Nation
should be required to turn radio spectrum over to the Nation.

Future Efforts

A recent housing needs assessment found that the Navajo Nation has a 52 per-
cent unemployment rate. Accordingly, many households cannot afford access to the
new broadband efforts. The Navajo Nation supports Lifeline and Linkup programs
($1 dollar phone for low-income participants) for future ETCs to help bridge the dig-
ital divide. The Nation would also like to participate in any pilot efforts by the FCC
to add broadband services to these programs.

Tribal Energy Development

The Navajo Nation is blessed with abundant natural resources and cursed with
unemployment levels reaching 52 percent. Our natural resources can help to allevi-
ate unemployment on the Navajo Nation while we preserve our air, water and land.
Unfortunately, the recent actions of the US Environmental Protection Agency to im-
pose costly and unnecessary regulation on power plants would effectively kill tribal
energy development, and deprive the Navajo Nation of economic stability and much
needed jobs and revenue.

The Clean Air Act was designed to improve air quality while promoting a strong
American economy. That balance was essential to the bill’s passage 40 years ago.
Today that balance is at risk in New Mexico and Arizona. The Clean Air Act’s Re-
gional Haze Rule set a long-term, achievable timetable for improving visibility in
national parks and wilderness areas, including those in and near New Mexico, Ari-
zona and the Navajo Nation. Under the Regional Haze Rule, States are tasked with
developing implementation plans to limit emissions from major contributors to re-
gional haze. Importantly, states are allowed to consider many factors in determining
what is the best available retrofit technology (BART) for existing coal plants, includ-
ing non-air impacts and the costs of compliance on critical local and regional indus-
tries.

In accordance with the Rule’s requirements, New Mexico considered these factors,
and approved and submitted to US EPA a thoughtful, comprehensive plan that ad-
dressed a variety of contributors to haze while minimizing the negative impact to
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our already vulnerable economy. However, instead of approving the state plan, EPA
ignored it and put forward its own plan, one that calls for technology that is signifi-
cantly more expensive than is required by law.

EPA’s first implementation plan in New Mexico is for the San Juan Generating
Station west of Farmington, and would impose the most expensive technology avail-
able, selective catalytic reduction or SCRs. This is not necessary technology for
phase one of the Regional Haze Rule, which only requires reasonable progress to
the goal of pristine conditions by 2065. . Moreover, in finalizing its own plan, EPA
mistakenly asserted that its more expensive approach would not adversely affect the
Navajo Nation—a finding that ignores reality. While San Juan is not located on
Navajo land, that does not mean there will not be negative impacts to our economy
and people. On the contrary, hundreds of our people are employed at the plant and
the mine next door that produces its fuel. The wages they earn help to feed, house
and clothe an even greater number of Navajo people.

Concerned about the EPA’s rule impact on Navajo workers, contractors and sub-
contractors as well as the entire region, we have held government-to-government
consultation with EPA to urge them to reconsider their plan and instead adopt the
state plan. That plan would improve visibility through new controls on San Juan
Generating Station, and it would meet federal standards for a fraction of the cost
of EPA’s plan. Unfortunately, these meetings have not yet convinced EPA to recon-
sider its decision.

The Navajo Nation is now facing similar edict from the EPA concerning BART
for both the Four Corners Power Plant, on the Navajo Nation in New Mexico, and
the Navajo Generating Station, located on the Navajo Nation in Arizona. US EPA
again intends to impose harsh new standards on both plants, which together, uti-
lizing Navajo coal, provide most of the revenue of the Navajo Nation’s general funds,
and further jeopardize economic development and sustainability on the Navajo Na-
tion.

The Navajo people care deeply about our natural world; and the Navajo Nation
has worked through our Navajo Nation Environmental Protection Agency to pre-
serve the air, the water, and the land around us. We also understand the need to
balance environmental considerations with the economic impact on our people and
our neighbors.

Where the Navajo Nation has a substantial interest in an off reservation project,
the Tribe and the State should work together under the Clean Air Act and the Re-
gional Haze Rule to set standards that are achievable and reasonable. On the Nav-
ajo Nation, until the Tribe has established its own tribal implementation plan for
its coal plants, US EPA should be working with the Navajo Nation in a government-
to-government relationship, and considering its trust responsibility, in setting stand-
ards that are reasonable and achievable, and not threatening to destroy the Nation’s
already extremely fragile local economy, or to empty its government coffers.

FAA Flyover Exemption

A recent resolution was passed by the Navajo Nation Tribal Council seeking to
exempt air tour operators flying to or from the reservation from having to use allo-
cations required for commercial air tours at the Grand Canyon. A similar exemption
was extended to the Hualapai Tribe. The Navajo Nation is committed to working
with the Federal Aviation Administration and the National Parks Service to create
such an exemption, which would support economic development on Navajo land.

The Navajo Nation faces difficulties trying to attract businesses and extreme eco-
nomic hardships. It is because of these problems that the Navajo Tribal Council is
taking a proactive stance to serve the interests of the Navajo people, looking to draw
in more business and opportunity as a means to assist in the future total self-suffi-
ciency of the Navajo Nation.

Conclusion

Congress’ federal support, through ARRA funding, has been a catalyst to develop
broadband efforts that will bring positive economic change through future business
development on the Navajo Nation. In addition, Congress’ support for tribally owned
or controlled carriers achieving ETC status and gaining additional incentives and
access to licensed spectrum on tribal lands is of critical importance to tribal sov-
ereignty and self-determination, as well as meeting the mandates of the Universal
Service Fund for the equivalent of urban communications services reaching all rural
Americans as well. Current FCC regulatory reform that requires meaningful en-
gagement by telecommunications carriers with Tribes will ultimately provide better
services to the Navajo people and facilitate economic development. Tribes have the
potential to greatly benefit from the recent actions of the FCC, and we hope that
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Congress will be fully supportive of the FCC’s efforts to revamp the Universal Serv-
ice Fund to meet all of our contemporary communication needs.

We have given you a picture of what is working and what is not working on the
Navajo Nation. Congress should continue to support NTUA efforts regarding
broadband development. Congress should continue to closely monitor EPA and FAA
regulatory authority to foster greater economic development.

We appreciate the Senate Committee on Indian Affairs for holding this worth-
while hearing on this important topic.

Ahe’hee, thank you.

The CHAIRMAN. Thank you very much, President Shelly, for your
statement.

And now I would like to call on the Honorable Cedric Cromwell,
Chairman, for your remarks.

STATEMENT OF HON. CEDRIC CROMWELL, CHAIRMAN,
MASHPEE WAMPANOAG TRIBE

Mr. CROMWELL. Aloha, Chairman and Committee. Thank you for
all the good work you do for Indian Country. For that I thank you.
We really appreciate it, and you are loved by Indian Country, so
thank you.

As Chairman of the Mashpee Wampanoag Tribe, I am honored
to speak with you today about job creation and what can be done
at a Federal level to allow us to create jobs for not only our Tribal
members, but also our citizens of the State of Massachusetts.

The single most effective measure that this Congress can take to
spur job creation and economic development is to end the uncer-
tainty caused by the controversial Carcieri decision. That uncer-
tainty impedes trust land acquisition, denies access to funds and
funding opportunities and creates a continuing threat of litigation
that casts a cloud over all of our economic development plans.

As you know, despite our Tribe’s long history, including being the
Nation that met the Pilgrims back in 1620, we were only re-
affirmed as a federally-recognized Tribe in 2007. As a recently re-
affirmed Tribe, we have much work to do. We have to recover from
centuries of neglect in which we lost control of our homes, our
homelands, our natural resources, and the ability to protect our
way of life. Despite all those losses, my community is strong and
working to overcome the difficulties that the Carcieri decision poses
to our efforts to restore a piece of our homeland and fulfill our obli-
gation to provide for the Mashpee Wampanoag people.

After centuries of neglect, my people’s needs are crushing. Over
50 percent of our adults are out of work. Less than half our adults
have high school diplomas. Not coincidentally, half of our popu-
lation lives below the poverty line. Our elders and families struggle
to find affordable housing in one of the most expensive housing
markets in the Country, Cape Code, on lands that were allotted
away from us in the 19th century. And our people suffer from pov-
erty-related health issues like heart disease, diabetes, cancer,
abuse and depression.

The Tribe’s needs, although starker, are not much different from
the rest of the Country. My people need housing, and we are work-
ing to build our first Tribal housing development, aided by
NAHASDA funding. And certainly, no access to the other funding,
based on the fact that our lands are fee-based lands and not trust
lands.
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But the delay in restoring our trust land base means that we are
burdened by State as well as Federal regulation, and progress is
slower and more expensive. Job creation and home construction is
stalled, meaning that those jobs just aren’t going to happen.

We are about to celebrate the opening of the Tribe’s health clinic,
funded by Indian Health Services, and operating near our Tribal
headquarters, in our traditional homeland, but still not on our
trust land. We wish that we could build bigger and better and cre-
ate more economy through this effort, and more jobs, but we are
providing the much-needed services to our people on fee-based
lands.

We have a high value on teaching our children and working to
improve the quality of education for young people who are now sur-
rounded by a much larger non-Tribal community that has come to
occupy our Mashpee homeland. To our great pride, our children
and adults are learning in Wampanoag again. We are not waiting
to build our dreams, but wish that the few Federal programs that
we can now access could be supplemented by the others that are
outside our grasp, because we have no trust lands. We wish that
the minimal funds that we receive as a recently reaffirmed Tribe
were more closely tracked by the centuries of unmet needs we must
remedy. The Federal programs now in place that benefit Indians
are a fragile lifeline, not enough, but certainly not a fair target for
budget cuts.

We want to do more with our homeland, but we cannot yet build
on trust land, because we don’t have it yet. So we must confront
State assertions of jurisdiction and taxation. It would be great if we
had economic development zones. So our costs go up, jobs and pro-
grams are delayed and deferred.

We want to do more than just catch up, we want to restore the
power house of Indian Country to Tribal free trade zones and Sec-
tion 17 corporations. That way Tribal trust land can support good
jobs with competitive wages in manufacturing, distribution, goods
and services, a true GDP.

Indian Country can develop a high performing gross domestic
product as gateway to stabilizing the American economy. Nearly
500 years ago, roughly 490 years ago, my people controlled it. They
controlled all their natural resources. If you think about it in to-
day’s terms, a high performing economy. None of our Tribal people
left behind, so in the words of today’s language, we were very rich.
We can be rich again, but with a hands-up, not a handout. By al-
lowing these trust lands to create an economy in which we can
build these economic structures through free trade zones in which
we can provide employment with competitive wages and build all
these good services and products.

America probably does 4 percent of economic development today.
In the 1950s, it was 80 percent. In Indian Country, we are the an-
swer to the economic boon of America. So we can compete with cor-
porate America, they get their tax breaks, they go offshore, they
give jobs away and will promise renewable new energy jobs. And
it just hasn’t happened in America. So I guarantee that with trust
lands, Indian Country is the answer. It is the investment answer
to provide those jobs in the uplift of our Indian nations. It also con-
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tributes to a high performing GDP and will again provide natural
resources and an economy that will lift this Country back.

I thank you for your time.

[The prepared statement of Mr. Cromwell follows:]

PREPARED STATEMENT OF HON. CEDRIC CROMWELL, CHAIRMAN, MASHPEE
WAMPANOAG TRIBE

Good afternoon Chairman Akaka and members of the Committee, and thank you
for your efforts on behalf of so many issues affecting Indian Country. As Chairman
of the Mashpee Wampanoag Tribe, I am honored to speak with you about job cre-
ation, and what can be done at the federal level to allow us to create jobs not only
for tribal members, but also our neighbors in Massachusetts.

The single most effective measure that this Congress can take to spur job creation
and economic development is to end the uncertainty caused by the controversial
Carcieri decision. That uncertainty impedes trust land acquisition, denies access to
funds and funding opportunities, and creates a continuing threat of litigation that
casts a cloud over all of our economic development planning.

As you know, despite our Tribe’s long history, including being the Nation that met
the Pilgrims back in 1620, we were only reaffirmed as a federally recognized Tribe
in 2007. As a recently reaffirmed tribe, we have much work to do. We have to re-
cover from the centuries in which we lost control of our homes, our lands, our nat-
ural resources and the ability to protect our way of life. Despite all those losses, my
community is strong, and working to overcome the difficulties that the Carcieri deci-
sion poses to our efforts to restore a piece of our homeland and fulfill our obligation
to provide for the Mashpee people.

After centuries of neglect, my people’s needs are crushing. Over 50 percent of our
adults are out of work. Less than half have a high school diploma. Not coinciden-
tally, half of our population lives below the poverty line. Our elders and families
struggle to find affordable housing in one of the most expensive housing markets
in the country—on lands that were allotted away from us in the nineteenth century.
And our people suffer from poverty-related health issues like heart disease, diabe-
tes, substance abuse, and depression.

The Tribe’s needs, although starker, are not much different from the rest of the
country. My people need housing, and we are working to build our first tribal hous-
ing development, aided by NAHASDA funding. But the delay in restoring our trust
land base means that we are burdened by state, as well as federal regulation, and
progress is slower and more expensive. Jobs are slower in coming, as are our homes.

We want to do more with our homeland. We are planning to build a tribal govern-
ment and community center, assisted by a low interest loan from USDA—with the
goal of concentrating our governmental programs in one site, serving our population
more efficiently, and without paying for outside rental. But we cannot yet build on
trust land, because we don’t yet have it. So we must confront state assertions of
jurisdiction, including zoning and taxation. So our costs go up, jobs and programs
are delayed and deferred.

We are about to celebrate the opening of the Tribe’s health clinic, funded by IHS,
and operating near our tribal headquarters, in our traditional homeland, but still
not on trust land. We wish that we could build bigger and better, but we are pro-
viding much needed service to our people.

With funds from DOI and EPA, we are working to restore the natural resources
of our home area by introducing conservation efforts, shellfish cultivation, and other
programs to strengthen and restore our cultural heritage, all in areas of our tradi-
tional homeland, but without the protections that could be much more intense were
we to have clear jurisdiction over a trust land base.

We have a high value on teaching our children, and are working to improve the
quality of education for our young people who are now surrounded by a much larger
non-tribal community that has come to occupy our Mashpee homeland. To our great
pride, our children—and our adults—are learning in Wampanoag again.

We are not waiting to build our dreams, but wish that the few federal programs
that we can now access could be supplemented by the others that are outside our
grasp because we have no trust land. We wish that the minimal funds we receive
as a recently reaffirmed tribe more closely tracked the centuries of unmet needs we
must remedy. The federal programs now in place to benefit Indians are a fragile
lifeline, not enough, but certainly not a fair target for budget cuts.

Finally, and beyond just catching up, we would look move beyond the present and
into the future Indian economy of free trade zones and the many jobs that we could
create were we to be able to so develop our trust land base.
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I urge, again, that this Congress swiftly enact a fix to the Supreme Court’s erro-
neous ruling in Carcieri. Once that uncertainty is resolved, we will be able to more
speedily restore a land base, access funding, reconstruct portions of our homeland,
and create jobs and opportunities for us and for the communities among whom we
now live.

Thank you.

The CHAIRMAN. Thank you. Thank you very much, Chairman
Cromwell.

And now I would like to call on the Honorable Pearl Casias,
Chairman of the Southern Ute Indian Tribe, for your testimony.

STATEMENT OF HON. PEARL E. CASIAS, CHAIRMAN, TRIBAL
COUNCIL, SOUTHERN UTE INDIAN TRIBE

Ms. Casias. Good afternoon, Chairman Akaka and Mr. Udall,
distinguished members of this Committee of Indian Affairs.

I am Pearl Casias, and I thank you giving me audience this
afternoon. I have been Tribal Chairman of the Southern Ute Indian
Tribe located near Ignacio, Colorado. I thank you for your assist-
ance in the past. That is one of the reasons why we come to the
Hill, to request your assistance once again.

Today we wish to discuss obstacles that are hindering job cre-
ation and economic development in Tribal communities. So it not
only affects Southern Ute Indian Tribe but also affects other Indian
Tribes across the Nation. You received my written testimony re-
garding for some of the changes that we would like to see. We ap-
preciate your leadership in this Administration and we want to
thank you for Senate Bill 1684. We would like for the Committee
to consider marking up some of the Sections within that bill.

Also we would very definitely like to, since you already have my
written statement, if you are ready to ask questions, I am more
than happy to proceed with the questions that you may have for
me.

[The prepared statement of Ms. Casias follows:]

PREPARED STATEMENT OF HON. PEARL E. CASIAS, CHAIRMAN, TRIBAL COUNCIL,
SOUTHERN UTE INDIAN TRIBE

Introduction

Good afternoon Chairman Akaka, Vice Chairman Barrasso, and distinguished
members of the Committee on Indian Affairs.

I am Pearl Casias and I am the Chairman of the Tribal Council of the Southern
Ute Indian Tribe, located near Ignacio, Colorado. Thank you for the opportunity to
appear before you today to discuss legal and regulatory obstacles that are hindering
job creation and economic development in tribal communities.

Background on the Southern Ute Indian Tribe

As the Committee knows, in the late 1980s the Southern Ute Indian Tribe (Tribe)
embarked on a strategy of taking control of its natural resources for the benefit of
our tribal members. In the interim, the Tribe has become a major producer of nat-
ural gas in the United States, and along the way has earned “AAA” ratings from
national credit rating agencies.

With $15 trillion in national debt, $1.2 trillion in annual deficits, and unemploy-
ment holding steady at 9 percent, our nation faces the most serious economic and
political challenges since the 1930s. At the same time, tribal communities have been
plagued by jobless rates much higher—as high as 80 percent on some reservations—
for generations.

Clearly, bold action is needed to unlock the economic potential of Indian tribes
which will provide jobs, income and hope to tribes and their members, as well as
to surrounding communities who will also benefit enormously from stronger tribal
economies.
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In January 2011, President Obama issued an Executive Order on regulatory re-
form with the stated aim of revisiting existing and future regulations to make sure
they pay due regard to their effects on job creation and development.

With this hearing, this Committee is taking the necessary steps to hear from In-
dian Country about the many obstacles to job creation and stable economies.

Themes and Ideas for Committee Consideration

To create more business-friendly environments in Indian Country, I offer the fol-
lowing items for your review. It is important to note that these are not only applica-
ble to energy-oriented development efforts, and in many cases apply to any develop-
ment project a tribe might wish to pursue.

1. Indian Energy Bill

Before discussing some of the generally applicable reforms and other ideas, I want
to commend the Vice Chairman and the Chairman for their leadership in developing
and introducing S.1684, the Indian Tribal Energy Development and Self Determina-
tion Act Amendments of 2011. This bill contains very good, pro-development amend-
ments to existing law that the Tribe believes will be helpful in more efficient and
effective energy development on tribal lands.

I urge the Committee to schedule a legislative hearing and markup of this impor-
tant bill before the year is out, with the goal of passing it and sending it to the
President before the 112th Congress expires.

2. Leasing Reforms

For development projects that occur on surface lands as well as subsurface lands,
the Federal leasing process can be time-consuming, costly and in the end, uneco-
nomic. The Department of the Interior’s recent announcement of a proposed regula-
tion to reform and streamline the trust land surface leasing statutes is a very wel-
come development and we applaud the Secretary for taking the leadership on this
issue.

We also laud Vice Chairman Barrasso for introducing the “Helping Expedite and
Advance Responsible Tribal Homeownership Act of 2011” (the HEARTH Act, S.703),
and the Committee for approving the bill and sending it to the full Senate for its
consideration. If enacted, the HEARTH Act will provide tribes with greater auton-
omy over surface leasing of their trust lands and will help tribal entrepreneurship
as well as attract outside investment to tribal economies. We fully support efforts
reflected in that legislation that would authorize tribes to enter into surface leases
without secretarial approval.

3. Appraisals

Another area in need of this Committee’s attention is the appraisal process. For
any transaction involving tribal trust land or trust assets, an appraisal is required
to be performed to ensure that not less than fair market value is being offered as
part of the transaction. Legislative proposals that would provide time limits on the
Secretary’s consideration of appraisals and estimates of fair market value have been
made in recent years. We support those concepts, but believe it important for true
appraisal reform to offer tribes the option of developing their own tribal methodolo-
gies and processes to make value determinations and to manage their own appraisal
regimes. The substantial delays and inflexible appraisal standards associated with
the Federal appraisal requirement must be reformed.

4. NEPA.

Mr. Chairman, the Southern Ute Indian Tribe is both a prolific energy producer
and a careful steward of our natural environment. As such, we know the value of
striking the right balance between development and natural resources protection.

Because so many of the approvals necessary for a development project on tribal
lands require the involvement of the Secretary of the Interior or other Federal offi-
cials, the National Environmental Policy Act (NEPA) often applies to these deci-
sions. For instance, the act of the Secretary approving a surface lease of tribal trust
lands triggers NEPA. Needless to say, this requirement often causes unnecessary
delays and, in some cases, can cause viable economic opportunities to be lost to
tribes and their members. We believe the Committee should review tribal environ-
mental processes and capacity and investigate ways to make the tribes the primary
stewards of environmental protection when it comes to their own lands.

5. Fees for Applications for Permits to Drill

Beginning with the FY 2007 Interior Appropriations Act, the Congress authorized
the Bureau of Land Management (BLM) to levy and collect a $6,500 fee for every
Application for Permit to Drill on Federal lands. The Department of the Interior in-
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terpreted “Federal lands” to include Indian lands, and in the intervening years, the
BLM has collected these fees from operators on Indian lands.

These fees, taken together with the impediments mentioned above, provide a sig-
nificant comparative disadvantage to energy development on Indian lands because
these factors do not come into play on privately-owned or state lands.

6. Raising the Comfort Level of Investors and Developers

There are numerous issues the Committee might also wish to investigate that
would improve the attractiveness of tribal economies to investors. These include:

a. Providing certainty in the creation and perfection of security interests related
to personal and interests in trust property on tribal lands;

b. Clarifying the power and authority of a 417 Corporation to grant interests
in tribal trust property to financial investors; and

c. Improving the Land Title Records Office tribes must use for purposes of land
?ecords or, alternatively, authorizing tribes to use state land recordation of-
ices.

We intend to provide additional detail and rationale for these items for the record.

In conclusion, I want to again thank the Committee for holding this hearing and
for its leadership in recognizing that there are many problems that can be ad-
dressed without spending money and which, in the end, will have profound effects
on the health of tribal economies nationwide.

I would be happy to answer any questions you may have.

Thank you.

fThe CHAIRMAN. Thank you very much. I do have questions for all
of you.

President Shelly, you highlighted a large number of new homes
and businesses that Navajo plans to connect to broadband. How do
you expect this new broadband to create jobs in the Navajo Nation
and its surrounding communities?

Mr. SHELLY. Thank you for the question, Chairman. It creates
hundreds of jobs, they are being created in construction, in mainte-
nance of our fiber optic, as I earlier mentioned. And also putting
up towers, it is going to create a lot more jobs. And to maintain
it will create more jobs.

And by building more homes, it also will provide hookup to all
of those homes, to provide the service connectivity. And then people
that are in the house, that are living in there, all the wiring that
has to be done to make the connectivity, it creates other jobs. So
an electrician, technical people will be around that house and hook-
ing the connectivity and using that broadband. That would be my
answer.

As history shows also, connectivity by broadband brings along
later commercial options too. It really brings a lot of stuff in.
Connectivity is the answer for us. I would like to see my grandkids,
my children that stand on top of that world, the world itself, stand
on top and see the world through all of this internet and technology
that we have. I want my Navajo kids and my people to have that
power like every one of you have. That is what I want for them.

The CHAIRMAN. Thank you so much for your response.

Chairman Cromwell, what are some of the economic opportuni-
ties that your Tribe will be able to pursue in the future if you are
able to rebuild your homeland?

Mr. CROMWELL. Thank you, Chairman Akaka. I want to point
out something that has just happened in Massachusetts that I have
been working very diligently on the last two and a half years. The
State of Massachusetts passed an expanded gaming bill with Sec-
tion 91 with Native American priorities. So it is the first State that
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has ever written Federal law which supports trust lands which
supports my Tribe from a federally-recognized perspective. They
are very supportive, the Governor wants to do this with our Tribe.
We have strong relationships. That trust lands is a component of
that. They believe that we will get a compact together, which is
very meaningful for my Tribe and provides protection for both the
Tribe and Commonwealth.

But the next step is that we need that trust land to fulfill that
economic opportunity. So the foundation of that is, number one,
who we are as a distinct, unique political entity within the United
States Constitution, all us Indian people, 565 Tribes. And the State
recognizes that and wants to work with us. So we need those trust
lands, it is very important to us.

As you know, Cape Winds was a big impact on the Wampanoag
Nation, the Mashpees and the Aquinnas. And so pre-Section 106
consultation, it should have been a proactive planning with the
Ocean Management Board to include the Mashpees and the
Aquinnas in that planning process, because where they staked out
the renewable wind energy was on sacred, historical, religious cul-
tural properties land, which was proven by the Massachusetts His-
torical Society and also the Federal level, the Park Services. But
they still moved forward with that. When you look at that, that
was above water, we think of it as building windows on somebody’s
cemetery.

So we look at those opportunities, but we want to be part of the
planning process, we want to be part of that solution. Because we
do believe in those renewable energies, and we understand how to
work this ocean management plan. We have expertise and we want
to do it, but we are not included. So we look at those renewable
energy opportunities, not only with that, we also look at land re-
newable energy projects on our land. But we need trust lands to
access those funding opportunities to be able to move forward.

The CHAIRMAN. Thank you for your response.

We will have a second round on questions. Let me call on Sen-
ator Udall for his questions at this time.

Senator UDALL. Thank you, Mr. Chairman.

President Shelly, let me just say again how proud I am of the
work you are doing on the Navajo Nation. You have only been
President for a short time, but I think you have brought excellent
leadership to the Navajo Nation. It is good to see that the first
lady, Martha Shelly, is accompanying you. She is back there in the
audience, and we are happy to have her here.

President Shelly, in your testimony you talk a lot about the
projects that have come out of collaboration with the FCC and then
also the American Recovery Act, ARRA. Could you share a little bit
more on the human impact of these programs with the Committee,
like what do these new lines and towers mean for the Navajo peo-
ple? What is the sentiment of the Navajo Nation about broadband
development? What kind of local support and interest is there for
these projects? And have these created jobs out there on the Navajo
Nation?

Mr. SHELLY. Thank you for the question, Senator. Our model of
what broadband is, commercial, education, government, public safe-
ty, medicine, and as we all know, the Navajo Nation is the size of
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West Virginia. We don’t live elbow to elbow up there. We have a
large, remote area. A lot of connectivity needs to happen in medi-
cine, public safety and other areas, just communicate. It is hard
right now, we don’t have that.

I would like to also say that the answer to whatever else, for the
other thing that I wanted to say, I kind of lost that, the rabbit goes
in the hole, as they say. But we like to say that there is a lot of
interconnectivity. Without that, we really, at this point, to be hon-
est with you, the Navajo Nation is lost, because there is no
connectivity.

And when you go into your remote area, your health is at risk,
your life is at risk. But with all of this, and the more we open this
up in our connectivity, it also creates jobs, like marketing, your
commercial and marketing. Business can now be capable of going
online to do commercial. You have increased bandwidth to estab-
lish a new business. Merchants can conduct online sales more easi-
er, Navajo-owned business. So on and on, it adds on to more stuff,
because you can do a lot of stuff online. We can get medical help
and emergency assistance, health care, where elders can call in on-
line, emergencies help online. Because all of our emergency serv-
ices are a distance away. Somebody’s choking, they can be done on-
line to save a life. Everything can be done online.

So if we have connectivity, we are a lot safer, we get things done
quicker to help each other out.

Senator UDALL. President Shelly, your model has been working
collaboratively on the Navajo Nation on this project. I think you
call it in our testimony, Navajo Nation Middle/Last Mile Project,
Quality Broadband for the Navajo Nation. And it is a very ambi-
tious project, and it is an admirable project. The thing that is very
apparent by it, as you just said, it connects all the Navajo people
together even though there are such broad areas that are covered,
on a very rural reservation.

The other thing it does, as you well know, is telemedicine. You
have the clinics, you have the Indian hospitals. But to be able to
get the best experts to be able to consult on patients, that takes
broadband, that takes the internet. And that is going on out there.

So there are significant things happening. I am wondering, in
your collaborations and consultations, have you run into any prob-
lems in terms of sovereignty? Or have you been able to work well
with all the partners and get things in place and working for the
Navajo Nation?

Mr. SHELLY. Thank you for the question, Senator. We are very
fortunate with telecommunication director, Brian Tekaban. He is a
member of the United States SEC Commission. And we asked for
authority that we are now, we went to the SEC, the discussion was
made and there was a decision that came out, a lot of wireless car-
riers didn’t want Navajo to have this authority. We now have the
authority, if anybody wants to come on the reservation, they have
to come to the Navajo Nation for permit. The wireless vehicle, any
service, it comes to the Navajo Nation. We issue permit now, we
have that authority.

A lot of people like AT&T and Verizon fought us, but we won
that. So with that, it also gives us an open door to have our own
wireless service. So it provides us an opportunity that if we love
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the Code Talker like we do, I would like to maybe change our air-
space to Whispering Wind, Wind Talker, right along with AT&T,
Verizon. We also found that we had been cheated a lot. There is
such a name as spectrum. There is some money being collected
when these airspace and the wireless services are using, those
monies are collected and guess where it is going? It is going back
to the U.S. Treasury.

But what I would like to do by naming the air space to whatever
it is, Whispering Wind or Wind Talker, that would set up an ac-
count for the Navajo Nation so if they do anything, it will go back
to the Navajo Nation when we are using that fund.

Senator UDALL. Thank you, President Shelly. And thank you for
your courtesies, Mr. Chairman, I know I ran over a little bit. I
don’t think I have a need for a second round. I think this is an ex-
cellent panel. Thank you.

The CHAIRMAN. Thank you very much, Senator Udall.

I have a question here for Chairman Casias. The Southern Ute
Tribe is the largest employer in LaPlata County. What businesses
are the largest creators in your Tribe, what will create the most
jobs in the future?

Ms. CasiAs. Thank you, Chairman Akaka, for the question.

We established our own energy department in 1980 and in 1992,
we developed Red Willow Production Company, which we drill nat-
ural gas on our reservation. Based on that, we increased the em-
ployment for our company by hiring citizens within LaPlata Coun-
ty. We also established a community center in 1971 and in 1993,
we converted that to a casino, primarily to employ Tribal members
of the Southern Ute Tribe. It was not an establishment that would
provide revenues to the Tribe. It was, the foundation for the casino
was to provide jobs for our people. And it still remains in that cat-
egory that it provides jobs for our people.

Then in 1999, we created a financial plan for the Southern Ute
Indian Tribe. As a result of that, we developed the Growth Fund
Entity, which is a business arm of the Southern Ute Indian Tribe.
It is a separate arm of the Tribal government to diversify the reve-
nues that we receive from natural gas drilling and transmission off
of the Southern Ute Indian Reservation.

In 2003, we built a new Tribal administration building. And we
named it after our honorable Chairman, Mr. Leonard C. Burch.
That building now houses all of our administrative staff. So we
have three separate entities on the Reservation that employ 1,500
people from LaPlata County. There may be also some employees
that live just across the State line in New Mexico. That has been
the reason why we are the largest employer in LaPlata County.

We continue to increase our employment simply because with the
diversification of the Southern Ute Indian Tribal revenues, we have
gone off-reservation and we have purchased real estate, we have
purchased other businesses. We employ those individuals off-res-
ervation in order to create a revenue stream for our people. So that
is the methodology that we have created to make us the largest
employer.

The CHAIRMAN. Thank you very much.

I want to thank you for mentioning S. 1684. It is an energy bill
that I co-sponsored with Vice Chairman Barrasso. I just want you
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to know that we intend to have a hearing on energy and particu-
larly on that bill early in the second session of this Congress. So
we are not done with energy yet. It is a growing concern, and it
is an answer to economic problems, not only for the Indian Tribes
but for the rest of the Country. We want to be sure that you have
the tools that are needed to move in this direction.

So thank you, and I just wanted you to know that we think it
is an important area we have to work on. Thank you.

I want to thank this panel and the other witnesses as well for
all you have done for the Committee. You have been very inform-
ative. You know that our intention today was to know all the ac-
tivities that are happening out there and what we need to continue
to d}(l) in this particular area. I look forward to working with you
on that.

The Tribes are not on an equal playing field. And that is our con-
cern. When it comes to economic development, Federal agencies
can, however, support them through financing and infrastructure
development and regulatory reform. I hope that this hearing has
helped highlight Federal agencies as essential partners along with
Tribes and private sector in growing and sustaining Tribal econo-
mies. We all need to work together in order to strengthen our Na-
tion’s economy and put more Americans back to work. I mention
it that way because it is not only for the Tribes, and they continue
to say it also helps the communities in their area as well.

So again mahalo, thank you to all of you for participating in to-
day’s hearing. I want to remind you that the Committee and its
record will remain open for two weeks from today, because we cer-
tainly want to hear from others who want to comment on this hear-
ing. So thank you very much for being here. The hearing is ad-
journed.

[Whereupon, at 4:05 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. CEDRIC BLACK EAGLE, CHAIRMAN, CROW TRIBE

I Introduction

The Crow Nation welcomes ihis opporunity to shara our views and concemns abaut
ceonemic development in Indian Comntry, We will focus ouir reimarks on ensrgy
development, piven the extent of our natural resonrees available for energy production. The
Crow Natlon*s energy resources are abundant and the financial stability of our Tribe is
wholly dependent upon thent. The Crow Nation is noiquely positioned to conhibitts to the
enetey independence of our covntry. '

We applaud this Commiltee’s leadership in reviewing how federal ngencies’ rules end

regulations impact Tribes’ ability to davelop our resources — natural and persanal, Qver the
. years, Congress has attempted to make investing In trfbal business altractive to private

business, for example, in 1953 Congress provided tax ineentives fo help “level the playing
field” for tribal projects to compete with similar off-reservation projects. We se¢ a necessary
role for legislative intervention to ensure that Tribes can use our resources ta the benefit of
aur people and all Americans by creating jobs directly and indirectly by providing raw
materials and energy. The vasl energy cpporiunilics in Indian Country and the economic
value of such resources not only to the Tribes that own them, but to the nation as a whole
must be freed from needless regulatory burdens. Eliminating obstacles to energy project
devefgpment, along with providing incentives lo create joba in Indian Country to produce
enargy resources, will build additional national capacity to crests even mora jobs in the
national cconomy. This iz an opportunily thil eannol be missed.

In this testimony, we describe the extent of the Crow Nation’s cosl, oil, natural gas,
hydropower and wind energy resources and the existing and planned facililies and projecis
alilizing these resomces. We also discuss the obstacles to increasing the development of
these resources and the solutions we propoze to reduce the obstacles. With an estimated 3%
of the nation’s coal resourzes, as well as with preliminary estimates of significant ofl, nalurl
aus, znd wind reserves, the Crow Nation is well positioned to provide the szctwe and
dependable domestic energy resources thet our national ceonomy needs. And ow energy
resources will provide good jobs as we firther develop them.

(59)
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11, Crow Knerpy Resourees
Land and Population

The Crow Nation is a soversign government Jocated in sautheastern Montsns, The Crow
Mation hes three formal treaties with the fedaral governiment, concluding with the Fart
Laramie Trealy of May 7, 1868. The Crow Reservation originally encompassed most of
Wryoming (including the Powder River Basin) and southeasiern Monfana, Through a setics of
treaties, agreerents and unilateral federal lasws over a 70 year span, Crow territory was
reduced by 92% to its current 2.2 million acre atea.

Tn addition to this substential land loss, the remeining tribal land base within the exlerior
boundary of the Crow Reservation was cexved np by the 1920 Crow Allotmont Act, In 1919,
prior ta the Allatment Act, there were already 2,453 alloiments, consisting of 482,584 acres.
By 1935, there were 5,507 allotments, consisting of 2,054,055 ecres (218,136 acres were
alicnated from wibal ownership by 1935), The Big Horm and Pryer iMauntains were not
alinited and stili remain reserved for the Crow Nation and its citizens.

According to more recent Burean of Land Management Reporis, the land statistics have
shifted: 45% Crow allotments; 2046 Crow Nation trust land; and 35% non-Indlen fee land. In
stm, the pattern of surface ownership generally is “checkerboard™ with inferspersed Crow
Nation trust 2nd fee lands, Crow allotments (held in trust for individual Tribal member
awnaers), and non-Indian fee lands. The statistics show fimited success of the Crow Nalion in
reacquiting lost lands, but the reality is a much larger peltern of continued loss.

Today, there avo nearly 13,000 entalled citizens of the Crow Melion, with approxinately
8,000 of those residing within the exterior boundatiss of the Reservation. Additionally, a
recent study indicates that the tuibal population will exeeed 20,000 citizens within the next
few years, which will add furfliey stress to our fiagile doveloping economy, and shaiply
increase the level of besic human services needed by our population. Our goal is to invite
mote of our eitizens to refurn home fo Hve and resume fribal relations, but we must be able to
offer tribal members solid opportunities to hold stable and mezningful employment, homes,
and cducations! oppartunities. Aceording to the most recent BIA statistics, our
unemployment rate is 47%6. The Crow Nation has always emphasized higher education end
we cucrently heve more than 400 annnal applicaticns for higher education assistance.
Beeavse of federal funding limiisiions and infernal budget constraints, however, we can only
fund 90 students cach year. - -

Tn addition to providing financial suppart for education, we have a separately chartered |
{ribal college (Little Bighoin College, “LBEC™ that starjed gperations in 1981, LBHC has
graduated over 300 students (o date. LEHC graduaics are employed on and around the Crow
Reservation in a variefy of positions including teachers’ aldes, computer technicians, office
menagers and administrativo assistants, At least siaty have completed bachelor's deprees and
are pursuing professions in education, social work, human services, science, nisiog,
technology, accounting end business, As we move forward in develaping our encrgy
resources, our own collepe can help to provide our citizens with training in new fields for
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expantded job opportunitics, incivding vocational-fechnical courses fo support energy
development.

Mineivals, Past and Present

The Crow Nation has an opportunity to develop tribal resources because the 1920 Crow
Allotment Act, a5 amended in {958, reserved all minerals, ofl end gas on auy lands allotied
under that Act for the benefit of the entire fribe in perpetuity. Today, although some
checkerboarding of mineral tights also exists on the Crow Reservation, subsucface mineral
sicres are owned primarily by the Crow Nation, For example, in Lhe southeast comer of the
Reservation, 1.3 billion fons of recoverable coal are wholly ovmed by the Nation. The larger
portion of natural resources within the Reszrvation boundaries are recognized but remain
largely nntapped.

The Crow Nation hag developed a limited amount of its resources, fypically with royaliy
(and some tax} revenue received ag the lessor, Although the Crow Mation pursued some oil
and gas development between the 1920z end 1930s, more recent natural gas development has
been hampered by lack of pipeline infrastructure and the Federal Application for Pormil ta
Drill (APD} Ite. Most of our governmental revenue is derived fiam our 37-year relationship
with Westtnoreland Resources, Ine. Over thal perfed, the Abseloka ming has produced over
170 millions tons of coal and is the largest mivate employer within the Crow Reservation.

The Crow Nation has very substantial wideveloped mineral resources. It is estirated that
we own 3% of the nation's ecel resourcs, exceeding 9 billion recovercble tons, We have been
exploribg our oil and pas resecves, and praliminary estimates indicate that they are
significant. In addition, we have lerge deposits of industrial minerals, such 2s limestone and
bentonite, Finally, proliminery dets suggests that we have olass 5 F 6 wind cnergy vs well es
other renswable resources. The Nation is curvently in falks with varfous compenies regarding
the development of these uniapped resources, but beriers bave slowed or prohibiled
significant progress.

IH. Crow Iinergy Projects
A. Absalokn Mine

The Absaloka Mine, owned and operated by Westmareland Resourees Inc, (WRI), isa
15,000-scre single pit swface coal mine complex Incated near Hardin, Montana and the Crow
Indian Reservation, WRI mines coal Jeased from the Crow Nation pursuent te two differeni coal
leases. The mine shipped its first coal in 1574, and has been a steady and reliable source of coal
10 its cuslomers, aad revenue (o the Crow Mation for ® continuous 37 year period. The Absaloks
ine was expressly developed to supply Powder River Basin coal to a group of Midwestern
utilities, including Xcel Bnerpy’s Sherburne County Station near Minnsapolis, Minnesota. The
ming also erjoys a proximity advantage to these customers relative fo its main competitors, Over
the years, if has also sold coal to severs! other upper Midwest utilities as well, Coal is shipped
via & 38-mile rail spur la the main line of the Budingion Northern Sante Fe Railtosd near
Hysham, Montana. WRI is currcatly cvaluating a substantiel investment in the construction of a
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westward bound taitrond conneetion to fecilitate soal fransportetion to explore wesk const and
export coal sales opporunitics.

‘The Absaloka Mine ean produce up 1o spproximately 7.5 milflon fons of coal annually,
and Bes produced over 1725 millions of toms over dis life.  WRY sonually pays substzatisl
production imees and soal royaliies to the Crow Nation; $8.% million of taes 2vd $2.1 miltion of
royelites were pasd in 2010, These fess sad taxes amounted to 23% of the pross revenus on the
mine Jast year. ‘These taxcs and royaltics are representative of the mines financizl contribution
over The pest seveszl yomes, The significant portion of the Crow Nation's non-Federal revenues
come from the Absaloks Mine, In 2010, these revenues secornted for approximately two-thirds
af the Nation’s non-federal budget. WRT employs a varlely of skilled, managerdal, professional,
aad hourly employess, with an ennual average salary of over $62,000 end a totel annval
empleyment sxpsuse of approximately S16 million dollas. The Absatoke Mins is the largest
private employer of Crow Tribal members on a reservaiion that strogples with en vnemployment
rate that excoeds 47%. Wore than 70% of the mine®s 163 member workfores consisls of Crow
‘Fribal members and affilintes. “Without guostion, the Abasloka Mine is withesl to the Crow
Nattorn™s finanoial independence now, over The past 37 years, and well into the fidure

The Abgaloks Mine continnes to siruggle finranefaliy with competition from the larger
Powder River coal mings, and with the competitive advantage provided to Powdar River coal
through the imprcl of a price differential created by sulfir {802} emissions nllowances under
‘Title IV of the Clean Air Act. The competitivengss and the continued operation of the mine has
baen slguificantly fhellitated by the tax benefits madu pussible by the Indian Coal Production
Tax Credits (“the ICPTC"} included in the 2005 Bnegy Policy Act and beginning jo 2006, The
ICPTCs nestralized the coal price differsntist meiated to the SO2 emissien ailowances, Without
the ICPTC, the Absaloka Mine would hrve ceassdl io operate, (hereby cnding a substaptial
revese source B the Crow Nation, Continusnea of the ICPTIC is eritient to the fulure of the
Abaalpka Mine and the stebility of revere iv the Crow Nation,

The Crow Nation is praud of its 37-year parinership with Westmoreland on {he Absalaka
Mine. The Crow Nation sceks to enswe the contlinued economic viability of the Absaloka Mine,
as the Tribal revenue and jobs thel it provides are an. overtiding imperative for the Nation and its
citivens.

B. Many Stoars OTL Profoct

The Crow Mation hes besn warking since 2008 o develop r very signifeant Cosl-to-
Liquids {TTL) prafent within the Crow Indian Reservation culled the Many Stars CTL Projeet.
Tihie Project wilt constst of '» new surface cazl mins md & proven dircet coal Hgnefuction prosess
plant that sequesters 03, nses less water and is more efficlent than conventional indiceet coal
liquefaction projects operating in tho werld todsy. This clean-cosl lechnology based project
offers the best long-texm opportunity for the Crow Mation fo monefize qur lewer-guality coal
rssefs and is & uritivel economic necessity for the tatlan. The CTL projest will alse ravide a
crifically needed key domestle enecgy soures to the United States and help reduee America’s
depundence on foreign oik.
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However, due {o the recenl scomermic downtun and {nvestor concemns about Future
government palicy towards CTL and uncerlain permitting requircments fo allow carben
sequesiration, this project has been strupgling to move forward, Bven with the eurrenily robust
comniodity market for transportation fnels, project risk due io historical uncer{ainties with stch
commodity markets is 5till & detersent to investors.

The Many Stars CTL Project will fargel conversion oF up to 2 billion tons of Crow ceal
aver the life of the project, initially producing 6-8,00Q burrels of liquid products per day and
ultimately sxpanding to produce up ta 50,000 barrels or more of liquid produets per day, The
Craw eoal would be converted 1o uliza-clean fuels, such as synthetic jel fuel and diesel lucl at an
cstitnated yield of 1.5 ta 2 basrels of liquid product per ton of coal, Thus, when considered in
traditional oil and pas texms, this projest has the apporiunity to responsibly develop and
monetize & workl-class 3-4 billion barel ojlfield. Its ability to supply high-quality jet and other
el for the U.S, military will also contribule 1o national security.

For the Crow poople, the success of the Many Stars Profect is absolutely critical to end
decades of poverty and create (he Jong lerm ceanomic viability of the Crow Mation, The frst
phase of the integrated surface ming and CTL plant will ereate up to 2,000 jobs during an initial
thres year construction period with the cxpectation that a significant partion of these jobs would
continne as the plant is expanded during the subsequent 10-15 years. The nureber of permanent
operations jobs is expected to grow from 250 1o 200 upon the commencement of initial
operations of both the mine and plant. The jobs crcated by fhis projeet would includs high level
positions, such as engineers and managers, as well as skilled trades (mechanics, clectrieians,
welders). In addiffen, income genetated by the project could serve to support the Nation's
severely underfimded education and health care programs and support the development of key
infrasiructuce on the Crow Reservation to improve the lives of its sitizens.

C. Othar Crow Coal Development

For many years, members of the Crow Nation have walched o neatly continuous stream
of undt trains cross the Reservation cvery day on the BISF Railway, earrying soreons else's
coal to market, The Nation hes active plans (o develop several billian tons of uitra-low-sulfur
conl located in the southeastern portion of the Reservetion, far markets that {he Absaloka Mine is
not well-positioned to serve. These merkets could include exports lo Asie, which are cowrently
constrained by port tetminal capacity on the west coast as well as difficully in permitting new
conl terminals generally.

B Oil and gas Develapment

During 2005-2008, the Crow Nation leased substantial areas of the Reservation for oll
and gas explosation and development, using Indian Minerl Development Act agreements.
Unfortunately, the independent oil and gas companies who leased (hesc lunds did not discover
auny conventional ail plays like the Bakken formation in northenstem Montana and North Dakota.
Instead, the conventionnl oil exploration work nnder these agreements resnited in dry holes.

‘I'his leasing activity did prove the existence of substantial shallow natural gas reserves an
he Crow Reservation. In.August, 2009, Ursa Major (an independent ofl & pas company {fom
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Oklshoma) bepan deltvering the first Tribel natvzsl gas into the mierstute pipeling syslem Gom
the northeastern portion of the Reservation. Furcher fll-ficld development of Ursa Majar's gas
ficld has been slowed by tow ralural gas prices, coupled with the $56,500 por well APD fc
chorgad by the BLM, -

Tollowing the crash iz 0¥ (wives and the credit markets in inte-2008, the indusiey’s
inferest in lrasing Crow cil and gas lands evaporaied, and most devsiopment plans ware
snspended. Recenily, wa have begun io see some renewed interost, as evidenced by drilling
plans for this year on ¢ heavy oil prospeet in the Pryor arca on the westemn portion of the
Reservation, but th 36500 APD fes curently in place reduces the interest of polential
developers.

The Nation will continne to parsue oll and ges development, knowing fhat thevs are
snbstantial natueal gas resolirees on the Reservation, trusting that the encrent henyy ol prospest
will prove eeenemic, and hoping that our fack witl inprove on locating other conventiena: oif
TESORMGER, -

E Wind Energy

The Crow Reservation encompasses areas with a significant potential for wind enexgy
development. The Crow Netion has, with the assistanee of the Division of Energy and Mineral
Development through Depariment of Interior, compiled wing data for the past seviral years,
which indicates a steady and reliable Class 5/6 wind resourse in several areas of the Rescrvation.
‘Fhe most significant resourcs areds are also logated in direct proximity to existing transonission
lines, and aps relatively easily accessible nsing existing paved highways and secondrry maids.
The wind resource arens encompass ands held in » variety of ownership pattems, incheling
tribat trust, individont tribal member atlotments {many of wileh acs highly fractionated), and
son-Indias fee lands,

in conjunction with the Tribe’s hydropower resources (discrssed fucther helow), Crow
wind energy con alsa reduce the net carbon footprint of the Tribe’s CTL and other coal and fossil
fuel project by genesating power from renewable resouices.

R Hydrgpawver

In 1958, the United States condemned over 5500 acres of Crow Reservation lands for
buiiding YeEowiail Dam. Yellowiail Dumn beoeme aperatlonal I 1968, The dam generates over
& half hiltion kilpwatt hours of power per year, oveo during drought conditions. Tu date, the
power generation evenues keve exeseded 3800 mBlion dollars, Aldwugh the Crow Mation did
reccive a fow mifiion tollars for the land tzhen ko ereate Velivwiall Dam, the Crow Mation has

- naver received any payment from the ongoing revenue from power generatian,

The recent Crow Water Rights Setflement Act of 2010 grants the Nation exelusive righls
ta develop and market hydropower fiom the Yellowiedl Aferbay Dam (immediatoly downstrenm
from the main Dam), Based on previous Borean of Reclamation studias, the Yellwwtail Afterbay
shontd support the eeonomic development of & smull, low-head hydropower facility with an
estimated capecity of 10-15 Mogewatts. The Nation is euyrently comunissioning a feastbility
study fo confirm thet polential, and to evalunte trapsmission snd markeling opportuadties. O
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study should be complete in a few months, and provido the necessary information to finance and
constract the hydropawer fhcility within the next two years,

The Nation is considering using this hydropower produetion to supply the [ocal rural
cooperatives that provide clectric power to the Reservation, o replace their curreni supplies of
low-cost Federal hydropower which will no longer be available it a few years, Tt also appears
that the Aflerbay hydropower development could improve water quality in the blue-ribbon trout
fishery on the Big Ifom River.

J¥. Obstacles to Coatinued Development of Crew Energy
A Levws and Bid Procedures Impeding Energy Developiment.

Despiie the fact that the Crow Nation has subslantial resources, numerous practieal problems
arise fiom the previonsly described history, The Crow Nation and our energy development
pariners have cxpericneed, and continue to experienes, systematie prablems in rying to craafe
snergy development and the now jobs thut would be essoeiated with that development, The
Burean of Indian Affairs ("BIA™ roles and procedures consistently creafe beniers and delays to
resource development.

For example, for an ofl snd gas lease appraved by the Nathan in January of 2005,
develapment did nol begin until September of 2007 because of an extremely slow BIA approval
process. Within the approval process of that lease, an inventory of Tribally-owed net mineral
aeres was reported s 94,000 acres. However, after the lesses sxpended large amounts of time
and money reexamining minevel tite information, an additional 50,000 net Tribal mineral acres
was identified and eonfirmed. An ervor of this magnitude would be simply unacceptable i xoany
conlexls, but in onr experience il is not surprising and s far from unique.

BIA records for sucfacs and mineral ownership are often emoneous, missing and out of date.
These problems cause significant delay in preparation of environmental documents and overall
land records necessary for business transactions. The BLA lacks the necessary staffing to provide
accurate infommation on Reservation surface and mineral ownership, end to resofve additional
questians that arise. It is extremely diffienlt 1o compete with off-reservation development
becanse of thase problems. Many companies view this, in addition to all other problems, as
anather prohibitive cost of doing business within the Crow Reservation,

Recent BLA procedures have made it increasinply difficult o carry out exploration progeatns
lor energy and other minerals on the Reservation. For exanple, coal exploration Involves
drilling core holes to verify the quantity and quality of coal, which take only a few days to drill,
are eecessed by existing undcveloped roads, and ase fully reclaimed after completion. The BEA
now requires Tall appraisals approved by the Offiec of the Special Trastee prior lo obiaining
consenls from the allotted surface owners to drill the cors holes and even to cross ather
allotmenls 1o reach the drill sites, These pracedures, wlong with environmental assesstents,
resuit in long delays in exploration programs thet could otherwise be completed in a matter of
manths.
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The obstacles posed by these procedurcs are even more prohibitive for other miueral
exploreiion, sueh as bentonite, which require a large number of anper samples that have cven
less environmental impact and invelve much smaller amounis of recoverable minemls,

Finally, apart from the costs and delays camsed by BIA staffing shortages and unnecessary
pracedures, laws that limit the duralion of commereial leases on Tribal lands also impede
development of large long-term projects such as the Many Stars CTL project, Many of these
obstacles could be addressed by Conpressional legislation such as the Indian Energy bill
developed last yeur by il Senate Coramilice on Indian Affrirs and introduced last session.

8. rrability to Plan on Conitinued Availability of Federal Income Ten: Incentives

There are several current federal fax incentives for ecanomic develepment in Indian Country,
including an aceelerated depreciation provision, an Indian wage tux eredit, and the Indian Coal
Preduction Tax Credit. However, the accelerated depreciation and wage tax credit both have
substantial limitations thal severely limit their usefulness for mojor Tribel energy devalopment

projects,

More importantly, all of thess tax incentives will expire again within the next 2 years, and in
the past they huve been extended only onc year at a time. For major Tribal encrgy projects, such
as & coal mine or a CTL project with &-10 year development [cad times, the inability to rely on
the continued availability of {hese incentives means that they capnot be factored into the
sconomic cvaluations that are necessary for Investment decisions.

As finther explained below, permanent extensions and appropriate modifieations to these
existing tax Incentives would facilitate jobs und exonomic developiment, partioularly energy
davelopment, on the Crow Reservation and for all of Indian Country.

C. The BLM "4PD Fee"

Beginning with the FY 2008 Appropriations Acf for the Depnctmsnt of Inlerivr, Congress
required the Burcaw of Land Managenent ("BLM™) to charge 2 $4,000 fee to process every
Application for Permil to Drill ("APD™) on the federal and Tudizn lands on which it supervises
oil and gas development activily, The APD Tee has since been increased by subscquent
appropriations legislalion to $6,500 for each new well, The Crow Nation has continually
protested ihe applicaiion of this fes to {ribal lands, and has songht relief in numerous ways, but te
date, 1to selution hes Deen reached.

This §6,300 fee compares fo thilling permit fecs of less than $100 off the Reservation in the
State of Montana., Obwiously, it is a disincentive to explore for oil and gas oo Indian lands
compared ta aff-reservation State and fee lands, As indicated sbove, it has been a major facior
in the suspension of additionat netural gas field exploration and development on the Crow
Reservalion by our partner, Ursa Mijor, who elso fiolds leases autside the Reservation. The
APD fee is a particnlar burden for the lype of shallow (less than 15007 deep), low-producing gas
wells being drilied by Ursa Major, The cost of completing those types of wells is loss than
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$150,000 cach, g0 the APD Fee represents a large portion of the capital investment nccessay to
bring additional wells into production.

The APD Fee also discoureges efficient devolopment and slows exploration efforfs. For
exploratory "wildeat" drilling whete suecess is not a sure thing, the developer can only alfurd 1o
pet permits for a couple oF wells at & lime, see if they hil gas, and if so, Gle APD's for a couple
more and repeat the cyele. Without the high APD Fes, the developer wauld be able to obtain
many permits and immediately drill edditional wells if the first ones are successful. Considering
he lead time for issnance of the drilling permits (60-90 days), the APD Fee causes delays of up
fer  your developing a handful of new wildeat wells, in addition to adding tens of thousands
dollars of non-productive costs that lmit the Nation's abilily to charpe taxes and rayaliies on the
future produetion,

V. Proposed Schitlans
A. Federal Tax Incentive Legislation
i Indian Coal Production Tax Cradit

) ‘The 2005 Energy Policy Act pravided the Indian Coal Productiont Tax Credit beginuing
in 1x year 2004, based tipon the number of tons of Indian coal praduced and seld to an unrelated
party, “Indian cosi" is coal produced from reserves owned by an Indian Tribs, or held In trost by
the United Stotes for the benefit of an Indien Tiibe, as of Junc 14, 2005, The fax credit is
calendated by tolaling the number of tons of Indian coal produced and sold, then mulliplying that
number by $1.50 (for calendar years 2006 through 2010). For tax years between 2010 and
December 31, 2012, the tatal number is multiplied by $2.00. )

The origin of this production tax credil bapan wifh the goel of neutralizing the impact of
price differentials created by sulfiur (SC;) emissions allowanecs, thereby keeping Tndien coal
competitive in The segional market. Without the credit, the Crow’s Absaloka mine would have
fost its supply contract and likely bean elosed in 2005, which would have had a devasting fmpast
on the Nation given that this minc provides a sipnificant pottion of the Metion’s government's
opcrating budset. The fax credit has wotled fo keep the mine competitive aud apen. Wow, in
2011, this tox credit remains crifically impartanl because, without it, [he mine’s economic
viability would be in serious jeopardy, This tax credit remains critical to the current operation of
the existing Abseloka Mine mud provides sufficlent incentive to help us atiraét additional
investment for future energy projects. In order lo protect edisfing operations and encourage
arowth, dhe Indian Coal Produciion Tax Credit should be meade permanent, should be sllowed to
be used mgainst alternalive minimn tax, and (he requirement that the eoal be secld to an
unrelated person should be deleted to allow and encowape fecililies owned, in whale or i parl,
by Indien Nations to pericipate and bonefit from the credit.
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2 Aevelerated Depreciation Allowanve

Included in e Oondbeee Budyer Recorciliotion Aet of 1833, Pob, L. 10366, 107 Sat.
553-63, codified st 26 T.S.C, 15803}, 38(E), nnd 45{A), are two Indian reservation-bmved Foderat
iax incentives designed fo imcrease investment and employment on Indizn lpode, The theory
belind these incentives wes thst they wwuld sof In tendem fo encourspe mfvele ssctor
investient snd cooneprde activity on Indian jsnds aoress The United States. Meilber Incantive is
aveilsble for paminpereiated inftastucture or achivities, The incentives - an aceclerated
depreciation allowance for "gualified property” placed in service on an Indinn seservation and an
Indlan craployment ergdit fo emplayers that hite “gualified employdes” — expired on December
31, 2003, end have been included In the short-terrn "extonders packages™ of eapiring lax
incentives since that fime.

Enerry projects requice significant equipment exd physieal infrstencime, asd invelve the
hiting of large mmbers of amplovses. Crow is not sloze in our zesornss holdings; for several
fndian natioss, estimates of proven and devetoped energy resonrees o Indles Jands supgest
that tevennes lo wiba! cwners wodd exeeed lens of billions in currant dolimss. As the chorgy
devclopment market improves and the federal programe enacied in the 2005 pro-deyvelopmen
sneegy law, the ndfan Tribal Energy Developmant and Self Deferminaiion Act (Pub, L, 109-58),
energy-related activity on Indien lands will increass substantially in the years ghead,

Unfortunately, one-vear or two-year extensions of the aceelerated-deprecialion provision
do not provide an incentive far investment of new capital in Indian country for sipelficant energy
projects, Dovelopmemt of mmjor projecis geacrally takes a decade or longer. Investors need
certainty that this benefit o4l be nvailable when the project Initintes aperations In onder {o factor
{hat benefit inje thely projected economio meodels, as well as Javesiment decisions. A permasent
exiengion world wddress this problem, mekdng fhy bncentive aiiraetive fo Invesiors in bong-term
gnargy projects e Indien lands,

As currently written, the depreciation allowance covld be interpreted fo exclude cerlain
types of energy-related Infastructice related fo snergy rasource produetivn, generation,
transpartation, trapsmission, distribution and even carbon sequestration sctivitics, We
recammend that langnags ba inserted to statutarily clarify that this type of physical infrastructure
cxpressty quelifics for the aceclerated depreciation provision. In proposing this olarification, it s
not our ghjective to eliminale non-energy activities that adgli benefit fom fhe deprecintion
afloweanee, Indeed, if adopted, the langnags we propose would not tiscoumge other forms of
sconopie develovment in Indian covnity.

By providing his clarfying langoege and this permeneni extension, the secelsraled
depreciation provisien will finally accamplish its purpose - enhancing the ability of Indian
netions to atiracl ensigy indestry parinexs to develop lang-term profects utilizing the vast Indian
resources availible, )
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A Indicn Emplopment Wage Credit

The {993 Act also included an *Indisn employment wape eredit™ with a cap nol to
exceed 20 porcent (20%) of the excess of quelified wages and health insirance costs that an
employer pays or incurs.  “Qualified employees” are defined as enrolled members eLan Tndian
tribe ar the speuse of an enrolied member of an Indian tribe; whers substantially alt of the
serviees performed during the period of emyployrent are pecformed within an Indisn regecvation,
and the peineipnl residence of such erployes while performing such services Is on or near the
seservalion iz which fhe services are 1o be performed, See 26 US.C, 25{e){1HAC). The
smployes will mot be teated a3 e “gualiffed vnployee™ iF the tola! emount of annuel enployes
compentution excesds 325,000,

As writien, the wage tax credit ig complelsly iveffective and does not attract private-
scctor invesiment in energy projects within Indian countty. The provision is toe complicated and
private entities conslude Lhat the cost sud effirt of caleulaling the ercdit ontweighs eny benefit
thek it may provide, Wo therefore propose that the wage and heatth eredit be revised along the
lines of the much-heralded Waork Qpportunity Tax Credit, which is less complicated and more
likely 40 be used by the business comumnily. We propese rmisining the prohibition eontsined in
The sxisting woge and headth credit spainst termineting and reliving an employac and pragose o
alter the definition of the teom “Indian Reservation® {o caphure jogifirsais oppedunilies for
crploying tdbal members who fve o theik reservations, even though the acinal business
ackivity may be off-reservaiion. This emendmont would aflow the Indisn Employmemt Wage
Credit 1o mope effectively fulfill the purpose for which it was originally enacled,

B. Elhninale the BLM APD Fee on Indian Lards

Tha eureent AP Fee of $6500 is & hindrance to the Crow Mation’s goal of developing its
oil and pas resource. The dsparity between the coat for ditlling an &ibal fands nnder federsl
jorisdiction versus iands undor state fisdiction prevents auy memningfl sconomie development
of the seferves cxistng on the Crow Reservation, The fedesal government should net, fheough
ifs trist responsibility, charge adminisitefive foes that prokibit or rendor economieally inefficient,
the development of hibal trest aszets, Indian Jands shonld be sxempted from BLAM's APD fes,

C. Need for Governmient Support for the Mary Stars CTL Projet

Beveral CTL projects have been annormeed in the (1.8, however, sl of these projects are
stroggling due to the high financiol commitment needed to plan and implement these projects in
an unceitain cconomic and cnergy policy environment. Investors and banks ase roticent to fund
“first of & Jiud” projests, even though the technolony has been proven commersially in other
countrice wnd in demossiration ploots Ieve in the Unlied Stetes. As e rosulf, the Nation is
eursentty worklng o Sud o sew Industey partner 1o spanser and develop the Many Stars projest,
end remaios comniitted fo using slean-cosl techuology fo monstize Trow cosl resources ovey the
long lerm while minimizing earben dioxide enlssions,
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By way of comprison, China I8 moving forward rapidly & the CTL sector, with 12 sites
aiready producing at commercial demonstration scale of 4-3,000 bamely per day with fonr
conunercial projects nearing start of construotion at capacities up to 83,400 hamelsiday.

Bazed on the forcpoing, the folluwing key aetions are crucial for the viability of the
Crow's Moy Stars CTL Project: - '

. Grani the Deperimont of Defense and otier fedorul sgencies the sbility lo enfer
o jong-derm, gtweaniced fised-price conivects that will underpin the sowmercial
Famework needed for these iypes of lonpg-term CTL projects;

. Dxtend the expiration dete of the current 50-cents per gallon alfernalive fuel
exeise tay credit for a definitive time period rather than year-fo-year extensions as has
been done recently, Since it could fuke roughly 6-10 years for these types of projects 1o
become [ully planned, implementidd, and operational, investors arc concomed that the
incentives will expire befare the plant starls up. Consider providing the tax credii for &
pedad of 10 yerrs fallowing stactup for those projects starting construetion prior to
2015, :

. Support a lwenly percent (F036) Invostment 1ax credit for sach CTL plant placed
in servive befere (he same Riture dote, andfor sllow 100 pereent {106%) sxpensing of
investmenis in the year of cupitel outluy for any CTL plantin aperation by the seme
firtuea data,

. Support DOE and TOD alternstive fuel development progtams as part of a
comprebensive energy palicy that supports the full spectrunt of energy technalogics and
provides a level playing field for developing new innovation in clean coal technology o
meet nationel enviranmental goals,

» Remave geperal uncetisinly In energy poliey thet will provide invesiors
vonfidence o suppott aew ingovation and mmor investment in the olean coal secfor. Our
chservation is thay policy voceriely with respect lo cleas coal sugpot aquates fo
parafysis in tying fo move the Many Sters CTL Project forward with iis investors,

V1. Conclusion

Given onr vast mineral reseurces, the Craw Mation can, and shonld, be self-sufficient. We
seek to devalop our minecal resourees in an economically sound, envirotmentrlly responsible
and safe maser that is cansistent with Crow culture and beliefs. The Crow praple are tired of
saying fhai we are resoures rich and cash poor.

We respectfully request your zssistaner: in setting the foundtion 1o mnke our vislon a reality.
Ve have been warking 1o deveiop ovr ensegy resovrees snd {o remove obstasles fo suceessfl
development. We hope to build & neartetn fiure when our own resonrees, i our own hands,
provide for the healll, hopes and future of our people.
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It is eritical that Congress act to protect Indian nations' sovereignty over theit natural
resources end secnre Tndian nations as the primery governing enlily aver their own homelands,
This will have nugierous henefils for the loea! comrmumitics as well as the federal government,
The Crow Nation bas been ai ally of the United Siates aft throwgh it history.

Today, the Crrw I¥ation desites o deveiep its vast natura! resources rot ondy for fteelf, but to
once again help the Uniled States with » new goal ~ ackieving energy indepondence, seouring a
domestic supply of valuable energy, and reducing its dependence on forelgn oil. Many members
of the Crow Nation are veterans of the Unlted States Auned Forees and we have = special
understanding and respect for what it coutd mean to our sons and deaghters in coming years if all
of our cnergy needs were met here at home,

It is time for the Crow Nation to becotne an energy parinier. However, our vision can anly
become a reality with yor assistance, We sirongly fiel that the vision starts today.

O
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