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S. 134, S. 399, S. 1327, AND S. 1345

THURSDAY, OCTOBER 20, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 3:12 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order.

Aloha. Today, the Committee will hold a legislative hearing on
four bills dealing with issues that will have significant impacts on
the ability of Tribes to control and use their own resources.

Two of these bills deal with water. The Committee held a round-
table discussion in June on Tribal water issues. What we heard
from Tribal leaders was that Tribal access to and control over
water resources is instrumental in supporting Tribal self-deter-
mination and self-governance.

The third bill deals with the transfer authority over trust funds
put in place to benefit the Navajo people.

The final bill would compensate a Tribe for the use of a plan by
the Federal Government to produce hydropower.

The first bill, S. 134, the Mescalero Apache Tribe Leasing Au-
thorization Act, was introduced by Senator Bingaman and Senator
Udall. I am pleased that we have Senator Bingaman here with us
today to testify on this bill, and I am sure Senator Udall will also
say more about this important bill during his opening statement.

The second bill we will consider is S. 399, the Blackfeet Water
Rights Settlement Act of 2011. Senators Tester and Baucus have
been working hard on this bill for several years. So today, the Com-
mittee will be able to learn about the progress made as a result of
their efforts.

The third bill we will consider, S. 1327, deals with the transfer
of authority of the Utah Navajo Trust Fund. This bill was intro-
duced by Senator Hatch. I look forward to hearing testimony from
those on both sides of this issue.

Finally, we will consider S. 1345, a bill that was introduced by
Senators Cantwell and Murray. This bill would provide fair and
just compensation to the Spokane Tribe whose land was used by
the United States for the development of hydropower, but was
never fairly compensated for that use.
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So, today we will hear from the Administration, the affected
Tribes and other parties to the legislation. I encourage any other
interested parties to submit written comments to the Committee.
The hearing record will remain open for two weeks from today.

I know that my good friends, Senators Tester, Udall, and Cant-
well, have done a significant amount of work on these bills. So I
would like to hear from them at this time.

Senator Tester?

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Thank you, Mr. Chairman. I want to thank you
for holding this hearing on all the bills, but particularly the Black-
feet water rights settlement. It is a very important bill to the folks
with the Blackfeet Tribe there in Montana. It is important to me.
It is important to the United States and Senator Baucus also.

First of all, I want to welcome our witnesses from Montana
Blackfeet Nation, Chairman T. J. Show. He is new to the job, but
he is certainly not new to this issue. He knows it very, very well.

Mr. Chris Tweeten, Chairman of the Montana Reserved Water
Rights Compact Commission. Chris has been at this job for a very
long time. He has the best mind when it comes to water rights set-
tlements from a Compact Commission standpoint around, and a
true pleasure to have him here, too.

They are joined by colleagues and staffs from Montana. I want
to welcome them all. And I would also like to welcome Del
Laverdure from the Department of Interior. He is the Principal
Deputy Assistant Secretary of Indian Affairs from the Department
of Interior, also a Montanan. And we should have an interesting
discussion on this because we are kind of on opposite sides of this
bill, but I know Del well. He is a good friend and hopefully through
good conversation, we will be able to get on the same sheet.

I also want to note that Senator Baucus and I are cosponsoring
this bill, as you have already said, Mr. Chairman. He has sub-
mitted a statement for the record in full support. He and I have
cosponsored bills the last two sessions of Congress to get this done.

And as we talk about improving life in Indian Country, specifi-
cally Blackfeet Territory, I would be remiss to not take a moment
to recognize the passing of Elouise Cobell. Elouise was a member
of the Blackfeet Tribe. She fought tirelessly to hold government ac-
countable for the promise it made to American Indians. She was
a friend of mine. She was a friend to all Native Americans. I will
absolutely miss her, as will thousands and thousands of other peo-
ple around the Country. And I just want to take just a brief mo-
ment. I don’t know if it is appropriate or not, but I hope so, just
to think about all that Elouise Cobell had done for Indian Country
in the United States.

Thank you for that, Mr. Chairman.

We are here to talk about the Blackfeet Water Rights Settlement
Act. This bill is the right thing to do. It will create jobs in Blackfeet
Reservation and it will improve reservation infrastructure for gen-
erations to come.

Water is the foundation of life for every community, but particu-
larly in rural communities. This bill will provide clean drinking
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water for Tribal communities. It will provide good Montana water
for irrigation, for livestock, for other economic development oppor-
tunities.

The bill is the right thing to do because it is the product of a
complex negotiation to fulfill a trust responsibility that the United
States has to the Blackfeet Nation. In 1908, the U.S. Supreme
Court in its decision in Winters v. United States said that the gov-
ernment must provide sufficient water to reservations that it cre-
ates.

The purpose of creating the Blackfeet Indian Reservation in 1855
was to create a permanent homeland for the Blackfeet people. This
bill fulfills the promise to provide the water it needs. It will create
jobs building water infrastructure necessary to, in turn, pay for
water rights in the quantified Blackfeet Water Compact into usable
water for all Montanans that live on the Blackfeet Reservation.

Rather than fight it out in court, Tribal, State and Federal offi-
cials worked on a government-to-government basis to negotiate this
contract. The Montana Legislature approved the water compact in
2009. The State of Montana supports this bill and has agreed to
appropriate $35 million to enact it. Now, we need support from our
end at the United States Federal level.

Senator Baucus and I have been asking the Department of Inte-
rior to comment on the proposed legislation in an effort to gain
their support. I know they have been busy working on other settle-
ments, including the Montana Crow Water Settlement, which we
passed last year, and I want to thank you for your work on that,
but now it is time to fully engage on the Blackfeet bill.

I look forward to everybody’s testimony today. And of course, I
am going to have some questions for them when it gets done.

Thank you all for traveling here. I appreciate your commitment
to Indian Country.

And thank you again, Mr. Chairman, for giving our bill the Com-
mittee’s attention.

The CHAIRMAN. Senator Udall?

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Akaka.

Just as Senator Tester has done, I thank you very much for hold-
ing hearings on all these bills today.

And let me also welcome President Chino and his lovely wife,
who is the First Lady of Mescalero.

I am especially pleased that the Committee will be considering
the merits of S. 134, the Mescalero Apache Tribe Leasing Author-
ization Act, a bill that will allow the Mescalero Apache Tribe in
Southern New Mexico to lease their adjudicated water to commu-
nities in New Mexico that are in great need of water.

I would like to welcome Senator Bingaman, with whom I have
been working closely to move Mescalero water legislation forward.
Senator Bingaman has long been a great advocate of Tribal water
legislation and has been persistently diligent in moving this and
other important pieces of water legislation through Congress.

Last year, we celebrated final passage of two 40-plus-year water
settlements, and this year we continue to press the Administration
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and Appropriations Committees to ensure that projects related to
these and other Tribal water settlements are funded.

Senator Bingaman is truly an expert on Tribal water issues and
I look forward to hearing his testimony.

I hope that through the testimony we hear today, my colleagues
on the Committee will, number one, understand the need for flexi-
ble and innovative approaches to water management in the arid
west; and number two, appreciate the simple and logical nature of
the Mescalero Apache Tribal Leasing Authorization Act; and num-
ber three, recognize the great benefits that the Mescalero Apache
Tribe Leasing Authorization Act will be to the Mescalero Tribe and
the neighboring communities.

I look forward to hearing from the witnesses and thank my col-
leagues for their careful attention and support of the Mescalero
Apache Tribe Leasing Authorization Act.

And I yield back, Mr. Chairman, and thank you again.

PREPARED STATEMENT OF HON. ToM UDALL, U.S. SENATOR FROM NEW MEXICO

President Chino Introduction

I am please to introduce my good friend, Mescalero Apache President Mark Chino
to the Senate Committee on Indian Affairs.

President Chino has diligently served the Mescalero Apache as president for
years. He is currently finishing his 3rd two year term as President of the Tribe, and
has led his Tribe in many great efforts. With a focus on economic development,
President Chino continues to build ties with neighboring communities, and to advo-
cate for federal contracts and other economic development opportunities for the
Tribe.

Public service is a family tradition for the Chinos. President Mark Chino is the
son of President Wendall Chino, an icon in Mescalero history, who led the Tribe for
over 40 years. I look forward to President Chino’s continued leadership of the Mes-
calero Apache, and thank him for his dedication to his constituency.

The Mescalero Apache Tribe Leasing Authorization Act presents great opportuni-
ties for President Chino and the Mescalero Apache to bolster economic development,
while helping neighboring communities. I thank President Chino for his willingness
to participate in today’s hearing and look forward to hearing from him.

Vice President Jim Introduction

I am please to introduce my good friend, Navajo Nation President Rex Lee Jim
to the Senate Committee on Indian Affairs.

Formerly the Ranking Member of the Judiciary Committee, and Chairman of the
Public Safety Committee in the 21st Navajo Nation Council, Vise President Jim was
sworn in with President Joe Shirley on January 11, 2011.

Vice President Jim was raised in the Rock Point in Arizona, where he returned
to teach at the local community school after graduating from Princeton University.
Beyond being an educator, Vice President Jim is an author, playwright, and medi-
cine man. He has long been a dedicated public servant and continues be a strong
leader of the Navajo Nation.

I thank Vice President Jim for his willingness to participate in today’s hearing,
and give testimony on S. 1327, a bill to amend the Act of March 1, 1933, to transfer
certain authority and resources to the Utah Dineh Corporation.

The CHAIRMAN. Thank you very much, Senator Udall.

Before I call on Senator Cantwell, I would like to call on Senator
Bingaman for his statement and welcome him as a good friend and
a brother. He will serve as our first panelist today, speaking about
S. 134, the Mescalero Apache Tribe Leasing Authorization Act.

Senator Bingaman, will you please proceed?
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STATEMENT OF HON. JEFF BINGAMAN,
U.S. SENATOR FROM NEW MEXICO

Senator BINGAMAN. Thank you very much, Chairman Akaka, for
yﬁurbCﬁurtesy. And thank you for the chance to speak in favor of
this bill.

Senator Udall did a good job of summarizing what is involved
here. I join him in welcoming President Chino who is here today,
and who I believe will be testifying here before your Committee in
a few minutes.

The Mescalero Apache Tribe I believe will benefit from this legis-
lation, which is called the Mescalero Apache Tribe Leasing Author-
ization Act.

In 1993, the New Mexico Court of Appeals adjudicated about
2,300 acre-feet of water to the Mescalero Apache Tribe as part of
the Pecos River Adjudication. But without specific Congressional
approval, the Tribe is not authorized to lease those water rights to
others. So that is what this legislation would provide. It would pro-
vide that authorization.

S. 134 will allow the Tribe to lease its water rights to other com-
munities in their part of New Mexico, in the southeastern part of
New Mexico, and central New Mexico, that have significant water
supply needs. We are still in a drought situation in New Mexico.
We have been now for well over a year. This last year has been
one of the worst on record in our State’s history, and unfortunately
that circumstance may not change that quickly.

There are various communities such as the Village of Ruidoso,
the Village of Cloudcroft, the City of Alamagordo that will be able
to negotiate to lease some of this water from the Mescalero Apache
Tribe if we are able to pass this legislation. So this will be bene-
ficial to the Tribe, of course. It will be beneficial to these commu-
nities.

All of this is done under our State law in New Mexico, under a
process that is overseen by the New Mexico State Engineer, who
has overall responsibility for water transactions and water rights
in our State.

This will also help to strengthen the relationship which is al-
ready a very good one between Indian and non-Indian communities
in our State. The bill will greatly benefit all concerned, and I ap-
preciate your willingness to consider the legislation at this hearing,
and I hope you are able to act favorably upon it.

Again, thank you for letting me testify. It is an honor to work
with Senator Udall on this legislation. I think it is a good piece of
legislation and one that we need to pass and send to the President
for signature.

The CHAIRMAN. Thank you, Senator Bingaman, for your insights
on this bill. And thank you for being here and for being patient,
and we wish you well. Thank you.

And now, we will hear from Senator Cantwell.

STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

Senator CANTWELL. Thank you, Mr. Chairman. And I appreciate
your determined advocacy for Indian Country and the leadership of
this Committee.
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I thank you for having this very important hearing today on sev-
eral pieces of legislation, specifically the Spokane Tribe and having
the Department of Interior here on S. 1345, legislation to provide
compensation to the Spokane Tribe for the building of a Federal
dam on their land 70 years ago, and the continued impacts of that
today.

The Grand Coulee Dam project destroyed Tribal schools, roads,
sacred sites and salmon runs critical to the Tribe’s livelihood, and
culture. This legislation fulfills the Federal Government’s moral
and equitable obligation to treat the Spokane Tribe honorably and
fairly by finally settling their claims and providing the Tribe with
just and equitable compensation.

Let me begin by welcoming the Chairman, Greg Abrahamson,
who is going to be on one of the panels that we have today. He has
traveled over 2,000 miles to be here from Washington State and I
thank you for doing that. He has testified in the past on similar
legislation to S. 1345 and today he is going to be making comments
about changes to this legislation since the last Congress.

For more than a half-century, the Columbia Basin Project has
made incredible contributions to our Nation. It has helped pull the
economy out of the Great Depression. It provided electricity that
provided aluminum to build airplanes and many other things. The
project continues today to produce enormous revenues and it is a
key component of the agricultural economy in Eastern Washington,
helping to irrigate over 600,000 acres of land and provide about 11
percent of the electricity needed by various towns across various
areas of our State and the Pacific Northwest.

However, these benefits come at a great direct cost to Tribal
property that have been inundated when the U.S. Government
built the Grand Coulee Dam. And before dam construction, the free
flow of the Columbia supported a robust and plentiful salmon run
that provided virtually all of the subsistence of the Spokane Tribe.

After construction, the Columbia and its Spokane River tributary
flooded the Tribal communities and sacred places, schools and
roads, and to this day the effects of the flooding are being felt by
the Spokane Tribe.

To date, the Tribe has received only $4,700 for the damages that
have been done. By comparison, the Colville, whose reservation lies
just to the west of the Spokane Tribe Reservation, received well
over $53 million for the losses it suffered and continues to suffer
as a result of the Columbia Basin Project.

It is an injustice that the Spokane Tribe has not received fair
and equitable compensation for suffering from similar damage, and
this legislation would fulfill our obligations to the Spokane Tribe.
Getting to this point today has been a long and evolving process,
but I believe the language in this legislation addresses any con-
cerns the Department of Interior has previously raised and I look
forward to hearing their testimony today.

We have also made some key changes to the legislation to satisfy
the concerns of the Bureau of Reclamation expressed during the
last hearing on this legislation and in correspondence to the Com-
mittee in 2008. The Spokane Tribe spent several months this year
working with the Bureau of Reclamation to address their concerns
and with the overall settlement agreement.
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So I want to thank you, Mr. Chairman, for allowing this to be
on the agenda today and for the Spokane Tribe coming here today
to talk about this legislation. I know that there will be many people
working on this legislation within the Northwest delegation, and so
I just look forward to working with my House and other Senate col-
leagues, Senator Murray, and other House colleagues on this legis-
lation.

I want to say that I have received letters from different local
counties, the Governor, the Mayor of Spokane, and many others in
support of this legislation.

So I look forward to hearing today’s testimony.

The CHAIRMAN. Thank you very much, Senator Cantwell.

And now, I would like to invite the second panel to the witness
stand, Mr. Del Laverdure, the Principal Deputy Assistant Sec-
retary for Indian Affairs at the Department of Interior; and Ms.
Pamela Williams is accompanying Mr. Laverdure today.

So welcome, Mr. Laverdure, again and please proceed with your
testimony.

STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL
DEPUTY ASSISTANT SECRETARY—INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR; ACCOMPANIED BY
PAMELA WILLIAMS, DIRECTOR, INDIAN WATER RIGHTS
OFFICE

Mr. LAVERDURE. Good afternoon, Mr. Chairman.

The CHAIRMAN. Good afternoon.

Mr. LAVERDURE. And Members of the Committee. My name is
Del Laverdure. I am the Principal Deputy Assistant Secretary for
Indian Affairs at the Department of the Interior.

I am here today to provide the Department’s position on S. 134,
the Mescalero Apache Tribe Leasing Authorization Act; S. 399, the
Blackfeet Water Rights Settlement Act of 2011; S. 1327, a bill to
transfer certain authority and resources to the Utah Dineh Cor-
poration; and S. 1345, the Spokane Tribe of Indians Equitable
Compensation Settlement Act.

But first before I begin, I would like to do, as Senator Tester did,
and acknowledge the passing of a very significant Indian leader,
Elouise Cobell, and in fact the Assistant Secretary, Larry Echo
Hawk, is in flight out there to be attending services. Otherwise, he
might be here today.

As far as the testimony, it is important to begin by stating that
the Administration strongly supports the principles of self-deter-
mination and self-governance, and recognizes that intrinsic to these
principles is Tribal control over Tribal resources.

Like Tribal homelands, water is essential to the health, safety
and welfare of Native people and Tribal governments are in the
best position to determine how their water will be used.

S. 134 would enable the Mescalero Apache Tribe to lease its ad-
judicated and quantified water rights for use within the State of
New Mexico for up to 99 years. The bill to lease water rights under
S. 134 is consistent with the department’s longstanding support for
leasing quantified water rights recognized in Indian water rights
settlements.
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Leasing is an important and acceptable way for which Tribes
may achieve economic value from the use of their resources. The
Department believes that the policy on approval of water leases
should parallel aspects of its policies on approving leases of land.
Therefore, the department supports S. 134, the Mescalero Apache
Tribe Leasing Authorization Act, with the amendments discussed
in my full statement for the record.

It 1s also important to note that this Administration supports the
resolution of Indian water rights claims through negotiated settle-
ment. Our general policy of support for negotiations is premised on
a set of general principles that include the following.

That the United States participate in water settlements con-
sistent with its responsibilities as trustee to Indians, that Indian
Tribes receive equivalent benefits for rights which they and the
United States may release as part of the settlement; that Indian
Tribes should realize value from confirmed water rights resulting
from a settlement; and that settlements are to contain appropriate
cost-sharing proportionate to the benefits received by all of the par-
ties benefitting from the settlement.

I want to affirm the Administration’s support for settling Indian
water rights where possible. However, as discussed more fully in
my written statement, the department cannot support S. 399 as in-
troduced. S. 399, the Blackfeet Water Rights Settlement Act of
2011, would provide approval for and authorization to carry out a
settlement of the water rights claims of the Blackfeet Tribe of the
Blackfeet Indian Reservation in Montana.

The Department’s major concerns with S. 399 include the fol-
lowing. Number one, the high cost of implementing this bill, includ-
ing $591 million of specifically authorized costs and unspecified,
but significant, additional costs from several obligations imposed on
the Federal Government without specific authorization of funds;
number two, the settlement does not include a reasonable State
cost share to reflect the benefits that would enure to the non-Fed-
eral and the non-Tribal beneficiaries; number three, the lack of in-
formation regarding what infrastructure projects the Tribe would
pursue under the settlement and the actual costs for such proposed
projects; number four, the requirement that the United States es-
tablish a mitigation fund to benefit a non-Tribal beneficiary; and
number five, that the settlement does not achieve finality in resolv-
ing contentious water management issues in the relevant basins.

These are not all of the concerns the Department has with S.
399, but they are the most significant concerns as are discussed in
my written statement submitted for the record.

The Department believes that the settlement can be accom-
plished in a manner that protects the rights of the Tribe and also
ensures that the appropriate costs of the settlements are borne pro-
portionally. While we do not support S. 399 as introduced, the Ad-
ministration is committed to working with Congress and all parties
concerned in developing a settlement that the Administration can
support.

Consistent with the Administration’s strong support for the prin-
ciples of self-determination and self-governance, and our recogni-
tion that the intrinsic to those principles is Tribal control over
Tribal resources, the department opposes S. 1327, a bill to transfer
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certain authority and resources to the Utah Dineh Corporation. S.
1327 would amend the 1933 Act and its subsequent 1968 amend-
ments by identifying the Utah Dineh Corporation as the trustee of
the former Utah Navajo Trust Fund.

Consistent with our government-to-government relationship with
the Navajo Nation, the department acknowledges and respects the
position of the Navajo Nation as it pertains to the Utah Navajo
Trust Fund. The Department understands that the Navajo Nation
would like to manage the trust and disburse the funds to the Utah
Navajo beneficiaries consistent with the current disbursements and
percentages.

We also understand that the Navajo Nation opposes this bill and
has opposed a similar version in the 111th Congress. At this time,
the department believes it is more appropriate for the Navajo Na-
tion to manage the trust and disburse the funds consistent with
and to further the intent of the 1933 Act.

And finally, Mr. Chairman, S. 1345, Spokane Tribe of Indians of
the Spokane Reservation Grand Coulee Dam Equitable Compensa-
tion Settlement Act. S. 1345 would provide compensation to the
Spokane Tribe for the use of its land for the generation of hydro-
power by the Grand Coulee Dam. Specifically, S. 1345 would re-
quire the Secretary of the Interior to deposit $99.5 million over five
years into a trust fund held by the United States Treasury for the
Spokane Tribe.

The Department is encouraged by significant progress made in
recent months towards resolving issues of concern to the Adminis-
tration. An example of significant progress is the Department’s
support for the removal of the land transfer provisions that were
included in previous legislation.

However, the Administration cannot support S. 1345 in its cur-
rent form. With respect to section five of S. 1345, titled Settlement
Fund, we believe the basis for the settlement has not been estab-
lished by legal claim of the Spokane Tribe. Since the Spokane Tribe
has no legal claim, the Department does not believe that legislation
is appropriate as a settlement of claims.

However, the Department could examine with the Tribe and
Congress other avenues to address the concerns of the Spokane
Tribe. The Department, in consultation with the Bonneville Power
Administration, would be pleased to work with the Committee on
substitute language or amendments to the legislation that we be-
ISieve could meet the needs of the Spokane Tribe and the United

tates.

This concludes my statement and I would be happy to answer
any questions the Committee may have.

[The prepared statement of Mr. Laverdure follows:]

PREPARED STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL DEPUTY ASSISTANT
SECRETARY—INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

S. 134

Good afternoon Mr. Chairman, Vice-Chairman Barrasso and Members of the Com-
mittee. My name is Del Laverdure. I am the Principal Deputy Assistant Secretary
for Indian Affairs at the Department of the Interior (Department). I am here today
to provide the Department’s position on S. 134, the Mescalero Apache Tribe Leasing
Authorization Act.
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The Administration strongly supports the principles of self-determination and
self-governance, and recognizes that intrinsic to these principles is tribal control
over tribal resources. Like tribal homelands, water is essential to the health, safety,
and welfare of Native people, and tribal governments are in the best position to de-
termine how their water will be used. Accordingly, the Department supports S. 134
with the amendments discussed below.

S. 134 would enable the Mescalero Apache Tribe to lease its adjudicated and
quantified water rights for use within the State of New Mexico for up to 99 years.
The term “adjudicated water rights” is defined as those rights adjudicated to the
Tribe in State v. Lewis, 861 P. 2d 235 (N.M. Ct. App. 1993). In leasing its adju-
dicated water rights, the Tribe would have to comply with New Mexico laws and
regulations. In addition, the bill expressly states that the Tribe may not perma-
nently alienate any of its adjudicated water rights.

The ability to lease water rights under S. 134 is consistent with the Department’s
long-standing support for leasing quantified water rights recognized in Indian water
rights settlements. Leasing is an important and acceptable way for which tribes
may achieve economic value from use of their resources. The Department believes
that the policy on approval of water leases should parallel aspects of its policies on
approving leases of land. The Department recommends including language in the
bill that provides that the Tribe shall develop tribal water leasing standards and
submit such standards to the Secretary of the Interior for approval. The tribal water
leasing standards should include provisions under which the tribe would identify
and mitigate impacts that could potentially result from water leasing. Following this
one-time approval of tribal water leasing standards, the Tribe would then have the
authority to approve its own leases of water. In addition, the Department rec-
ommends that language should be added clarifying that the bill applies to water
leases off the Tribe’s reservation.

S. 399

The Department’s position on S. 399, the Blackfeet Water Rights Settlement Act
of 2011, which would provide approval for, and authorizations to carry out, a settle-
ment of the water rights claims of the Blackfeet Tribe of the Blackfeet Indian Res-
ervation of Montana.

I. Introduction

This Administration supports the resolution of Indian water rights claims through
negotiated settlement. Our general policy of support for negotiations is premised on
a set of general principles including that the United States participate in water set-
tlements consistent with its responsibilities as trustee to Indians; that Indian tribes
receive equivalent benefits for rights which they, and the United States as trustee,
may release as part of a settlement; that Indian tribes should realize value from
confirmed water rights resulting from a settlement; and that settlements are to con-
tain appropriate cost-sharing proportionate to the benefits received by all parties
benefiting from the settlement. I want to affirm the Administration’s support for
settling Indian water rights where possible.

Disputes over Indian water rights are expensive and divisive. In many instances,
Indian water rights disputes, which can last for decades, are a tangible barrier to
progress for tribes, and significantly, hinder the rational and beneficial management
of water resources. Settlements of Indian water rights disputes break down these
barriers and help create conditions that improve water resources management by
providing certainty as to the rights of all water users who are parties to the dispute.
That certainty provides opportunities for economic development, improves relation-
ships, and encourages collaboration among neighboring communities. This has been
proven time and again throughout the West as the United States has pursued a pol-
icy of settling Indian water rights disputes whenever possible. Indian water rights
settlements are also consistent with the Federal trust responsibility to American In-
dians and with Federal policy promoting Indian self-determination and economic
self-sufficiency. For these reasons and more, for nearly 30 years, federally recog-
nized Indian tribes, states, local parties, and the Federal government have acknowl-
edged that negotiated Indian water rights settlements are preferable to protracted
litigation over Indian water rights claims.

A Blackfeet water settlement would bring an end to Federal and state court litiga-
tion that has been ongoing for more than thirty years, and resolve conflicts over
water use that began more than 100 years ago. It would open a path forward for
the Blackfeet Tribe to manage its water and related natural resources in a manner
most beneficial to its members and future generations, and provide certainty to the
communities that surround the Reservation. The Department recognizes the sub-
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stantial work and effort that have been put into negotiating this settlement by the
Blackfeet Tribe and the State of Montana. We would like to continue to work with
the parties and the sponsors to address certain concerns, including those discussed
in this statement (such as appropriate non-Federal cost share) that could make this
a settlement that the Administration could support.

As discussed below, however, we cannot support S. 399 as introduced. Our major
concerns with this legislation include: (1) the high cost of implementing this bill, in-
cluding $591 million of specifically authorized costs and unspecified but significant
additional costs from several obligations imposed on the Federal government with-
out specific authorizations of funds; (2) that the settlement does not include a rea-
sonable State cost share to reflect the benefits that would inure to the non-Federal
and non-tribal beneficiaries; (3) the lack of information regarding what infrastruc-
ture projects the Tribe would pursue under this settlement and the actual costs for
such proposed projects; (4) the requirement that the United States establish a miti-
gation fund to benefit a non-tribal beneficiary; and (5) that the settlement does not
achieve finality in resolving contentious water management issues in the relevant
basins. We have other concerns with this legislation; only the most significant of our
concerns are discussed in this statement. However, before we address our significant
concerns it is important to acknowledge the historical background associated with
the water rights of the Blackfeet Tribe.

II. Historical Context

The history of the relationship between the Blackfeet Tribe and the United States
is not one of which the United States can be proud. The Treaty with the Blackfeet
in 1855 encompassed some 27,500 square miles of Blackfeet tribal lands in what
was to become Montana. The discovery of gold in the early 1860s brought the first
wave of non-Indians into the territory, along with increasing pressure to open the
Reservation to non-Indian settlement. A series of executive orders reduced and
reconfigured the Reservation and then in 1888, it was divided into three separate
and smaller reservations: the Fort Belknap Reservation, the Fort Peck Reservation,
and the Blackfeet Reservation. The Blackfeet Reservation was further diminished
in 1895 (Agreement of September 19, 1895, ratified on June 10, 1896, 29 Stat. 321,
chapter 398, hereafter “1895 Agreement”), when the United States purchased from
the Tribe 800,000 acres of land along the western boundary of the Reservation, with
the Tribe reserving rights to hunt, fish and cut wood and remove timber on the
“ceded lands,” so long as they remained “public lands” of the United States. The
land was thought to have contained valuable deposits of gold, silver, and copper, but
the mineral reserves did not prove out. Instead, a plan to establish a national park
on the land moved forward. The rights retained in the ceded lands by the Tribe in
the 1895 Agreement almost immediately became an issue between the Tribe and
Glacier National Park and have remained so to the present.

In the 1895 Agreement, the United States promised that the Reservation would
not be allotted without the consent of the adult men of the Tribe (Article V), and,
that if the government were to build a canal to control the abundant supply of water
available seasonally in the St. Mary River, the canal would be constructed to pro-
vide irrigation water for the Reservation (Article III and Meeting Minutes). Within
just a few years, the Reservation was opened to allotment; construction of a canal
to capture the supply of the St. Mary River had begun, which was done in conjunc-
tion with land purchases by the Bureau of Reclamation; and the canal was designed
and constructed to divert St. Mary water off of the Reservation for the benefit of
the Milk River Project, which is located some 200 miles away, and not for the ben-
efit of the Tribe. In 1909, the United States entered into a treaty with Canada ap-
portioning the waters of the St. Mary and Milk Rivers. This Treaty did not specifi-
cally address the water rights of the Blackfeet Nation and other Tribes, even though
it was concluded just after the United States Supreme Court handed down its 1908
decision in Winters v. United States—a case involving the Milk River, which estab-
lished the doctrine of Federal Indian reserved water rights.

There is an abundant supply of water arising on or near the Blackfeet Reserva-
tion, but much of it is diverted off the Reservation, which along with a lack of stor-
age capacity for on-Reservation use and a limited growing season, creates numerous
challenges for the Tribe. These challenges in part account for the high unemploy-
ment and devastating poverty rate that has plagued the Reservation for genera-
tions. Securing control of and actively managing Reservation water resources would
be an important step towards improving economic conditions on the Reservation and
creating the homeland envisioned in the numerous treaties and agreements that
serve as the foundation of the United States and Blackfeet Tribe’s relationship.
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II1. Blackfeet Montana Water Rights Compact and Proposed Legislation

S. 399 would approve a Compact entered into by the Blackfeet Tribe and the State
of Montana in an effort to settle all the Tribe’s water rights claims in Montana. The
legislation specifically authorizes funding of $591 million, but the actual cost to the
United States of implementing S. 399 would be substantially higher because the leg-
islation requires the United States to carry out a number of actions spending “such
sums as may be necessary.” Major costs would be incurred to carry out the require-
ments of section 5(a) related to the St. Mary River, section 5(b) related to compensa-
tion to the Tribe for Milk River Project Rights-of-Way and easements, and section
11 regarding Milk River water rights. S. 399 as introduced does not even attempt
to quantify the amounts that the United States would be required to pay to satisfy
the requirements of these sections. Likewise, S. 399 is silent on the amount required
for the Birch Creek Mitigation Fund that would be established under section 9.

Of the $591 million that are specifically authorized, $466 million are slated for
the Blackfeet Land and Water Development Fund established in section 8(a) of S.
399. This trust fund would be used by the Blackfeet Tribe to carry out activities
at its option. The list of authorized uses in section 8(a) is extremely broad. $125
million 1s authorized for the Secretary of the Interior to carry out rehabilitation and
improvement activities for the Blackfeet Irrigation Project and Four Horns Dam and
Reservoir. The legislation does not make clear what would happen if $125 million
is not enough to complete the work called for in section 5(d) of the Act, although
the Tribe may be able to use funds provided to it through the Land and Water De-
velopment Fund to complete the work. As will be discussed further below, this needs
to be clarified so that the Secretary does not face open-ended and unfunded man-
dates and the United States does not face continuing liabilities, instead of finality,
despite the expense and breadth of this settlement.

The settlement would recognize a tribal water right to approximately 750,000
acre-feet per year of surface water from the flow of several rivers on the Reserva-
tion, including the St. Mary River, the Milk River, Cut Bank Creek, Two Medicine
River, Badger Creek and Birch Creek. Citizens of the State of Montana benefit
under the settlement as non-irrigation State based water rights are protected under
the Compact in each of these basins, while irrigation State based water rights are
protected for a period of ten years in the Cut Bank Creek and Milk River Basins
and are then subject to a call by the Tribe.

The remainder of this testimony will summarize a number of significant concerns
regarding S. 399 as introduced.

IV. Major Concerns

A. Federal Cost

The Department has serious concerns with the amount of the appropriations that
would be needed to carry out this settlement. Section 14 authorizes appropriations
in the amount of $591 million plus additional sums as may be necessary to resolve
the St. Mary and Milk River conflicts and to implement the Birch Creek Agreement
discussed above. Aside from just the sheer magnitude of the cost of this proposed
settlement, there is little information regarding the projects the Tribe plans on
funding using the trust fund that would be established under legislation. The De-
partment has made it clear to the Tribe that it needs much greater detail and cer-
éaigs% along with a more realistic level of funding before it will be able to support

As a practical matter, the size of the Federal obligation created under S. 399 in
relation to the Department’s budget presents significant challenges. As an example,
the Bureau of Reclamation currently has a backlog of more than $2 billion in au-
thorized but unfunded rural water projects. This is in addition to other authorized
but unfunded Reclamation projects. Moreover, the breadth of the many benefits that
would flow to the Blackfeet Tribe and the non-tribal beneficiaries under the settle-
ment at almost exclusively Federal cost, such as the rehabilitation and improvement
of the Blackfeet Irrigation Project and significant funding for unspecified and open-
ended water and economic development projects, raises serious concerns because of
the precedent that enactment of such a large settlement could set for future Indian
water rights settlements.

B. Non-Federal Cost Share

S. 899, as introduced, authorizes almost $600 million in Federal appropriations.
Significantly, the legislation authorizes $125 million of this cost for the rehabilita-
tion, improvement, and expansion of the Blackfeet Irrigation Project and Four
Horns Dam and Reservoir. Many of the benefits from Four Horns Dam and Res-
ervoir would go to secure a guaranteed water supply for the Birch Creek water
users associated with Pondera County Canal and Reservoir Company (PCCRC), a
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private off-Reservation irrigation company south of the Reservation. Birch Creek
forms the southern boundary of the Blackfeet Reservation and was the subject of
Conrad Inv. Co. v. United States, 161 F. 829, 831 (9th Cir. 1908), where “the para-
mount rights of the [Blackfeet] Indians” to Birch Creek were decreed. If the Tribe
develops the full Birch Creek water right it negotiated under the Compact with
Montana, the water supply available to PCCRC will decrease.

The Birch Creek Agreement between the State and the Tribe attempts to solve
this problem by authorizing the construction of a new pipeline to deliver 15,000 AF/
yr to PCCRC, water that is made available by the enlargement of Four Horns Dam,
a Bureau of Indian Affairs (BIA) irrigation project facility. Though the Tribe’s con-
sultant estimates that full implementation of the cost for the Four Horns project
will cost as much as $215 million, S. 399 authorizes only $125 million for the Sec-
retary to pay for both Four Horns Dam and Reservoir and expansion of the Black-
feet Irrigation Project. Any additional required funding for this project would need
to come from the Tribe’s water development fund, although this is not clear from
the language used in S. 399 and would require clarification. The Administration es-
timates that about half of the full implementation cost of $215 million is attrib-
utable to non-tribal water users. Montana agreed in the Birch Creek Agreement to
pay the Tribe $14.5 million for its deferral of its Birch Creek water right for a pe-
riod of up to 15 years during construction of the Four Horns Dam enlargement and
associated infrastructure, then for its delivery of 15,000 AF/yr to PCCRC for 25
years. Additionally, the State, during water rights negotiations, paid the Tribe
$500,000 to conduct appraisal level designs of the Four Horns enlargement project.
The State also will contribute an additional $20 million towards construction of the
PCCRC pipeline for a total cost share by the State of $35 million, just 6 percent
of the specifically authorized costs of the settlement and around 33 percent of the
Administration’s estimate of the State’s share of the capital cost of this project.

Additional benefits to State users in the Compact arise from the Tribe’s agree-
ment to protect junior state water rights holders, especially in the St. Mary and
Milk River basins. These benefits are substantial although not quantified in the set-
tlement. The Department is confident that settlement benefits, e.g., protecting exist-
ing non-Indian water users, securing the Tribe’s water rights, and empowering the
Tribe to control and manage its water resources, can be achieved at a lower cost
than the Birch Creek Agreement contemplates. The United States has engaged ex-
perts to identify alternatives, and working in collaboration with the Tribe, is pre-
paring an alternative proposal for consideration by the State. While the Department
supports the goal of preserving existing water uses whenever possible, substantial
Federal outlays that benefit non-Indian water users are not acceptable.

C. Lack of Information Regarding Proposed Use of Trust Fund and Infrastructure

Projects

Section 8 of S. 399 authorizes the Tribe to use a $466 million Land and Water
Development Fund for: (1) the acquisition of land or water rights; (2) water re-
sources planning, development, and construction, including storage and irrigation;
(3) agricultural development; (4) restoring or improving fish or wildlife habitat; (5)
fish or wildlife production; (6) any other water storage project, land or land-related
project, or water or water-related project; (7) cultural preservation; (8) the operation
and maintenance of water and water-related projects and environmental compliance
related to projects constructed under this Act; (9) development of administrative in-
frastructure to implement this Act, including development of the tribal water code;
(10) design and construction of water supply and sewer systems and related facili-
ties; (11) measures to address environmental conditions on the Reservation; and (12)
water-related economic development projects. The authorized uses of this fund are
so broad that it is difficult for the United States to evaluate whether the fund is
sized appropriately.

Likewise, the Department does not have sufficient information regarding the in-
frastructure projects that the Tribe wants to carry out under this settlement. With-
out this information, we cannot evaluate the Tribe’s estimated costs for the proposed
projects or determine an appropriate Federal cost share. The $125 million author-
ized for the Secretary to carry out infrastructure projects would not be sufficient to
complete the actions called for under section 5(d) of S. 399 as introduced. The legis-
lation should clarify the respective responsibilities of the Secretary and the Tribe
under the legislation. It is our understanding that the Tribe would be responsible
for completing these infrastructure projects using funds provided to the Tribe under
this settlement after the Secretary has spent the amount specifically authorized in
section 14 for these purposes.

The Blackfeet Irrigation Project (Project) was authorized for construction in 1907
at 106,000 acres but only 51,000 acres have been completed. Sixty percent of the
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Project’s land is in trust owned by either the Tribe or individual tribal members and
about 40 percent is owned by non-Indians. The BIA estimates the Project’s total de-
ferred maintenance costs at over $29 million. About 38,300 acres are being assessed
operation and maintenance fees. Section 5(d)(1) of the legislation calls for full build
out of the Project to the authorized acreage. The rehabilitation of the Project in-
cludes plans to enlarge Four Horns Reservoir and associated delivery systems, in-
cluding the Birch Creek portion of the Project discussed above. The legislation lacks
specifics with respect to the proposed rehabilitation projects the Tribe plans to un-
dertake. The Department has expressed its concerns about the scope and cost of the
proposed rehabilitation of the Project, and the Tribe is working with us to more nar-
rowly focus its plans for rehabilitation. The Tribe is also considering the Depart-
ment’s proposal that after completion of an agreed upon rehabilitation and improve-
ment of the Project, the United States would transfer to the Tribe title to the
Project.

Although not specifically referenced in the legislation, it is understood that the
Tribe intends to develop a regional drinking water system using funding provided
under this settlement. Parts of the Blackfeet Reservation have been under a “boil
order” for more than a decade. While the Tribe has been working to develop and
construct a regional water supply system, only portions of it are complete. The $466
million Blackfeet Land and Water Development Fund authorized in this legislation
could be used by the Tribe for funding the proposed regional water system, which
according to the Tribe’s estimates will cost around $110 million. If the actual costs
of construction are higher than that, the Tribe would need to use more of the Fund
for this purpose. Assuming that the system would serve over 25,000 users, the $110
million estimate reflects a cost per person of approximately $4,300 for the system,
which compares favorably with costs associated with other projects in the region.
The Tribe is considering how to modify its proposal, however, in view of the Depart-
ment’s concerns about the expense of the project. Our respective technical experts
are exploring ways to achieve cost savings through possible redesign of certain ele-
ments of the proposed regional water system. We are confident that a better, more
efficient design is possible.

D. Mitigation Fund to Benefit non-Indians

The State and the Tribe entered into a side agreement, which the proposed legis-
lation would approve and to which it would bind the United States, to secure a per-
manent supply of water for the PCCRC, which supplies irrigation water to its mem-
bers as well as the municipal supply to the City of Conrad. Under this side agree-
ment, the State will pay the Tribe to defer its use of Birch Creek for a period of
up to 15 years while infrastructure is built to guarantee delivery of water to the
PCCRC. Once the infrastructure is completed, the Tribe will supply 15,000 AF/yr
for 25 years to PCCRC. Moreover, Section 9 of this bill requires the United States
to establish a fund “to be used to mitigate the impacts of development of the tribal
water right . . . on the Birch Creek water supplies of the PCCRC Project” and au-
thorizes the appropriations of “such sums as are necessary” for this purpose. The
United States strongly opposes this unprecedented inclusion of a fund to benefit
non-Indian beneficiaries in a settlement using scarce Federal dollars. While Indian
water rights settlements routinely seek to protect existing non-Indian water uses so
as not to unduly impact local economies, they have not to date included Federal
funds to compensate non-Indian water users if the future exercise of a tribe’s estab-
lished water rights causes an impact on future non-Indian water uses. The United
States cannot afford this sort of precedent, and it is unclear what additional poten-
tial liabilities this may impose on the United States.

E. Lack of Resolution in the St. Mary and Milk River Basins

The proposed legislation leaves important matters involving the Tribe’s water
rights in the St. Mary River and Milk River Basin unsettled, imposing upon the De-
partment the obligation to develop solutions to these problems after the settlement
is enacted. This guarantees that there will be significant obstacles to ever achieving
realistic solutions to these problems. The Department is committed to developing
real solutions to the issue of Tribe’s water rights in the St. Mary River and the Milk
River before a settlement is enacted. The two main concerns of the Department are
found in sections 5 and 11 of the Blackfeet legislation, although we have other con-
cerns with the indefiniteness of some of the legislation’s provisions as discussed
more fully below. Section 5 of the legislation directs the Secretary to allocate to the
Tribe 50,000 AF/yr of stored water in Lake Sherburne Reservoir free of any charges
and to agree to lease the water back from the Tribe at an undetermined price for
an indefinite period of time. The provision’s apparent goal is to have the Depart-
ment find a way to provide the Tribe with a firm supply of 50,000 AF/yr on a per-



15

manent basis and use the lease provision as a stop gap measure while the effort
to find the additional supply is underway. This requirement is complex and raises
difficult issues, including feasibility and future liability. Water rights in the Milk
River Basin for both the Blackfeet Tribe and the Ft. Belknap Indian Community
are set forth in their respective Water Rights Compacts with Montana and Section
11 directs the Secretary to resolve conflicts that may arise between the two tribes.

Taken together, these issues create real and significant conflicts over water use
and water availability and will create difficult problems for the United States and
for the communities that are affected by this proposed settlement. They must be re-
solved before the Administration will be able to lend its support to the Blackfeet
water rights settlement. The purpose of a water rights settlement is to create the
conditions for harmonious working relationships among the parties, but these goals
will not be achieved if a settlement creates significant new liabilities and leaves sig-
nificant conflicts over water use and water availability unresolved.

F. Additional Concerns

We have other concerns with the proposed legislation, including but not limited
to the following. First, the waivers as set forth in section 12 of the legislation are
inadequate, particularly given the broad nature of this legislation. The Administra-
tion has developed language that we believe is appropriate for waivers in Indian
water rights settlements and such language should be followed here. Second, further
analysis is needed with respect to the rights of allottees. The Administration has
an obligation to protect allottees and the language of Section 7(b) does not contain
the certainty that we require so that allottees are fully protected under the settle-
ment. Third, the Department, including the National Park Service (NPS), believes
that the water rights (including instream flows) that Glacier National Park had
quantified in the 1994 Water Rights Compact with the State of Montana and the
water rights that the Tribe seeks to have confirmed in its water rights settlement
generally are consistent. The Department is working with the Tribe and the NPS
to seek a resolution to several concerns with the legislation, including water rights
of the park, potential impacts of the settlement, if any, on park resources, or other
issues related to the park.” Lastly, Section 7(f) permits the Tribe to lease “any por-
tion of the tribal water right” for use off the Reservation. While the Department has
supported authority for tribal water leasing in several prior settlements, it is con-
cerned with the broad and uncertain aspects of this language.

V. Conclusion

S. 399 and the underlying Compact are the products of a great deal of effort by
many parties and reflect a desire by the people of Montana, Indian and non-Indian,
to settle their differences through negotiation rather than litigation. This Adminis-
tration shares that goal, and hopes to be able to support a settlement for the Black-
feet Tribe after a full and robust analysis and discussion of all aspects and ramifica-
tions of this large settlement.

The Administration is committed to working with the Tribe and other settlement
parties to reach a final and fair settlement of the Tribe’s water rights claims. This
settlement, when completed, will provide certainty to the State of Montana and non-
Indian users and will enable the Blackfeet Tribe to put its water rights to use for
the economic benefit of the Blackfeet Reservation and its residents. If the parties
continue to negotiate in good faith, we are hopeful that an appropriate and fair set-
tlement can be reached that will contribute to long-term harmony and cooperation
among the parties.

We believe settlement can be accomplished in a manner that protects the rights
of the Tribe and also ensures that the appropriate costs of the settlement are borne
proportionately. While we do not support S. 399 as introduced, the Administration
is committed to working with Congress and all parties concerned in developing a
settlement that the Administration can fully support.

S. 1327

The Department opposes S. 1327, a bill to amend the Act of March 1, 1933, to
transfer certain authority and resources to the Utah Dineh Corporation, and for
other purposes.

Background

In 1933, Congress established the Utah Navajo Trust Fund (UNTF), Pub. L. No.
72-403, 47 Stat.1418 (1933 Act), which designated Utah as the trustee. UNTF’s cor-
pus was derived from 37.5 percent of net royalties from the extraction of oil and
gas deposits under the Navajo Reservation’s Aneth Extension. According to the stat-
ute, the 37.5 percent net royalties are to be paid to the State of Utah, for the health,
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education and general welfare of the Indians residing in the Aneth Extension. In
1968, Congress expanded the beneficiary class to include all Navajos living in San
Juan County, Utah, Pub. L. No. 90-306, 82 Stat. 121. The Navajo Nation has man-
aged 62.5 percent of the net royalties since the initial development of oil and gas
on the Navajo Reservation.

In approximately 1959, oil and gas wells in the Aneth Extension began producing
in paying quantities, and the Department, through oil and gas mining leases on the
Navajo land, began collecting oil and gas royalties. The leases are between the Nav-
ajo Nation and the producer, and are subject to approval by the Secretary of the
Interior. ! The State of Utah is not a party to the tribal leases for these oil and gas
royalties.

In 2008, the State of Utah decided to resign as trustee of the UNTF, and allowed
UNTF, as a state agency, to sunset. The State moved the responsibility to fulfill the
liabilities and obligations of the repealed UNTF to the State of Utah’s Department
of Administrative Services. The State also provided for a transition process until the
United States Congress designates a new administrator of the 37.5 percent of the
Utah Navajo royalties identified in the 1933 Act.

The Office of Natural Resources Revenue (ONNR) receives the Report of Sales and
Royalty Remittance from the royalty payor and prepares a monthly summary of the
reported royalties for 21 Aneth leases. Currently, the royalties are paid to the
ONRR, the same as all other Indian leases. The ONRR then forwards the funds to
the Navajo Nation, and simultaneously reports to the Navajo Regional Office of the
Bureau of Indian Affairs (BIA) on the respective funding amounts due to Navajo Na-
tion and to the State of Utah Navajo trust entity. The BIA then forwards cor-
respondence to the Navajo Nation recapitulating the ONRR-calculated funding split
and directing Navajo Nation to forward the appropriate amount to the Utah Navajo
trust entity.

Department’s Concerns with S. 1327

S. 1327 would amend the 1933 Act and its subsequent 1968 amendments by iden-
tifying the Utah Dineh Corporation as the trustee of the former UNTF. Consistent
with our government-to-government relationship with the Navajo Nation, the De-
partment acknowledges and respects the position of the Navajo Nation as it pertains
to the UNTF. The Department understands that the Navajo Nation would like to
manage the trust and disburse the funds to the Utah Navajo beneficiaries consistent
with the current disbursement and percentages. We also understand that the Nav-
ajo Nation opposes this bill and has opposed a similar version in the 111th Con-
gress. The Department, therefore, opposes S. 1327. At this time, the Department be-
lieves it is more appropriate for the Navajo Nation to manage the trust and disburse
the funds consistent with and to further the intent of the 1933 Act.

Furthermore, without additional background or definition of whom, or what
makes up, the Utah Dineh Corporation, the Department is concerned with the des-
ignation of the Utah Dineh Corporation as the trustee for the 37.5 percent. We are
also concerned with the deletion of a significant portion of the 1933 Act and its sub-
sequent amendments that required “planning of expenditures” in cooperation with
the appropriate department, bureaus of the United States and with the Navajo Na-
tion. The planning and cooperation would not be required by the Utah Dineh Cor-
poration under S. 1327. Also, the Department is concerned that S. 1327 would elimi-
nate the reporting requirement of the 1933 Act, whereby an annual report was sent
to the Navajo Area Regional Director of the BIA.

Again, for the above stated reasons, the Department opposes S. 1327. This con-
flludes my statement. I would be happy to answer any questions the Committee may

ave.

S. 1345

Thank you for the opportunity to present the Administration’s views on S. 1345,
the Spokane Tribe of Indians of the Spokane Reservation Grand Coulee Dam Equi-
table Compensation Settlement Act.

S. 1345 would provide compensation to the Spokane Tribe of Indians for the use
of its land for the generation of hydropower by the Grand Coulee Dam. Specifically,
S. 1345 would require the Secretary of the Interior to deposit $99.5 million over 5
years, $23,900,000 for fiscal year 2012 and $18,900,000 for the following 4 fiscal
years, into a trust fund held by the United States Treasury for the Spokane Tribe.

1See, e.g., 25 U.S.C. §396a (provision in 1938 Indian Mineral Leasing Act allowing tribe to
lease unallotted Indian land for mining purposes, subject to Secretary of Interior approval); 25
C.F.R. Pt. 211 (Leasing of Tribal Lands for Mineral Development).
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The Department is encouraged by significant progress made in recent months to-
ward resolving issues of concern to the Administration, however, the Administration
cannot support S. 1345 in its current form.

As an example of the significant progress, the Department supports the removal
of the land transfer provisions that had been included in prior legislation. Section
9 (a) of S. 1345, “Delegation of Authority,” presents an alternative approach for ad-
dressing the Spokane Tribe’s interest in reestablishing its law enforcement authori-
ties within the boundaries of the Spokane Reservation. While the Department sup-
ports the concept of providing a clear delegation of authority to the Tribe to achieve
its law enforcement goals, we are concerned that the language in S. 1345 is
overbroad and could be construed to delegate more than just the authority intended
by the Tribe. The Department is willing to work with the Committee or the Tribe
to craft acceptable language for this provision, and, alternatively, is willing to ac-
complish the intent of this provision of the legislation administratively through a
written delegation letter from the Secretary to the Spokane Tribe.

With regard to Section 5 of S. 1345, “Settlement Fund,” the basis for this settle-
ment has not been established by a legal claim of the Spokane Tribe. Since the Spo-
kane Tribe has no legal claim, the Department does not believe this legislation is
appropriate as a settlement of claims. However, the Department could examine with
the Tribe and Congress other avenues to address the concerns of the Spokane Tribe.

Finally, although the Department is concerned with this legislation being styled
as a settlement act, settlement acts generally should include a provision that re-
quires the Tribal government to ratify and approve this legislation as a complete
settlement prior to the Act becoming effective.

The Department, in consultation with the Bonneville Power Administration,
would be pleased to work with the Committee on substitute language or amend-
ments to the legislation that we believe could meet the needs of the Spokane Tribe
and the United States.

Mr. Chairman, this concludes my written statement. I would be pleased to answer
any questions the Committee may have.

The CHAIRMAN. Thank you very much, Mr. Laverdure.

For each bill that we are hearing about today, can you tell me
how the Department will work with sponsors and this Committee
so that we can all move forward legislatively, while still addressing
the concerns of the Department and not delaying the legislation?

Mr. LAVERDURE. Thank you, Mr. Chairman.

With respect to the Blackfeet Water Rights Settlement Act, our
Secretary’s Indian Water Rights Office has been working closely
with the Blackfeet Tribe over this past year to try to resolve Fed-
eral concerns. Our testimony today makes clear that the Depart-
ment still has several significant problems with the legislation as
introduced, but that we are committed to working with the Tribe
to find solutions so that the Administration can support a Blackfeet
settlement.

With respect to the Spokane Equitable Compensation Act, the
Department’s Associate Deputy Secretary, Meghan Conklin, has
been working closely with Senator Cantwell’s office to resolve our
concerns and we will continue to do so.

In addition, the Department would be happy to work with the
sponsors of the Mescalero Water Leasing Authorization Act, which
we support, and on S. 1327 regarding the management of the trust
fund and the Utah Dineh Corporation.

The CHAIRMAN. Thank you.

Let me call for questions from Senator Tester.

Senator TESTER. Thank you, Mr. Chairman.

And thank you for being here today, Del. I appreciate your testi-
mony.

You had mentioned one of your first concerns is the high cost,
$591 million. And then you talked about unspecified dollars with-
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out specific authorization. Could you flesh that out a little bit for
me? What are you talking about?

Mr. LAVERDURE. Yes, Senator Tester. On page three of the for-
mal written testimony submitted to the Committee, the paragraph
under section three talks about the phrase on a number of actions
of spending “such sums as may be necessary” and that is in several
of the provisions so that it doesn’t have a finite number. And that
is in addition to the $591 million price tag in the bill as introduced.

Senator TESTER. And so what you are looking for is a conversa-
tion between the Department and the Tribe to put actual numbers
in those areas, instead of the verbiage such sums as necessary?

Mr. LAVERDURE. Yes.

Senator TESTER. Okay.

Chris, when you get up, I am going to ask you why that language
is in there so remind me if I forget. Okay?

The other question I had was, look, I have a lot of respect for
you. I think you are a good guy. We need somebody in the Depart-
ment that is going to sit down and negotiate in good faith with the
Tribe and with us. Who is that going to be? Is that going to be you?
Is that going to be somebody else?

Mr. LAVERDURE. We send the entire Federal water rights team
out to Browning just I think two and a half to three weeks ago.
If I hadn’t had a prior commitment, I would have went myself per-
sonally, but I can commit to you today that I would be happy to
be the person heading the Federal water rights team to go out
there and try to resolve the issues of concern that we have.

Senator TESTER. That is good because if we have a point person,
when we have a point person and you don’t get ping-ponged
around. So I appreciate that.

Do you know of or have you proposed any alternatives to the
Tribe or the State to address some of the five major comments that
you had negative about it? Have we got to that point yet?

Mr. LAVERDURE. I would like to turn to my colleague, Pam Wil-
liams. She is the head of the Secretary’s Indian Water Rights Of-
fice and I know she works closely with all of the negotiating teams,
so she can answer with specificity the questions you have.

Senator TESTER. Okay.

Ms. WiLLiaMS. Senator Tester, we have been working with the
Tribe closely, very intensely in the last few months. And only re-
cently we received some proposals from the Tribe that we find to
be very useful, I think progressive, and we are very excited about
some of those concepts. And we are looking forward to beginning
ahdialogue immediately with the Tribe on those new concepts with
them.

Senator TESTER. I appreciate that. Is it within your, I mean, ne-
gotiations are something that you kick stuff back to them. This is
a possible solution; this is an idea that could work. Have you guys
done any of that? Have you guys proposed any solutions for the
problems that you see?

Mr. WiLLIAMS. Yes, we have proposed a number of alternatives
in the settlement.

Senator TESTER. Okay, good.

Let me go back to some of the concerns. The size of the project,
for one. The second one was there wasn’t a reasonable amount of
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State dollars. I think about $35 million, correct? And hasn’t there
been water compacts that have been passed that had no State
match in them whatsoever?

Number one, what is a reasonable amount? And number two, I
will say it the way I see it. Why are we holding Blackfeet to a high-
er standard than we hold some of the other water settlements to?

Mr. LAVERDURE. Three things, Senator Tester. Number one, the
State contribution is roughly 6 percent of the total amount that is
proposed in the introduced bill. In addition, the Department, to my
knowledge, has had concerns with every Indian water rights settle-
ment that came from Montana and Montana’s proportional con-
tribution. And all of them I think have been deemed insufficient in
the records in each of the testimonies. In fact, I had experienced
the same when I was on another side of the table.

And with respect to the $35 million that you mentioned, $15 mil-
lion was to go for the deferral of 15 years for the call right of the
Blackfeet, the senior water rights for the irrigation project just
south of the reservation boundary. And then the $20 million was
meant for the outlay of the pipeline coming from the, to increase
the capacity of the irrigation project to go down to the community
south, which is all to benefit a community south of the reservation,
as opposed to the Blackfeet directly.

Senator TESTER. So what are you saying? Are you saying that
$35 million isn’t being spent correctly? Or are you saying that $35
million isn’t an adequate amount?

Mr. LAVERDURE. We are saying that the $35 million, when the
State provides proportional contribution, that it should be to the
benefit of the Blackfeet Nation and its citizens.

Senator TESTER. Okay. If we get this water settlement through,
and no matter how that $35 million is spent, you understand better
than anybody in this room what kind of benefit it is going to be
to the Blackfeet people. Okay.

I have run out of time. If we have a second round, I have more
questions.

The CHAIRMAN. Senator Cantwell?

Senator CANTWELL. Thank you, Mr. Chairman.

Mr. Laverdure, are you speaking on behalf of the entire Interior
Department? I mean, is the Bureau of Reclamation satisfied with
this legislation since they are the ones who had issues or concerns
and actually run Lake Roosevelt from a reservoir perspective?

Mr. LAVERDURE. Senator Cantwell, I am speaking on behalf of
the Department, and Reclamation’s concerns are partially included
in the written statement that we provided, which was fairly short.

Senator CANTWELL. So even though we have heard from the Bu-
reau of Reclamation that they don’t have any concerns, you are
now saying they do?

Mr. LAVERDURE. Actually, there were two underlying issues sub-
mitted in the formal written statement. One was some law enforce-
ment provisions that thought could be taken care of better outside
of some of the underlying Acts that created Grand Coulee Dam or
authorized it.

In specific law enforcement, we thought that the Secretary could
simply delegate the law enforcement authority that the Spokane
Tribe is seeking, rather than in this legislation where there are a
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number of other non-law enforcement delegations that could be
provided under that.

And the second was that this was titled as a settlement act from
claims and that from the Department’s perspective, it is more of an
equitable compensation because of the long history dealing with
the Indian Claims Commission Act and the fact that Colville was
able to amend its underlying claim to include the hydropower value
and the fisheries issue. Whereas, the Spokane Tribe was unable to
include that. And that is the piece of the equitable compensation.

Senator CANTWELL. But are those Bureau of Reclamation issues,
the law enforcement and the claim issue?

Mr. LAVERDURE. The claim issue is from the Department of Jus-
tice’s perspective; the legal claim issue.

Senator CANTWELL. So does the Bureau of Reclamation, are they
satisfied with the legislation as it relates to the Lake Roosevelt
Reservoir?

Mr. LAVERDURE. Except the law enforcement aspect of it.

Senator CANTWELL. Okay.

And then back to this issue, the second issue that you are rais-
ing. Do you see any difference between the damage to the Spokane
Reservation, to its way of life, and the damage that was done to
the Colville Tribe? Do you see any difference in the damage?

Mr. LAVERDURE. No.

Senator CANTWELL. No, okay. So the damage was the same.

And the fact that the Colville received a settlement in 1994 for
the exact same harm. You know, they lost access to salmon and
land and burial sites and all sorts of thing. That settlement, my
understanding is, had Department of Justice support despite the
assertion that the Tribe had no legal claim, a position that it had
argued for many years. Is that correct?

Mr. LAVERDURE. My understanding, and it was included in the
2000 GAO report, that Colville actually was able to amend its un-
derlying Indian Claims Commission filing and it did include the
fisheries, as well as the hydropower value. Whereas the Spokane
were seeking outside the legal ICC claims and were unable to
amend their underlying claim to include that.

That was my understanding of the basis of the Colville settle-
ment in the mid-1990s.

Senator CANTWELL. So you are saying that the technicality of
how they reached the agreement and what it was called at the
time, the Department of Justice basically was supporting the
agreement because of the structure.

Mr. LAVERDURE. I think because of that history that there was
less objection to that.

Senator CANTWELL. Well, they either objected that they had no
legal claim, or they did. So I am just trying to understand. Do you
think the Department of Justice objected to the settlement, because
they didn’t object to it, so I am trying to understand that they
didn’t object to it, what are they, they also, what are they saying
about the fact that Colville had no legal claim?

Mr. LAVERDURE. Actually, Senator, I think they did have a legal
claim, the Colville, because they were able to amend their original
ICC claim to include the two things that Spokane unfortunately did
not get to amend their underlying claim to include.
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Senator CANTWELL. Well, I appreciate that you at least have tes-
tified today that the damage done to both is exactly the same. So
at least thank you for that.

I don’t have any more questions. I will have questions for the
Spokane Tribe when they are before us, Mr. Chairman. Thank you.

The CHAIRMAN. Thank you very much, Senator Cantwell.

Let me welcome and ask our Vice Chair here to make any state-
ment and questions that he may have.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman. I ap-
preciate both the business meeting that we have been working on
together and I look forward to continue working with you on those
mgtters. And thank you for holding the discussion and the hearings
today.

I note that in the third panel, the Honorable Kenneth Maryboy
from Monticello, Utah will be here, and Senator Hatch and I had
a chance to visit at lunch and he is unable to be here to welcome
Kenneth Maryboy, but wants to extend that welcome and I will do
that on Senator Hatch’s behalf.

I do have a couple of questions, if I could, Mr. Chairman. And
it goes back to a 1930s report of advisers on irrigation on Indian
reservations. We are going back now quite a few years. So it was
submitted to this Committee over 80 years ago and it questioned
the viability of the Blackfeet project.

The report noted that adequate preliminary investigations and
studies would have condemned the irrigation project as unfeasible.
And then in 2006, the GAO cited that report, that report from
1930, raising very similar concerns about this project. So we hear
it in 1930 and then we hear it again in 2006.

So I realize that the earlier report really is over a half-century
old, but in light of the recent GAO report, the one from 2006, I
would like to know: Is it a wise use of taxpayer funds to rehabili-
tate the Blackfeet project?

Mr. LAVERDURE. Thank you, Vice Chairman Barrasso.

I don’t dispute some of the background and the factual informa-
tion you provided on that. In fact, we have that. I think from the
beginning there was 106,000 acres, but only roughly half was com-
pleted. And you cite some of the conditions of it.

My understanding is there has been some new movement on
whether in fact aspects of the Blackfeet irrigation project would be
part of the settlement going forward. That has not been changed
in the bill as introduced, but that is my understanding. And I think
that our view is that we would tentatively agree without knowing
all the details right now.

Senator BARRASSO. Yes, because I was wondering what may have
changed since that 1930 report to make this project now a viable
consideration under the water settlement.

Mr. LAVERDURE. To my knowledge, I don’t think anything has
changed.

Senator BARRASSO. And I didn’t know if there was any BIA or
other interagency financial feasibility studies of all of the projects
contemplated by S. 399. Is there such a study? Do you know?
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Mr. LAVERDURE. No.

Senator BARRASSO. Thank you.

Thank you, Mr. Chairman. I appreciate the time. Thanks.

The CHAIRMAN. Thank you very much, Senator Barrasso.

Senator Udall?

Senator UDALL. Thank you, Chairman Akaka, and I thank you
for the witnesses being here today. And let me also echo what sev-
eral Members of the Committee said in terms of Elouise Cobell. It
is a big loss, I think, to all of us. She was a great lady and I think
we will all miss her very much.

Del, I am asking you now about the Mescalero Apache Tribal
Leasing Authorization Act. Is there a precedent of Tribes being
able to lease their adjudicated water rights for up to 99 years?

Mr. LAVERDURE. Yes, Senator. The majority of Congressionally
approved Indian water rights settlements contain leasing provi-
sions. However, each marketing provision is unique and often tai-
lored to the agreements among the settling parties. A 99-year lease
term is not unusual and all of the Arizona water rights settlements
allow them in some way, shape or form.

At this time, the Department doesn’t have a precise list of all of
those that allow a 99-year term because each settlement’s mar-
keting provisions are worded differently and sometimes the key de-
tails are omitted from the Federal legislation and are in the rel-
evant language within the underlying settlement documents.

Senator UDALL. Could you provide to the Committee a rough idea
of how many Tribes have this authority?

Mr. LAVERDURE. We are going to have to go back and look at not
only the Federal legislation, but the underlying agreements, but we
can provide that to the Committee.

Senator UDALL. Thank you very much.

How has water leasing authority been beneficial or detrimental
to Tribes?

Mr. LAVERDURE. I think in general, allowing Tribes to receive
economic value from their resources is beneficial in untold ways,
including having direct exercise over control over their own re-
sources and receiving much-needed revenues. And I fully anticipate
that the panel afterwards will be able to explicate many of the
other reasons that they could utilize that authority for.

Senator UDALL. In your testimony, you make the recommenda-
tion that the Mescalero Apache Tribal Leasing Authorization Act
be changed to include language that provides that the Tribe, and
I am quoting now, your testimony, “shall develop Tribal water leas-
ing standards and submit such standards to the Secretary of Inte-
rior for approval.”

Will you flesh that out a little bit, expand on your idea for the
Committee? What would these water leasing standards entail?

Mr. LAVERDURE. Today, the Department is considering an indi-
vidual bill that will allow a Tribe to lease its water off the reserva-
tion without secretarial approval of the underlying lease. And that
is a novel and new issue for the Department.

The Department has consistently held the view that 25 USC Sec-
tion 177, the restraint on alienation of lands, also applies to the
water resource as well. So to make water leasing consistent with
the Department’s policy on legislation that allows Tribes to lease
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their own land, the Department believes it is prudent for the Sec-
retary to approve standards for the leasing of Indian water rights.

And in terms of detailing those types of standards, they would
include things like identify and mitigate any environmental im-
pacts; ensuring that the fair market value is received that could po-
tentially result from this water leasing; and more or less things
like that that are of a transactional business nature, as opposed to
regulatory nature.

Senator UDALL. Do you consider these to be part of the Depart-
ment’s trust responsibilities vis-a-vis the Tribe?

Mr. LAVERDURE. Yes.

Senator UDALL. And I know Senator Tester asked a question
who, and President Chino is here, I mean who should the Mesca-
lero Apache Tribe be dealing with? Will they be dealing with you
in terms of the expectation on the standards? Or with Ms. Wil-
liams?

I know I am going to be asking President Chino. Make sure,
President Chino, that I ask you about this. And I don’t know if this
is the first time you have heard this or not, but we want to make
sure that you have somebody to work with so that we don’t get our-
selves in a situation where standards are developed and then they
aren’t acted on quickly, and we can’t move things along.

So, it would be you or Ms. Williams or both?

Mr. LAVERDURE. Yes, I mean, if you want one point person, if it
came to me, then I would make sure that we have the legal and
the policy review of the standard so it doesn’t get caught up.

Senator UDALL. Great. Are there standards that you have in
mind right now that are in other water settlements that would be
able to be looked at right off the bat?

Mr. LAVERDURE. Because this is a novel issue, we don’t have
those necessarily there. One, the types of concerns that could be
utilized are from the Navajo Nation who took over its own leasing
where they had their leasing of land regulations developed and
they have some of those concerns listed in there that could be uti-
lized in standards.

Senator UDALL. I think both Navajo and dJicarilla Apache, both
have provisions allowing off-reservation leasing. And so that may
be an area to look at, too. I think you both are nodding in agree-
ment to that.

So thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Udall.

Before I move to the third panel, let me ask whether our Mem-
bers have a second round of questions?

Senator TESTER. I do, Mr. Chairman, if I might.

The CHAIRMAN. Senator Tester?

Senator TESTER. Okay. First thing, Del, could you, and you don’t
have to do it today, if you could get it to me, if you don’t have it
today. If you have it, I would love to hear it. What specifically, or
maybe this is for Ms. Williams, what specifically has been offered
up to the Tribe as far as solutions from the Department?

Mr. LAVERDURE. I think we will have to get back to you on that
because it is a moving target, from what I understand.

Senator TESTER. That would be fine. Good.
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Well, your recommendations shouldn’t be a moving target,
though. I mean, the negotiations should be a moving target, but
your recommendations to the negotiations shouldn’t be a moving
target.

Mr. LAVERDURE. That is correct.

Senator TESTER. Okay. Good.

I didn’t have anything about the 1930 irrigation project so I have
to do this first. Things change in 80 years. I have a 1931 Model
A and I have a 2011 GMC pickup and they are a whole lot different
as far as what is available to them.

So I am going to approach this from a little different perspective.
You are familiar with the Bureau of Reclamation design, engineer-
ing and construction review process? Okay.

It is my belief that the Bureau sent a review team to the reserva-
tion to review and analyze the project’s information before issuing
a report on those projects. Is that correct?

Mr. LAVERDURE. Yes, I think there has been a DEC review.

Senator TESTER. Yes, and my understanding is that the DEC re-
view came out fine. Right?

Ms. WiLLiAMS. My understanding, Senator, is when the Bureau
of Reclamation DEC review took place, they found there wasn’t suf-
ficient information to conclude that the costs were realistic or not
realistic. There was simply not enough material developed to make
definitive determinations.

I think they found that the material developed was accurate, but
it simply wasn’t enough.

Senator TESTER. Okay. Did they make a request of the Tribe for
more information? Do you know? If there wasn’t enough informa-
tion, did they make that request?

I\/és. WiLLIAMS. I think they talked about the need for additional
studies.

Senator TESTER. Okay. Well, that is cool, I just don’t want to end
up, I mean we can go back to the timeline. I think the Department
got involved with this settlement in 1991, if I am not mistaken.
And the timeline then means we are going on 20 years. Correct me
if I am wrong.

And I think that if they need information, we need to get them
information. Another study isn’t exactly what I think we need here
myself, my opinion.

One of the last things you said, Del, was that this settlement
wasn’t finished. And let me tell you what I think I heard, then you
tell me if I was right, that if you supported this settlement and this
settlement was ratified, the water settlement wasn’t finished. Is
that correct?

Mr. LAVERDURE. Senator Tester, just the finality piece was more
are all the legal claims tucked into the settlement and finalized as
all the benefits then go in commensurate to that. And my under-
standing was that not all of the provisions that are typically re-
quired in these settlements were in there.

Senator TESTER. Okay. Well, look, if the Department’s right on
that, we need to get that fixed because the settlement is exactly
what it is. It is a settlement. And if it isn’t a settlement, if we are
going to come back to this in 20 years or 50 years or 100 years,
then it is not a settlement.
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So if that is not fixed, we definitely, absolutely need to get it
fixed. So I would just say that.

Just in the last, just very much in closing, you know unemploy-
ment in Indian Country, Montana. I mean, you know, the chal-
lenges that are out there and you know what impact water can
have on opportunity. And I would just say that if there are ways
that Senator Baucus and myself can work with the Department or
with the commission, can work with the Tribe, especially the Tribe,
so we can all get on the same page, it is something that needs to
be done. You know that. We can’t continue to keep saying no. What
we have to do is try to find ways we can say yes.

So I appreciate your being here today and thank you for your
input, and hopefully we can roll up our sleeves and get after it.

Thanks.

Mr. LAVERDURE. Thank you, Senator Tester. And we are abso-
lutely committed for the resources to deploy and work on all of
those things.

The CHAIRMAN. Thank you very much, Senator Tester.

Are there any further questions?

Senator CANTWELL. Yes, Mr. Chairman.

The CHAIRMAN. Senator Cantwell?

Senator CANTWELL. Yes, I just had one last question for Mr.
Laverdure.

In your testimony, you say that the Department would examine
other ways that Tribes and Congress could, avenues for concerns
of the Spokane. What were you thinking?

Mr. LAVERDURE. In the discussions in the Department, I think
the idea was, at least from a policy perspective, the one that I have
was to seek some type of measure of justice or compensation for the
Spokane, just like the Colville did, without running into the issues
that are listed.

We are committed to sitting down and working with your office
and the Spokane Tribe and trying to resolve those issues so that
they have their share of the equitable settlement.

Senator CANTWELL. And are you saying that that is something
that is done legislatively or not done legislatively?

Mr. LAVERDURE. It would still be accomplished legislatively, but
we would just work on the language so that we alleviated these
concerns to get to where I think you and the Spokane people would
like to be.

Senator CANTWELL. Because you think the word claim sets a
precedent?

Mr. LAVERDURE. The legal team has reviewed it and believes
that there is no legal claim and the filing was not made at the
right time.

Senator CANTWELL. Even though they thought the same thing on
the substance of the Colville?

Thank you, Mr. Chairman. I got the answer I needed. Thank
you.

The CHAIRMAN. Thank you.

Any further second-round questions?

Thank you. And let me say thank you very much to Mr.
Laverdure and Pamela for your testimony and your responses. We
certainly appreciate it. Thank you.
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Mr. LAVERDURE. Thank you, Mr. Chairman. I appreciate it.

The CHAIRMAN. Now, I would like to invite the third panel to the
witness table. On our third panel is the Honorable Mark Chino,
President of the Mescalero Apache Tribe; the Honorable Terry
Show, Chairman of the Blackfeet Nation; Mr. Chris Tweeten,
Chairman of the Montana Reserved Water Rights Compact Com-
mission; the Honorable Rex Lee Jim, Vice President of the Navajo
Nation; the Honorable Kenneth Maryboy, the San Juan County,
Utah Commissioner; and the Honorable Greg Abrahamson, Chair-
man of the Spokane Tribal Council.

We welcome all of you here to this hearing. Thank you for being
here. We look forward to your testimony and your responses.

President Chino, will you please proceed with your statement?

STATEMENT OF HON. MARK CHINO, PRESIDENT, MESCALERO
APACHE TRIBE

Mr. CHINO. Thank you, Mr. Chairman.

Good afternoon, Chairman Akaka and Members of the Com-
mittee. I bring greetings from the great State of New Mexico and
also from the Mescalero Apache people. I am pleased today to be
joined by three members of our Tribal Council who are here to offer
a little moral support and also support of our testimony before the
Committee today.

Thank you for having this hearing on S. 134, which was intro-
duced by Senator Bingaman and Senator Udall, which would au-
thorize the Mescalero Apache Tribe to lease its adjudicated water
rights. The Mescalero Apache Tribe is located on the Mescalero
Apache Indian Reservation in the White and Sacramento Moun-
tains of South-Central New Mexico, which is within our aboriginal
territory.

The reservation is home to a majority of the Mescalero Apache
Tribal members and we are known for our natural beauty and
abundant resources which we are obviously very thankful for.

We are a treaty Tribe, having entered into a treaty with the
United States on July 1st, 1852. Our treaty is called the Treaty
with the Apaches. And it promised specifically that the Tribe would
have a permanent homeland in our aboriginal territory and
impliedly reserves sufficient water rights or sufficient water to
meet the Tribe’s historic, current, and future water requirement.

In 1975, the State of New Mexico sued the United States in State
court to determine a certain portion of the water rights of the
United States and of the Mescalero Apache Tribe in the Pecos
Stream system. The suit, which was State ex rel Reynolds v. Lewis
et al, was filed pursuant to the McCarran Amendment, 43 USC
Section 666.

First, the court had to determine whether the McCarran Amend-
ment, which waived the United States’ sovereign immunity from
suit in State court to determine the water rights in the stream sys-
tem, allowed for the adjudication of the right of the Mescalero
Apache Tribe.

In 1975, after the lease was appealed, the New Mexico Supreme
Court held that the waiver contained in the McCarran Amendment
did allow for adjudication of the Tribe’s water rights. The case was
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then remanded to the State District Court in Chaves County, New
Mexico for a determination of our water rights.

The Mescalero Apache Tribe intervened in that particular action
as a party defendant and a trial was held to determine the Tribe’s
water rights. After the trial, on July 11th, 1989, the State court
held that the Tribe was entitled to consumptive water rights for its
historic, present, and future requirements in the amount of 2,322.4
acre-feet per year.

But the State court held that the Tribe would have five different
priority dates. On appeal, the New Mexico Court of Appeals af-
firmed the consumptive water rights amount and reserved the five
different priority dates. The Court of Appeals held that the Tribe’s
priority date is that of our Treaty with the Apaches, July 1st, 1852.

After many years of litigation, a portion of the Tribe’s water
rights in the Pecos Stream system have been adjudicated. At
present, the Tribe has been approached by our governmental neigh-
bors to lease water. There is a need for water that the Tribe can
meet. Additionally, the Tribe will be able to use the proceeds from
water rights leasing legislation to fund basic governmental serv-
ices.

Federal law imposes certain restrictions on the alienation of the
Tribe’s property. In particular, the Tribe cannot lease our water
without Federal legislation specifically authorizing us to do so. S.
134 will provide such Federal legislation and the Tribe will be au-
thorized to lease our adjudicated water rights for a period not to
exceed 99 years.

There are no budgetary concerns with the passage of S. 134 as
implementation of the bill does not require any appropriations or
expenditures. The legislation holds the United States harmless if
there is any loss or other detriment resulting from any lease, con-
tract (i)r other arrangement entered into pursuant to the bill if
passed.

The other treaty Tribes in New Mexico have been authorized to
lease their water rights for a period not to exceed 99 years. Under
State law, owners of water rights can lease their water rights. The
Mescalero Apache Tribe is simply seeking the same rights to lease
our adjudicated water rights.

Lastly, Mr. Chairman and Members of the Committee, I am
pleased to inform the Committee that I have met in person with
Mr. John D’Antonio, the New Mexico State Engineer, and he has
informed me that the State of New Mexico does not oppose this bill.
In fact, Mr. D’Antonio stated that he saw this legislation as a win-
win situation for the State and for the Tribe.

Lastly, Mr. Chairman and Members of the Committee, I am dis-
appointed and dismayed that the Department of the Interior has
in fact tried to propose amendments to this legislation. The Tribe
was not informed of their intent to do so. In fact, we were led to
believe that the Department of Interior had no specific concern and
did not intend to offer any specific amendments. And I am dis-
appointed that they have seen fit to do so today.

And with that, Mr. Chairman and Members of the Committee,
that does conclude my written testimony. I will be pleased to an-
swer any questions that the Committee may have.

Thank you very much, sir.
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[The prepared statement of Mr. Chino follows:]

PREPARED STATEMENT OF HON. MARK R. CHINO, PRESIDENT, MESCALERO APACHE
TRIBE

Chairman Akaka and Committee Members:

Thank you for having this hearing on Senate Bill 134, introduced by Senator
Bingaman and Senator Udall, to authorize the Mescalero Apache Tribe to lease its
adjudicated water rights.

The Mescalero Apache Tribe is located on the Mescalero Apache Indian Reserva-
tion in the White and Sacramento Mountains of south central New Mexico, which
is within the Tribe’s aboriginal territory. The Reservation is home to the majority
of Mescalero Apache Tribal members and is known for its natural beauties and
abundant resources.

We are a treaty tribe, having entered into a treaty with the United States on July
1, 1852. Our treaty, known as the “Treaty with the Apaches,” promised that the
Tribe would have a permanent homeland in its aboriginal territory and impliedly
reserved sufficient water to meet the Tribe’s historic, current and future water re-
quirements.

In 1975, the State of New Mexico sued the United States in state court to deter-
mine a certain portion of the water rights of the United States and the Mescalero
Apache Tribe in the Pecos Stream System. The suit, State ex rel. Reynolds v. Lewis
et al., was filed pursuant to the McCarran Amendment, 43 United States Code, Sec-
tion 666. First, the court had to determine whether the McCarran amendment,
which waived the United States’ sovereign immunity for suit in state court to deter-
mine water rights in a stream system, allowed for the adjudication of the rights of
the Mescalero Apache Tribe. In 1975, after the issue was appealed, the New Mexico
Supreme Court held that the waiver contained in the McCarran Amendment did
allow for adjudication of the Tribe’s water rights.

The case was remanded to the state district court in Chaves County, New Mexico,
for a determination of the Tribe’s water rights. The Tribe intervened in the action
as a party defendant and a trial was held to determine the Tribe’s water rights.

After the trial, on July 11, 1989, the state court held that the Tribe was entitled
to a consumptive water right for its historic, current and future requirements in the
amount of 2,322.4 acre feet per year. But, the state court held that the Tribe would
have five different priority dates. On appeal, the New Mexico Court of Appeals af-
firmed the consumptive water rights award of 2,322.4 acre feet per year and re-
versed the five different priority dates. The Court of Appeals held that the Tribe’s
priority date is that of the “Treaty with the Apaches,” July 1, 1852. See 116 N. M.
194.

After many years of litigation, a portion of the Tribe’s water rights in the Pecos
Stream System have been adjudicated.

At present, the Tribe has been approached by its governmental neighbors to lease
water. There is a need for water that the Tribe can meet. Additionally, the Tribe
will be able to use proceeds from water rights leasing to fund basic governmental
services.

Federal law imposes certain restrictions on the alienation of the Tribe’s property.
See 25 United States Code, Section 177. In particular, the Tribe cannot lease its
water without federal legislation authorizing the same.

Senate Bill 134 will provide such federal legislation. The Tribe will be authorized
to lease its adjudicated water rights for a period not to exceed 99 years. There are
no budgetary concerns with the passage of Senate Bill 134 as implementation of the
bill does not require any appropriations or expenditures. The legislation holds the
United States harmless if there is any loss or other detriment resulting from any
lease, contract or other arrangement entered into pursuant to the Bill, if passed.

The other treaty tribes in New Mexico have been authorized to lease their water
rights for a period not to exceed 99 years. See the Navajo Nation Settlement Act,
Public Law 111-11, Act of March 30, 2009, and the Jicarilla Apache Tribe Settle-
ment Act, Section 7 of Public Law 102—-441, 106 Stat. 2239. Under state law, owners
of water rights can lease their water rights. The Mescalero Apache Tribe is seeking
the same right to lease water.

Lastly, I am pleased to inform the Committee that I met with John D’Antonio,
New Mexico State Engineer, and he informed me that the State of New Mexico does
not oppose this Bill. Mr. D’Antonio stated that he saw this legislation as a win—
win situation for the State and the Tribe.

This concludes my written testimony.
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The CHAIRMAN. Thank you very much, Mr. Chino.
All or your full statements will be entered into the record.
Mr. Show, please proceed with your testimony.

STATEMENT OF HON. TERRY J. SHOW, CHAIRMAN, BLACKFEET
NATION

Mr. SHOW. Thank you, Mr. Chairman. I feel too that on behalf
of the Blackfeet People, that I also recognize Elouise Cobell. She
was a Blackfeet Tribal member and to me she was the epitome of
a Blallckfeet member. And I believe she is the epitome of all Native
people.

With that, Mr. Chairman and Members of the Committee, my
name is T. J. Show. I am the Chairman of the Blackfeet Tribal
Business Council. I am honored to be here on behalf of the Black-
feet Tribe in support of the Blackfeet Water Rights Settlement Act,
a bill that is crucial to the future of the Blackfeet people.

With me today are Council Member Shannon Augerre and Reese
Fisher; our Director of Research Monitoring Jerry Lunak; and our
Water Rights Attorney Jeanne Whiteing.

I want to thank the Committee for holding this hearing. I also
want to thank Senator Max Baucus and Senator Jon Tester for
their strong support of the Tribe in introducing this bill, and their
understanding of the importance of this settlement to the Blackfeet
Tribe. I also want to thank their staff and their Committee staff
for their hard work on this bill.

The Blackfeet water rights settlement is a culmination of over
two decades of work by the Tribe, the State, and the Federal Gov-
ernment. It represents an historic breakthrough in a Tribe’s over
century-long battle to secure and protect its water rights.

S. 399 ratifies the Blackfeet Montana Water Rights Compact, re-
solves certain water-related claims against the Federal Govern-
ment, and provides critical resources for development of a self-sus-
taining economy in a permanent homeland for the Blackfeet people.

The Blackfeet Reservation was established by treaty in 1855. The
reservation originally encompassed much of the State of Montana,
but was reduced in size by various Federal actions to the present
1.5 million acres. The reservation is located along the Rocky Moun-
tains in North-Central Montana along the U.S.-Canadian border
and adjacent to Glacier National Park to the west.

Our reservation is renowned for its protecting mountains, majes-
tic plains, abundant national resources and our pristine streams
and lakes. Over 518 miles of streams and 180 bodies of water, in-
cluding eight large lakes, are located on the reservation. More than
1.5 million acre-feet of water arrives on or flows through the Black-
feet Reservation on an annual basis, the St. Mary River alone con-
tributing to over one-third of the total supply.

Water is critical to the continuing survival of the Blackfeet peo-
ple culturally, spiritually, and economically. We have over 18,000
members, about half who live on the reservation. Safe and clean
drinking water supplies are essential for our Tribal communities to
grow and thrive.

Our reservation economy is heavily dependent on agriculture,
stock raising, requiring substantial stable water supplies. Reserva-
tion unemployment can run as high as 70 percent to 80 percent,
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however, and our economic future increase depends on development
of our natural resources, along with alternative energy resources
including hydropower and wind energy, all which requires signifi-
cant water supplies.

At the same time, the Tribe is committed to preserving our
unique and special environment and is mindful of conserving the
quality and quantity of our resources for generations to come. His-
torically, water has been a controversial issue on the Blackfeet Res-
ervation, beginning with the 1909 Boundary Waters Treaty that di-
vided the St. Mary and Milk River between the United States and
Canada without consideration or even mention of the Blackfeet
water rights.

The treaty facilitated diversion of the United States’ share of the
St. Mary’s water off-reservation for 100 years for the use of the Bu-
reau of Reclamation Milk River Project. Early conflicts on the Birch
Creek, the southern boundary of the reservation, resulted in a 1908
Federal water rights decree in the Conrad Investment case, a case
brought by the United States at the same time as the Winters case.
The case spawned efforts to obtain allotment of the reservation as
a means of controlling the water through ownership of land.

Given the historical water rights issues on the reservation, the
Blackfeet Water Rights Compact is truly a milestone achievement.
The compact, together with S. 399, represents a comprehensive set-
tlement of the Blackfeet water rights and related issues and
achieves three important goals.

First, it confirms the Tribe’s right to surface and groundwater on
the reservation and provides for an allocation of water from the
Bureau of Reclamation’s Tiber Dam. Second, it provides for Tribal
administration of Tribal water rights, along with protection for
State water users. Third, it provides funding for projects that are
critical to the implementation of the Tribe’s water rights and home-
land purpose of the reservation.

These projects include long-term municipal water systems for
reservation communities, irrigation and water storage improve-
ments on the reservation, energy development, and land acquisi-
tion.

The compact was approved by the Montana Legislature in April
of 2009, two and a half years ago. At that time, the State sub-
mitted $20 million to the contribution of the settlement, which is
now fully authorized and available. In addition, the 2007 Legisla-
ture appropriated $15 million for Birch Creek mitigation, for a
total of $35 million, the State’s largest contribution to a Montana
settlement. A vote of the Tribal membership is also required to give
final approval.

I thank the Committee and the staff, and look forward to re-
sponding to any questions you may have.

Thank you.

[The prepared statement of Mr. Show follows:]

PREPARED STATEMENT OF HON. TERRY J. SHOW, CHAIRMAN, BLACKFEET NATION

Mr. Chairman, and members of the Committee, my name is T.J. Show. I am
Chairman of the Blackfeet Tribal Business Council. I am honored to be here on be-
half of the Blackfeet Tribe in support of the Blackfeet Water Rights Settlement Act.

I want to thank the Committee for holding this hearing on S. 399, a bill that is
critical to the future of the Blackfeet People. I also want to thank Senator Max Bau-
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cus and Senator Jon Tester for their strong support of the Tribe in introducing this
bill, and their understanding of the importance of this bill to the Blackfeet Tribe.
Ihalsg 1Tvant to thank their staffs and the Committee staff for their hard work on
this bill.

The Blackfeet Water Rights Settlement is the culmination of over two decades of
work by the Tribe. It represents an historical breakthrough in the Tribe’s over cen-
tury long battle to secure and protect its waters rights. S. 399 ratifies the Blackfeet-
Montana Water Rights Compact, resolves significant water related claims against
the Federal Government and most importantly provides the critical resources need-
ed for the development of a self-sustaining economy on the Blackfeet Reservation
and a permanent homeland for the Blackfeet People.

The Blackfeet Reservation and the Blackfeet People

The Blackfeet Reservation was established by treaty in 1855. The Reservation is
located along the Rocky Mountains in north central Montana adjacent to Glacier
National Park. Our Reservation is renowned for its spectacular mountains, majestic
plains and abundant natural resources. The Blackfeet People have occupied this
area since time immemorial. As we say: “We know who we are and where we come
from. We come from right here. We know, and have always said, that we have for-
ever lived next to the Rocky Mountains.”

Our treaty, known as Lame Bull’s Treaty, was signed in 1855. Executive orders
and statutes followed, each taking large areas of our traditional land. In the end,
we ended up with the land that was most sacred to us: our present day reservation

In 1896, the Northern Rockies were taken from us because speculators believed
there were rich minerals to be had. When mineral riches did not materialize, this
most sacred part of our homeland became part of Lewis and Clark National Forest
and a portion later became part of Glacier National Park in 1910. To this day we
question the legitimacy of the 1896 transaction. While the Tribe retained hunting,
fishing and timbering rights in the area taken, we hope that one day our claims
to this area will be resolved.

The present Blackfeet Reservation is about 1.5 million acres. Although the United
States had promised our reservation would never be allotted in the 1896 Agreement
by which the Northern Rockies were lost, the Federal Government went back on its
word and lands within the reservation were allotted to individual Tribal members
under allotment acts in 1907 and 1919.

The Tribe now has over 16,000 members, about half of whom live on the Reserva-
tion. Our people have worked hard to survive in the sometimes harsh climate of the
Rocky Mountains, and to live in the modern world while maintaining the cultural
and spiritual ties to the land and its resources.

The Critical Importance of Water

Water is critical to the Blackfeet People. It is central to our culture and our tradi-
tions. It is an essential element of our way of life, and is crucial to our continuing
survival culturally, traditionally and economically. Six different drainages are en-
compassed within the Reservation: the St. Mary, the Milk, Cut Bank Creek, Two
Medicine River, Badger Creek and Birch Creek. These are the veins and arteries
of the lReservation and provide life to the Blackfeet People and bind us together as
a People.

Water is the source of creation to the Blackfeet People. We believe that rivers and
lakes hold special power through habitation of Underwater People called the
Suyitapis. The Suyitapis are the power source for medicine bundles, painted lodge
covers, and other sacred items. Contact with supernatural powers from the sky,
water and land is made through visions and dreams and manifests itself in animals
or particular objects. The beaver ceremony is one of the oldest and most important
religious ceremonies, and beaver bundles have particular significance. The ceremo-
nial importance of water is especially present in the use of sweat lodges as a place
to pray, make offerings and cleanse and heal. The sweat lodge remains a part of
the religious and spiritual lives of many tribal members.

Water is truly the lifeblood that sustains the Blackfeet people and our way of life.
The water resources of the Blackfeet Reservation are essential to make the Reserva-
tion a productive and sustainable homeland for the Blackfeet people and for our
communities to thrive and proposer. Safe and clean drinking water supplies are
vital for the growing population on the Reservation, and water is critical to our
economy which is heavily dependent on stock raising and agriculture.

The Blackfeet Reservation’s location along the eastern Rocky Mountain Front
makes it the home of abundant fish and wildlife, which depend directly on the water
resources of the Reservation to support them and allow them to thrive. Large game
animals, including moose, elk, and deer abound. The Reservation provides signifi-
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cant habitat for grizzly bears and other bears, and for other animals such as lynx,
pine marten, fisher, mink, wolverine, weasel, beaver, otter, grey wolf, swift fox and
others. Numerous bird species are also found on the Reservation including bald
eagle, golden eagle, osprey, ferruginous hawk, northern goshhawk, harlequin duck,
piping plover, whooping crane, and all migratory and shoreline birds, as well as
game birds such as the sharptail grouse, ringnecked pheasant, mountain dove, Hun-
garian partridge and two species of grouse. The fishery on the Reservation is re-
nowned, and includes the west slope cutthroat trout, northern pike, lake trout, rain-
bow trout, mountain white fish, lake white fish, brook trout, brown trout, Yellow-
stone cutthroat trout, walleye, and many others. The threatened bull trout is also
be found on the reservation. The habitats of these wildlife and fish species depend
dire}(lztly on the water resources of the Reservation to support them and allow them
to thrive.

The Reservation also possesses significant timber, and oil and gas resources and
other natural resources. Oil and gas production has occurred on the Reservation
since the 1930s, and the Tribe has recently experienced a significantly increased in-
terest in new development on the Reservation. The Tribe has also been working
hard to develop wind energy and the hydroelectric potential on the Reservation. All
of these activities are dependent on adequate supplies of water.

Fortunately, we are blessed with an abundant supply of water. Over 518 miles
of stream and 180 water bodies, including eight large lakes, are located on the res-
ervation. More than 1.5 million acre-feet of water arise on or flow through the
Blackfeet Reservation on an annual basis, the St. Mary River alone contributing
over one-third of the total supply. Despite the significant water supply, or maybe
because of it, historically others have sought to appropriate it for themselves, and
water has become a precious resource in more modern times.

Historical Water Conflicts

In 1909, the United States entered in to the Boundary Water Treaty with Canada,
which among other things, divided the Milk River and St. Mary River between the
two countries. However, not a word in the Treaty, or the negotiations leading to it,
mention the Blackfeet, that these streams arise on or near the Blackfeet Reserva-
tion, or that the Blackfeet have rights to water in these streams.

Not long after the Boundary Waters Treaty, the United States withdrew signifi-
cant lands on the Blackfeet Reservation under the 1902 Reclamation Act, and began
construction of the St. Mary facilities that would divert most of the United States’
share of the St. Mary River off the Reservation for use by the Milk River Project
over a hundred miles away, notwithstanding that there was an equally feasible
project on the Blackfeet Reservation to which the water could have been brought.
The diversion is accomplished through facilities on the Reservation, including
Sherburne Dam, and a twenty-nine mile canal through the Reservation that eventu-
ally empties into the Milk River. The Milk River flows north into Canada and then
back into the United States near Havre, Montana, where it is heavily utilized by
the Milk River Project and by the Fort Belknap Reservation. There are few histor-
ical acts, other than loss of land, that have engendered more passion and outrage
than this wholesale transfer of Reservation water to serve non-Indians far down-
stream, without a word about or any consideration of Blackfeet Tribe’s water rights
or the Blackfeet water needs. The Tribe is left not only with no access to and no
benefit from its own water, but a tangled web of confusing and non-existent rights
of way and easements for the St. Mary Diversion facilities on the Reservation.

At the same time that the St. Mary diversion was taking place, non-Indian water
users south of the Reservation built a dam on Birch Creek, the southern boundary
of the Reservation, which was intended to appropriate Birch Creek water for use
by the non-Indian water users off the Reservation. In Conrad Investment Company
v. United States, decided by the Ninth Circuit in 1908, the same year as the Winters
case, the court upheld the Tribe’s prior and paramount right to the water. But the
court did not award the full amount of water necessary to irrigate all of the Tribe’s
irrigable lands, leaving it open for the Tribe to claim additional water in the future.
United States v. Conrad Investment Company, 156 Fed. 123 (D. Mont. 1907), aff'd
Conrad Investment Co. v. United States, 161 Fed. 829 (9th Cir. 1908). In the mean-
time, Birch Creek has been fully appropriated through non-Indian development of
80,000 acres of irrigation immediately off and adjacent to the Reservation.

In an attempt to control the water through the land, the Conrad Investment case
served as the springboard to the first Blackfeet allotment act in 1907. Over a span
of two congresses, the Blackfeet allotment act moved forward with various water
rights provisions intended to make Blackfeet water rights subject to state law, to
enjoin the United States from prosecuting any further suits against water users,
and to give preference to settlers on surplus lands to appropriate water on the Res-
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ervation. See, John Shurts, Indian Reserved Water Rights: The Winters Doctrine in
its Social and Legal Context, 1880s—1930s (University of Oklahoma Press, 2000).
These efforts largely failed, thanks in part to a veto from President Theodore Roo-
sevelt, but the 1907 Allotment nevertheless became law notwithstanding the prom-
ise that the Reservation would never be allotted. See Agreement of September 26,
1895, ratified June 10, 1896, 29 Stat 321, 353, Art. V.

Allotment brought the third serious conflict between the Tribe and non-Indian
water users. The Bureau of Indian Affairs Blackfeet Irrigation Project was author-
ized in the 1907 Allotment Act. However, many of the prime irrigation lands both
within the Project and in other areas of the Reservation on Cut Bank Creek and
the Milk River quickly went out of trust. The Tribe’s water rights have gone unpro-
tected from the use of water by non-Indian development on former allotments. Nu-
merous disputes have arisen over the years of varying severity, and the need to re-
solve the Tribe’s water rights has increasingly become critical. At the same time,
the BIA built the Blackfeet Irrigation Project with undersized and inadequate deliv-
ery systems and storage facilities, thereby ensuring that the economic promise of
the Project would be unfulfilled for the Tribe and Tribal members.

Traditionally, the Tribe has taken the approach of sharing the resource coopera-
tively, but increased shortages during the late irrigation season in both the Milk
and Cut Bank Creek, and the dilapidated condition of the Blackfeet Irrigation
Project have become serious impediments to water use within the Reservation.
Plans to rehabilitate the hundred year old St. Mary Diversion facilities have further
raised water right concerns, and have emphasized the need for the Tribe to finally
resolve its water rights.

Water Rights Compact

Given the historical water rights issues on the Reservation, the Blackfeet Water
Rights Compact is truly a milestone achievement after nearly two decades of nego-
tiations among the Tribe, the Montana Reserved Water Rights Compact Commission
and the Federal Government. The Compact was complete in December 2008. It was
approved by the Montana Legislature in April, 2009 (85-20-1501 MCA), and it is
now before this Committee for ratification in the Blackfeet Water Rights Settlement
Act. It will further require approval of the Tribe through a vote of the Tribal mem-
bership. In general, the Compact confirms the Tribe’s water rights to all streams
on the Reservation, bringing certainty to the Tribe’s water rights and the ability to
protect and use the water for the Tribe’s growing population and needs to make the
Reservation a productive and sustainable homeland. The Compact:

e Establishes the Tribe’s water right as all surface and groundwater less the
amount necessary to fulfill state water rights in all drainages except for the St.
Mary River and Birch Creek.

o Establishes a St. Mary water right of 50,000 acre-feet, and requires the parties
to identify how the water will be provided to fulfill the Tribe’s water right.

o Establishes a Birch Creek water right of 100 cfs, plus 25 cfs for in stream flow
during the summer and 15 cfs during the winter.

e Protects state water right non-irrigation use and some irrigation uses through
“no-call” provisions.

e Provides for water leasing off the Reservation.
e Closes on-reservation streams to new water appropriations under state law.

e Provides for Tribal administration of the Tribal water, and State administration
of state law water rights, and creates a Compact Board to resolve disputes

e Provides for an allocation of water stored in Tiber Reservoir (in an amount to
be determined by Congress).

o Mitigates the impacts of the Tribe’s water rights on Birch Creek water users
through a separate Birch Creek Agreement by which the Tribe defers new de-
velopment on Birch Creek for 15 years and provides 15,000 acre-feet of water
per year to Birch Creek water users from Four Horns Reservoir, the total agree-
ment not to exceed 25 years.

Additional identification and study of alternatives to provide the Tribe’s St. Mary
water right will be necessary and are included as part of the legislation. As de-
scribed above, nearly the entire United States’ share of the St. Mary River is di-
verted off the Reservation to the Bureau of Reclamation’s Milk River Project. In the
meantime, S. 399 provides that the Tribe will receive its water right through an al-
location of Sherburne Dam, the Milk River Project storage facility on the Blackfeet
Reservation. The Tribe will lease back the water to the Project, until a permanent
water supply is identified and implemented for the Tribe. Such an arrangement is
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the only way to ensure that the water rights of both the Tribe and the Milk River
Project are fulfilled.

Upon completion of the Compact, a separate concern was raised by the Fort
Belknap Indian Community relating to the Milk River, and the potential for conflict
between the Blackfeet and Fort Belknap Milk River water rights. While the Black-
feet Tribe believes that the potential for conflict is extremely minimal, the two
tribes met on a number of occasions to resolve any possible conflict. Language was
agreed upon to be inserted in our respective settlement legislation. The language
requires the Secretary to insure that the water rights of both tribes are fulfilled.
This is a particular federal responsibility due to the United States trust responsi-
bility to both tribes, and particularly because the Federal Government was party to
the negotiations of both tribes.

State Approval and State Contribution

As described above, the Blackfeet water rights compact was approved by the State
Legislature in April 2009. The State of Montana has committed to contribute $20
million to the Compact. These funds were fully authorized and are available when
the Compact becomes final. In 2007, the Montana Legislature also appropriated $15
million for Birch Creek mitigation. Of these funds, $14.5 million has been placed
in an escrow fund for the Tribe as part of the Birch Creek Agreement, and $500,000
was used for engineering studies for the Four Horns enlargement. Therefore, the
State has committed to a $35 million contribution to the Blackfeet settlement. This
is very major contribution on the part of the State, and the largest for an Indian
water rights settlement in Montana.

Blackfeet Water Rights Settlement Act

S. 399 carries forward the terms of the Blackfeet Water Rights Compact, and ad-
dresses issues of particular federal responsibility and federal concern. The bill would
do the following:

e Approves and ratifies the Compact and the associated Birch Creek Agreement.
o Authorizes the allocation of Tiber Dam water.

e Provides 50,000 acre feet of Sherburne Dam water to the Tribe in fulfillment
of the Tribe’s St. Mary water right and authorizes necessary investigation and
studies to provide a firm supply to the Tribe.

e Requires resolution of all rights of way issues related to the Milk River Project
facilities, involving tribal lands and allotted land.

e Authorizes the rehabilitation and improvement of the Blackfeet Irrigation
Project, including the enlargement of Four Horns Reservoir.

o Establishes a Blackfeet Water Settlement Fund and authorizes $125M for the
Blackfeet Irrigation Project and $93.2 for each of five years for other water
projects and water related projects.

e Provides for a waiver of water related claims against the Federal Government.

The Tribe has identified a number of projects that are critical to the implementa-
tion of the Tribe’s water right under the Compact. These projects include a regional
water system to provide a long term municipal water supply to Reservation commu-
nities, improvements to irrigation and water storage on the Reservation associated
with the Bureau of Indian Affairs’ Blackfeet Irrigation Project including enlarge-
ment of Four Horns Reservoir as provided for in the Birch Creek Agreement, put-
ting new lands outside the Project into production through new irrigation facilities
and small water storage projects, stock water and domestic water developments, en-
ergy development projects, and acquisition of lands on the Reservation that have
gone out of trust. Settlement funds would also fund the implementation of the Com-
%a((:it and the administration of the Tribal water right through the Tribal Water

ode.

In particular, it is critical to establish a long term supply of water to Reservation
communities. The Tribe has continually had to address community water supply
problems by cobbling together short term fixes. At the same time, the Reservation
population has significantly increased, and projections are that such increases will
continue. A long term supply will provide the necessary stability that will allow for
long term community growth.

For many years, East Glacier has been under a boil order issued by EPA. The
Town of Browning has had frequent problems with its current water supply which
is provided by groundwater wells. These wells have experienced supply and quality
problems that have affected a continuous water supply for Browning. The Seville
water supply is currently provided through an agreement with the City of Cut
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Bank. However, the ability of Cut Bank to continue to provide water to this reserva-
tion community given the City’s own water supply problems is in doubt.

The Blackfeet Tribe, Indian Health Service (IHS) and other entities have designed
and are currently constructing a Phase 1 regional water system within the Reserva-
tion. The source is at Lower Two Medicine Lake, with an associated water treat-
ment plant, with water service pipelines going to the towns of East Glacier and
Browning. The Phase I project focuses on current needs. The proposed project would
provide a 50 year water long-term community water supply and would include en-
larging the treatment plant and Phase 1 pipelines and extending the pipeline from
Browning to serve Indian communities to the eastern boundary of the Reservation,
including the Star School and Seville areas.

The Cost of Settlement

The Tribe’s technical consultant, DOWL HKM of Billings, Montana, has assisted
the Tribe in the development of the above projects and has prepared reports on each
of the projects and the associated costs. Separate costs have been developed for each
of the projects.

The cost of settlement is fully justified by the needs of the Reservation and the
potential Tribal claims against the United States associated with (1) the one-hun-
dred year old diversion of St. Mary water off the Reservation to the Milk River
Project over a hundred miles away, (2) the environmental and resource damages
caused by the St. Mary diversion facilities, (3) claims relating to the 1909 Boundary
Waters Treaty, (4) the United States promise to construct a new storage facility on
Two Medicine after a catastrophic flood in the 1960’s, (5) the failure of the United
States to properly operate and maintain the Blackfeet Irrigation Project, and (6) the
failure of the United States to protect the Tribe’s water right from development by
others, particularly on Birch Creek, Cut Bank Creek and Milk River.

Conclusion

The Blackfeet Water Rights Settlement has critical importance to the future of
the Blackfeet people and represents decades of hard work by many people. The leg-
islation will secure the water rights of the Tribe through ratification of the Tribe’s
water rights compact, and will also provide the necessary funding for the develop-
ment of vital reservation water projects, including drinking water projects, water
storage projects and irrigation and stock development. The settlement will signifi-
cantly contribute to the development of a strong Reservation economy, jobs for Trib-
al members, and a better life for the Blackfeet people.

Even though the Department of the Interior was involved in our negotiations
every step of the way in the decades long process, and was intimately involved in
the drafting of the Compact, the Administration has raised a number of issues relat-
ing to S. 399. We are engaged in discussions with the Department of the Interior
to address these concerns, and expect they will be resolved in a satisfactory manner
to both parties.

We thank the Committee and Committee staff and look forward to responding to
any questions you may have.

SUPPEMENTAL PREPARED STATEMENT OF HON. TERRY J. SHOW

Mr. Chairman, and members of the Committee, we appreciate the opportunity to
provide this Supplemental Testimony in support of S. 399, Blackfeet Water Rights
Settlement Act. This supplemental testimony provides additional information about
the Settlement, and responds to certain issues raised at the hearing on the bill held
on October 20, 2011.

As stated in our hearing testimony, the Blackfeet Water Rights Settlement is the
culmination of over two decades of work by the Tribe, and represents an historical
breakthrough in the Tribe’s over century long battle to secure and protect its waters
rights. S. 399 ratifies the Blackfeet-Montana Water Rights Compact, resolves cer-
tain water related claims against the Federal Government and provides the critical
resources needed for the development of a self-sustaining economy on the Blackfeet
Reservation and a permanent homeland for the Blackfeet People.

Cost of the Settlement

The Department of the Interior has expressed concern about the cost of the Black-
feet settlement. In particular, Interior has expressed concern about the precedent
the settlement would set for future water settlements. However, the cost of the
Blackfeet settlement is consistent with other Indian water rights settlements involv-
ing reservations of similar size, water allocations, types of resources and Bureau of
Indian Affairs irrigation projects. For example, the cost of the recently enacted Crow
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Tribe Water Rights Settlement, Title IV, P.L. 111-291, 12 Stat. 3097 (2010) is
$464.99 million, principally for an MR&I water system and rehabilitation of the
Crow Irrigation Project. The total cost of the recent Navajo San Juan Settlement,
Subtitle B, P.L. 111-11 (2009), is $934.1 million principally for the Navajo-Gallup
Water Supply Project ($870M), conjunctive use wells ($30M), and for irrigation
projects ($34.1M).

Since the Blackfeet water rights compact was completed in 2007, the Blackfeet
Tribe has consistently indicated a willingness to enter into discussions with the Ad-
ministration to further refine the costs of settlement. However, the Administration
only recently began discussions with the Tribe in July of this year (2011).

Otherwise, we are unaware that the Department of the Interior’s consideration of
Indian water rights settlements is intended to or should take into account any back-
log for appropriated but unfunded Bureau of Reclamation projects as Interior sug-
gests in its testimony. Whether and to what extent the Bureau of Reclamation has
a backlog has nothing to do with the settlement of Indian reserved water rights and
the Federal Government’s trust responsibility to ensure that the Tribe’s water rights
are fully established and protected.

Information Regarding Settlement Project

The Department of the Interior also expressed concern about the level of informa-
tion regarding the Tribe’s projects funded under the settlement. Interior requested
and the Tribe provided a list of projects and estimated costs for each proposed
project for purposes of a BOR review. However, the level of information required by
BOR is not possible without the expenditure of millions of dollars upfront. For ex-
ample, the $500,000 spent on studies for just one project—the Four Horns project—
was not adequate, according to BOR, to verify cost estimates. We believe the issue
has to do with the Departments attempt to treat Tribal settlement projects like
BOR projects. BOR projects are developed for funding by Congress over many years.
By the time BOR proposes funding for its projects, it has already received millions
of dollars in appropriations to develop the project. For Indian water settlements,
federal funds are not available for development of projects to the degree BOR pre-
fers. Nevertheless, Congress has consistently funded tribal projects. See e.g., P.L.
111-291 (2010), which authorizes funding four Indian water rights settlements, in-
cluding funding for MR&I projects and irrigation projects with similar levels of in-
formation to the Blackfeet projects.

Four Horns Enlargement Project

As part of the Birch Creek Agreement entered into between the State and Tribe,
the Tribe agrees to mitigate impacts to Birch Creek water users for a 25 year period
by providing 15,000 acre feet of water from an enlarged Four Horns Reservoir
through a pipeline to Birch Creek. The Department of the Interior’s testimony states
that the total cost of implementing the Birch Creek agreement is $215 million, half
of which is attributable to benefits to Birch Creek water users. Interior has signifi-
cantly misinterpreted and misstated the costs.

The $215 million cost is the cost for the complete rehabilitation and improvement
of the Badger-Fisher unit of the Blackfeet Irrigation Project, including full build out
and enlargement of Four Horns and the pipeline to provide water to Birch Creek.
However, the Tribe has not proposed full rehabilitation and build-out of the Badger-
Fisher unit. Instead, the Tribe has proposed to spend $125 million for the Badger-
Fisher unit, including partial rehabilitation of the unit and the Four Horns enlarge-
ment and pipeline. Of this amount, the pipeline to provide the 15,000 acre feet of
water to Birch Creek plus a proportionate share of an increased feeder canal is ap-
proximately $36 million. Therefore, the amount attributable to non-Indian benefits
at the high end is $36/$125 or 28 percent. Taking into account the State contribu-
tion of $20 million, the amount attributable to non-Indian benefits from federal
funds is $16 ($36-$20)/$125 or 13 percent. Further, taking into account that the ben-
efit is only for 25 years and after that time the Tribe would receive 100 percent of
the benefit from the enlarged Four Horns, and assuming a life expectancy of 100
years (the age of the current project), the amount attributable to non-Indian benefits
from federal funds is reduced to a little over 3 percent (one-fourth of 13 percent).

In addition, under the Birch Creek agreement, the Tribe receives a payment from
the State of $14.5 million to provide the 15,000 acre feet of water for the 25 year
period. In effect, the Tribe is marketing the 15,000 acre feet to Birch Creek paid
for by the State. Taking the State payment to the Tribe into account, the federal
funds benefit to Birch Creek water users is effectively reduced to zero.

We are requesting the Department of the Interior to correct its statement to the
Committee on this issue.
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We also point out that the reason mitigation is necessary for Birch Creek water
users is the failure of the United States to fully ensure and protect the Blackfeet
Tribe’s water rights in Birch Creek. Pursuant to a 1908 federal court decree in
Conrad Investment Co. v. United States, 161 F.829 (9th Cir. 1908), contemporaneous
with the Winters case, the Tribe’s water rights were partially quantified based on
its then existing uses. However, the court made clear that the Tribe could obtain
additional water for additional irrigable lands when needed. In the meantime, the
Birch Creek users developed over 70,000 acres of land immediately adjacent to the
Reservation, fully utilizing all remaining water in Birch Creek. The United States
never took steps to limit such development or to go back to court to obtain a com-
plete adjudication of the Tribe’s water rights in the face of such development until
the 1970s. Indeed, the Birch Creek water users argue that the United States facili-
tated the development of their lands through the 1894 Carey Act.

Additional Benefits to Non-Indians

The Department of the Interior also argues that there are additional benefits to
state users through protections to junior state water users in the St. Mary and Milk
Rivers, and that the costs relating to such benefits are unquantified. Nevertheless,
Interior insists that such unquantified benefits can be secured at a lower cost. How-
ever, Interior fails to mention that the largest beneficiary from the protections for
the junior state water in the St. Mary River is the Bureau of Reclamation’s Milk
River Project. The Milk River Project diverts the entire U.S. share of the St. Mary
River off the Blackfeet Reservation through a 29-mile canal and uses it over a hun-
dred miles downstream for the benefit of non-Indian water users. It is the Bureau
of Reclamation that insisted the Tribe protect its junior state water rights in the
St. Mary for the benefit of the Milk River Project and its water users. Indeed, BOR
wanted stronger language in the Tribe’s water rights compact for this purpose.

The only protection for junior state water users in the Milk River is for non-irriga-
tion uses such as domestic water supplies and stock water uses. The Tribe agrees
to not make a call on such uses. There is no cost relating to such protection, and
we are unclear why Interior objects to such protections for domestic and stock uses.

Resolution of St. Mary/Milk Issues

The Milk River Project’s use of the entire U.S. share of the St. Mary River is the
reason why the Tribe’s 50,000 acre feet of St. Mary water is problematic to the De-
partment of the Interior. In addition, a question has also been raised as to whether
the Blackfeet Tribe’s Milk River water right and the Fort Belknap Tribe’s Milk
River water right can both be fully satisfied. While the Tribe believes that the po-
tential for such conflict between the Tribes is extremely remote, since the Depart-
ment of the Interior participated in the negotiations of both Compact, both Tribes
feel that if there is an issue, it is an issue for the U.S. to resolve. The Fort Belknap
Compact was completed in 2001; the Blackfeet Compact was completed in 2007. The
Department has made no attempt to determine whether a conflict exists, and if so,
the extent of such. Again, however, the Blackfeet Tribe believes that such a conflict
is extremely remote.

Because the St. Mary/Milk issues are uniquely federal issues that the Department
has not yet resolved, the exact costs, if any, are not yet known. However, Interior
cannot complain since it is within its authority to fully resolve the issues and to
determine any costs involved.

Non-Federal Cost Share

As previously set out in our testimony, the State contribution to the settlement
is $35 million. Of this amount, $15 million was appropriated and made available
by the Montana Legislature in 2009—$14.5 million has been put into an account
for the Tribe as part of the Birch Creek agreement, and $500,000 already has been
utilized for studies relating to the Four Horns enlargement. The 2011 Legislature
authorized the issuance of bonds for the remaining $20 million. The State contribu-
tion is therefore fully available.

The $35 million state contribution to the Blackfeet settlement is also the largest
Montana contribution to a settlement. The contribution to the Crow settlement was
$15 million. The State contribution to the Rocky Boys settlement was $550, 000,
$400,000 of which is in the form of State services. There was a $16.5 million con-
tribution to the Northern Cheyenne settlement which the State paid in the form of
a loan from the Federal Government. We are aware of other settlements where
there has been no federal contribution at all. For example, there is no state con-
tribution at all in the Nez Perce Snake River Basin Settlement, Div. J, Title X, P.L.
108—447 (2004), a settlement of over $120 million. Indeed, in the Nez Perce settle-
;nerét, the State of Idaho received federal funds of over $25 million for a habitat
und.
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Mitigation Fund for PCCC

At the request of the Pondera County Canal and Reservoir Company, located on
Birch Creek south of the Reservation, a mitigation fund was included in the present
bill for the purpose of mitigating any impacts at the end of the 25 year term of the
Birch Creek Agreement. The Tribe supports this provision, but it is up to PCCRC
and the United States to resolve any issues relating to it. We note however, that
notwithstanding Interior’s statements that such a fund is unprecedented, such pro-
visions have been included in other Indian water rights settlements. Indeed, settle-
ments have routinely included funding for mitigation. For example: (1) the Taos
Pueblo Indian Water Rights Settlement, Title V of P. L. 111-291 (Sec. 509(c)(1)(B)),
authorizes $38 million to mitigate impacts non-Indian water users, a portion of
which is a mandatory appropriation; (2) the Soboba Band of Luiseno Indian Settle-
ment Act, P.L. 110-297 (2008) (Sec. 5a and Sec. 6) authorizes $10 million for the
San Jacinto Restoration Fund to operate and maintain a recharge project (this is
compared to the total appropriation for the Tribe of $11 million); and (3) the Snake
River Water Rights Act of 2004 (Nez Perce), P.L. 108-447, Div. J., Title X (Sec.
5(b)(1), authorized $2 million for mitigation for local governments.

The Tribe also notes that while the United States has criticized the Tribe for in-
cluding certain protections for non-Indian water uses, it states in this section of its
discussion of the PCCRC mitigation fund, that Indian water rights settlements “rou-
tinely seek to protect existing non-Indian water user so as not to unduly impact
local economies.” We agree.

Additional Concerns

We believe the additional concerns raised by Interior are all matters that are eas-
ily resolved through discussions between the Tribe and Interior. We note that the
nature of many of these concerns arise from the Department’s many conflicts of in-
terest in seeking to represent and protect water rights of various federal entities
like the Bureau Reclamation and the Park Service, as well as other Tribes and
allottees, and its conflicts of interest in limiting its own liability relating to failures
to protect the Tribe’s water rights while at the same time purporting to protect such
rights in the context of this present settlement.
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The CHAIRMAN. Thank you very much, Mr. Show, for your testi-
mony.

We will now hear from Chris Tweeten. Please proceed with your
statement.

STATEMENT OF CHRIS TWEETEN, CHAIRMAN, MONTANA
RESERVED WATER RIGHTS COMPACT COMMISSION

Mr. TWEETEN. Thank you, Mr. Chairman, Members of the Com-
mittee.

First of all, I would like to remind the Committee that we saw
the United States’ objections to this bill for the first time within
the last 24 hours, so we obviously have not had an opportunity to
fully develop our reactions to those objections. And with your per-
mission, we would like to submit a supplemental statement in
which we will fully respond to those objections as we understand
them.

The CHAIRMAN. Without objection.
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Mr. TWEETEN. One, I would like to respond briefly to Senator
Barrasso’s observation regarding the lack of recent studies with re-
spect to the feasibility of the improvements that are recommended
in this legislation. As part of our $15 million appropriation that
Chairman Show referred to a minute ago, $500,000 was set aside
and expended for a feasibility study with respect to the feasibility
of the enlargement of the Four Horns Reservoir and the improve-
ment of infrastructure to deliver water trans-basin from Badger
Creek into the Birch Creek drainage.

That study was done. The conclusion was that the improvement
of Four Horns and the creation of that infrastructure was both
technologically and financially feasible. So, that part of the expend-
itures in the bill at least has been studied and we would be happy
to provide whatever further information we can gather with respect
to those studies for the Committee’s consideration.

With respect to Senator Tester’s question regarding the objection
as to the open-endedness of certain aspects of the compact, the in-
clusion of language regarding the expenditure of such sums as may
be necessary was not, obviously, original to this compact. That lan-
guage appears in lots of other Federal legislation, as I understand
it. Those projects that are being discussed, of course, are projects
that are going to be designed and developed by the Blackfeet Tribe.
And so we would like to have an opportunity to visit with them
specifically about those before we respond more directly to Senator
Tester’s question and we will include that in our supplemental
statement.

The Blackfeet Compact is a linchpin of the settlement of water
rights for Native American Tribes that covers virtually the entire
northern half of Montana east of the Rocky Mountains. The Black-
feet Tribe is the northern headwaters of the Missouri River. It also
provides the headwaters for the Milk River, which in our written
statement we explain begins on the reservation, goes into Canada.

It is the subject of an international treaty apportionment. It then
comes back into the United States, where its waters are collected
in Fresno Reservoir, which is a Bureau of Reclamation project, and
then distributed to irrigation interests downstream. One-seventh, I
believe, of the storage in Fresno Reservoir has been allocated by
the bureau to the Tribes at Fort Belknap.

So when you consider that there are four Indian reservations
across northern Montana that touch upon the Milk River, begin-
ning with Fort Peck in the east and then ending at the headwaters
with the Blackfeet Tribe, you can understand how complicated and
interrelated all these water rights issues are and how important it
is for us to obtain finality with respect to the issues surrounding
the Blackfeet water rights.

We agreed wholeheartedly with Senator Tester’s observation
about the importance of economic development on the Indian res-
ervations in Montana in general, and on the Blackfeet Reservation
specifically. It provides intrinsic benefits to the people of the Black-
feet Reservation who are among the poorest residents of the State
of Montana.

The State of Montana develops whenever economic development
occurs within our boundary, whether it is on an Indian reservation
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or not. Economic development on our reservations is economic de-
velopment for the State.

And finally, and most importantly, the uncertainty that sur-
rounds the unquantified nature of Indian reserve water rights is
eliminated when those rights are compacted and those compacts
are brought to the Congress and ratified by the Congress.

So the benefits to the State of Montana from this bill, both eco-
nomically and in terms of creating certainty for our water develop-
ment going forward, are substantial incentives for the State.

Hopefully, Senator Tester will ask me a question and give me an
opportunity to respond to the United States’ concern regarding the
adequacy of the State’s cost share. As Mr. Laverdure said, the
United States has objected to the cost share in all of our compacts
that have come before Congress. Congress has seen fit to overrule
all of those objections. And as I hope to be able to explain, it ought
to overrule that objection here as well.

Thank you, Mr. Chairman. I look forward to questions.

[The prepared statement of Mr. Tweeten follows:]

PREPARED STATEMENT OF CHRIS TWEETEN, CHAIRMAN, MONTANA RESERVED WATER
RicHTS COMPACT COMMISSION

Chairman Akaka and distinguished members of the Senate Committee on Indian
Affairs, I thank you for the opportunity to provide written testimony on this impor-
tant matter. My name is Chris Tweeten, and I am the Chairman of the Montana
Reserved Water Rights Compact Commission. I am here to testify on behalf of At-
torney General Steve Bullock, the Commission, the State of Montana and Governor
Brian Schweitzer, in support of Senate Bill 399, the Blackfeet Water Rights Settle-
ment Act of 2011, and to urge your approval of this bill.

The Montana Reserved Water Rights Compact Commission was created by the
Montana legislature in 1979 to negotiate, on behalf of the Governor, settlements
with Indian Tribes and federal agencies claiming federal reserved water rights in
the state of Montana. The Compact Commission was established as an alternative
to litigation as part of the statewide water adjudication. It is charged with con-
cluding compacts “for the equitable division and apportionment of waters between
the state and its people and the several Indian tribes” and the Federal Government.
(Mont. Code Ann. § 85—2—-702 (2011)).

Montana has been remarkably successful in resolving both Indian and federal re-
served water rights claims through settlement negotiations. To date, we have con-
cluded and implemented water rights Compacts with the tribes of the Fort Peck,
Northern Cheyenne, and Rocky Boy’s Reservations, as well as with the United
States Forest Service, National Park Service, Agricultural Research Service, Bureau
of Land Management, and several units of the Fish and Wildlife Service. The Con-
gress has previously ratified the Northern Cheyenne, Rocky Boy’s, and Crow Com-
pacts. The Northern Cheyenne and Rocky Boy’s Compacts are substantially imple-
mented, and both tribes have seen substantial economic and social benefits from the
completed settlements. We are now working actively on the implementation of the
Crow Nation’s settlement, and we expect similar economic and social benefits to fol-
low implementation. In addition, we have reached a Compact agreement with the
tribes of the Fort Belknap Reservation that is in preparation for submission to Con-
gress for ratification. The Blackfeet Tribe-Montana Compact has already been ap-
proved by the Montana legislature (Mont. Code Ann. § 85-20-1501 (2011)), and is
now before Congress for ratification pursuant to S. 399.

Montana has also been extremely proactive in contributing to these Indian water
rights settlements. In the early 1990s, Montana spent $21.8 million as part of the
Northern Cheyenne settlement. The State spent $550,000 as part of the smaller
Rocky Boys settlement, and $15 million as part of the Crow Tribe settlement. The
State has also made-and almost fully funded-commitments for the two settlements
that have been ratified by the Montana legislature but not yet approved by Con-
gress. The State has committed $17.5 million to the Fort Belknap settlement, $14.5
million of which has already been appropriated or authorized: $1 million in cash,
$9.5 million in bonding authority and $4 million of in-kind contributions in the form
of modeling and other hydrology work that has already been implemented. Finally,
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as will be discussed in greater detail below, Montana has fully funded its $35 mil-
lion commitment to the Blackfeet water rights settlement.

Concurrent with the initiation of the Montana general stream adjudication and
the establishment of the Compact Commission in 1979, the United States filed suit
in federal court to quantify the rights of tribes within the State, including the
Blackfeet Tribe. Those federal cases have been stayed pending the adjudication of
tribal water rights in state court. Should the negotiated settlement of the Blackfeet
Tribe’s water right claims fail to be approved, then the claims of the Blackfeet Tribe
will be litigated before the Montana Water Court. The Blackfeet Tribe has always
had the senior water rights in the basins that are the subject of the settlement em-
b}clydied in S. 399 this Compact does not create those rights, it simply quantifies
them.

The Blackfeet Indian Reservation is located in north-central Montana, bounded by
Glacier National Park and the Lewis and Clark National Forest to the west, Canada
to the north and prairies and farmland to the east and south. The Reservation en-
compasses 1.5 million acres (roughly one and a half times the size of Rhode Island),
making it one of the largest in the United States. The Reservation is home to ap-
proximately half of the 16,000 enrolled Tribal members. Unemployment on the Res-
ervation is estimated at being up to 70 percent. The region is arid, with approxi-
mately 13 inches of average annual precipitation. Ranching and farming are the
ma&o}l; uses of land on the Reservation, with the principal crops being wheat, barley
and hay.

The provisions in S. 399 will recognize and quantify water rights as well as off-
Reservation storage allocations that will allow the Blackfeet Tribe to provide for its
growing population and to develop its natural resources. The State of Montana and
the Blackfeet Tribal Business Council agree that this is a fair and equitable settle-
ment that will enhance the ability of the Tribe to develop a productive and sustain-
able homeland for the Blackfeet People. We appreciate the efforts of the Tribe and
the Federal Government to work with the State to forge this agreement, and, in
doing so, to listen to and address the concerns of non-Indian water users both on
and off the Reservation. This settlement is the product of over two decades of nego-
tiations among the parties, which included an intensive process of public involve-
ment.

The primary sources of water on the Blackfeet Indian Reservation are the St.
Mary River, the Milk River, the Two Medicine River, and Badger, Birch and Cut
Bank Creeks. (See Attachment A.) Collectively, these watercourses discharge ap-
proximately 1.5 million acre-feet per year (AFY) of water, with the St. Mary River
alone accounting for roughly one-third of that total. The St. Mary River originates
in the mountains of Glacier National Park and flows north and east across the Res-
ervation before crossing into Canada. The Two Medicine River and Badger and
Birch Creeks originate in the mountains to the west of the Reservation and flow
east, ultimately uniting to form the Marias River just east of the Reservation. Birch
Creek delineates the Reservation’s southern boundary. The Milk River and Cut
Bank Creek are prairie streams. The Milk River flows from the Reservation north-
east into Canada before re-entering the United States just west of Havre, Montana,
while Cut Bank Creek flows south and east until it joins the Marias River. The St.
Mary and Milk Rivers are both subject to an apportionment agreed to between the
United States and Canada in the 1909 Boundary Waters Treaty (BWT), and imple-
mented by a 1921 Order of the International Joint Commission that was established
by the BWT. Indian water rights were not considered during the negotiation or im-
plementation of the BWT. The Bureau of Indian Affairs (BIA) manages the Black-
feet Irrigation Project on the Reservation. The Blackfeet Irrigation Project serves
land in the Birch Creek, Badger Creek, Two Medicine River and Cut Bank Creek
drainages.

The Blackfeet Tribal Water Right is quantified separately for each drainage basin
within the Reservation. The Tribal Water Right for the St. Mary River drainage
within the Reservation is 50,000 AFY, not including the flows of Lee and Willow
Creeks. It is worth noting that this quantified amount of 50,000 AFY is almost ex-
actly what the United States claimed for the Tribe in its November 14, 1997, More
Definite Statement of Claim filed in the Montana Water Court. * The Tribe’s water
right is subject to the limitation that its exercise may not adversely affect the water
rights held by the Bureau of Reclamation’s Milk River Project (MRP). The MRP di-
verts almost the entire United States’ BWT share of the St. Mary River into the
Milk River for use by MRP irrigators in northern Montana approximately 200 miles
downstream of the Reservation. The balance between tribal rights and MRP needs,

*A copy of the information referred to has been retained in Committee files.
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and the protection of these off-Reservation water users, was a critical aspect of the
negotiations of this settlement.

In 1902, when Congress authorized, and the Bureau of Reclamation began to de-
velop, the MRP, insufficient attention was given to the senior water rights of the
Blackfeet Tribe. The Tribe has received neither benefits from nor compensation for
the St. Mary River water used by the MRP, which can account for up to 90 percent
of the MRP’s water supply in dry years. At the same time, water users in the Bu-
reau of Reclamation’s MRP have for generations depended on the St. Mary River
water delivered to Project facilities for their livelihoods. This settlement addresses
these two factors by providing for an interim allocation to the Tribe of 50,000 AFY
of St. Mary River Water stored in Sherburne Reservoir, which is located contiguous
to the Reservation and just inside Glacier National Park. That water is to be leased
by the Tribe back to the Bureau of Reclamation for use by the MRP, at a rate to
be negotiated between the Tribe and the United States, while studies are conducted
to identify a permanent solution capable of satisfying the Tribe’s water rights while
keeping the MRP whole. The Tribe is also entitled to groundwater in the St. Mary
drainage that is not subject to the BWT’s apportionment, as well as the entire
United States’ share under the BWT of the natural flow of Lee and Willow Creeks
(which are located in the St. Mary River drainage), except for the water in those
streams that is subject to existing water rights under state law. The Tribe has
agreed to afford protections for those existing water rights under state law through
the inclusion of a no-call provision.

The Blackfeet Tribal Water Right in the Milk River is quantified as the entire
United States’ share under the BWT of the Milk River on the Reservation, as well
as all non-BWT groundwater in the Milk River drainage on the Reservation, except
for the water that is subject to existing water rights under state law. In addition,
the Tribe has agreed to afford protections for those existing water rights under state
law, including a no-call provision for uses other than irrigation, and a 10 year
phase-in for new development of tribal irrigation. The tribes of the Ft. Belknap In-
dian Community also claim water rights in the Milk River downstream of the point
at which the Milk River re-enters the United States from Canada. Staff for the
Compact Commission has evaluated the potential of competing demands on the Milk
River between the Blackfeet Tribe and the Ft. Belknap Indian Community and has
concluded that the possibility of actual conflict is, as a matter of hydrology, exceed-
ingly remote. Nevertheless, the Blackfeet Tribe and the Ft. Belknap Indian Commu-
nity have negotiated a memorandum of understanding over Milk River water uses
pursuant to their respective settlements, which contemplates that the Secretary of
the Interior shall, with the consent of the tribal governments, identify and imple-
ment alternatives to resolve any such conflict that might someday arise. This provi-
sion is included in S. 399 as well.

The Blackfeet Tribal Water Right in Cut Bank Creek is quantified as all of the
water (both surface and underground) in that drainage within the Reservation, ex-
cept for the water that is subject to existing water rights under state law. The Tribe
has also agreed to afford existing water rights under state law in the Cut Bank
Creek drainage the same protections as are provided for in the Milk River drainage.
The quantifications of the Tribal Water Right in the Two Medicine River and Badg-
er Creek drainages are done in the same fashion as the Cut Bank Creek quantifica-
tion, though the protections accorded by the Tribe to existing water rights under
state law in these two drainages, as on the streams in the St. Mary drainage, ex-
tend the no-call protection to all existing water rights under state law, not just non-
irrigation water rights.

The Tribe’s water rights in Birch Creek were judicially recognized as early as the
1908 Ninth Circuit Court of Appeals decision in the Conrad Investment Company
case (161 F. 829 (9th Cir.1908)), which was decided very shortly after the United
States Supreme Court ruled in the seminal Indian water rights case Winters v.
United States (207 U.S. 564 (1908)). The Blackfeet Irrigation Project diverts water
from Birch Creek for project water users on the Reservation, but historically the
Tribe has taken far less water from Birch Creek than it was legally entitled to take.
There is also extensive non-Tribal water resource development immediately to the
south of Birch Creek, where roughly 80,000 irrigated acres, as well as several mu-
nicipalities, are served by the facilities of the Pondera County Canal and Reservoir
Company (PCCRC), a privately owned irrigation company. PCCRC also operates
Swift Dam, which abuts the southwest corner of the Reservation. During the irriga-
tion season, PCCRC’s use diverts nearly all of the water available in Birch Creek.
Since the unconstrained development of the Tribe’s Birch Creek water right recog-
nized in this settlement has the potential to cause significant impacts to existing
users, the balance between tribal and off-Reservation water use from Birch Creek
was a major component of the negotiations.
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The settlement quantifies a substantial Tribal Water Right in Birch Creek. The
quantification consists of a senior irrigation right of 100 cubic feet per second (cfs)
of Birch Creek natural flow, a seasonably variable in-stream flow right (25 cfs from
October 1 to March 31, and 15 cfs from April 1 to September 30), and all ground-
water in the Birch Creek drainage that is not hydrologically connected to Birch
Creek. In addition, the Tribe is entitled to the remainder of the water in Birch
Creek after full satisfaction of existing uses under state law. As part of the protec-
tion of existing water rights under state law for which the State bargained, the
Tribe agreed in the Compact to limit the development of its Birch Creek irrigation
right to the Upper Birch Creek Drainage. There are also very specific administra-
tion provisions in the Compact concerning the manner in which the Tribe may
change the use of its Birch Creek irrigation right to other beneficial purposes. In
addition, a Birch Creek Management Plan has been appended to the Compact,
which commits the Tribe, the BIA and the operators at PCCRC to meet prior to
each irrigation season to develop management plans to maximize the beneficial use
of Birch Creek for all water users, and to adapt those plans as conditions warrant
during the course of each irrigation season. *

When the Compact Commission initially presented this proposed settlement
framework at public meetings south of the Reservation, the response was over-
whelmingly negative, as stakeholders believed that the risks posed to their liveli-
hoods by full tribal development of its Birch Creek water rights were insufficiently
mitigated. Consequently, the parties returned to the negotiating table and entered
into an Agreement Regarding Birch Creek Water Use (the Birch Creek Agreement)
on January 31, 2008. The Birch Creek Agreement* is a critical component of the
overall settlement. Under the Birch Creek Agreement, the State agreed to put $14.5
million into an escrow fund payable to the Tribe after final approval of the Compact
by the Montana Water Court. (In anticipation of settlement, the 2007 session of the
Montana legislature fully funded this amount.) In the interim, the Tribe is entitled
to receive the interest from that fund, up to $650,000 per year. In exchange for
these payments, the Tribe agreed to defer any development of its Birch Creek water
rights beyond their current use for a period of 15 years from the effective date of
the Birch Creek Agreement. In addition, the Tribe agreed to prioritize in this settle-
ment authorization and funding for the Four Horns Project.

The Four Horns Project involves the repair and improvement of the Four Horns
Dam and Reservoir and associated infrastructure, features of the Blackfeet Irriga-
tion Project located on the Reservation in the Badger Creek drainage. Preliminary
engineering studies, funded by a $500,000 appropriation from the State legislature,
indicate that the storage capacity of the reservoir can be substantially increased in
a cost effective fashion, and that a delivery system can be constructed economically
to move excess water from the reservoir across to Birch Creek for the benefit of all
Birch Creek water users. The studies suggest that this can be accomplished without
reducing the access of Badger Creek water users, including those within the Black-
feet Irrigation Project, to the quantity of water currently stored in Four Horns that
they use. The State has committed to spend $20 million toward the construction of
this Four Horns Project, a commitment which has been fully funded by the Montana
legislature in the form of a $4 million cash appropriation in 2009, and $16 million
of bonding authority approved by the Legislature during its 2011 session. These
monies, coupled with the $14.5 million that the State has already put in escrow for
the Tribe as part of the Birch Creek agreement comprise the $35 million State con-
tribution to this settlement.

One of the essential mitigation benefits secured by the State in exchange for the
financial and other commitments made in the Birch Creek Agreement is the Tribe’s
agreement to deliver 15,000 AFY of water from Four Horns to Birch Creek, for the
benefit of Birch Creek water users, from the time construction is completed on the
facilities necessary to make such deliveries possible until a date 25 years from the
effective date of the Birch Creek Agreement. This provision of supplemental water
is expected to offset the impacts of the Tribe’s development of its Birch Creek water
rights after the expiration of the 15 year deferral period. In addition, the existence
of infrastructure capable of bringing Four Horns water across to Birch Creek pro-
vides the Tribe with a potential market for surplus water from Four Horns into the
future. With the Birch Creek Agreement in place, PCCRC and other off-Reservation
stakeholders supported ratification of the Compact by the Montana legislature in
2009.

The settlement also includes provisions allowing the Tribe to lease to water users
off the Reservation those portions of its water rights that it has stored or directly
used. The Tribe must offer water users on Birch Creek, Cut Bank Creek, the Milk

*A copy of the information referred to has been retained in Committee files.
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River and the St. Mary River, respectively, a right of first refusal on water leased
from those drainages to users downstream. The Tribe may lease water from Birch
Creek, Cut Bank Creek and the Milk River, all of which are within the Missouri
River Basin, but only for use at other locations within the Missouri River Basin.

In addition, under S. 399, the United States will allocate to the Tribe a portion
of the water in the Bureau of Reclamation’s storage facility on Lake Elwell, located
along the Marias River in central Montana. The bill provides for the Tribe’s alloca-
tion to be all water not yet allocated from that storage facility, less the quantity
of water agreed to by the Tribe and the Ft. Belknap Indian Community that may
be allocated to Ft. Belknap in the future pursuant to its own water rights settle-
ment. The bill further provides that nothing in this allocation to the Blackfeet Tribe
requires the United States to provide any facility for the transportation of the
Tribe’s allocation from Lake Elwell to any point, and also that nothing in this allo-
cation to the Blackfeet Tribe diminishes the allocation from Lake Elwell that was
made to the Chippewa Cree Tribe of the Rocky Boys Reservation as part of the
Rocky Boys water rights settlement which was ratified by Congress in 1999. S. 399
authorizes the Blackfeet Tribe to lease water from its Lake Elwell allocation so long
as it is for use within the Missouri River Basin.

The Blackfeet water rights settlement also closes all of the on-Reservation basins
to new appropriation under Montana law. In all cases, both under Tribal Code and
State law, the development of new small domestic and stock uses are not precluded
by the basin closures. For all on-Reservation basins, water rights under state law
will become part of the Tribal Water Right if the Tribe reacquires the land and the
appurtenant water right. This structure will allow the Tribe to reconsolidate both
land and water resources within the Reservation.

The Tribe will administer the Tribal Water Right. The State will administer water
rights recognized under state law. The Blackfeet Irrigation Project will use part of
the Tribal Water Right and will continue to be administered by the BIA under ap-
plicable federal law. The Blackfeet Tribe will enact a Tribal Water Code to provide
for administration of the Tribal Water Right in conformance with the Compact, this
Act, and applicable federal law. In the event a dispute arises, the Compact provides
for an initial effort between the water resources departments of the State and the
Tribe to resolve the dispute. Should the informal process fail to reach resolution, the
Compact establishes a Compact Board to hear disputes. Decisions of the Compact
Board may be appealed to a court of competent jurisdiction.

The Compact will recognize and protect the Blackfeet Tribe’s water rights and
provides for the improvement of agricultural water systems and tribal economic de-
velopment. The Compact promotes development for the benefit of the Blackfeet Na-
tion while protecting other water uses. The Compact is the full and final settlement
of all of the Tribe’s water rights claims within the Blackfeet Reservation and the
Tribe waives any claims to water rights not contained or reserved in the Compact.
We urge your support in ratifying the Compact by passage of this Act.

SUPPLEMENTAL PREPARED STATEMENT OF CHRIS TWEETEN

Chairman Akaka and distinguished members of the Senate Committee on Indian
Affairs, I thank you for the opportunity to provide additional written testimony on
this important matter.

This testimony is in direct response to several points raised in both the written
and oral testimony presented to you by the United States at the Hearing on S. 399,
the Blackfeet Water Rights Settlement Act of 2011, that this Committee held on Oc-
tober 20, 2011.

In both its written and oral testimony, the United States attacked the State of
Montana’s contribution to this settlement as inadequate. The State takes great issue
with this characterization. The $35 million that the State has committed to this set-
tlement and that, in a demonstration of our commitment to the success of this set-
tlement, has already been fully funded, represents one of the largest contributions
a state has ever made to any Indian water rights settlement. Indeed there have
been many water settlements that have been enacted with no state contribution
whatsoever. Montana’s contribution to this settlement is also the largest contribu-
tion the State has made to any Montana settlement. As a point of contrast, the
State contributed $15 million to the Crow Tribe water rights settlement, a settle-
ment that this Administration supported before the Congress less than a year ago,
and which the Congress enacted last December.

Part of the United States’ position on state contribution appears to stem from its
view of the Four Horns rehabilitation project contemplated by the settlement as
being “for the benefit of the community south of the reservation, instead of the
Blackfeet directly,” as Principal Deputy Assistant Secretary for Indian Affairs Don-
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ald Laverdure stated at the hearing on October 20, 2011. But this statement, the
substance of which is repeated in the United States’ written testimony, reflects a
fundamental mischaracterization of the Four Horns project, and of the structure of
the settlement itself.

According to analysis conducted by the Tribe’s technical consultant and independ-
ently evaluated by the Montana Reserved Water Rights Compact Commission’s
technical staff, the Four Horns Project will capture roughly 50,000 acre-feet per year
more water than the dam, which the BIA has allowed to fall into a state of dis-
repair, can store. The Project will also address some significant sedimentation and
other repair issues that dramatically limit the utility of the infrastructure at
present. The majority of the water made available by the Four Horns Project will
provide a firm source of supply for the Badger-Fisher Unit of the Blackfeet Irriga-
tion Project, a Bureau of Indians Affairs project located on the Reservation.

According to the same analysis, this more reliable supply has the capacity to in-
crease the productivity of the lands served by that unit of the Blackfeet Irrigation
Project, and thus the value of the crops grown, by nearly $10 million per year. Pre-
liminary engineering analysis, funded by a $500,000 contribution from the State,
has indicated that this enlargement is a feasible and economically reasonable
project. Moreover, the Tribe’s technical consultant has determined that the incre-
mental cost of engineering the Four Horns Project to be capable of delivering water
to Birch Creek is roughly $25 million. The State intends to contribute $20 million
to the design and construction of this infrastructure.

The State’s contribution reflects more than a fair amount for the benefits that will
be received by non-Indians from this infrastructure. Pursuant to the Birch Creek
Agreement, the substance of and context for which are addressed in my written tes-
timony submitted to the Committee in advance of the Hearing on October 20, 2011,
the Tribe has agreed to defer development of new uses of its Birch Creek water
right for a period of 15 years, and to provide 15,000 acre-feet per year of water to
non-Indian water users on Birch Creek for a period of 10 years, in exchange for a
payment from the State of $14.5 million. The tangible benefit provided by the State
to the Tribe concerning the use of its water rights. At the end of the 25 year period
covered by the Birch Creek Agreement, the Tribe has no further obligation to supply
water for the benefit of non-Indians. But the infrastructure to bring water from
Four Horns to Birch Creek will remain under the Tribe’s control and is available
for its benefit should it choose to lease some portion of its water rights to Birch
Creek water users or others.

The economy on and around the Blackfeet Reservation is such that Birch Creek
water users constitute perhaps the most optimal market for the Tribe to lease its
water. As Mr. Laverdure noted in his testimony concerning S. 134, the Mescalero
Apache Tribe Leasing Authorization Act, heard by this Committee at the same hear-
ing that considered the Blackfeet Water Rights Settlement Act, leasing is an impor-
tant mechanism by which a tribe can receive economic benefits from a water rights
settlement. The State’s contribution of roughly 80 percent of the cost of the infra-
structure to bring water from Four Horns to Birch Creek is thus of direct and sig-
nificant benefit to the Blackfeet Tribe. Thus, contrary to the misperception of the
United States, the State contribution directly benefits the Blackfeet Tribe. By bene-
fitting the Tribe, it also protects the non-Indian water users. This is exactly the sort
of win-win arrangement that underpins successful settlements.

In its written testimony, the United States also asserts that the State contribu-
tion is inadequate because it does not fully account for the “[a]dditional benefits to
State users in the Compact arise from the Tribe’s agreement to protect junior state
water rights holders, especially in the St. Mary and Milk River basins.” This state-
ment completely ignores the fact that it is the United States itself (through the
water rights claims filed by the Bureau of Reclamation for its Milk River Project)
which is overwhelmingly the largest “junior state water rights holder” in those two
basins. It is wholly inappropriate for the United States to claim that the protection
of its own water rights is a “non-federal” benefit. Montana believes that the United
States bears significant responsibility for those costs, and likewise for the benefits
achieved in the Blackfeet water rights settlement for protecting that project’s water
rights—particularly where it is the United States that concomitantly developed that
Project over a century ago while failing to safeguard the Tribe’s water rights.

The United States has also expressed concern with the “broad and uncertain as-
pects” of the provisions in S. 399 regarding the Tribe’s ability to lease its water
rights. It is difficult to see what is uncertain about the leasing provisions. Section
7(f) of S. 399 provides that the Tribe, consistent with expressed United States policy
about water leasing, will have the right to lease portions of its water right “in ac-
cordance with article IV.D.2 of the Compact for use off the Reservation within the
Missouri River Basin, subject to the tribal water code and the terms and conditions
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of the Compact and applicable Federal law.” Article IV.D.2 of the Compact provides
a lengthy explanation (the provision runs three full pages) of both the processes and
the conditions whereby the Tribe may lease its water rights. The United States
ought to be fully familiar with these provisions, as members of the Blackfeet Fed-
eral Negotiating Team participated in scores of public and staff-level meetings and
conference calls, including several marathon drafting sessions where all of the Com-
pact language was discussed in extreme detail. Thus it is at best indicative of poor
communication within the Department of the Interior and at worst highly disingen-
uous for the United States to raise before this Committee vague and unsubstan-
tiated “concerns” on an issue of this sort. If the United States has difficulty with
specific terms with the language in the Compact, that would obviously be important
information to have. The generalized nature of its written testimony is unhelpful
if we are to be able meaningfully to address the United States’ concerns.

The State of Montana, the Blackfeet Tribe and the United States have been work-
ing on reaching this settlement for fully two decades. It is disappointing for the
United States, in its testimony before this Committee, to act as though it is a late-
comer to the settlement process. Nevertheless, the State of Montana is heartened
by the United States’ commitment to this Committee that it intends to work dili-
gently on this settlement and to put forward its own proposals for how it would like
to resolve the issues it has raised. The State is eager to receive those proposals, and
to do all it can to ensure the successful ratification of the Blackfeet Water Right
Settlement Act of 2011.
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The CHAIRMAN. Thank you very much, Mr. Tweeten, for your
statement.
Mr. Rex Lee Jim, please proceed with your testimony.

STATEMENT OF HON. REX LEE JIM, VICE PRESIDENT, NAVAJO
NATION

Mr. JiM. Good afternoon, Chairman Akaka and honorable Mem-
bers of the Committee. Senator Cantwell, Senator Tester, and Sen-
ator Udall, thank you for your time.

My name is Rex Lee Jim. I am the Vice President of the Navajo
Nation. I am here before you today to discuss the Navajo Nation’s
position concerning potential changes to the Utah Navajo Trust
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Fund pursuant to S. 1327. I will quickly summarize the Navajo Na-
tion’s position.

Through oil and gas revenues, the Navajo Nation Trust Fund
provides much-needed funding for Utah Navajos. As a result of ne-
gotiation between the Navajo Nation, the State of Utah and the
Federal Government, 37.5 percent of royalties received through oil
and gas development go to the State of Utah to be administered for
the benefit of Utah Navajos. The UNTF is funded with royalties
from Navajo Nation oil and gas leases on Navajo trust lands. Those
funds come first to the Navajo Nation and then are paid out of the
trust fund for the Navajo Nation’s general funds account.

Utah passed legislation in 2008 that effectively ends both dis-
bursements from the UNTF and ends the trust fund administra-
tion. In finding a new trustee, Congress should focus on finding a
trustee capable of managing and growing the fund to ensure the
fund’s long-term survival for the ongoing benefit of Utah Navajos.
Congress should not appoint a trustee without a record of such
management and without independent capital or assets.

The Navajo Nation believes that, consistent with principles of
self-determination, the Navajo Nation should be appointed as the
new trustee for the Utah Navajo Trust Fund. The Navajo Nation
has a successful record of managing and increasing its own trust
fund; has a highly developed legal system that respects the rule of
law; and has a well-established budgeting and auditing process for
the appropriation of funds.

Finally, the Navajo Nation is concerned about how the process of
developing legislation and assigning a new trustee will take place.
In a process that so greatly affects the vital interests of the Navajo
Nation and Utah Navajos, Congress needs to respect our sovereign
status and our government-to-government relationship.

In spite of the Navajo Nation’s considerable interest in the future
of the Navajo Trust Fund, including who will be designated as the
new trustee, S. 1327 was introduced by the Honorable Senator
Hatch without adequate consultation by the Senator or his staff
with the Navajo Nation government or the beneficiaries. In the pre-
vious 111th Congress, Senator Bennett from Utah also did not con-
sult the Navajo Nation when he introduced a near carbon copy of
this legislation.

With me today are Jonathan Nez, the Council Delegate rep-
resenting the Utah Chapters of Navajo Mountain, an objector
whose statement I also would like to submit for the record, with
your permission of course; John Billie, President of Aneth Chapter;
Linda Brown, Secretary of the Aneth Chapter; and Andrew Tso, a
beneficiary who lives in the Aneth Extension, and who all also op-
pose this legislation drafted and introduced without their knowl-
edge or consent.

Designating the Navajo Nation as trustee of the UNTF is the
only position consistent with the policy established by the United
States Congress to recognize the sovereignty of the Navajo Nation
and the right of the Navajo Nation to self-determination in matters
which concern the nation’s land, resources and citizens.

The Navajo Nation is committed to ensuring that the UNTF con-
tinues to grow and benefit current and future generations. In de-
veloping parameters of the trust, the Navajo Nation will consult
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closely with the local Utah Navajo community, considering first
and foremost their interests and the critical importance of local
control. Moreover, we Navajos will resolve any conflicts internally
by talking things out in conformity with our culture and laws.

S. 1327 was introduced without adequate consultation with the
Navajo Nation and government or the beneficiaries and would give
the important Federal trust responsibility over the nation’s re-
sources and citizens to an unproven nonprofit corporation. S. 1327
does not respect the Navajo Nation’s sovereignty and right to self-
determination, and this Committee should oppose it.

Chairman Akaka and honorable Members of the Committee, on
behalf of the Navajo Nation, I wish to express my appreciation for
this opportunity to provide testimony to the Senate Committee on
Indian Affairs on a government-to-government basis.

Thank you and I look forward to your questions.

[The prepared statement of Mr. Jim follows:]

PREPARED STATEMENT OF HON. REX LEE JIM, VICE PRESIDENT, NAVAJO NATION

Good Morning Chairman Akaka, Honorable Members of the Committee on Indian
Affairs. I am Rex Lee Jim, Vice President of the Navajo Nation. I am here to pro-
vide testimony in regard to the future of the Utah Navajo Trust Fund (UNTF) and
Senate Bill 1327 introduced by the Honorable Senator Orrin Hatch.

As the Committee knows, the State of Utah has declared its desire to withdraw
as trustee of the UNTF. The State of Utah passed legislation in 2008 that effectively
ends most disbursements from the UNTF, ends the trust fund administration, and
moves the trust assets to a new fund pending selection of a new trustee. The Utah
legislation specifically calls on Congress to appoint a new trustee for the UNTF. The
Navajo Nation no longer has a role in the planning of expenditures from the UNTF,
as is mandated under the 1933 Act. Consistent with federal policy toward Indian
tribes, the Navajo Nation is requesting that Congress designate the Navajo Nation
as the new trustee of the UNTF.

Please be aware that the Navajo Nation has many elected officials at various lev-
els of government, all of whom have individual agendas that may or may not coin-
cide with the broader goals and policies of the Navajo Nation. However, the Navajo
Nation has its own law that governs who may speak on behalf of the Navajo Nation
and our People. Pursuant to Navajo Nation law, only the testimony today is rep-
resentative of the Navajo Nation in this matter. See Exhibit A, Navajo Nation Posi-
tion Statement.

History of Utah Navajo Lands and UNTF

The Utah portion of the Navajo Nation has a complex history of additions, with-
drawals, restorations and exchanges. The United States added the lands in the
Utah Territory that lay south of the San Juan and Colorado rivers by Executive
Order on May 17, 1884. Navajo People have a historic tie to this area and have con-
tinuously occupied this land since long before the captivity of Navajos in 1864. On
November 19, 1892, four years before Utah was awarded statehood, then President
Benjamin Harrison, by executive order, took back those lands in the Utah portion
of the Navajo Nation which lay west of the 110° parallel (what is called “the Paiute
Strip”), and placed those lands back in the public domain. Navajo lands in the Utah
Territory which lay east of the 110° parallel remained part of the Navajo Nation.
On May 15, 1905, by executive order, President Theodore Roosevelt added the Aneth
area in Utah to the Navajo Nation. In 1908, the Department of the Interior made
an administrative withdrawal of the Paiute Strip from the federal public domain,
designating those lands again for exclusive use by the Navajo. In 1922, the Depart-
ment of the Interior again took the Paiute Strip away from the Navajo, and put the
lands back into the public domain. The Paiute Strip was again withdrawn from the
public domain in 1929.

The federal legislation that created the UNTF was the result of negotiation and
agreement between the Navajo Nation, the State of Utah, and the United States
Government. In 1930 and 1931, the Navajo Tribal Council asked the Commissioner
of Indian Affairs to negotiate on its behalf to permanently restore the Paiute Strip
to the Navajo Nation, based on the previous set asides of this area by the federal
government and on historic Navajo occupation. On July 7 and 8, 1932, at its annual
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meeting in Fort Wingate, the Navajo Nation Council gave its support to proposed
federal legislation which would restore the Paiute Strip to the Navajo Nation and
to add lands to the Aneth area of the Nation, between Montezuma Creek and the
Colorado border (what is referred to as the Aneth Extension).

After Utah citizens voiced opposition to the proposed addition of the Aneth Exten-
sion and the Paiute Strip to the Navajo Nation, the Commissioner of Indian Affairs
negotiated on behalf of the Navajo Nation with a Utah committee made up of San
Juan County representatives to satisfy their concerns. In order to gain the Utah
committees’ support for the 1933 Act, the Commissioner of Indian Affairs made sev-
eral concessions to the Utah committee. These concessions included prohibitions on
further Native American homesteads or allotments in San Juan County, fencing of
Native allotments outside the new Navajo Nation boundaries, fencing of the Aneth
Extension’s northern boundary, and agreement that state game laws would apply
to Navajos hunting outside the Nation’s boundaries. The proposed legislation also
included an unusual provision that in the event oil and gas was discovered in the
Aneth Extension and the Paiute Strip, instead of all net oil and gas royalties going
to the federal government to administer on behalf of Navajo citizens, 37%2 percent
of those royalties would instead go to the State of Utah to be administered for “the
tuition of Indian children in white schools and/or in the building of roads across [the
newly added lands], or for the benefit of the Indians residing therein.” A final con-
cession to Utah in the proposed legislation provided that Utah could exchange any
state school trust lands inside the Aneth Extension and the Paiute Strip for equiva-
lent federal lands, and that any fees or commissions for the exchange would be
waived. Congress enacted the legislation Congress in 1933, as Pub. L. No. 403, 47
Stat. 1418 (1933) (“1933 Act”).

In 1958, by Act of Congress, the Navajo Nation was further expanded within San
Juan County. Under the 1958 Act, the Navajo Nation and the United States govern-
ment exchanged Navajo Nation lands at Glen Canyon Dam and Page, Arizona for
federal lands northwest of and adjacent to the Aneth Extension, including the
McCracken Mesa area. In 1949 and 1998, with the Navajo Nation as party to the
negotiations, state school trust lands within the Navajo Nation were made Navajo
Trust Lands in exchange for other federal lands given to Utah. Currently, negotia-
tions are under way to exchange school trust lands in the Aneth Extension with
other federal lands under authority of the 1933 Act.

In 1968, Congress amended the 1933 Act, redefined the purposes of the UNTF,
and expanded its class of beneficiaries to include all Navajos in San Juan County.
The amended legislation provided that trust monies can be used “for the health,
education and general welfare of the Navajo’s residing in San Juan County.” The
1968 Amendments also provided that trust funds could be used for projects off the
Navajo Nation provided that the “benefits” were proportional to the expenditures
from the trust. This vague term “proportional” provided one of the main vehicles for
mismanagement of the trust monies.

The Navajo Nation Has Sovereignty Over Its Lands, Resources and Citizens

The Navajo Nation is a sovereign Native Nation located in the southwestern
United States with territory in the States of New Mexico, Arizona and Utah. Nu-
merous Executive Orders, Acts of Congress and Treaties have guaranteed the rights
of our Nation to the surface use, and the subsurface mineral resources, of much of
our traditional lands. For over forty years, the Navajo Nation has enjoyed a govern-
ment-to-government relationship with the United States, respectful of the Nation’s
sovereignty and self-determination in its own affairs, and free of the policies of pa-
ternalism which have blemished the past. It remains critical to the sovereignty and
self-determination of the Navajo Nation that the United States respect our govern-
ment-togovernment relationship in deciding matters that uniquely concern and af-
fect Navajo lands, resources and citizens. It is also crucial to the integrity of our
Nation and its political institutions that passage of any federal legislation directly
affecting our interests is done with the consent of the Navajo Nation government.

The Utah Navajo Trust Fund is capitalized completely by royalties from Navajo
Nation mineral leases on Navajo Nation lands in Utah which were added to the
Navajo reservation in 1933. Since the 1970s, the Navajo Nation has been the fiscal
agent for all UNTF royalties, distributing money every year to the State of Utah
out of the Nation’s general funds, for investment in the UNTF. The beneficiaries of
the UNTF are those Navajo citizens residing in San Juan County, Utah. Only mem-
bers of the Navajo Nation are eligible beneficiaries of the UNTF. The future of the
UNTTF is clearly a Navajo Nation issue and Congress should respect our sovereignty
in this matter.
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The Navajo Nation Was Never Consulted and Is Adamantly Opposed to Sen-
ate Bill 1327

In spite of the Navajo Nation’s considerable interest in the future of the Utah
Navajo Trust Fund, including who will be designated as the new trustee, Senate Bill
1327 was introduced by the Honorable Senator Hatch without adequate consultation
by the Senator or his staff with the Navajo Nation government or the beneficiaries.
See Exhibits A and B, Aneth Chapter and Red Mesa Resolutions. In the previous
111th Congress, Senator Bennett from Utah also did not consult the Navajo Nation
before submitting his bill.

The Navajo Nation is adamantly opposed to Senate Bill 1327. Senate Bill 1327
would give the federal trust responsibility for royalties from Navajo Nation mineral
leases to a nonprofit corporation, the Utah Dineh Corporation. Senate Bill 1327
would give control over approximately thirty (30) million dollars in trust funds and
assets, as well as an additional 6 to 8 million dollars a year of royalties from Navajo
mineral leases, to a corporation with zero experience as a trustee, and absolutely
no outside capital. In the event of any breach of trust by the Utah Dineh Corpora-
tion, the beneficiaries would have no remedy against the corporation. Senate Bill
1327 fails to ensure any accountability or transparency in the use of trust fund mon-
ies and fails to ensure that the trust will exist into perpetuity for the benefit of fu-
ture generations of Navajo beneficiaries. Senate Bill 1327 broadly expands the origi-
nal purposes of the trust and could lead to misuse and misappropriation of trust
funds. Senate Bill 1327 would violate the common law of trusts by designating a
handful of beneficiaries as the trustee and causing countless conflicts of interest.

On the other hand, the Navajo Nation would be an accountable, responsible and
transparent trustee of the Utah Navajo Trust Fund. The Navajo Nation has been
the fiscal agent for royalties of the UNTF for over 30 years. The Navajo Nation has
a successful record of managing, investing, and increasing the value of multiple
Navajo Nation trust accounts, including many multi-million dollar accounts. The
Navajo Nation has a well established budgeting and auditing process for the appro-
priation of funds. Importantly, unlike the Utah Dineh Corporation, the Navajo Na-
tion has sufficient outside assets to be accountable to the beneficiaries and can be
sued in Navajo Nation Court with consent of the Navajo Nation Council. Our vision
includes further consultation with the local Navajo Chapters and Utah Navajo com-
munities in developing the parameters of the trust.

The Oil and gas revenue for the trust will not last forever. The trust must be
grown and managed successfully not only to pay for needed expenditures in the
short term, but for the benefit of future generations of Navajos in San Juan County
as well. The trust also should be managed to ensure its survival in perpetuity. The
Navajo Nation is committed to ensuring that the UNTF continues to grow and ben-
efit current and future generations of Utah Navajos and the Navajo Nation should
be made the new trustee. Senate Bill 1327 does not ensure a trust corpus in per-
petuity.

Conclusion

Designating the Navajo Nation as trustee of the UNTF is the only position con-
sistent with the policy established by the United States Congress to recognize the
sovereignty of the Navajo Nation and the right of the Navajo Nation to self-deter-
mination in matters which concern the Nation’s lands, resources and citizens. Sen-
ate Bill 1327 was introduced without adequate consultation with the Navajo Nation
government or the beneficiaries and would give the important federal trust responsi-
bility over the Nation’s resources and citizens to a non-profit corporation. Senate
Bill 1327 does not respect the Navajo Nation’s sovereignty and right to self-deter-
mination and this Committee should oppose it.

I appreciate this opportunity to provide testimony to the Senate Committee on In-
dian Affairs. The Navajo Nation looks forward to working with the Committee and
the Utah delegation in a government-to-government relationship as reasonable leg-
islation is introduced to secure the future of the Utah Navajo Trust Fund. Thank
you.

Attachments
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LERMY~107-08

RESOLTTION OF THE .
INTERGOVERNMENTAL BELATIONS COMMITTEE

21%° NAVAJO MATION COUNCIL — Second Year, 2008
R¥ ACTION

RELATING TO INTERGOVERNMENTAL RELATIONS; APPROVING THE 2008
POSIXTICH STATEMENT OF THE MAVAJO WATION O TEE FUTORE OF THE
UTAH NAVAJO TRUST FOND

BE IT ENACTED:

1. The FNavajoe HNation' heraby appzoves the 2008 Position
Etatemsnt of the Navajo Matien om the Poture of the Ugzh
Navaje Trust Fund, attached hereto as Exhibit A, upon tha.
recommendation of +the WNWavajo Utah Commission set forth
withiv their Resclution NUCMAT-445-08.

2. The Navaje Hation hersby authorizes the .President of the
Wavajo Wation, the Speakecr of the NHavajo Wation, tha Wavaio
Ttah Commisgion, and their designea, to advocata with the’
Unitsd States Congress, the Federal Govermment, the State
of Ukah, and the sundcy states, in accord with the 2003
Position Statement of the Mavajo Hation on tha Fubure of
the Ttah Wavajo Trust Fuaad.

CERTIFICATION

I haereby cartify that the fozegoing resolution was -duly
eongiderad by the Intergovernmental Relations Commitbtee of the
Navaje Natien Conncil at a duly called meeting at Window Bock,
Navajo Mation (Arizona), at which a gquorum was preseat and that
ssme was passad by a vote of 7 in Favor and 0 oppesed, this 19
day of May, 2008,

LoRenzo Batesg, Chairpezédn Prd_!l!em
Intargovernmental Felations Committee

Motion; Franoisz Redhouse
Second: Sampson Bagay
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EXHIBIT van

2008 Postiion Statement of the Navaje Nafion on the Futere of the
Uial Mavajo Trast Fued

History of Uﬁm Navajo Trast Fend

Enetiutive Order of May 17, 1384, “witlthek! Trory sale and settlemant and set spart o 2
Teservation for Fadiam purposes™ tand in the THak Territory that Isy south of the Sen Juan and
Colorade rivars, This land bas been historically and contivwonsly owapied by Navajo people
sines Jong before the captivily of Navajos in 1864, Four yerrs beibee Uteh wes awerded
statehood, Excoutive Qrder of November 19, 1892, put Navajo laads in the Ulsh Teodiony west
of the 11{° parallel {“the Patute Strip™) back in the public domain. Lands in the Utah Tearitory
epat of the 110° parellel cemained pant of the Wavajo Reservation, Hxecutive Order of May 15,
1905, added the Ancth area in Utah to the Navajo Reservation. Tn 1908, the Department of tho
Interior withdrew the Patvie Srip Fom the public domain for vse of the Naveja, In 1622, the
Department of the Fnterior again pot the Palute Skip back inio the puble domein,

In 1%30 and 1931, the Navajo Mation Couneil asked the Commissioner of Indian Affaics to
negotigie on behalf of Navajo Nation to permantently testore the Pajute Srip to the Navaje
Reservation, based on the previous set aside in the Executive Order of 1884 and histarie Navajo
gcenpation of the mwea. On fuly 7 and 8, 1932, at its anmial mesting in Fort Wingate, the Navajo
Tribal Council pave ifs supptet to proposed fodepsd kegistation which would restore the Palute
Strip andl add Iand betwsen Montszuma Creck and the Colorade border fo the Aneth ares of fhe
Reservation, This logislation was passed by the United Siates Cohpress in 1933, as Fub. L. No.
403, 47 Stat. 1418 (1933) (herentter 1933 Act”).

The 1933 Act was the result of an agresment between three pacties: the Navajo Nation, the State
of Utah, and the United Statés Covernment, Afer Tluk citizens voised oppositios fo te
propesed nddition o the Navalo Ressrvation, the Commissioner of Tndian Affuirs nepotisied os
bebalf of the Wavajo Nation with a Utah commitiee made up of San Tuan County represeniatives,
Several soncessions were made to the Utah committce in order to gain its suppori for {he 1933
Act, including prehibitions on further Indian horesteads or Indian allofments in San Juan
County, fencing of Indizn alletments ouiside the new reservation buondaries, fimeing of fhe
Aneth extension’s northern boundary, and agreement that state gams aws would spplv to off
reservition munting by Mavajos.

" The 1933 Act pravided that Yshould ail or pag be produced in paying quantities,” the State of
Utah wonld receive 37 14 % ol net oil and gas royalties derived frotn MNavajo Tribat Lessies an
the nicvrly added Navajo Tonast Lands. In return, the State of Utah would act 23 trustee of the
funds, and expend the inds “in fhe tuition of Yadien children in white sehools andfor in the
butitieg of roads across {the newly added lands), of for Lie henelt of the Indlans residing
therein,” The 1933 Act slzo provided that Uteh cowld exchiange stie schaol trust lands {nside
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the newt Reservation houndaries for squivalent federal lands and that ary fees or commissions for
the sxchangs wonld be waived,

In 1968, Congress amended the 1933 A, redefining the puuposss of the trust and expanding the
ocloss of beneficiaries. The smended legisiation provided that the tnist be used “for the health,
education and general welfars of the Navajo Indians residing in San Jusn County.” The 1968
Amendments also provided that trust funds be used for projeets and facilities in San Juan Couaty
that were not of exchisive benefit fo the designated beneficiaries providud that ths benefits to the
tenefiviaries were in proportion fo the amound of trest finds Tsed for e projects’amd fucilitles,

Over the course of the Jast 75 years, through lepislation, cxecative scis and ofher governmental
condugt, the State of Ttah aceepted its ferderally appeinted role ag tinstes of the Ueah Navajo
Trust ¥und (UNTF), During Utab’s tequre as testes, fimds from UNTYE havs been used to create
andfor acquire signifeant fixed assels on stafe lands, These assets indlude {wo medical
buildings, a goverinent servives buflding, two housing subdivisions, and firerounds.

Subsiantial evidence exists that Uisk Failed to properly admindster Tlah Naveio Tros! Funds aver
smany deeades, and Utah has yet to meke a fulf and complets accounting of Tis administration and
use of trust funds, as required by law.  Utah, as UNTE trustee, has besn the defendant in several
Tawsuits. Tn 1991, serions sliagations of mismanagement and misapprﬁpﬁaﬁcn of trust funds by
Utah and other entities using trust monies were made fn 2 1991 report by the Stats of Utah,
Legislative Auditor Generel.  In Peli v, Tlah, the State of Thahis the dafendant in & glugs action
Iawsuit brought on behalf of UNTF beneficiaries over thess issues,

In 2007, the State of Utzh announced that 3 wished to resign as tregtee of UNTE, COnMuch 17,
2008, Bills HCR4 and HE352 ("Sunset Act”) were signed into law. This legislation putports fo
cange the resignation of Wik fiom its role as federally appointed tmstee of UNTE effective June
36,2008, The Sovsct Act urovides thal from Mareh 17 until May 5, 2008, the UNTTF
sdrtinisirator can anly comnyt to oew prejects ospped at 100,000, and only to ?XDJBGS that Wil
be completed by January 1, 2010, From May § uatil June 30, the TANTF adminisirator cannot
commit any monies to new projests. After July 1, 2008, all assets of the trust after liabifities are
paid will beplaced ir 2 New Fund created by the Uteh Division of Finance. The New Fund will
be managed accarding to the Utah State Money Management Act, No dishursements wilt be
made from this find except to pay for maintenancs of the fixed zesets of the expired UNTF md
1o continue eny cdusations] selolerships awarded through Yume 38, 2614, The Sunzet Actalic
provides that fhe State of Tiah shall purchase the fixed assets of the Mavajo Trust Fund, existing
as of May 5, 2008, consistent with the trust cbligatiens of the state in “arms engfh” thmsactions
and providing “fair market compensation” 16 the trust, Based on provisions in the Sunsot Aot
and Utah Code 63-55-104 and 63-35-263, the TNTF Administrator probably can continne to
faction watil Jarmuary 1, 2010, 1tis expected that the UNTF will maintain 2 smnh staff fo
afuinister extuing TATTE projects walil (hey srs complated.
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The Fiscal ¥aar 2008 budget for UNTF i3 $3,879,300.00, Adwinistrathve cosls are
eppeoiruately 14.5% of the cntire budpet ot $551,800.00, 5656,000.00 {s earmarked for chaplsr
projects. ety $595,00G.00 iz budgeted for higher efucation, wimaTly scholarslips, The
remaiader of e 2008 budpet goos fo a variety of specific projocts, a8 well as pmwdmg
maiching grants for housing consteuction,

The Navaja Nation 5 an Xndeperidént Snvereign Nation,

The Wavajo Nation is an indepondent soversign nation. The Nevajo Nation has the right to self-
determination, o Feely determine its own potitioal stafus and 1o feely parsne #s 2eonomic,
sesial and cultoral development  In exerising it4 vight to selfdetermination, the Navajo Nation
has the right to antonomy and self-povernment in walters relaling to jts ioternal aind loga] affairs,
as well a5 % ripht to the ways and means for financing its autonomeus funstions. -

T 1933, when the Mavajo Titah Trust Fund was sreated, the Navajo Mation teibal govertoent
was only 30 years ofd. Todsey, the Navajo Natioz % the Iargest and swost sophisticated American
Tewfian povemmient, The Nevajo Nation has devsioped a sabstantial body of both stattery and
decisivpal law to complerent fhe fundamental laws of the Diné. The Navajo Nation has a well-
developed mnual comprehensiva hudgeting process for appropriation of all Navajo Mation finds
which should be followed in utilizetion of all Naysjo Nation generated fands, mc1udmg the
proceeds from the Utah Navajo Trust Fupd.

1. New Federal Legidiation Affecting the Uah Navafo Trost Fund Should Be the Besult of
Governnient to Governmeint Negotiations Betwaen Navajo Nation, United States
Goveramicut, and State of Utakh and Should Require Consent of Navajo Natfon,

Federal legislation amending or repealing the 1933 Act and designating e new trustee for the
Utal: Wavafo Trust Fund shonld be the result of good falth governmenl to govéammant
negotitions betwesan the Navajo Nation, the State of (ish, and the Units@ States Government.
Consistent with the Navajo Nation’s status as an Jadependent soversige nafion, any federal
legislatiom that affects wyalties gensrated by Navajo Nation Trost Lands must be mede witl: the
congent of the Navajo Nation.

2. Beneficiarfes Shonld Ro.ma.in “Navajos in San Jaan County” Subject tv Certuin
Condiiions,

The benelielariss of the Uitah Navaje Trust Tursd should remain Mavajos in San Juan County,
through the Nevefo Nation annval budget process. Provided; that special consideration should be
moade in the aunnal budget process to use Ulah Mavajo Trust Fund procasds for the benefit of
Navajos residing within the Aneth Extension for mitigation of environmental impacls and ofher
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negative itpacts associated. with the development and production processes of oil and gos
resourses focated within the Aneth Extension, and for devaloproent of needed infiastoucture,
Navzios living cutside of Navajo Indizn Countey shalt be eligible for educationa: assistance fom
Utah Navaje Trust Fund proceeds. Capital outiay finding ané houstng sssistance shall not be
provided from Uiek Mavaje Trust Fund proceeds for projecis locating outside of Wavajo indian
Country, Provided; that =l exdsting and foture heulth facilities funded by Utah Nfavajo Trust
Fund praveeds and any other facilitiss fanded by Wiah Navajo Trust Fund proceads Incated’
omtside of Navaio Indian Country shatl continue to be operated for the benefit of all Navajos.

3. Corsultation of Beneficlaries.

Negotiations te designate i new trustee shall be in close consultation with the exisling
beneficinries through the chapters, keeping the best interasts of the bensficiaries ih mind at all
times. '

4. New Federal Legislation for ARoration of Roysltics Shalf Maintafn fhe Séatus Qun.

The beneficiaries of the Utah Navaje Trust shall continue 1o reccive the benefit of 37 2% of all
royalties generated by oil and gas produetion fim Jeases on Reservation lands added in 1933. -
62 %% of all royalties generpted by oil and gey production from leases on Reservation Jands
added in 1933 shall contitile to go to the Mavajn Mation.

5. Disposition of Trust Assets on Stase Lands.

Negotiations mest address IINTIF assets on state Isnds and provide either for feir marlet value
pwrchase of ihe asseis by Ulsh, or for acquisition of the state lands in question by Navajo Nation.
The Sumset Act provides thal the State of Utah Division of Facilities Construction and
Management ean purchase TMTF asseds on stite land, Becausc acquisition of state lands by
Mavaje MNatfon could imolicate a land esrchangs involving the federal govemment; aff theae
govermments shiould be invoived in negoliations to dispose of these assets mwtier convey,
exchange, of purchase lends, In addition, iegotiations eurrently auder way to exchange Utah
School Trust Lands in the Aneth extension with BLM lands outside the reservation, pursnant to
Section 2 of the 1933 Act, should be caordinated with the dispesition of UNTF assets,

6. Navajo Natfant Weuld Be Best Trustee,

As 2 sophisticated tibal povernment, the Nivijo Mation has the reseurdes and expertise o
administer {he UNTF on behalf of Utah Navajo beneffaiaries. The UNTE is generated by
royaltiss fram leases enfered inte by tiie Navajo Mation on Navajo Nation Trust Lands.
Trusleeship of these funds by the Navaie Nation on behalf of the Ultsh beneficiaries wonld be
consiztent with principles of sovereignty and selfdétermination.  The Navaja Matien, through
menagsxnt of its own toust finds, has proved s fduciary capabilities. The Controlier of the
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Navajo Natien is the general fidugiary of Navajo Nation funds, and frust funds skould be
invested comsisient with the recommendations of the Invesiment Commitiee. A Trust Fund
Administrator should be centradty Incated In San Joan Coanty and frust food adodnistration
shoeld provide for loeal desfsion maldng in how fvds are spent.

7. State of Utnh Navajo T'rnsé Fund Admtnistrator Shonld Remain in Existence Until Yt
Winds Up Lis Affairs.

The UNTF Adminisirator has the keal ambority wder Thah law to conlines to admdnister
existing projocts wntl) Jamuary I, 2019, The UNTY Administraior should comtinus (o sdminisier
existing projects and progeans 10 provent IRY £3ps in existing services unti an mzmm
administrator is designated or a now tustee has been selected. :

8. Where Aneth Chapter Suffers Envicormendal Farms Disproportionate {o Tis Receipt of
Trust Funds, Special Monies Shorld Be Aliocated to Aneth Chapter {o Mitizate
Ernvirenmenial Impacts and Develop Necded Infrastractee.

On the Azeth Extension, o1l and gas development snd production processes that generats -
royalties for the UNTT canse environmentzel and other negative impacts, The new terms of the
trust showlit engure that separate monies are specifically allocated to Aneth Chapter to mitigate
the envirenmental impacts of oil and gas extraction an the Aneth Extension. Additionaliy,
infrastructure needs at Aneth Chapter have not been adequatety fimded in {he past. Fature tust
sdministration shoutd provide sufficient funds o develap peaded infrastractre of Aneth Chapter.

2. Trust Fund Monies Should Not Be Used in Ot Reservation Projects “Prupurﬁnunl“ te
the Benefit Recelved.

- Under the 1968 mmendmeats, UNTF mondes wens aliowed to be used in off yeservalion projests
i they were allegediy "proportional” to bensfils enjoved by beoefictades. This provision kas
been one ofthe causes of mismanagement aad wasts of fmst filnds, Bxseot for educetional
endowments, no irsst funds shall be nsed outside Mavajo Indian Country without at least $0%
matching funds provided by other participating. entifies,

10, ¥uads from tlie Sale of Uiah Navaje Trust Fund Administeative Offices Should ba
Designated Specifically ¥or New Trest Fund Administration Facilities.

Cne of the geals of the Navajo Nation i to provids for ceniralized adodinistration of Navajo
Mation service providers in the (itah porticn of the Navajo Reservation through a Regions]
Navajo Mation Office cenirally located in Montezuma Creek. Atpresent, Mavajo Nation services
arc scailerad and not as efficient as they could be in a ceniralized spacs.

The State of Utah generally Himils its services 1o the coundy seat in Monticelio. A Regional
Mavafo Nation Office should he asharad facifisy for the new UNTE Trust Administrator, Mavajo

”
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Mation service providers, and state programs.  Along with Nevajo Natfon and state finds, UNTF
shoutd provide matching funds from the sale of the current UNTF administeative officss o help
Zund the conatrustion of 8 Regionel ©:Tiee Facility. A Regional Offive Facility wiould improve
coordination of prajects invoiving the UNTF Trust Administrator, Navajo Mation servics
providers, and state enfities,

11. Full Acceunting by Staic of Utah,

The State 0f Utah should provide 2 fill and complete historical aceounting of the Uish Navajo
Trust Fuad before s new Wusiee is designated. A full and compleie historieal accomnting will
specify fow all URTIF fands were used by both state and non-govermmental safities and not
merely what entitizs received UNTF funds and in what amonnts,

1z, Settlemment of Existing Lawsnits,

'Fhe State of Utak should use its best good fuith fforts to scitle the Btigation in Pelt v, Utsh
before anew rstee 15 desipnated.
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RED MESA CHAPTER
Reid Mesa, Mavajo Natioa, Uiak

TResolnties RIM- [036-2913%

UPPOSING SE| BILL 1327 RESPECTFULLY URGING HONORABLE

AH SENATOR ORRTN HATCH TO WITHDRAW SPONSORSHTP OF S.B, 1527 THIR 1)

CONSULTA’ WITH THE T v
WHEREAS:
1. Pugsuent jo 2 MIN.C, § 4002, The Pod Mesa Unaby Chapter is & dily 2extiGed Thah Chapter of vt Moo

Matiaz, whom has the powsr mmd suthorlty to approve and rescind mesolutions throvgh its membersiip;
snd

. Through the Bstablished Plan of Opemations, the Red Mesa LUiah Chapter members delegate the suthority

to the slocted Red Mosa Ut Chaptor Officals 1o eoact plans thot ae Ju. the best Interest of the

community; and

The Elestsd Red Mesa Utdh Chenter officials have fhe suthority to act on bolmif of its comunmity io
reeapinend, sappeet, nod approve exmmanity valaved profeets; end

The Areth Etension was added to the Navalo Raseceation by the Act of Marth 1, 1933 znd designated
the State of Utah as trustes for the oil £ gas royaliies senerated from the Ansth Bension; agd

. Tha Btate of Utzh sbruptly resigned as trusten of ths Utnh Navafa Frust T'\md in 2008, mmd poysuart jo

House Cunourrent Resclution 2, the 2008 Utsh ¥ egislature zequested the 110" ULS. Congress tu sppoint
anew tiustee for the Uik Navajo Trust Fund; end

. Seealor Ovin Hatch introduced 3.B, 1327 during the I session of the 112" Congress on July 5, 2011,

rropasicg ‘o smend the Act of Meech 1, 1933, zod dysigastiop the Uikih Pinch Corporation as e now
trusiee of the Liek Mavajo Trust Fund and transfse of cmmmty and zosvarces; and

. Proposed keghstetion was appurenty read twice and referred to &ie Senate Commities on Indian Aflhirs

without groper oﬁisual constltion, meaninetul partdelpation, and support of the Tah Navajo Trust
Fund beneficiaries; and

. Tha long Jitigetive history (ayg. Sakerzie v. Utk Indiin Affeie Committes, Jim v. T.S., Bigman v,

UNDLC, & Palt v. Umh) of the Ulah Mavafo Trust Fund require accountability and transpimandy in
seliscling and destgmpding 2 aew traater and cutablishivg fiduelary responsibititios; and

, The (Msh Dineh Corporetion i3 & sctfappointed entity of individuals falssly puzporing 0 the

sepresentutives of the Utah Navejo Cheplors and i 0! reeogmzed, spactivped, or supported by e Red
Mesa Tk Chapter and or other Ttsh Mavajo Chapteos; aud

10, The Red Mesa Uteh Chapter fnds it aloming ad completly uncharacteristio for the elevied

11.

Govermnent officiale of the Stz of Utal in propesing §.0. 1327, i pavtenlar, transfer to the Ttah
Dineh Corporation, all fundd, assels, and mal property hald in trust by Utah for the bensfit of the LHeh
Navajo beneficlacizs, pursuant te the Act of Mok 1. 1933; and

The Ut Dineh Corpomation DY, is 2 new von profit crgenration sstobliched with wppoven
creditahility, Gdn™t present this Bill 1327 to &l Tish Novele Chaptors, Waim ard the Thah Mivsjo Trust
Pund haneficiaries, 10 get filt understand@ng of what thiz Bill entails. Therafore, it resaiied ek of Ineal
tenaficiary suppor or outherization. The UDC hes no financial management and experience in headlingy
the mfllton dollars of the Utal Mavajo trost fund withowt due regard of Red Mesa Chapter®s vots of
confidence and rensquwnece, Thers are self appninted individuals whom were not elected to et or
tepredent i belnlE of Red Mesn Utoh Chapler or it members are not supporied and Is vnofficial; and

12. The Bed Mesa Chapter sl the Stato of Tidk to continue with the regponsibilities and Invaleemens

of the Uiiah Nevele Trast Fusds wetil proper sod adequate entity is estebBalied end orgmalzed with il
sveayinglil creditability, nnd
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13. Tho doteruination of residsnuy ou the Utah Navajo Ressrvation should be defined and based an {[.) true
ancestral desctnt {2) be azeggstured piernber of 2 Ulal Reservation Mavajoe Chapter,

14, Ul Mavalo Tresl Fund Pepsfiviary or beoefisinies can and shalf proceed with Juga? action for any
pobabie cirise sgeinst ey appohved Individng, an clectod official, or ety individual whont 35 Snvolved
with m.i.sm::lmaganent if any end or s5id amoest of Uteh Mavajo Trost Pumd will face conscquences of
Tawsnit; po

15, Grasgtaots peaple should slso be eligible a3 a legal wiprescotative cquivelent to elected offfcials for their
resp‘«i:cﬂva Thzh Novajo Chapters e they cen voite their concem and opinions regesting the Utah Trust
Fund.

NOW THEREFORE LET IT BE RESULYVED THAT:

1. The Red Mesa Chapler heteby sepporis and approves In support of opposing the Senate Bill 1327 and
nispecifdly wging Honorable Ulah Sswnfor Orgn, Hatch to withdraw spopsorship of S.B. 1327 dug to Jack of
consnltation with the nuajority of the Utel Mavajos and the greater Ulah Navajo Trust fusd booshcrarics.,

CERTIF{CATION:
We hoeeby cectify ihat the fmegoing vesclution wes duly considersd by the Bed Mesz Chapter of the Novthemn
Agenzy sl ® Guly called mecting in Hed Mesz, Nayajo Mation, Thisk, @t which 4 quomm was present eod that
same passes by avoleaf _27 in Fevor, 1_ Opposod, and _ 98 Abstained on this 16 day of Cotober
2011,

Motioned By: M Wilford Joney Geconded by: e, Rocells Miskache

Maflene’Dee-Pan, Scerctary Treasusee Kenneth Maryboy, Couneil Deloget
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Aneth Chapter
Aneth, (Navaje Natton} Uiah

Louncil Delegate: Dhop e Offiears:
Kenneth Maryboy Johet Billic, President
BN Tadachennie, ¥Wice-Fresident

Brenda Brown, Seoretaryy Treasuver

Colvfn Thomne, Gresing Commithes

RESOLUTION OF
THE ANETH CHAPTER

AC-SEPT-11-0194

OPPOSING SENATE BIY T, 1327 AND RESPECTFULLY URGING
HONORABLE UUTAH SENATOR ORRIN HATCH TO WITHDRAW
SPONSORSHIT OF 8.B 1327 DUE TO LACK OF CONSUT TATION, NON-

SUPPORT, ADAMANT OPPOSITION BY THE ANETH CHAPTER &
CGREATER UTAM NAVAJO TRUST FUND BENEFICIARIES

WHEREAS:

1. Pursuznt to 2 NM.C, § 4002, The Ancth Chapter is a duly certified Chapter of lhe Mavajo
Nation whe bas the power and authodty lo approve and rescind resolutions thraugh its
membership; and

2. Through the Estahished Plan of Operations, the Aneth Chaptor delegetes the authority w the
elected Chapter Officers to enact plans that ave in the best interest of the community; and

3. The Apeth Chapter has the authorily Lo act on behalf of o community {0 reenormend,
support, and approve conumunity related projects; and

4. The Asnsth Extznsion was added te the Navajo Rescreation by the Act of Muarch 1, 1933 and
desipnated the Stdie of Ulsh a4 tmatee for the of] & gas royalties generated from (he Aneth
Extension; and

5, The State of Umh abruptly resigned us trusiee of the Utah Navajo Trost in 2008, end pursusnt
1o House Conourront Resolution 2, the 2008 Uteh Legislature requesied the 110 T1.8
Conggess to appoint & new trusies for the Utah Navajo Trust Fand; and

G. Senator Orin Hatch introduced S.B 1327 during the 1% session of the 112™ Conyress on July
5, 2011, propoging 0 amend the Act of Mareh 1, 1933, and designating the Utzh Dineh
Corporadion as the new trustes of the Utah MNavajo Trust Fund and transfer of certain
anthority and resources; and

7. Proposed legisktion was apparently 12ad twice and referred to the Senate Committce on
Tadian Affairs withont praper afficial consultation, meaningful participation, and support of
the Ttah Navaje Trust Fond beneficiaries; and
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3. The long litizative history (e.g. Sakezzic v. Utah Indien Affairs Commission, Jim v. U.5.,
Bingaman v. UNDC, & Pelt v, Utah) of the Utah Navajo Trust Fund require accountability
and transpurency in selecting and deslgnating a new trustee and eslablishing fiduciary
respansibilities; and

9. By resclulion ne, AC-JLUN-11-0168, daled Tune 8, 2011 (attached hercto as Exhibit *A™), the
Aneth Chapler requested direct, netive, and meaningfil participation in developing the future
of the Utah Navajo Trust Fund, including designation of a mew trustec, management
structure, development of policies & procedures, arlicles of incorporation have not been
shared with beneficiaries (no public hearing) and governmenlal oversight legislation; and

10. The Utah Dineh Corperation is 2 self-appointed entity of the individuals falsely purporting to
the representatives of the Utah Wavajo Chapters, and is not recognized, sanctioned, or
supported by the Aneth Chapter; and :

11. The Ancth Chapter find it alarming and completely uncharacteristic for the State of Utsh
leadership in proposing 8.8 15327, in perticular, transfer to the Utah Dinch Corporatiot, all
funds, assets, and real property held in trust by Utah for the benefit of the Utah Navajo
bencficiariey, pursuant to the Act of Murch 1, 1933; and

12. The Utah Dineh Corporation is am upstarl, unproven entity, withoul local benefeiary support
or mtharization, wilhout neecssery trust fund management experience, without adequate
separate nssets relative to breach of trust, wilhoul Aneth Chapter's vote of confidence and
EASSUTAICES,

NOW TIEREFORE BE 1T RESOLVED THAT;

1. The Aneth Chapter hereby apposes Senate Bill 1327 and is respecifully urging Honorable
Senator Orrin Halch to withdraw sponsarshin of 8B 1327 due o lack of consultation, nen-
suppert, adament apposition by the Aneth Chapler & Greater Utah Navajo Trust Fund
beneficiarics.

2. The Ancth Chaplfcr hereby retpuest the Utah Congressional delegation (including Sen. Orrin
Hatel, Sen. Mike Lee, and Rep. Jim Matheson) to recognize, respect, und hooor the official
position of the Aneth Chapter and to expedits responsive Congressional action In designating
u new hrustee, .

3. The Ancth Chapter hereby request Governdr Gary R. Herbert, Utah Legislative leaders, Rep.
Christine Watldns, and Sen. David Hinkins 10 recognize that the State of Utah has not bvea
officially relieved of its fiduciary responsibility by the U.S Congress and 1o advocate
accordingly, in securing the best possible trusl fund management arrangement for the Utah
Navajo Trost Fand beneficiaries,

4. The Aneth Chapter hersby tequest the San Juan connty Commission to address the eorflict of
interest lahbying and involvemenl of Commissioner Kenneth Maryboy, Commissioner Bruee
Adams, Commissioner Phil Lyman, and San Juan Counly Administrator Rick Belley, and to
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immediately discontinue Inappropriale expendilure of public funds on waanthorized trust
fund lobbying by the Tomhave Group.

CERTIFICATION

We hereby certify thet the foregoing resolution wag duly considered by the Ameth Chapter
Membership st a duly called meeting at which a quorum was present and that the same was
passed by a vote of 27 in favor, 0 opposed, and & abstained this 25" day of September 2011.

Motioned by: Harrison Johnson
Seconded by: Ben Chee Nakat

Bodfe bl

Jngyﬂillie, President Bill Tadachennic, Vice-President

renda Brd e TeASUrer Kennath Marvbay, Council Delegate
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" CEXHIBIT AT

Anetlh Chapter
Aneth, (Navajo Natien) Utah

Chopler Of Mowre:

Jolm Bilse, Pres|dent

Bt Todachennts, Vie-Frevident
Brapds Browm, Sverclsl) Treanumr
Cabvin Thomus, Gzl omittee

RESCLUTION OF
THE ANETH CHAPTER

AC-JUN-11-0168

ANETH CHAPTER BERERY REQUEST UTAH CONGRESSIONAL
DELEGATION INCLUDING BONCRABLE SENTOR ORRIN HATCH,
AND FONORABLE SENATOR MIKE LEER 70 GIVE AN UPDATE
STATUS REPORT OF THE UTAH NAVAJO TRUST FIIND TO

ANETH CHAPTER COMMUNITY

WHEREAS:

Pusspant to 2 NTC Section 4002, The Aneth Chapter is a duly eattified chapter of the
Navajo Nation wha has the power and anthority to approve and reseing resclutions
enavied thed its mezmbership; and

. Thraush the Bswhlished Plas of Opcmations, Tae Aneth Chepter deiopates fhs

snshority to the Eleeted Chapter Offeors o enact plans that ove in the best mberest of
the cormmunigy; and

. ‘The Aneth Chapter hes the authority 10 act o behalf of fts commumity (© recommend,

suppott, add approve eommunity related projerts; and

The Aneth Extension wes added to the HNavaio Reservation Gy the Actof March 1,
1933, and designmied the state of Utalvas testez for thie off nnd es moyslties
generated finm the Ancth Extension;.and

The State of Uiah abruptly resigned a5 trustes of the Utah Navaje Trust in 2008, and
pursant to House concwrrent Resolution 4, the 2008 Liah Legislature requested the
110th U.8. Congress o appoint 2 new trusies for the Utnh Navajo Trst Faad; and

Despits mzignation in 2008, the U.5. Coogress h:as aot offieialiy released the State of
Utah from its Bduciary responsibilities and dutes regarding managewment of the rakt
Navajo Trust Fund; and
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7. The Aneth Chapter community wauld like to know the status of the Utah Navaja
Trust Fund and b veguesting to bave the opportunity 1o review and recommend
amendments of the latest Legisintive Bill prior to its introduation or e Senate floer;
amd

8§, The Ancth Chapter is seeking direct, setive, and meaningful participation in
developing the futrue of the Utah Navajo Trust Fund inelnding designation of now
{Tustee, managerment structure, development of policics and pracedures, and

governmental oversight lepislation; and

9, ‘The Aneth Chapter want contvol and management of the Utah Navajo Trost Pund fo
remain in Utah inchuding administrative headquarier in Ansth or Moolezums Creck,
* ghapter-elected board of dircetars, tmediation of environmental destruction within
Axneth Bxlension, and legislative limitation regarding Navajo Natien invalverment;
-and : S

19. The Aneth Chapter is disappointed and extremsely frustoated with the lack of progress
in desipnating & new trustes for the Utah Favaje Trugt Fund and ie nrging the Utsh
Congressionst Delepation ta immediately mect with e Aneth Chapter o develop
legisiation designating a new trustee for enactment by the 1 12 Congreas; and

11. The Aneth Cheyter membership and jis community who are beneficiaries ars highty
dependent on the trust Tond for many chapter and community projects: like powear e
projects, stadent Saanclal assistants and housing projects; and

12. The Aneth Chapter aceepts and approves this request, which was presented before the
Apeth Chapter Membership in which 2 legal quormi was present,

NOW THERETORE EI 1T RESOLVED THAT; R

1. The Aneth Chapter hereby Tegresis Hoporable Senetor Omin Haich and Hosorable
Senator Mike Lee fo meet with the Aneth Chapter community at Aneth, Utah to give
verbal and writfer status report of the Utah Mavajo Trost Pund and to discuss
Congressional action necessary to designate a now trustes,

2. The Ancth Chapter eommumity is raqussting fo have the oppartnity to review dnd
resommend amendmeats of the latwst Legisiative BII prior o its introdustion on the
Sanai= Joor.

5. The Aneth Chapter hereby request direct, active, and meaningful paxtieipation in
developing the fiture of the Utah Mavajo Trust Fund in¢luding designation of new
trustee, manzagement structure, developinent of policies & pracedures, govermmental
oversight legistation,



67

ANETH CHAPTER HEREBY REQUEST UTAH CONGRESSIONAL
DELEGATION INCLUDING HONORABLE SENTOR ORRIN HATCH

AND HONORABLE SENATOR MIKE LEE FO GXVE AN UPDATE
STATUS REPORT OF THE UTAH NAVAJO TRUST FUND TO THE

ANETH CHAPTER COMMUNITY

CERTIFICATION

We hereby certify that this forgoing fesolution was duly considered by the
Aneth Chapter Membership al a duly called meeting at which a quonm was
present and that #n approval was passed with a vote of 27 In Favor, & Opposed
And 2 Abstained this 09"‘ Day, the Momh Df Jume, in the year 2011,

Metioned by: Ms. Susie Ph]lemon
Seconded by: Mr. Robert Whitehorse
?‘n Billie, Anath C]:.npterl’zealdent Blll Tmicchenn!e. Ancth Clmpte-: Vice-President

m.AnaihChnpbe:Se&efnnﬂmm FennethMargboy, Councll Delegate

The CHAIRMAN. Thank you very much, Vice President Jim, for
your testimony.
Commissioner Maryboy, please proceed.

STATEMENT OF HON. KENNETH MARYBOY, SAN JUAN COUNTY
COMMISSIONER

Mr. MARYBOY. Greetings, good afternoon, aloha, Mr. Akaka.
Happy birthday, Chairman, a little bit late.

Senators Cantwell, Udall, good afternoon.

My name is Kenneth Maryboy. It is an honor to come before you
the second time. I am on the Navajo Nation Counsel. This is going
to be my fourth and last term on the Navajo Nation Council and
I am one of the lucky 24 to go back on the Navajo Nation Council.
I am in a second term as a San Juan County Commissioner for the
San Juan County, Utah.

I represent 10,500 Navajos in the State of Utah, and of course,
300,000 Navajo Nation in Arizona, New Mexico and Utah, as well
as the Chairman of the five Tribes in Utah, which is the Paiute,
Shoshone, Goshu, Ute, and the Navajo.

So with that, it is truly and honor to be able to address you this
afternoon regarding the Senate bill 1327. This Committee is impor-
tant to the Dineh. We are grateful for your insight, of your willing-
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ness to listen to the people. We are specifically grateful for the op-
portunity to shed light on some of the questions surrounding the
Utah Dineh Corporation.

The beneficiary of Utah Trust Fund, the certain state of trust,
and various functions have an interest in the outcome of this proc-
ess. In 1933, the United States Congress signed into law an Act
which created the Utah Navajo Trust Fund. The Act added the sec-
tion of Federal land known as an Aneth Extension to the existing
Navajo Reservation.

In regard to the 1933 final Act, the United States District Court
explained in order to compensate the State for the resulting loss of
tax revenues and the increase in the need for the government serv-
ices to the Act to provide internal ally, that the 37.5 percent of the
net royalty of oil and gas production within extension would be
paid to the State of Utah provided by the 37.5 percentile.

Of said royalties shall be expanded to the State of Utah in the
tuition of Indian children in school and white schools and other
building maintenance, roads across the reservation in lands de-
scribed section and hereafter of all the benefits of Indians residing
there, 47 State, 14, 18, 19, 33.

This was an argument of the State of Utah to benefit the Indians
living in the Aneth Extension. In 1968, an amendment expanded
beneficiary, including the Navajos living in San Juan County,
Utah. The Navajo Nation wasn’t overlooked in 1933 Act. In 1968
amendment, they were given 62.5 percent of the royalties from
those trust fund wells of many other wells located in the Utah por-
tion of the Navajo Reservation.

The Tribe received 100 percent of the royalty in addition to the
agreement was amazed at the royalty paid to the Utah would be
based on the fixed price at $45 per barrel. This means that when
the oil and the selling at $90, that the trust fund received the
equivalence of royalties of only 18.75 percent. And the Tribe re-
ceived 81.25 percent.

It is not my purpose today to argue whether these past agree-
ments are fair or equitable. They are the laws and we are bounded
by laws and the State of Utah has asked Congress to relieve them
of their duties over the trust funds. Normally in such cases, if the
beneficiary or legal ages, they would be required to select a new
trustee.

It is true that we are citizens of the Navajo Nation. We are proud
to be the citizens. We are also citizens of the State of Utah. We are
also citizens of the San Juan County, Utah. It is our citizenship of
San Juan County.

So with this, I submitted my testimony and I stand to answer
questions from the Committee.

[The prepared statement of Mr. Maryboy follows:]

PREPARED STATEMENT OF HON. KENNETH MARYBOY, SAN JUAN COUNTY
COMMISSIONER

Honorable Chairman Akaka, Vice Chair Barrasso, Members of the Committee,
Senator Hatch,

My name is Kenneth Maryboy. I am a Navajo Nation Delegate, and a County
Commissioner for San Juan County, Utah:

This is truly an honor to be able to address you in this morning in regard to Sen-
ate Bill 1327. This Committee is important to the Dineh. We are grateful for your
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insight and for your willingness to listen to the people. We are especially grateful
for the opportunity to shed light on some of the questions surrounding Utah Dineh
Corporation, the beneficiaries of the “Utah Navajo Trust Fund,” the current state
of the trust fund, and the various factions who have an interest in the outcome of
this process.

In 1933, the Unites States Congress signed into law the Act which created the
Utah Navajo Trust Fund.

That Act added a section of federal land, known as the Aneth extension, to the
existing Navajo Reservation.

In regard to the 1933 final Act, the United States District Court explained:

In order to compensate the State for the resulting loss of tax revenues and in-
creased need for governmental services, the Act provided, inter alia, that 37%2
percent of net royalties from oil and gas production within the Extension were
to be paid to the State of Utah: “provided that the 37%2 percentum of said royal-
ties shall be expended by the State of Utah in the tuition of Indian children
in white schools and/or in the building of maintenance of roads across the lands
described in section 1 hereof, or for the benefit of the Indians residing therein.”
47 Stat. 1418 (1933).

This was an agreement with the State of Utah for the benefit of the “Indians”
living on the Aneth Extension.

The 1968 amendment expanded the beneficiaries to include Navajos living in San
Juan County, Utah.

The Navajo Nation was not overlooked in the 1933 Act or in the 1968 amendment;
they were given 62V2 percent of the royalties from those “Trust Fund” wells. Of the
many other wells located on the Utah portion of the Navajo Reservation, the Tribe
receives 100 percent of the royalties. In addition, an agreement was made that the
royalties paid to Utah would be based on a fixed price of $45 per barrel. This means
that when oil is selling for $90, that the Trust Fund receives an equivalent royalty
of only 18%4 percent and the Tribe receives 81V4 percent.

It is not my purpose today argue whether these past agreements are fair or equi-
table. They are the law, and we are bound by the law. The State of Utah has asked
Congress to relieve them of their duty as the trustee over the Trust Fund. Normally,
in such a case, if the beneficiaries are of legal age they would be required to select
a new trustee.

It is true that we are citizens of the Navajo Nation. We are proud to be citizens.
We are also Citizens of the State of Utah. We are also Citizens of San Juan County,
Utah. It is our citizenship in San Juan County along with our Race, which qualifies
us as beneficiaries of the Utah Navajo Trust Fund.

There is some disagreement among Utah Navajos about who should be a bene-
ficiary, or who should be the Trustee. Fortunately we have political sub-units which
help to determine the “mind” of the people. Our Chapter governments have had
their say in the formation of the Utah Dineh Corporation. They have had their say
in the appointment of board members. And they will have their say in the reorga-
%ization of the board once the Corporation is charged with the responsibilities of

rustee.

We cannot expect a consensus on such a matter any more than Congress would
expect a consensus on the matters on which they vote. But we do have the ability
to hear all concerns and to put the matter to a vote. We have resolutions from all
but the Aneth Chapter in favor of appointing Utah Dineh Corporation as trustee.
There is more of a division on this matter in Aneth because they were named as
beneficiaries in the 1933 act, and many there believe that the 1968 amendment was
a mistake. I acknowledge their concern. I share their frustration. But the 1968
amendment was made for a wise purpose. Over time as the population has shifted
from one place to another; as generation has come and gone, to isolate the bene-
ficiaries to a small geographic area like the Aneth extension would cause many
more problems than it would ever solve.

Utah Dineh Corporation

In July 2010, this same issue was heard by the Natural Resources Committee.
At the time Mr. Ross O Swimmer suggested two possible options for the bene-
ficiaries; to allow the Navajo Nation to step in as Trustee, or have the Utah Navajos
form a private non-profit organization to manage the trust. This was the genesis of
the Utah Dineh Corporation. Other existing non-profits were also considered, but it
was determined that if this was going to be done right, the new beneficiary should
be a new entity with no prior history. A fresh new company has been formed. It
is fully at the mercy of the Utah Chapters. Until it is named as the trustee, it will
remain a dormant shell. The board that is in place was put there by the chapters.
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Or, in the case of the Aneth Chapter, by a volunteer until an appointment became
necessary.

Currently Utah Dineh does not even have a checking account. It never has had
a checking account. There is not possibility of mismanagement, because it has not
been activated other than as a shell corporation formed in the State of Utah. It has
articles of incorporation, and bylaws. Its current board members serve with not
promise of compensation. Travel expenses are born by the individual board mem-
bers, or by a sponsor.

I am confident that Utah Dineh Corporation can take full advantage of the cur-
rent management of the Utah Navajo Trust Fund Holding Account. We also have
the promise of support from the State of Utah, including the people who were in-
volved with the previous administration of the fund. We have the support of several
key people with the Navajo Nation and hope that once this matter is decided in
favor of Utah Dineh Corporation that we will have the full support and cooperation
of the Navajo Nation as well.

Naturally a transition from the current Trust Fund Holding Account to a new
trustee will not happen in an instant. We anticipate an orderly transition.

In the future, we expect that the Trust Fund will provide opportunities for match-
ing funds from Utah’s Community Impact Board; from federal program grants such
as education, housing, etc; from State and Federal highway funds; from the Navajo
Nation for programs that they would like to see offered to members of the tribe in
Utah.

With the “Holding Account” simply accumulating money, the people are suffering
from lack of services. There is much good that needs to be done, but for the past
three years, there has not been an entity authorized by Congress to act. This cannot
continue. The people have spoken as a majority. Utah Dineh Corporation is well
structured and still in its original wrapper waiting to be used. All we lack is the
nod from this Committee.

The Navajo Nation, if they were the trustee would have a distinct advantage of
sovereign immunity. It would be nice to lay aside any concerns about potential fu-
ture law suits. While this is of great benefit to the trustee, it is not of benefit to
the beneficiaries who should have legal recourse to ensure accountability of the
trustee. Utah Dineh Corporation is not immune from full accountability. Charging
them with the fiduciary role of trustee is the correct course for this Committee.

Thank you.
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PR

The CHAIRMAN. Thank you very much, Commissioner Maryboy,
for your testimony.

Chairman Abrahamson, will you please proceed with your testi-
mony?

STATEMENT OF HON. GREG ABRAHAMSON, CHAIRMAN,
SPOKANE TRIBAL COUNCIL

Mr. ABRAHAMSON. Thank you, Chairman Akaka, Senator Cant-
well and other Members of the Committee. My name is Gregory J.
Abrahamson. I am Chairman for the Spokane Tribe of Indians. I
appear before the Senate Committee on Indian Affairs to testify on
S. 1345. With me today are Tribal Council Members Michael Spen-
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cer, Rudie Peone, David C. Wynecoop, Jr., and Rodney W.
Abrahamson.

I would also like to thank Senator Murray and Senator Cantwell
for their support on this legislation.

We are here today as a full Tribal Council with the authority
from the general membership to act on behalf of the Tribe to finally
resolve this matter. We are shocked and dismayed with the state-
ment submitted by DOI and are frankly blindsided by their posi-
tion, particularly because we had reached agreement with the Bu-
reau of Reclamation and the Bonneville Power Administration and
understood that DOI supported S. 1345.

Apparently, the Department has once again failed its trust re-
sponsibility to the Tribe. We came here today on behalf of the Spo-
kane Tribe to finally conclude our efforts to work with the Untied
States to recognize and fulfill its trust responsibility to keep the
promises of the United States to the Tribe, finally treat the Spo-
kane Tribe fairly and honorably, recognize the contributions the
Spokane Tribe continues to make for the benefit of our Nation,
compensate the Tribe for the use of its land and injuries caused by
the construction and operation of Grand Coulee Dam.

I came here today to summarize the written statement for the
record submitted by the Tribe and the critical need for this impor-
tant legislation. Unfortunately, I feel compelled to recount the his-
tory one more time of the false promises that underscore the DOTI’s
lack of good faith to resolve this matter.

Spokane Tribe has struggled to protect our reservation since
agreement with the United States in 1877. This settlement must
be viewed with historic context for over more than 130 years. We
therefore have submitted a detailed statement.

The Spokane Reservation is located in Eastern Washington at
the confluence of the Spokane and Columbia Rivers. These two riv-
ers are expressly and legally part of our reservation and remain in
Tribal ownership today. Our life, culture, economy, and religion
center around the rivers. We are river people. We were fishing peo-
ple. We depended heavily on the rivers and the historic salmon
runs they brought to us. We were known by our neighbor Tribes
as salmon eaters.

The Spokane River, which is named after our people, was and is
the center of our world. We call it the path of life. Our best lands
and fishing sites are at the bottom of Lake Roosevelt. Our salmon
runs have been destroyed. The history of the last 70 years have led
to the systematic destruction of the Spokane Indian people’s cul-
ture and way of life.

We continue to survive, but the time has come for the United
States to recognize the profound effect the construction of Grand
Coulee Dam has had on us. The Spokane Tribe has suffered enor-
mous and catastrophic losses due to the project. In short, the con-
struction of Grand Coulee Dam project was deadly for the members
of the Spokane Tribe. We lost our salmon runs, which devastated
our culture and our lives. Over 3,000 acres of land, Tribal commu-
nities, schools, roads, orchards, farms were flooded. Burial sites
were flooded. Access across river was blocked. The historic trade
and commerce was lost and forced physical relocation of house-
holds.
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And those impacts continue today. Grand Coulee is operated for
many purposes, power, irrigation, salmon flows, and flood control.
Lake Roosevelt fluctuates seven feet or more every year. These op-
erations flush our fish, disrupt our enterprises, erode our lands, im-
pair recreation, affect water quality, among other things.

The Grand Coulee project, more than any other economic asset
available to Washington State or the Pacific Northwest, has pro-
vided extraordinary levels of benefits, not just for the Northwest,
but for the entire Nation.

The Spokane Tribe and its members lost a lot to Grand Coulee.
The inability of the Spokane Tribe to receive just compensation for
the seizure of our lands has severely impacted the ability of the
Tribal government to provide for the basic needs of our members.
The extreme disparity between the losses suffered by the Spokane
people and the contrast to the enormous benefits Grand Coulee
provides to the Nation and the Northwest is inconceivable and con-
tinues to reflect an extremely sad chapter in America’s history.

There is simply no way the United States can ever make up for
the damage caused. The United States repeatedly promised to com-
pensate both the Spokane and the Colville Tribes for the use of
their Tribal lands. These promises became the basis of U.S. settle-
ment with the Colville Tribe. Only one Tribe has been com-
pensated.

Some Federal agencies have said we did not file Coulee claims
within the 1951 deadline. Neither did the Colvilles. They were al-
lowed to amend their original claim in 1975 to add Coulee hydro-
power claims, but neither Tribe had a legal claim. Both Tribes have
a moral, equitable claim, yet only Colville Tribe is compensated.

Technical defenses by the Federal agencies are not fair, honor-
able or just. Congress recognized that the legislation is the fair and
honorable thing to do. The settlement was approved by the Senate
in the 108th Congress, by the House in the 109th Congress. Over
the years, the Tribe has amended the legislation to address many
concerns and has done so once again.

Despite numerous concessions by the Tribe in this effort to re-
solve this issue, the efforts of key legislators such as Senators
Cantwell, Murray, Inouye and others, and agreement with BPA
and BOR, the United States has simply failed to fulfill its trust re-
sponsibilities to the Tribe.

In 1994, Congress approved a settlement with the Colville Tribe.
The Spokane settlement is based on the Colville Settlement. The
Spokane Tribe lost 39 percent of its land in proportion to the
Colvilles. The payments to the Spokane in the bill before the 106th
Congress was set at 39 percent of the Colvilles.

In the 108th Congress, at the request of Members of Congress,
the Spokane Tribe was reduced from 39 percent to 29 percent of
the Colvilles for return of lands taken by the reclamation of the
project, including an enlarged Spokane River outside reservation
boundaries known as the far or the south bank of the river.

In the 108th Congress, the Senate passed a bill directing the re-
turn of these lands. In the 109th Congress, the House passed a bill
directing return of these lands. In the 110th Congress, return of
the south bank of the river to the Tribe was removed from the bill.
The bill still called for return of the lands within the reservation
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taken for the project that included portions of the river within the
reservation.

Now to satisfy the Bureau of Reclamation concerns regarding
erosion and landslides, no lands are to be returned to the Tribe, in
exchange for the confirmation and delegation of authority by the
Department of Interior set forth in the 1990 Lake Roosevelt Coop-
erative Management Agreement with respect to the land within the
boundaries of Spokane Indian Reservation.

So now we do not get our land back, yet our payment is 29 per-
cent, not 39 percent of the Colvilles.

Section 9 provides for the protection of the Bureau of Reclama-
tion and project operations. Section 9 leaves intact the authority of
the National Park Service over the lands taken from the Tribe. The
Spokane and Colville Tribes have agreed to a disclaimer regarding
reservation boundaries in section 9 that remain from -earlier
versions of the bill.

We were promised our reservation and our rivers in 1877. Our
rivers have been flooded. We have endured enormous impacts to
our lands, culture, and way of life. The United States promised to
compensate us, but continues to changes it position and creates
more obstacles in an effort to avoid reaching an agreement.

The Colvilles have been compensated for the same wrongs we
have suffered. The time has come to treat us equally. We deserve
fair and honorable treatment by our trustees in the region and this
Country for the use of our lands that are used to generate such
enormous benefit at our expense.

I thank you for this opportunity and am open to any questions.

Thank you.

[The prepared statement of Mr. Abrahamson follows:]
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PREPARED STATEMENT OF HON. GREG ABRAHAMSON, CHAIRMAN, SPOKANE TRIBAL
COUNCIL

5.1345 THE SPOKANE TRIBE OF INDIANS OF THE SPOKANE RESERVATION GRAND
COULEE DAM EQUITABLE COMIENSATION SETTLEMENT ACT

QOctober 20, 2011

Thank you Mr. Chairman and members of the Committee. My name is Gregory J. Abrahamson, 1
#m the Chairman of the Spokane Tribe of Indisns. [ very much appreciate the apperiunity to appenr
before the Senate Committee on Indian Affhirs to testify on 8. 1345, Accompanying me are Michael
Spencer, Vice Chairman of the Tribe, and Bruce Didesch, pur atiomey, They are available for
questions,

SUMMARY

Yum here today on behalfof the Spokane Tribe to ask for your help as representatives of the United
States of America. I ask thatyou act on behalf of the United States to finally treat the Spokane Tribe
fairly and honorably for (he use of our lands for the production of hydrapower and for injury ta our
Tribe and Reservation caused by the Grand Coulee Project, My testimony Lloday summarizes my
wiitten statement for the record and the entical need for this impostant legislation.  The Spokane
Tribe has been struggling to pratect our Reservation since an agreement with the Uniled States in
1877. To understand this settlement it must be viewed in an historic context. As is fitling and
proper [or that struggle spanning over ene hundred and thirty (130) years, we have submitted a
lengthy and detailed statement hersin.

Grand Coulee’s waters flonded the lands of twe adjoining Indian reservations thal held great
econommic, cultural and spiritual significance lor the peeple residing thereon, Ours is eng of those
reservations. The other is the Celville Tribes Reservation.

Our life, culture, economy and religion centered around the rivers. We werz river people. We were
fishing people. We depended heavily on the rivers and the historic selimon runs they brought to us.
We were known by our neighboring tribies as the Salmon Eaters. The Spokane River which was
named after our people was and continues to be the center of qur workl. We know it as the Path of
Life. President Rutherford B, Hayes in 1881 racagnized the importance and significance of the
rivers by expressly including the entire adjacent riverbeds of the Spokanc and Columbia Rivers
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within our Reservation. But the Spokane and Columbia Rivers are now bencath Orand Coulee's
waters. Today our best lands and fishing sites lie at the bottom of Lake Foosevelt.

The proposed Legislation is designed to end a lengthty chapter in American histary, in which the
United States and American citizens reaped tremendous rewards at the expense of the Spokane Tribe
and the Confederated Tribes of the Colvills Reservation. The severs devastalion wroughl upon both
tribes was unprecedenied, And though Lhe affected land arcas held by the Spokane Tribe were
roughly only 40% of that held by the Colville Tribes, a portion of the Colvilie's salmon fishery
continues to reach their Reservation, while the Spokane’s fishary was lost entirely. Additienally, the
Spokenes lost forever a prime sile on the Spokane River that it could have developed for
hydropower. Ultimately, both Tribes suffered severely. We continue to be greatly impacted by the
operation of Grand Coulee Dam sach and every year.

Prior ta its construction, during its aperation and with the completion of the Third Powerplant in
1974, the United States acknowledged and supported its responsibility o Dirly and honorably
address the losses to be suffered by the Spokane Tribe as well as the Celville Tribes related to Grand
Caoules. The Colvilles secored a settlemant with the United States in 1994, while the Spokane claims
are still unresalved, The United Siates has all but iznored its trust obligation to the Spokene Tribe,
This legislation represents a final sctilement of the Spokane Tribe's claims and fulfills the United
States obligation to the Tribe as compensation for the nse of our lands for the production of
hydropower and the disproportionate impact the Spokane Tribe has had io bear Tom the Grand
Coulee Project. The following statement describes and underscores the need for the United States to
finally treat the Spokane people fairly and honcrably in resolving this matier,

HISTORICAL CONTEXT
From time imreemeorial, thi Spokane River has been at the heart of the Spokane territory.

In 1877, an agreement was negotiated between the Uniled States and the Spokane 1o reserve for the
Trike o portien of its aboriginal lands approximating the boundaries of the present Spokane Indian
Reservation,

{Om January 18, 1881, President Rutherford B. Hayes issued an Executive Order corfirming the
Agreement, and with exacting language, expressky included the Spokane and Columbia Rivers
within the Spokane Indian Reservation

Seclion 10{e) of the Federal Power Act {16 U.S.C. 803(e)} requires Lhaf when licenses arc issued for
& hydropower projeet involving tiibal Iand within an Indian reservation, a reasonable annval charge
shall be fixed for the use of the land, subject to the appraval of the Indian tribe having jurisdiction
over the land. Iad a state or a private entity developed (he sile as originally contemplaled, the
Spokane Tribe would have been entitled to & reasonable annual charge for the use of its land. The
Federnl Government is not subject to licensing under the Federal Power Act.
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Numerons statements made by federal officials acknowledged the need for the Spokane Tribe lo
taceive fair compensation for the use of its land and water. In one example, William Zimmerman,
Assistant Commissioner of Indian Affairs, wrote:

“the matter of protecting these valable Indian rights will receive active atteniton fit
connection with applications filed by the interested partiss before the Federal Power
Commission for the power development.” Letier from Willlam Zimmermen to
Harvey Meyer, Colville Agency Superintendent, dated September 5, 1933,

A, letter approved by Secretary Ickes, from Assistant Commissioner Zimmerman to Dr. Elwood
Mead, Commissioner of Reclamation, stated in connecticn with the "righls of 1he Spokane Indians,”
that the Grand Coulee project, as proposcd:

"shows the cost gf installed horsepower to be reasonable and one that could bear o
reasonable annual rental in addition thereto for the Indians' land and water rights
invelved " Letter from William Zimmerman to Elweod Mead, dated Dec. 5, 1933,

The United States Department of Justice has recognized these promises as an undertaking of a
federal obligation, which promises were made to both the Colville and Spokane Tribes.

"The government began building the dom in the mid-1930'. A letter dated
December 3, 1933, to the Supervising Engineer regarding the Grand Conlec and the
power interests of the Tribes, with the approval signature of Secretary of the Interier
Ickes states:

This report should take o consideration the most valuable purpose fo which the
Indians’ interests conld bz placed, including the develapment of hydro-clectric
power,

We cannel toe sirongly impress upon you the imporiance of this matier to the Indions
and therefore to reguest that it be given carefid and prompt attentlon so as (o avoid
any unnecessary delay.

Alvo, a letter deted December 5, [933, to the Commissioner of the Bureaw of
Reclamation and endorsed by Intertor Secretary fokes, stated thaf ‘it Is necessary ta

secure additional daia before we con advise yor what would constitute o reasonable

revere (o the Indians for the use of theiv lands within the [Grand Corleef power
and reservolr site areas.' And a lefter dated June 4, 1935 from ihe Commiissioner of
the Bureaw of Reclamation requested that additional data be secured to determine 'a
reasonahle revenue ta the Indians for the use of their lands within the power ond
reservoly site areas. '

Statement of Peter R. Steenland, Appellate Section Chief, Environment and Watural
Resources Div., Dept. of Justice (Joint Hearing on 85,2259 before the Snbeomum, on
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Whater and Power of the Comm. on Energy and Natura] Resources and the Comimn. on
Indian Affairs, 5. Hrg. 103-943, Aug. 4, 1994, at 15).

Asstoted in the testimony af'the Assistant Secretary for Indian Affairs, concerning the 1994 Colville
Scltfement legistation, approved in P.L. 103-436: “QOver the next several years the Federal
Government moved ahead with the construction of the Grand Conlee Dam, bui somehow the
promise that the Tribe would share in the benefils produced by it was not lulfilled.”

Pursuant to the Act of June 29, 1940 (16 U.S.C. 8354 et seq.), the Secretary paid fo the Spokane
Tribe $4,700. Thatis the total compensation paid by the United States to the Spokane Tribe for the
use of cur tribal lands for the past seveniy-five years.

When the waters behind the Grend Coules Dam began to rise, the Spokane people were among the
most isolated Indian tribes in the country, The Tribe's complete reliznce on the Spokans and
Columbia River system had remained largely intact singe contact with non-Indians, Thal, howewer,
would be completely and irreverstbly changed lorever. The backwater of the dam, Lake Roosevelt,
floods significant areas of'the Tribe’s Reservation, including the Columbia and Spekane boundary
rivers within the Reservation. A 1980 Task Force Report to Congress explaing the historical contaxt
of the Tribe in relation to the Grand Coules Dam.

“"The prafect was first authorized by the Rivers and Harbors dct of 1935 (49 Stat,
1028, 1038). Inspite of the fact that the Act antkorized the profect for the purpose,
among others, of ‘reclamation of publie lands and Indian reservations . .. .. " no
hydraelectric or reclamation bengfits flow ta the Indians, Hordly any were employed
at the project site. Indexd, the Tribes have presented evidence that even vnshilicd
workers were recruited from ron-Indian tawns far away. The trvigation benefiis of
the project all flowed soufh.....

Furthermore, the 1935 enaciment made ne provision for the compensation of the
[Spokane and Cotvifie] Tribes. It was not wntil the det of June 29, 194Q (34 Siat.
703) — seven years after consiruction had begun — that Congress authorized the
faking of any Colville and Spokane lands . . . . Seotion 2 [of that Act] reguived the
Secrelary lo determine the ameun! to be paid to the Indians ay just and equitable
compensation. Porsuarnt (0 this authovization the Secretary condentned thousands of
acres of Indian lands, primarily for purpases of inundation by fhe planned reservoir.

Apart from the compensation far those lands, which the Tribes clabm was inadeguate,
no further bansfits or compensation were paidio the Indians. Nothing was provided
Jor relocation of those indians living an the condemned lands; and tribal damds on
the bed of the original Columbia Rivar were not condermmed af aill. Worst of ali,
Grand Coulee Dam deyirayed the selmon fishery from which the Tvibes herd
sustained themscelves for centuries. The sahmon run played a central role in the
social, religious and cultural lives of the Tribes. The great majority of the
poptiarion of the Tribes lived near the Colwnbia and its nibularies, and many were
driven from their homes when the area veas flooded. While Intevier Depariment



79

offivials were aware that the fishery wonld be destrayed, the lechnology of the fime
did not permil construction of a fieh ladder of suffictent height va aliow the salman to
bypass towering Grand Coulee Dam.

The profect also rasulted in the Inffux of thousands of non-Indian workars Info the
area. Priorto contemplation of the praject very few non-Indians lived in the region.
Indeed, anthropologist Verng F. Ray, who begoan kiv field studies in 1928, reporis
that there were o more then a handfild afwhite families n the vicinity of fire future
site of the Grand Cotlee Dam, and that in 1930 the Colville and Spokane were
1y the most iselated Indian groups in the United Siaies. Their aborigine! culture
and economy were largely infact wp 1o that time, little reliavce liaving bacn placed
on white trading posis. The subsistetice economy of the Indians had continued to
Jocus on the salmon.

Another principal aboriginal pursuit of the Colvilie and Spokane Indians involved
the gathering of roots and berrias on lands south of the rivers, That activity was
largely curtailed afier the construction af the praject because of the influx of non-
Indians on 1o those southem lands and becanse the viver was widzned to such an
extent thal crossing i hecame very difficzdi. Befure the reservoir there were many
places where the river could bejforded. Similarly, hunting south of the river was also
curfailed. Thus, the Grand Coulee profect had a devastating effect on their econgmy
and their cufiyrs,” Final Report, Calville/Spokane Tagk Force, Directed by the
Senate Commitiee on Appropriations in its 1976 Report on the Water and Power
Public Works Appropriations Bill, S.Rep.04-505, (September, 192Q).

The salmon runs were entirely and forever lost to the vpstream Spokane Tribe, Furthermore, lhere
existed on the Spokane River — within the Spokane Reservation — two prime dam sites the Spokane
Tribe could have nsed for generating hydro electric power, Like the Spokenes® salmon runs, these
siles were Jost forever to Grand Coulse,

In the 1940 Aet, Congress also directed the Sceretary of the Interior to “set aside approxinmately one-
quurter of the entire regervoir area for the paramount use of the Indians of the Spokane and Colville
Reservations for hunting, fishing, and boating purposes, which rights shall be subject only fo such
rensonable regulations as the Sceretary may preseribe for the protection and conservation of fish and
wildlife.” 16 U.5.C. § 835(d).

In an extraordinary move, the Tribe in December, 1941, sent a delepation cross-country to mect on
the issues with Commissioner John Collier. Unfortunately, the meeting took place on December 10
— just three doys following the bombing of Pesrl Harbor. The Commissioner and bis
representatives committed to the Tribal delegation they would do all they counld in aid of the Tribe,
but that the national pricrities of war meant thal redress would have te wait until its conclusion.

In 19446, the [nterior Secretary designated areas within Lake Roosevelt as “Indian Zones™ to fulfill
the requirements of the 1940 Act’s “parumount use™” provisions in recognition of tribal lands
inundaied by Lake Roosevelt. The “Spokane Indian Zone™ and (he “Colville Indian Zone" were
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located peneralty within the reservations of those Tribes, The Spokane Zone also extended up the
inundated Spokane River, within the Spokane Reservation, which today is known as the “Spokane
A" ol Lake Roasevelt.

INDIAN CLAIMS COMMISSION FILINGS

In 1044, Cangress enacted the Indian Claims Commission Act. Act of August 13, 1946 (60 Stat.
10443, Pursuant to that Act, there was a five-year statute of limitations to file claims before the
Commission which expired Augnst 13, 1951, It was under the Indian Claims Commission Act that
the Colvilles were able to settle their cleims in 1994, And it was due to o quirk of cirenmistances that
the Spokanes were not.

In 1951, both the Spokane Tribe and the Colville Tribes filed land claims with the Indian Claims
Commission prior lo the August 13, 1951 Statule of Limitations deadline. Neitherfribe filed elaims
secking compensation for the use of their lands for the production of hydropower at Grand Coulee
beforc the deadline.  Neither tribe undersioad, nor were they advised, that there would be a need to
cven file such claims. After all, beginning in the 19305 and then resuming throngh the 1970z, the
historical and legal record is replete with high level ngeney correspondence, Solicitor’s Opinions,
inter-ageney proposals/memoranda, Congressional findings and directives and on-going negotiations
with the affected Tribes to come to agresments upon the share of revenue generated by Grand
Coulee which should go to the Tribes for the use of their respective lands. The Tribes had every
rcason €0 belicve that its Trustee, the United States, was, although belatedly, going to act in good
faith to provide fair and honorable compensation to the Tribes for the United States” proportionate
usc of our Tribal resources for revenue generated by the Grand Coulee Dam,

The ICC Act imposed a duty an the Burean of Indinn Affairs to apprise the various tribes of the
provisions of the Act and the need to file claims befors the Commigsion. While the BIA was well
aware of the potential claims of the Spokane Tribe to a portion of the hydropewer revenues
generated by Grand Coulee, there is no evidence that the BIA everadvised the Tribe of such claims,
Ag the Tribe’s long-time altorney explained in 1981:

"The writer was employed in 1955 as the Tribe’s first General Counsel.  The ibed
leaders of 1951 were siill in affice. When asked wiy they had nat filed clulins for the
bullding of Gramd Couloe, the destruction of their fishery and loss of their lands, they
were thundersirck, They hacd no knowledge at alf that they might have fHed such
claims. They told the wriler that no one had alerted them ip the possibility of such
elaims. They did rot know thai these polential claims might be governed by the
Claims Commission det. They aysumed that their rights were still ulive, and well
they may be. The Superintendent had approached thew in about 1949 with the Tri-
partite agreemeni between the BIA, Bureau of Reclamution, and the Notional Parks
Service for the establishment of and administvatlon of the Indian Zoncs pursuant to
the Act of 1940, While he got theni to sign pre-wriiten resolutions approving this
agreemeny fso] vital to their river and lake rights, not a word was spoken of the
possibility of the tribe filing claims. The deadiine of August 13, 1951 was therefore
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aifowed to pass withou! the claims having been filed. " Memorandum alJanuary 12,
1981 with Final Repori, Colville/Spokane Task Force (September 1980).

Thus, the Spokane Tribe in 1967 settled its ICCA cluims, while the expectalion of fair treatment for
Grand Coulee's Impacts continued. Ironically, the Spokane Tribe's willingness to resolve its
differences with the United States would later be used as justificetion for the United States” refusal
ta deal faitly and honorably with the Tribe.

Meanwhile, the Colvilles, who had not setfled their ICCA claim, contimued that litigation against the
United States, In 1975, the Indian Claims Commission ruled for the first time ever that it had
jurisdietion over ongaing claims as long as they were part of a continuing wrong which began before
the TCCA's enactment and continued thereafter, Navafe Tribe v. United States, 36 Ind. CL. Corum.
433, 434-35 (1975). UOver objections by the United States, the Colvilles soupht, and in 1976
obtained, permission from the Commission to amend Lheir complaint to inslude for the first time
their Grand Coulee claims, With new life breathed inte their claims, the Colvilles pursued litigation
of their aniended clains to the Federal Cireuit Court of Appeals, which held that the ICCA"s "fuir
arul honorzhle dealings” standard may serve to defeat the United States® “navipational servitade”
defense. Colville Confederated Trtbes v. United Stotes, 564 F2d 1102 (Fed. Cir- 1992). In light of
this ruling, the United States negotiated with the Colvilles 10 resolve that Tribe’s Grand Coulee~
rclaled claims, Unforunately, however, becanse the Spokane Tribe in 1967 had acted in cooperation
with the United States to settle its ICCA case, it lacked the legal leverage to foree scitlement.

[n 1967, the Spokane Tribe scitled its ICCA claims case. That was the very same year ihat
censtruclion ¢f the Grand Caules Dam third power plant containing six new generating units began.
The next thirteen years witnessed a fluiry of activity by the United States to address the claims of the
ribes to a share of the benefits of the Grand Coulee Project.

NEGOTIATIONS WITH BOTH TRIBES CONTINUE

In 1972, the Secretary of the Interior’s Task Force began negotiation with the tribes through muktiple
policy, legal and technical committees to address the tribal claims, The "Secrctarics Task Forec™
engaped the tribes on a full range of issues, Including compengalion, riverbed ownership and tribal
Jjurisdiction over the immdated indian Zones.

In 1974 the Solicitor of the Department of the Interior issued an Opinion which concluded, ametg
other things, that the Spokanc and Colville Tribes cach retained ownership of the lands enderlying
the Columbia River and, in the case of the Spokane Tribe, the lands underlying the Spokane River,
The Solicitor found the United States intent to reserve those riverbeds in the Spokane Tribe clear.
The Opinion suggested that the resource intercsts of the Tribes were being utilized in the production
of hydroelectric power at Grand Conlee,

InDecentber 1975, the Congress dirceted the Sceretarics ol Imterior and the Army (o establisha Task
Force and to open discussions with the tribes:

“ta determine whai, {fany, interesis the Tribe have in such production of power
at Chief Joseph and Grand Coulee Dams, and o explore ways in which the Tribe
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might benefit form any interest 5o determined. " 3. Rep, 94-505, Dec. 4, 1973, at
9.

While these hiph-level negotiations were taking place, ¢onstruetion of the third power plant at Grand
Conles continued. The first generating unit of six came into service in 1974,

In May of 1979, following two years of negoliations among federal agencics and the tribes, the
Soliciter for Interior proposed to the Secretary of Interior a legislative settlentent of the claime of the
Colville Tribe and the Spokane Tribe, staling

I firmly believe that a settlement in this range Is a realistic and fair way of resobving
this comtroversy, The representatives of the Departments of Energy and Army who
portivipated on the Federal Negottating Task Force concur, It adequately reflects
the relatively weak legal position of the tribes. (If the tribes could get around the
Governiment 's dejenses they conceivably conld establish a case for from 13% 1o 232
of the paweraf the Grand Coulee and Chief Joseph dums.) in addition to the threat
of fegal Hability to de federal govermuen, theve is the wndeniable fact that ihe
Colviile and Spokane paople have been treated shabbily throughoui the 40-yeur
kistory of this dispute. Ta this day they have recalved little benefit from fhese
prajects on their lands which totally desiroyed their jishery (no fish ladders were
Incduded) and inaltorably changed thelr way of fife. It has been the non-Indian
communities and irrigation districts who have benefited from these prajects. Much
reservation land remains desert, while across the river irvigated non-Indian lands
bleom,

1 am also hopefil that this Is ene "pro-Indian™ Bill that the Washingion Slate
cangressionad delegation will sugport as a foir resolution of a sorry chapter of our
history. The tribes have iried recently fo cultivate support jor such a settlement
propusal among key members af the delegation. My undersianding is that the
delegation's concerns hava focusad on the size gf a settlement award (tribal demands
have veferrad to hnmndreds of milflons of dollars) and a tribol proposal for ellecation
of e flrin povwar supply in the 1980 s an allocation which might be seen os a threat fo
domestic wsers in times of shorfage.” Legisktive Proposal on Settlement of the
Claims of the Colville and Spokane Tribes, Memorandum of Leo M. Knlitz to Bliot
Cutler, May 7, 1979,

We do not know what happened to this Interior Solicitor praposal to settle the elaims of both teibes,
We do know that the sixth and final unit of the third power plant was completed in 1980, Tn that
same year, the congressional Task Foree eompleted its work. In spite of Congresses’ direction,
rather than deterrnine the tribal interests involved in Grand Coules and the benelits they might derive
from those interests, for the first time in nearly 50 years of promises and negatiations with both
tribes, the Task Farce asserted legal arpuments which the United States might use to defend against
or forestall any tribal claims for a share of the hydrepower generated by or the revenues derived
from the Grand Coulee Project The report concluded the United States may net be required by law
ta provide compensation at the same time that the Project's ability lo provide benefits to the United
States and the region was luking a quantum leap.
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The third powerhouse alone provides encugh eleetricity to meet the combined pawer demand of the
cities of Portland, Oregon and Seattle, Waslington, However, its vontribution to the Federal
Columbin River Power System and the inter-connected elscttic systemns serving the western United
States poes far beyond the amount of hydropower that is generated.

With completion al'the third powerhouse, the Grand Coulee Project was positioned to play a pivotal
role in the creation of downstream hydro power henefits from relenses from large Canadian storage
reservoirs. Grand Coulee became the eritical link between water storage facilities in the upper
reaches of the Columbia River Basin and downstream generating assets. Rated at 5,809,000
kilowatts capaeity, the power penerating complex at Grand Coulee became the largest electric plant
in the Uniled States, third largest in the world. It now produces about 21 billion kilowatt hours
annually, four times more electricity than Hoover Darm an the Colorado River, and is the least-cost
power source in the region’s resource slack,

In addition te power production, Grand Coulee is the key to maintaining operating flexibility and,
most important, the reliability of the Federal Columbia River Power System and inter-connecled
systems.

Without thc third power plani in particular, and the Grand Coulee Project in general, the
configuration and operation of the Federal Columbia River Power System would be very different,
The elecirie systems serving the Pacific Northwest (and westem United States) would be less
efficient, have much higher average systen costs and be Far less reliable,

In 2 sud twist of historical events, two tribes — each feeling the Imeversible pain of Grand Coulec's
devastation — found themselves an separate paths, The Colville Tribes were able o continue their
legal battles with the United States through settlernent in the mid-1990s, while the Spokane Tribe's
uniformed willingness to settle in the 1260°s cost il substantial legal und politica! leverage in future
dealings wilh the United States.

The Tribe notes here that this legislation is not a settlement of tegal claims. Rather, 1t is “lo provide
for equitable campensalion, . . for the usc of tribal lands for the production of hydropower by the
Grand Coulee Dam. , .»

The Calville settiement was alse nel a seillement of legal claims, The Department of Justice took
lhe express posilion before Congress that the Colville also hed na lagal eloim; only a “moral claim™,
The settlement was hased on the history and record of dealings with the Tribe, This history and
record includes the repeated promises made by the U.S. to pravide compensation ta both tribes.

“While plaintifif had no legal and equitable claim based on the nevigational
servifude, they did heve a viable maral claim bosed on the “fuir and honerable
dealings " provision of the Indien Claims Commission Act of 1946,

The resolution reached in the proposed setilement does not constitute an admivsion
of tiabiRty. . . . But, we wee prepared to recognize that the record, in this timely filed
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claim, can be read 1o refleci an underighing by the Uniled Staies with respect la
power valwes, Beeause of that we think it is fair and just to fashion a complete
resolition af thiz longsianding claim,”

Staternent of Peter R. Steenland, Appellate Section Chief, Environment and Natural Respurces Div.,
Dept. of Justice {(Toint Hearing on S. 2259 before the Subcomm. on Water and Power of the Comm.
on Boergy and Natura! Resourees and the Commu. on Indian Affaics, 8. Hrg, 103-243, Aug 4, 1994,
at 17).

CONTINUING FECOGMITION OF THE TRIBE'S INTERESTS

In 1990, the federal povernment and the Tribes entered into the Lake Roosevelt Cooperative
Manapement Agreement, which states that *[t]he Spokane Tribe shall manage, plan and regulate all
activities, development, and uses that fake place within that pertion of the Reservation Zons within
the Spolane Reservation in accordance with appliczble provisions of federal and tribal law, and
subject to the statutory authorilies of Reclamation . . . 1o camy out lhe purposes of the Columbia
Basin Project.”

Liligation over the ownership of the ofginal Spokane Riverbed resnlted in a separate federal court
opinien (Fashingren Water Power v, F.ER.C., 775 F.2d 305, 312 n. 5 {D.C. Cir. 1985)), 2 court
order (Spokane Tribe of Indians v. State of Washington, Washington Water Power Compuny and
Unired States of America, No. C-82-753-AAM, Judament and Decree Confirming Disclosure and
Quicting Title to Praperty {151, Dist. Ct., E.I, Wagh,, Septemnher 14, 1990)). Separate seitlement
agreement (Spokane Tribe of fndians v. Washington Water Power Company, MNo. C-82-AAM,
Tudgment (U.S. Dist. Ct. E.D. Wash., March 3, 1993)} all of which provide and alfirm that the
Spolwane Tribe holds fill equitable title to the original Spokane Riverbed,

In 1994 Congress passed the Confiderated Tribes of the Colville Reservation Grand Conlee Dam
Seitdement Act (P.L. 103-436; 108 Stat. 4377, 103d Congress, November 2, 1994) to provide
compensation to the Colville Tribes for the past and future use of reservation Jand in the generation
of electrie power ot Grand Cooles Dam,

A, For past use of the Colville Tribes® land, a payment of $53,000,000.

B. Forcontinued vse ofthe Colville Tribes' land, annual payments of 513,250,000, adjusted
annually based on revenues from the salo of electric power from the Grand Coulee Dam
project and lransmission of that power by the Benneville Power Administration,

In 1994 Congress also directed the Bonneville Power Admindstration, Department of Interior and the
relevant faderal agencies, under the “fair and honorable dealings™ standard, to enter into negoliation
with the Spokane Tribe to address the Tribe’s comparable and equitable claims for the construction
and operation of Grand Coulee Dam.

During the hearing on the Calville Settlement bill, the Spokene Tribe songht an amendment that
would have waived the Indian Claims Commission Act’s statute of limitations to enable the Spokane
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1o pursuc its Grand Coulce elaima through litigation. Tn the words of then Tribal Chairnan Warren
Sevler, “We believe it would be unprecedented for Congress to only provide relief to one tribe and
not the other when both tribes were similaely fmpaected.” Hearing Reeord, Colville Tribes Grand
Conlee Scttlement, H.E. 4737, pp. 56-61 (August 2, 1994),

Calville Tribal leaders and the bill's Congressional sponsors asked the Spokans to withdraw the
request for an amendment W waive the stalute of limitations. The Spokane complied, with the
understanding that good faith negetiations te reach a firand honorable selilement with the Uniled
States would be Tmminent. As a resolt, the following statements were made in a colloquy
accompanying the Colville Tribes’ Grand Coulee Settlement lepislation. Colloquy 10 Accompany 3,
2259, A Bill Providing for the Scttlement of the Claims of the Confedernted Tribes of the Colville
Reservation Conceming Their Contribution to the Produstion of Hydropower by the Grand Coulee
Dam, and for Other Purposes.

Senator Bradley stated:

8, 2239 setiles the elatins of the Confederated Tribes of the Colville Reservation, yet
the claims of the Spokane Tribe which are nearly identical in their substance, remain
unsettled. The bistoric fishing sites and the lands of the iwa ivibes werg imindated by
the Grand Coulae Profect. It ie cleer that hydropower praduction and veater
development assaciated with the Project were made possible by the contributions of
Boih fribes, Thus, I believe it is incumbent ihat the United States adidvess ifs
ebligations under the Federal Power dct to both Tribes, "

Senator Murray stated:

“The serttement of the clatms of the Colville Tribes is long overdue. The claim, first
JFiled by the Colville Tribes over forty years ngo, is based upon the authority the
Cangress vested in the Indian Claims Commission, which provided « five-year peviod
during which indian iribes could bring their claims against the United States.

Unforttmataly, the Spokane Tribe did not organize iy government in iime lo
participate in the claims process.

The fair_and honorable denlings standard established in the Indion Claims
Coummission Act should clearly goplv to the United States ' conduct and relationship
with bofl ihe Colville and Spokmne Tribes, T would urge, in the strongest possibie
termns, that the Depariment of the Interior and other relevant fedaral agencies enfer

infe negotiations with the Spokane Tribe that inizht legd 1o a foir and equitgble
seitlement of the fribe’s claims. "

Senator Inonye stated:
“f fitly support the notion that the United States has a moral oblisorion to address

the claims of the Snotane Trike, and I would ba pleased to foin you in a fetfer to
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Interior Department Secrefary Babbit! urging that nepotiarions he undertaken by the
Depariment.”

Senator Bradley added:

“Under the Federal Water Power Acl, whick is now referred to s the Federal
Pawer del, where an Indion Tribe's land contributes io power production, the
Heensee must pav an awnnal fee 1o the Indian Tribe which represanis the fribe’s
coniribition to power production. 1 tve, wonld be pleayed 1o juin Senator Murray
and Chairman Inouye In uring the Imevigr Depariment and the Ronneville Power

Adminisiration (o enter into negaliations with the Spokane Tribe to address the
tribe's claims. "

Senator MaCain stated:

T ulso want 1o join my colleagues in uraing the Department of the Interior to saize
this opportunity to address the Spokane Tribe's comparable and equitable claims for

damages arising owt of the inundation of their landy for the construction and
operation of Grand Conlee Dam.”

Thus, as tha Colville Tribes’ claims were being addressed, the United States Congress made clear its
intenl that the Spokane Tribe be ireated Girly and honorably in connection with its claims for Grand
Coulee damages through prompt, good faith nepatiations with the Admindstration.

The Spokane Tribe adhered to the spirit of zood faith negotialions over the next several years,
While the Administraticn in general continued its rafuusel to take Congress® direction to negotiate
fully a fair and hanorable settlement with the Spakane Tribe, the Administration lead shilled from
the Department of the Interior e the Bonneville Power Administation.

For the next six years, from 1998 to 2004, the Tnbe engaged in very difficult negotiations with BPA.
Finally, in 2004, the provisions ofa seitlement bill were arrived at in which BPA had no objectiens.

LEGISLATIVE HISTORY

Spokane Tribe settlement legislation has been iniroduced in the 106%, 1077, 108", 109%, 110%, 111%,
and this the 112" Congress. In the 108" Congress, hearings on H.R. 1797 were held before the
House Rasources Subeommittas on Water and Power on Detober 2, 2003,

Henrings were also held on the Senate bill 5. 1438, on October 2, 2003, before the Indian Affairs
Committee, The bill was approved by the United States Senate on November 19, 2004, The House
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of Representalives adioumsd luie on Novemnbee 20, 2004 withont time o consider the Senate-passed
Bl

A Spokare Sstifement Bill was introduced in the 109 Congress, The House bifh, HR. 1797, was
approved by the House of Representatives an July 25, 2005, In the sccond session of 19
Congrass, in 2006, subsequent objeclions to 5. 1438 by the State of Washington Department of Fish
and Wildlite, as well as the Lincoln County Commissioners, stalled eonsideration of the settlement
in the Senate. The Senale adjonmed without vate on the settlement Hill.

AMENDMENTS AND SUPPCRT

The $pokane Tribe therafier agreed fo modify the proposed lepislation o address various concems
elated to the return 1o Tribal ownership of lands taken for the Grand Coulee Project,

Spokane Tribal acrzage taken by the Uniled States for the consteuction of Grand Coulee Dam
cqualed approximately 39 percent af Colville weresge taken for congtruction of the dum. The
Spokana selfernenl previously wasbased on 3% pereent of the Colullle seftiement. Abthe requestof
membess of Congress, the payment provislens For the Spekane settlemant bill wers redoced fo 20
peeceat of the Colville seitfement in exchanpe for return of the Triba's lands taken for the Grapd
Conlee Project.

In 2007, the Spokane Tribe mat with the Stave of Washington Departnent of Fish and Witdlife and
the Washington O ffice of the Gavernor to address their conzerns with the settlement bill, The Tribe
end State entered inte ar Ajzeement In Principle on May 1, 2407 to rasolve those concarns,

The Tribe and the Lincoln County Commissionets held mestings to address the concems of the
Commissioners with provisions of the bill affecting the Spakane River. The Tribe agreed to amend
the bil} to address these coneerns. In 2007, Section 9(u}2) was removed, thoreby exclnding transter
to the Ttibe af the south bank of the Spokane River, which iz loculed ontside Reservation
boundaries. Seclian %(a) confined (he land ta be restorad to the Tribe to “land required by the United
States, .. that is located within the exterior boundacies of the Spekane Indian Resarvation™ Un June
£, 2007, de Commissioners endoreed by Tegey, “sirong suppert™ for the soitlement logisiation a3
amesded, Sec Aitachmens 1.

The Stevens County Commissioners in letters of December 18, 2007, request “renewed support” of
the Tribe and for the settlement, "Please continus in your efforts to gat lepislation passed which
finally setttes this debt owed to the Spokane Trlbe” See Attachment 2. The Tribe also met with
inndowners concerned ohout this provision in fhe bill The above smendment regarding Section
(a}?) resolved their staled conoerns,

The Eastern Washington Council of Governments, pursuant to letters of January 23, 2008, by
Chairman Ken Oliver provide, *We urge your strongest support and consideration for this {saue.”
See Attachment 3,
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The Governor of the State of Washington, Christine Gregoire, by letter dated December 14, 2007, 10
Senator Camtwell and Congressman Dicks, also voiced strong snpport for the settlement legislation,
staling thal il is “clearly appropriate™ and “long overdue™. Sce Aitachment 4. By letter dated June
29,2009 to President Obama, Governor Gregoire explained that “t]his lepislation [then §. 1388] will
correct a longstanding wrong” and “request[ed] the support of your administration in righting this
injustice and securing enactment ol the legislation.” id,

The Mayer of the City of Spokane, Mary Verner, by letter to the Washington Congressional
delegation on August 23, 2009, stated “strong support [or the Spokane Trike™ settlement legislation,
finding that the Tribe had “suffered devastating impacts™ while recognizing the Tribe's “gencrous
cfforts to address ... the previonsly stated concems of effecled State and local governments, Indian
tribes and individual landowners as well as federal agencies.” See Attachment 5.

The Spokane Tribe also reached an agreement with the Colville Tribe dated Muy 22, 2009, providing
for a disclaimer provision in the prior bill (8.1388) regarding adjoining Reservation boundaries. See
Aftachment 6.

Ir: light of the foregoing support, Section 9 of the prior 2009 bill (S, 1388) pravided for the retum to
‘Iribal ewnership of lands within the Spokane Reservation taken by the United Siates {or the Grand
Coulee Project. DOT's Bureau of Rectamation (BOR) thereafter expressed concemns about the sxtent
of continuing federal liability under that refurn of owncrship proviston, eiting petential liability for
erosion and landslides. After extensive Tribal-BOR discussions, the Tribe agreed to remaove
language in Section 9 providing lor the retum of taken Rescryation lands to Tribal trust status, In
exchange, BOR agreed that new Section 5{a) of the cumrent bill (S, 1345) should confinn the
delegation to the Spokanc Tribe of Secretarial authority as set forth in the 1990 DOI-Tribal
Agresment {(appended hersto a5 Attachment 7). As a resnlt, new Section 9 of 8. 1345 provides a5
follows:

Explanation of Proposed New Sectlon 9(a)

MNew Section 9(a) of 8. 1345 confirms that Section [V.D.3.b. of the 1990 DOI-Tribal Agrccment
(Attachmmenl 7 at page 7) was intended fo and did in faet constitute a proper delegation to the
Spokane Tribe ofthe Secratary’s autharity to “manage, plan and regulue all activities, development,
and uses (hat take place within that portion of the Reservation [or Indian] Zone within the Spokane
Reservation.” Id.

That 1990 delegation includas, but is not limited to, the authority of the Tribe to regulate and license
the use of the Resetvation Zong by Tribal membars and nonmembers, including non-Indians, for
hunting, fishing, bozting, camping, and other activities. As set forth in the 1990 Agreemenl, the
authority delegated therehy i the Spokane Tribe mustbe exercised “'in accordanes with applicable
provisions of federal and tribal law, and subject to the stahttory authorities of Reclamation, and
cousistent with the provisions of [the 1990] Agreement subject to Reclamation's right to make use of
such areas of the Reservation Zone as required to camry out the purposes of the Calumbia Basin
Project.’” See Allachunent 7 at page 7 (Section IV.D.3.b).
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Mew Section 2(a) of the settlement bill recites, as autharity for the Secretary’s 1990 delegation to the
Spokane Tribe, four sepatate statutory provisions, Two of those pmvisions — the Acl ol August 30,
1935 (43 1U.8.C. 373) and the Act of March 10, 1943 (43 U.5.C, 485i) -- are cited in Section I of the
1590 Agreement {Attachment 7 a1 pages 3-4) as authority for exceution of that document by the
Department af the Interior. In addition, the proposed new bill language references the Columbia
Basin Project Act of June 29, 1940 (16 T.5.C, 8354, B35h).

The former pravision, 16 U.8.C, 8354 is referenced o5 an appropriate, additional souree of the
Secretary’s quthority to delegate regulatory power to the Spokane Tribe over hunting, fishing, and
boaling by all persons within the Indian Zone, The Iatter provision, 16 U.5.C. 835k, is cited in new
Section 5(z) since it empowars the Secretary “to perform any and all acte and to prescribe such
regulations as he may deem appropriate to carry out the provisions of sections 835d to 835 of fitle
16 U.8.C..

Explanation of Proposad Mew Scction 9(b)

Proposed new Section 5{b) of the scttlement bill tracks verbotim the saime language agreed upon in
May 2009 by the Spokane and Colville Tribal Councils with respact to the boundary bebween the
Spokane and Colville Reservations along the Columbia River. That Spokane-Celville common
understanding was set forth in the May 22, 2009 letizr from Spokane Chairman Abrahamson and
Colville Chair Jerred to Rep. Inslee and Sen. Cantwell, enclosing joint Tribal revisions to the bill
fthen Seetion &(c} of S. 1388) and joint Tribal proposed report language on the Reservation
boundary. Sez Attachment 6.

The new Section 9(b) language would replace Section 9(c) of the curmrent version of 8, 1388 (at
pages 15-16), with the changes thus agrecd npon in 2009 by the Spokane and Colville Tribal
Councils, The new Seetion 9(b) language, like the former bill, makes clear that the delegation of
authority by the Secrstary to the Spakanc Tribe in new Scetion 9(a) does not affect or establish the
precise boundary between the Spokane and Colville Reservations along the Columbia River, or the
1873 Spokane-Colville Agrsement concerning the common boundary of the Spokane and Colville
Tndian Zones at the center line of Lake Roosevell, or the rights of cither Tribe to use its respective
portion of the overall Indion Zone as provided in the 1940 Project Act {16 U.5.C. §35d).

Explanation of Proposed New Section 9{(c)

Proposed new Section 9(¢) of the settlement bill tracks in part relevant language fiom Seetion 9(d) of
8. 1388 (at pages 16-17). The new Section 9(c) language is intended to make clear that the
delegation of autherity by the Secretary to the Spokane Tribe in new Section 9(a) docs not affect the
federal statutory authority or responsibility of the BOR or NPS with respect to the Columbia Basin
Project or the Lake Raoosevelt National Recreation Area,

The Spokane Tribe has made numerous and significant concessions over the course of negotiations
on the pravisions of the sattlement bill. When members of Conpress so requested, the Tribe agreed
that compensalion to the Spoakane Tribe could be reduced to 29% of the Celville ssttlement evin
though Spokane lands taken for Grand Coulee amounted 10 about 39% of Colville lands so taken.
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That significunt payment reduction was in exchange for the return to Spokanc Tribal trust ownership
of taken londs. Thereafier, at BOR’s request, the Tribe relinquished its demand that the ROR land
within the Spokane Reservation Zone be transferred to the BIA to be placed in trust for the benefit of
the Tribe, in exchange for Cangressional conlimmation of the delegation of authorily by the Secretary
of the [nterior to the Spokana Tribe under the 1990 DOI-Tribal Agreement (Attachment 7).

Explanation of Changes to Payment Sections 6 and 8 in 8. 1345

In addition to the changes to Scclion & to address concerms related to tand transfer, 3. 1345 modifies
the payment provisions in Section 6 and Section & to be consistent with the 2004 agreement between
the Spokane Tribe and the Boaneville Power Administration regarding such payments and thereby
render the payments revenue neutral.

The Tribe has reached agreement with membars of Congress, federal agencies, the State and county
governments, the Colville Tribe, as well as povale individuals, 0 reselve their concems or
objactions 1o the biil.

CONCLUSION

The Tribe has exerted significant efforts to retain its homelands, to receive the benefit of the
promises made by the United States to reserve our lands, and to fairly compensate us for the use of
our lands for the preduction of hydropower. Qur people have endured enormous past and present
impacts to their resources, their way of life and their culture due le operation of the Project, Grand
Conlee delivers epormous benefits to the United States and the region. The Colville Tribes,
similarly situated directly across the Columbia River, share in the benefits of the Projeet, The
Spokane deserve fair and honorable treatment by its trustes, and the ragion, in a settlement due them
for the use of their lands for the production ol hydropower and many clher Praject purposes.
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SUPFLEMENTAL TESTIMONY
or
GREGORY ABRAHAMSON

8.1345 THE SPOKANE TRIBE OF INDIANS OF THE SPOKANE RESERVATION
GRAND COULEE DAN EQUITABLE COMPENSATION SETTLEMENT ACT

November 3, 2011

INTRODUCTION

On October 20, 2011, the Senate Indian Affairs Committee held a hearing on 8. 1345, ‘The
Chairman of the Spokane Tribe of Indians presented oral testimony as well as a written
STATEMENT FOR THE RECORD at the hearing,

The United States Department of the Interfor also presented testimony at the hearing through the
Principal Deputy Assistant Secretary - Indian Affairs. In that written testimony, the Department
of Inleriar states:

With regard to Section 3 of §, 1343, “Settlement Fund," the basis for this
settlement has not been eslablished by 2 legal ¢laim of the Spokane Tribe, Sinc
the Spokane Tribe has no legal claim, lhe Department does not believe this
legislation is appropriate as a settlsment af claims. However, the Department
could examine with the Tribe and Congress other avenues to address the concemns
of the Spolkane Tribe,

This Supplemental Testimony herein, is in response to the “no legal claim® issue and to clarify
the position of the Spokane Tribe on the matter of the Section 5 “Settlement Fund™,

THE “SETTLERMENT FUND>

The “Tribe understands it has no “legal” claim, only an equitable or morul claim. The Tribe does
not seek compensation fiom the Department of Justice claims *Settfement Fund™, The
compensation provided for in Section 3, “Settlement Pund,” is subject to Section 12.
AUTHORIZATICN OF APPROPRIATIONS. The Spokane Tribe fully expects to have to seak
and secure the necessary subsequent financial appropriations from Congress to fund the
settlement as called for in future years. The payments nre besed on 25% of the payments made
to the Colville Tribes in the 1994 Colville Settlement Act. The Spokane Tribe lost 39% as much
land ns the Colville to the Grand Coulee Project. As agreed ta by the Department aof the Interior
in testimony before the Committee, the Spokane Tribe seffered the same Insses as the Calville
Tribes.
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EQUITABLE NOT LEGAL CLAIM

This legislation is not a settlement of legal claims, it is “to provide for equitable compensatian, . .
for the use of tribal lands for the production of hydropower by (ke Grand Coulee Dam, . " and
entitled the “Spokane Tribe of Indians af the Spokane Raservation Grand Coulee Dam Equitable
Compensation Seitlement Act”,

The 1994 Colville settlement was also not a settlement of Jegal claims. The Department of
Justice took the express position before Congress that the Colville also had no legal elaim; only a
“moral claim”. The settlement was based on ille history and record of dealings with the Trike.
This hislery and record includes the repeated promises made by the U.S. to provide
compensation to boih tribes.

“White plaintiff bod po fecal cnd equitable cluim bused on the wevigationol
servitiide, they did have a viable moral claim based on the “fair and honorable
dealings " provision of the Indian Claims Commrission Act of 1948,

The resohwtion reached in the proposed seitlememt docs not constitite an
admission of liabifisy. . . . Bus, we arve prepored 10 recognize that the record, in
this timely filed elaim, can De read to reflect an undertaking by the United Stotes
with respesl to power valves, Beeause of thal we thivk it is fair and just fo
fiashion a complete resolution of this longsianding elaim. ™

State of Peter R. Steenland, Appellate Szclion Chiel; Enviranment and Nalural
Resources Div., Dept. of Justice (Joint Hearing on 8. 2259 before the Subcomm.
on Water and Power of the Comm, on Encrgy and Natural Resources and the
Comm. on Indian Affairs, S. Hrg. 103-943, Aug. 4, 1994, at 17). {emphasis
added),

The 1).5. made express promises 1o compensale both tribes with a share of the power revenues
fior the use of tribal lands in 1933 and 1935,

Mumerous statements made by federal officials acknowledged the need for the Spokane Tribe to
receive fair compensatien for the use of its land and water. [n one example, William
Zimmerman, Assistant Commissioner of Indian Affairs, wrote:

"the matfer of protecting these vaduable Indlan vights will vecetve active attention
in conrection with appiications filzd by the Interested porties before the Federal
FPower Commission jor the power develggmment.”  Letter fram William
Zimmerman to Harvey Meyer, Colville Agency Superintendent, dated
September 5, 1933,

A letter approved by Secretary Iekes, from Assistant Cominissioner Zimnierman to Dr. Elwood
Mead, Commissioner of Reclamation, stated in connection with the "rights of the Spokane
Indians," that the Grand Coutles project, as proposed:
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"whioves (he cost of installed horsepower 1o be ragsonable and one that covld bear
a reasonchie apnual remtal in addition theveie for the Indians' land and walcer
rights Involved ™ Letter from Willlam Zimmerman to Elwooed Mead, dated
Dec, §, 1933,

The United States Department of Justice has recognized these promises as an undertaking ol a
federal ohligation, which promises were made to both the Colville and Spolane Tribes,

“The goverament began building the dom in the mid-1930's, A letter dated
December 3, 1933, to the Supervising Engivear regarding the Grand Coulee
unif the pawer imierests af the Tribes, with the approval sighature af Secretary
of the Inferiar Ickes stutes:

This repori showld take into cansiderarion the most vafuable purpese to which the
Indiaus’ interests conld be placed, inclnding the develapment of hydre-elecivie
power.

We cannot log strongly impress wpon you the imporiance of this matter (o the
Didiems and therefore to request that it be given eareful eud prompr aitention so
as ip avoid any unnecessary delay,

Alse, a tetier datexdt December 35, 1933, o the Commissioner of the Burearn af
Reclamation qmid endorsed by Inferior Secrerary Ickey, stated that 'Vt is
necessary fo Sccure additiona! data before we can advise yau whal would
constifitte a reasenable revenue io the Indians for the use of their lands within the
fGrind Corlee] power and reservoir site areas.’ And o letter dated Juine 4, 1935
Jran: the Conunissioner af the Burean of Reclamation vequested that additiona!
data bz secured to determing ‘a reasonable yevenue o the Indiany for the use of
their lands within the power and reservair site arevs. ™

Statemnent of Peter R. Steenland, Appellate Section Chisf, Environment and
Natural Resourccs Div., Dept. of Justice (Joint Hearing on 8.2239 bofore the
Subcomm. on Water and Pewer of the Comm. on Energy and Natural Resources
and the Comm. on Indian Affairs, S. Hrp, 103-943, Aug. 4, 1924, at 16).

In an extraordinary move, the Tribe in December, 1941, sent a delegation cross-counlry fo mect
on the Issues with Commissioner Jobn Colifer.  Unfortunately, the mecting took place on
December 10— just thres days following the bombing of Pear] Harbor. The Commissioner and
his representatives committed to the Teibal delcgation that they would do all they could in aid of
the Tribe, but that the national prierities of war meant thot redress would have to wait until its
conclusion.

INDIAN CLATMS CONMMISSION CLAIMS

In 1945, Congress enacted the Indian Claims Commission Act. Act of August 13, 1946 (60 Stat.
1049). Pursnant to that Act, there was a five-year statute of limitations to file claims before the
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Commission which expired August 13, 1951, I was vnder the [ndian Claims Cammission Aet
that the Calvilles were able to seltle their claims in 1994, And it was due 10 a quitk of
circumstances that the Spokanes were not,

In 1851, both the Spokane Tribe and the Colville Tribes filed land claims wilh the Indian Claims
Commission prior to the August 13, 1951 Statate of Limitations deadline. Meither tribe filed
claims before the deadline seeking compensation for the vse of their lands for the production of
hydrapower al Grand Coulee.  Neither tribe understood, nor were advised that there would be a
need to even file such claims.

The ICC Act imposed a duty on the Bureau of Indian Aflairs to apprise Lhe various tribes ol Lhe
provisions of the Act and the need to file elaims before the Cammission. While the BIA was
well aware of the potential claims of the Spokane Tribe to & portion of Lhe hydropower revenues
penerated by Grand Coulee, there 13 no evidence thal the BIA cver advised the Tribe of such
claims.

This failure by the federal government to provide any natice to the Tribe was compounded by the
fact 1hal the Spokane Tribe did not lormally orpanize and reccive approval ol its tribal
goverunent and constitution wuil June 27, 1951 - only 16 days prior to the ICC statnte of
Hmitations deadline, The Tribe’s atlempt 1o retain legal counsel to file its claims before the [CC
was delayed due to the Commissioner of Indian Affairs, Dillion Meyer's efforts to impose
restrictive conditions on the claims altorney centracts with the Spokane Tribe. The Tribe's legal
counsel was left with insullicient time to fully investigate the {ul] ranpe of potential elaims of the
Tribe prior ta the filing deadline.

Meanwhile, the Colvilles, who had not settled their ICCA claim, continucd that litigation against
the United States. Qwer objections by the United States, the Colvilles sought, and in 1976
oblained, permission from lhe Commission lo amend their complaint fo include for the first time
thefr Grand Coulee claims,  With new life breathed into their claims, the Celvilles pursued
Iitigation of their amended claims to the [Federal Circuit Court of Appeals, which remanded to
the trial court to determine whether the ICCA's “fair and honorable dealings™ standard may serve
ta defeat the United States” “navigational servitude” defense. Cofwille Confederated Tribes w
United Stares, 964 F.2d 1102 (Fed. Cir, 1992}, This key legal issue was never determined by the
court on remand. In light of this ruling, the United States negotiated with the Colvilles lo resolve
that Tribe’s Grand Coulee-related moral claims. Mo decision was cver reached by any court that
the Calville Tribes had a compensable zlaim under the ICC “fair and honerable dealings™
standard.

In 1567, the Spokane Tribe settled its ICCA claims case.

NEGOTIATIONS WITH BOTH TRIBES CONTINTIE
In 1972, the Secretary of the Interior’s Task Force began negotiation with the wribes through
muliiple palicy, legal and technical commiltees to address the tribal claims, The "Secrelacies

Task Force” engaged the tribes on a full range of issues, including compensation, riverbed
ownership and Iribal jurisdiction aver the inundaled Indian Zoncs.
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In 1974 the Sclicitor of the Department of the [nterior issued an Cpinion which concluded,
among wlher things, that the Spokane and Colville Tribes each retained owncrship of the lands
underlying the Colimbia River and, in the case of the Spoknne ‘Tribe, the lands underlying the
Spokane River. The Selicitor found the United States intent to reserve those riverbeds in the
Spokane Tribe elzar. The Opinion supgested that the resource interests of the Tribes were being
utilized in the praduction of kydroelectric power at Grand Conles.

In Deeember 1975, the Congress diresled the Seoretaries of Interior and the Arimy to cstablish a
‘Task Foree and to open discussions with the tribes:

“to determing whol, i any, inferesis the Tribe have in such production of
power af Chief Joseph and Grand Couler Damy, and fo explore werys fn which
the Tribe might bencfif form any fnferest so determiined,” 3. Rep, 94-505,
Dec. 4, 1975, at 79.

A 1976 DOI Associate Soliciter Mermcrandum states that the .S, behavior toward both tribes
amounted (0 an "act of confiscation”, where the trustee converts the properly of the beneliciary
to hiz own use,

“The Department has nat only fuiled ta give the Tribes a share of the benefits of
developing tribal property, but in the development has largely desivoyed what
other economic bases, fishing, farming and timbering, the Tvibes may have had in
their remaining property, The Maivat fock of care token by the Department 1o
protect ity own fidueiaries is eonfirmed by the letters and buckground aetivity
deseribed previously in the Statement of Fact. I the case of Grand Coulee, the
Department fmew precisely what deshuciion war being caused and what types of
compensation of {ribal properfy were approprigie. . . . Finally, given the
fmowledze the Depariment had of the Indian rights and needs at stoke, it appears
to have been develict In not Informing Congress of these, so that congress conld
take Informod o, v e agonctas
wihority to unilaterally abrogate Indign rights. Cerviainly threughout the
constiniction of these twe profects, the posture af the Department can be
dascribed not gy . . . an exercise of guardianship, bud an aet of confivcation,”

Memorandum from Lawrense A, Aschenbrenner, Acting Associate Solicitor,
Division of Indian Affairs, to Solicitor, p. 13 (1976) (emphasis added).

In the interim, in 1979, the Solicitor lor Interior propesed 1o the Seerelary of he [nterdor a
Congressional settlement of the claims of the Colville and Spokane Tribes, stating,

“F firmiy befieve that q setflement in Wiy vange is a realistic and foir way of
resolving this controversy, The representatives of the Departments of Energy and
Army who participaied on the Federal Negotiating Task Force concur. (emphasis
added),
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Legislative Froposal on Settlement of the Claims of the Colville and Spokane
Tribes, Memerandum of Leo M, Krulitz to Elict Cutler, May 7, 1979,

In the 1980 Task Force Repott, the U.S. instead, for the first time, asserted legal defenses against
the Tribes® claims and denied compensation.

“fifn 1973, the Senate Commitiee on Appropriationy directed the Secrelaries of
the Interior and Arny to open discussions with the Tribey to assess a resolution of
this dispute. S Rep, 94-503, p. 79, Puwrsuant to that divective, a task force,
consisting of the Departments of the fnterior and Army, and the Bonnevilia Power
Administrarion, issued a final repart in September 1980.

The report was approved by the Secretary of the Interior. It concluded antoug
other things that theve was “no question bul that the Tribes would be entitied to
compensation had the profects been built and operated by the Fedaral Power dct
licansees,” and thet the Tribes would have received a reasonable benefit as fixed
by that Commission prrswant to Section 1(e) of the Federal Power Act. The
repori furthey sugpested that the legal defenses of the United States be exhausted
with respect fa nevigational servitude before firther action be taven regarding
the Tribes” power claims. v (emphasis added).

Statement of Peter R, Sicenland, Appellaie Scetion Chicf, Envirenment and
Natural Fesources Div., Dept. of Justice (Joint Hearing on 8.225% before the
Subcomm, 95 Water and Power of the Connn. on Encrgy and Natural Resources
and the Comm. on Indian Affairs, 8. Hrg. 103-943, Aug. 4, 1994, at 16).

CONGRESS URGES SETTLEMENT

Fallowing the 1994 Colville Settlement, the Spokane Tribe attempted to carry out the negotiation
of a settlement with DOJ and O, The Tribe consistently, over several years, got nothing but
bounced back and forth between and the run-i-round fram both agencies and no actual
nepotiations acourred.

"The hearing records show thar Comuminee members in both the House ond
Senate were sensitive to the need 1o provide a setilement for the Spokane Tribe.
The repovt of the Howye Natwral Resource Committee divects the Departments of
the Interiar and Jusiice o negotinte with the Tribe to setle s claims. In the
Senate, a colloguy between Senafors Murvay, Inouye, Bradley and MceCuoin
stroszed thar appropriate federal agenctes shonld negotime with the Spekane
Tribe.

Basad on the foregoing, we are requesting that the Department proceed gy soon a

possible (o negatiate with the rribe on ity pover value wand fishing cluims as
previeusty divected by Congress.”
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Letter [kom Sen, Patty Murray, Sen. John MeCain, Son. Daniel Inouye, Sen. Bill
Bradley, and Rep, Gearge Netherentt 1o Bruce Babbitt, Sceretary of the Interior,
dated July 9, 199¢6.

"Ihe elalins of the Spokane Tribe of Indians are virtally identical in substance to
those of the Colvilie Tribes refated to construction and operation of the Dem: loss
of religious, fishing, burial, power and irvigation sites. While the region received
significant benefits, the Tribe syffered dovasioiing impocts on their eulture,
lifestyle and cconomy which have not yei been addressed  Decause of the
Administration opposition, the Congress did not settle the Spokane claims when
the Colville Settiement Act was passed, nor did the Settlement Aet waive the JCCA
stafwte of limitations to open the door for the Spokane Tribe's equitalie claim.

The Congress did, hawever, recogmize this Nation's need to resolve the Spokare
Tribe'’s cigims vegurding Grand Caulee Dom.  In faci, the Howse Conmitice
Repart an the Colviile bitl divects the Deparinents of interjor and Justice fo work
with tha Spakane Yviba fo gddress the Spokane Trile's elaims on their awn merily.,
A eallaguy among Senators Bradiey, McCain, and ouvsalves i November 1994
expressed the same divection to the agencies as the Howse Report,

He ave thercfore frustrated that three years after enaoiment of the Cofville
Tribey's Settlement Act, the Depariments, while conducting mmerous mectings

with the Tribe, hve still failed to enter injo negotiaiions.

We continue to believe j1is grosslv unfusi for nne Trite to he compersated while
o similorly affected neighboring Tribe i5 fefl with no remedy. Therafore, fn the
strongest possible tevms, we urge the Departments In enter Inia negatiotions with
the Spokane Triby immedictely so that a foir and eguitable seiticment of fhe

Tyibe's claims can be reqrhed. A vesolution of the Spokane cluims, of cotrse,

piust invnlve pavment for post domages, as well as payment for firure power

reverues.”

Letter from Sen. Paity Murray and Sen. Daniel Inouye to Bruce Babbitt, Secratary
of the Interior and Janet Rene, Attorney General, dated March 2, 1998,

The Spokane Tribe finally sought legisiative help from Senator Murray and Congressman
Metherentt, and asked for a jurisdictional bill to allow the Tribe to file 2 legal claim and have it's
day in court with the U.5.. The DOJ strongly opposed this effort,

That is why there is no legal claim. The Colville did not have oue cither. Both Tribes did not file
Coulee claims in 1951. Both Tribes did not have legal claims, Both Tribes have equitable moral
claims. Both Tribes suifer the same losses. Ounly ane Tribe is being compensated. The U.S.
misled both Tribes with promiscs and negotiations and then reversed position by asserting legal
defenses 40 years after the facl when the compensation stakes got tao high. Wards were mueh
cheaper than fair compensation.
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SUBSTANTIAL CONGRESSIONAL PRECEDENT EXTSTS

Congress has enacted many cquitable setilemenls and Jurisdictional legislation on behalf of
Indian tribes for the llocding of tribal lands for the use of hydropower and other purposes in the
interest of justice and fairness, These enactments include:

P.L. 95-280. The Zuni Act dirceted the Sceretary of the Interior to purchase and hald
certain lands in trust for the Zuni Indian Tribe of New Mexico, Notwithstanding siatutes of
limitations, the Act also conferred jurisdiction wpon the Court of Cluims ta hear and determine
the Zuni's aboripinal lands elaim. Congress recognized that “[ulafortunately, the Zuni Indian
tribal lzadership fatled to comprehend the absolute necessity of filing o claim during the
statutory five-year period ending in 1951." Congress toeok note of the fact that the Zuni lacked
sufficient legal representation .and thet the federal pavernment had failed to meet its obligation to
pravide notice and explanetion ta the Zuni of their right to file 2 clain against the Linited States,

P.L. 95-247. Nobwithstanding certain statutes of limitations, Congress canferred jurisdiction
o1 the Tndian Claims Commission to consider the merits of the Wichita Indion Tribe's claim
ngainst the United States for the taking of lands.

P.1.. 93-243, This Act authorized the U.S. Court of Claims to review, withaut regard to
the technical defenses of res judieata or collewral estoppel, the Sioux Tribes elaims for
compeusation for the taking of the Black Hills, Thus Congress overrade the Court of Claims
dismissal of the Sioux’s claim, which had been dismissed on the grounds of res judicata.

P.L 96-231. Waived the statute of limitation of the ICCA 1o permit the Cow Creck
Band of Umpqua [ndians to fils a claim against the Uniled Slates for treaiy violations. Congress
stated that its enactment of the legislation "will assure the Cow Creck Band their right to due
process and a fair day in court.” Senate Report No, 96-397, at 2,

DL, 96-404, Allowed a land claim suit by the Three Alfiliated Tribes to proceed in the
U.S. Court of Claims nolwithstanding stalutes of limilation, lapse of timc, rcs judicatn,
collaleral estoppel, or any other provisions of law.

D.L. 96-403, Awthorized the ULS, Court of Clalms to hear clalms by the Blackfeet and Gros
Ventre Tribes for land takings not withstanding the Court Claims' carlicr dismissal of these
tribes suit on grounds of tes judicata,

P.L. 96-434. Same reliefas in P.L. 96-405 afforded to the Assiniboine Tribe.

B.L. 95-338. Restored lands to the Tule River [ndian Tribe despite the lact that the
Tribe did not bring a claim for these Jands under the Indian Claims Commission Act.

P.L. 96-401, Authorized the Secretary of the Interior to cancel and rensgotiate coal
leases invelving Morthern Cheyenne lands in light of an apparent violation of the Pederal
Government's fiduelary duty to the tribe, and becanse the present "impass can only lead to
cupensive and lengthy litigation." House Report Mo, 96-137¢, at 3,
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P.L. 102-575, Congress authorized appropriation of 5149.2 million for the Thres Afifiliated
Tribas and $90.6 millien to the Standing Rock Sioux Tribe as additional compensation for the
1aking of ifs lands. Criginal payment 1o (he tribes was found to be tolully inadequals in light of
ihe devastating and inordinate share of the impact bome by these two tribes.

P.1,. 104223, Established a Crow Creek Sioux Tribe Infrastructure Development Fund of
$27.5 million to snhance TFribal participation in the benefits of the Fort Randall and Big Bend
components of the Pick-Sloan Missourd River Basin ProjecL,

P.L. 105-132, Established e Lower Brule Sioux Tribe [nfrastructure Developrient Fund of
£39.3 million to enhance Tribal participation in the benefits of the Fort Randall and Big Bend
components of the Pick-Sloan Missouri River Basin Project.

PL. 106-511, Established a Cheyenne River Sioux Tribal Recovery Trust Fund
$290,723,958 to provide additional compensation to the Tribe for takings of land and damages
sustained under the Pick-Sloan Projeet, such finds fo be used by the Tribe for cconomic
development, education, health, recreational and social welfare objectives of the Tribe.

The following altachmenls have been relained in Commillee files:

June 4, 2007 Letier from Lincoln County Commissioners to Chainman,
Spokane Tribe of Indians

December 18, 2007 Letters from Stevens County Commissioners to
Senators Cantwell and Murray

January 23, 2008 Leiters fiom Eastem Washington Council of
Govermnents to Senators Murray and Cantwell and Representative
McMaomis-Rodgers ~

Decembet 14, 2007 Letter from Governor Christine 0. Gregoire to
Senator Cantwell and Congressman Dicks (2 pages) and June 29, 2009
Letter from Govemor Gregoire to President Obama

August 25, 2009 Letter from Mary B. Verner, Mayor of Spekane to
Senaters Cantwell and Murray and Representatives Dicks and Inslee

May 22, 2009 Letter from Chairmen, Spokane Tribe of Indians and
Confederated Tribes of the Calville Reservation, to Congressman Inslee
and Senator Cantwell (1 pnge) with proposed changes to Section 8 of

S. 1388 (1 page) and proposed report language

1990 Leke R It C ive M Agreement

The CHAIRMAN. Thank you very much.

I will defer my questions and let me call on Senator Cantwell for
her questions.

Senator CANTWELL. Thank you, Mr. Chairman. Thank you. I ap-
preciate it.

Chairman Abrahamson, good to have you here and your testi-
mony is much appreciated. We heard from the BIA earlier about
the filing of claims. Could you explain where the Spokane Tribe
was in 1951 when this deadline was supposed to have transpired?

Mr. ABRAHAMSON. Yes, thank you, Senator.

We at that time our Tribe was just splitting. The Colville Tribe
was over the Spokane Tribe, our agency, at that time because of
the ruralness of where we were at. Their agency was there and we
just moved away from the Colville agency and was establishing our
own reservation and we didn’t have our lawyers or anybody intact
at that time. Our government was just being formed there.

Senator CANTWELL. So they are penalizing you not because you
weren’t impacted, but because of the fact that you weren’t properly
formed at the time?

Mr. ABRAHAMSON. Yes, at that time, the government at that time
should recognize and brought it up to our leadership at that time
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to file something or to at least acknowledge that the Tribe should
do something with that body of water there.

Senator CANTWELL. And that was 16 days before the filing? I
mean, we are talking about a small period of time. Is that correct?

Mr. ABRAHAMSON. Yes.

Senator CANTWELL. Okay. And you mentioned fair and honorable
dealing standards of the ICCA.

Mr. ABRAHAMSON. Yes. We recognize that we don’t have a legal
claim and that it is just a moral claim. And it is one that was done
by a colloquy when the 1994 legislation was done. And Senator
Inouye, Senator Murray, Senator Bradley, and Senator McCain
was four of them that did a colloquy to deal with the Spokane
Tribe fairly during that legislation.

Senator CANTWELL. And is that your understanding of what the
Department of Interior was also saying today, that they believe
that there should be an equitable settlement?

Mr. ABRAHAMSON. We would hope that is what the intent was,
but our people have been coming back here since the 1940s. We
had a delegation of leadership that came back and that was just
when the war happened. And they told our delegation leadership
that we have a war to fight; we will deal with you later. That has
been 71 years ago there, so.

Senator CANTWELL. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Cantwell.

Senator Tester?

Senator TESTER. Thank you, Mr. Chairman.

We will get right to it. One of the things that Mr. Laverdure said
from Interior was the State’s share not being reasonable. Being
prompted slightly on this, could you talk about the adequacy of the
State’s share, Mr. Tweeten?

Mr. TWEETEN. Senator Tester, thank you for the question.

I think any fair reading of the bill and the compact would sug-
gest that the proportion of benefits flowing to the Tribe and the
State tremendously favors the Tribe. Objections have been raised
in prior settlements to the idea of taking projects that States want
and trying to “hide them under the Indian blanket,” I think was
the phrase that was used. There are no such projects in this com-
pact.

The expenditures that the State makes in the compact are spe-
cifically designed for the mitigation of the effects of the compact on
non-Indian water users, but the benefits of those mitigation efforts
flow directly to the Tribe. For example, the compact provides for
deferral on the part of the Tribe in the development of its water
right on Birch Creek.

In consideration of that agreement to defer, the State has set
aside a fund of $14.5 million that will be payable to the Tribe when
certain conditions are fulfilled. That is functionally the equivalent
of a lease of that water in the sense that there is a payment on
the part of the State to protect the flow of that water going down-
stream.

But as Mr. Laverdure said, allowing the Tribe to receive value
for resources is beneficial in many ways, and that provision pro-
vides the Tribe the opportunity to directly receive value for the use
of its resources. So I think it is directly beneficial to the Tribe.
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The Four Horns project is the same. The Tribe has deferred or
agreed to provide water downstream for a period of years for the
use of the Pondera Canal Company, but once that period of years
expires, the use of the Tribe’s water is completely up to the Tribe
and the canal company has no legal or equitable claim on it.

The hope is, of course, on the part of the canal company, is that
the Tribe will agree to negotiate a lease of some of the water in
the Four Horns Reservoir to flow downstream to the Pondera
Canal Company at a fair market rate. But the Tribe is under no
obligation to make that lease and once that mitigation period of 25
years expires, the water in the expanded Four Horns project be-
longs to the Tribe.

So I think the argument that the State’s cost share doesn’t some-
how contribute to the benefit of this compact and legislation for the
Tribe is completely misplaced.

Senator TESTER. Let me get to that point, and this can be for ei-
ther one of you, T.J. or Chris. When you do these kinds of negotia-
tions, are people from the Federal Government usually at the table
when you are doing these negotiations?

Mr. SHOW. Thank you, Mr. Chairman.

To my knowledge, they have been there every step of the way.
They have participated to my knowledge in everything. That is
kind of what is disheartening about this whole process is they have
been intricately and intimately part of this process.

Senator TESTER. That is a good sign on one hand. Did they ever
provide you with a written list of concerns?

Mr. SHOW. Not that I know of.

Senator TESTER. Okay. Did they ever present you any alter-
natives to the compact?

Mr. SHOW. No. To my knowledge, the only thing that was ever
brought up is problems.

Senator TESTER. Okay. One of the things that, it was either you
or Mr. Tweeten said, I think it was you, that the objection, this was
the first time you had seen them happened in the last 24 hours.
That is correct, right?

Mr. TWEETEN. Senator, that is correct.

Senator TESTER. And Ms. Williams, I am glad you are still here.
I hope there are other folks from the Department here. I am not
going to call you up to talk. Don’t worry. But I would just say that
the only way you solve problems around this place is to talk and
to discuss and to negotiate, whether we are negotiating among this
Committee or you are negotiating with the Tribes. I would just tell
you that for the objections to be heard for the first time by these
guys in the last 24 hours is totally unacceptable. It is just totally
unacceptable. It just doesn’t cut it.

So I would hope that we can ramp that up in the future. What
is done is done, but the communication needs to be much better if
that is the case. And I don’t mean to lecture. It is just a fact that
we are not going to get anything done if that doesn’t happen. Good
communication is that.

Just a last thing, and I know, T.J., it is hard to predict what the
Tribe is going to do, but how was the support for this so far among
the people on the Blackfeet Reservation?
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Mr. SHOwW. Mr. Chairman, it is my belief that when the people
know what I know, and this is an education process that we all go
through, I believe that they will support this and I believe they do
support this. You will always have opposition. That is granted. But
I believe they do support this and I do support this.

Senator TESTER. Good. Let’s go to another Tribe. Let’s go to Fort
Belknap because I think that you guys talked about the head-
waters of the Milk and its impacts on the Fort Belknap Tribe about
150 miles away from you guys. Have you worked with them to re-
solve problems with them in regards to this water? And either one
of you can answer it.

Mr. TWEETEN. I think Chairman Show can probably talk more
directly about the specific discussions, but we have done on the
State side considerable study with respect to the possibility of the
provisions of the Blackfeet Compact somehow affecting flows that
we have agreed to compact with the Fort Belknap Tribe down-
stream. And we think the possibility, as a hydrologic matter, of
those conflicts is extraordinarily slim.

Senator TESTER. Do they think that, too?

Mr. TWEETEN. Mr. Chairman, I won’t speak for them about that.
Perhaps Chairman Show can talk about it.

Senator TESTER. Okay. T.J.?

Mr. SHOW. We have sat down with the Fort Belknap Tribe and
we both have come to the same conclusion that the Secretary kind
of put us in this situation. We believe it is him that needs to help
make a decision to get us out, so to speak, I guess.

Senator TESTER. Okay, all right.

Thank you, Mr. Chairman. I ran over time.

Just as kind of a sidebar, I want to thank Richard Litsey for
being here from Senator Baucus’s office.

Thank you very much, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Tester.

Senator Udall?

Senator UDALL. Chairman Akaka, thank you very much. I can’t
tell you how honored I am to see two of our distinguished Native
American leaders here before the Committee. I have prepared
longer statements about both of them, about President Mark Chino
and also about Vice Chairman Rex Lee Jim, which I will put in the
record. We are late in the day here and I want to get directly to
the questions. But I was going to flatter both of you greatly and
I will do that in the record and try to get directly to questions so
that we can resolve the business of the Committee.

And also, of course, welcome Selena, the wife of President Mark
Chino, the First Lady of the Mescalero. Good to have you here, and
all the other officials with both Tribes.

I would also, and I don’t know what the timing was here in
terms of when the Department learned it was going to take a posi-
tion on specific bills, but I find it a little bit striking to hear all
of the leaders say that this is the first time they heard from the
Department about objections. I agree with what Senator Tester
said.

It seems to me a simple phone call, even if the timing, the De-
partment knows it is going to appear at the hearing; the leaders
know they are going to be here. To at least receive some kind of
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notice that the Department is going to take a position on a piece
of legislation that has been working its way through is a reason-
able way to work.

It is meant more as a comment to try to urge better communica-
tion in the future, so that we can get fully to the issues. Some of
the questions, President Chino, that I am going to ask, I don’t want
you to respond too hastily because I think you need to look at this
and hear from the Department about this proposal in terms of
standards and that kind of thing. And I don’t want to put you in
a position to have to take a position against it right now. So if you
want to defer on that, that will be fine.

But let me start with President Chino. Would you describe for
the Committee the water situation in the region surrounding the
Mescalero Apache Nation? What is the size of the surrounding com-
munities? What is the availability of water? Have any of your
neighbors expressed interest in leasing the Tribe’s adjudicated
water? And does the Mescalero Apache Tribe have a surplus of
water?

Mr. CHINO. Thank you, Senator Udall.

As you and Senator Bingaman are well aware, we are located in
a resort area of the State of New Mexico. To a certain extent, we
are isolated, and not only our economy, but the economies of the
communities surrounding us rely very heavily on tourism and trav-
el. U.S. 70 is a major east-west route through the reservation that
brings a lot of traffic into our area.

And we have been approached, Senator, by the City of
Alamagordo, by the village of Cloudcroft, by the village of Ruidoso
and the Ruidoso Downs as to the possibility of leasing our adju-
dicated water rights.

So as Senator Bingaman alluded to in his remarks, the State of
New Mexico has been in a very serious drought situation for the
better part of a year and a half and we are very much in the mid-
dle of that. And the communities’ interest in acquiring some of our
water certainly indicates to us that not only is there an interest,
but there is a very definite need and a very severe need of those
surrounding communities for this very precious resource which we
have and which we would very much like the ability to interact
with those communities and to enter into some type of agreement
that would be mutually beneficial.

Senator UDALL. And it would obviously be an economic benefit to
the Mescalero Apache Tribe to be able to lease your water to these
communities.

Mr. CHINO. Very much so, Senator. The Tribe would use the pro-
ceeds, for example, to provide college scholarships for our students
who wish to go on and pursue a higher education. We would use
it to fund our fire and rescue. We would use it to provide various
services that any government would provide to its citizens. So it
would be very beneficial to us, Senator, yes.

Senator UDALL. President Chino, I want to ask a question about
Mr. Laverdure’s testimony where he said that he would like to see
language included providing that the Tribe “shall develop Tribal
water leasing standards and submit such standards to the Sec-
retary for approval.”
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But I don’t want to force you into a situation to take a position
now if you don’t want to. The record I believe the Chairman will
say will be open for a week or more and you could make a comment
Like that. But if you want to comment today, I would be happy to

ear it.

Mr. CHINO. I definitely would like to comment, Senator.

Senator UDALL. Please.

Mr. CHINO. The notion that the Department of Interior provided
to the Committee that the water leasing requirement should be
consistent with land leasing requirements is virtually a new policy
that certainly the Tribe has never heard of from the Department
of the Interior. And I feel very strongly, and I believe I can speak
for the Tribal Council as well, that we believe that this is nothing
more than an effort on the Department of the Interior to imple-
ment new policy at the expense of the Mescalero Apache Tribe’s
legislation.

In fact, the record will show that the Department of Interior has
a precedent of never involving itself in requesting these so-called
water use codes and standards of any Tribe. Our cousins at
Jicarilla were not subject to the same requirements, nor was the
Navajo Nation.

So we feel that it is very, very unfair, grossly unfair to subject
us to these requirements when other Tribes weren’t subjected to
the same. It is simply a matter of fairness, Senator.

Senator UDALL. And it appears to me that Mr. Laverdure’s testi-
mony was that this was a first in time. This was a precedent. Do
you agree or disagree with that in terms of the leasing situation?
He seemed to be describing that this had never been done before.
Do you agree or disagree on that one?

Mr. CHINO. Well, I think, Senator, with respect to the leasing, 1
don’t think that that particular aspect is new. I think the concept
of equating water rights to land leasing requirements by the De-
partment is certainly a new concept. And as I said, to our knowl-
edge, it has never been put forth as an issue until now.

And our concern is that it is being put forth now in the context
of requiring our Tribe to submit to these requirements and to for-
mulate water codes and other things that other Tribes have not
been subjected to and requirements have not been made of those
Tribes.

Senator UDALL. Thank you.

Mr. Chairman, I have already run over. I have a couple more
questions that I can ask and then I will be complete and won’t
need a second round or anything. Would that be all right?

The CHAIRMAN. Will you please continue.

Senator UDALL. Okay. Thank you.

These questions here are both to Vice President Rex Lee Jim and
also to Commissioner Maryboy.

Based on the original 1993 statute, is there any way the Navajo
Nation could legally divert these royalties outside of Utah?

Mr. Jim. Senator Udall, thank you for that question.

It is not possible because it is mandated by the U.S. legislation
and the Navajo Nation has proven over the years that it has al-
ways paid out that amount to the trust.

Senator UDALL. Commissioner Maryboy?
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Mr. MARYBOY. Senator Udall, it is an Act that was re-amended
in 1968 and furthermore the 1933 Act stands as the body here that
was initially enacted in 1933. So with that, I stand on behalf of the
Utah Navajos that it is about time we administer our funding. For
many years, we never laid a hand on this until now.

Senator UDALL. Which Navajo Nation chapters in Utah support
the Utah Dineh Corporation as trustee and which chapters support
the Navajo Nation as trustee? And this is also a question for both
of you.

Mr. MARYBOY. Senator, we have board members from Navajo
Mountain all the way down to Aneth. As a matter of fact, I have
the former chapter president, Leonard Lee, which is a part of the
board member to the Utah Dineh Corporation. And as far as I
know, all the chapters are in support of keeping the money in
Utah.

Senator UDALL. Now, I have information here, and it may be in-
correct and I want both of you to speak to this. There are seven
chapters in Utah. Is that correct?

Mr. MARYBOY. Seven chapters.

Senator UDALL. Both of you are nodding, so I assume that is cor-
rect. And apparently, three support the Navajo Nation as trustee.
So that would mean there is a split between these chapters.

Is that correct or incorrect, Vice President Jim?

Mr. JiM. Thank you. With me today is Honorable Jonathan Nez,
who represents Navajo Mountain and whose chapter opposes the
current bill. I spoke to members in Dennehotso and Mexican
Water, they also oppose the current bill. We do have a resolution
from Red Mesa and Aneth who oppose this bill. We have a process
that we go through at the local chapters. It is put on the agenda
and discussed and a motion invoked, and that is what we have.
Thank you.

Senator UDALL. Thank you.

Mr. Maryboy?

Mr. MARYBOY. Mr. Chairman, for the record, the resolution was
submitted from all seven chapters and I just barely got a email and
a text from Alex Bitsinnie, which is with the Navajo Mountain
Chapter, as well as James Adakai for the record, with Oljato Chap-
ter asking and pleading to continue to support the bill.

Senator UDALL. Vice President Jim, what kind of accountability
would the Navajo Nation have if it were trustee?

Mr. JiM. First of all, we have a legal system that is in place. So
we do have the Navajo judicial branch who oversees the laws and
interprets them. And recently, they have been able to challenge
some of the actions of the Council in order to maintain integrity
and we have that in place. And we have several trust funds in the
multimillions of dollars that we oversee. So we have an auditing
process in place to keep us accountable.

And should for any reason, the Navajo Nation violate the trust
fund, then the beneficiaries have the ability to take us, the Navajo
Nation, to court. And the Navajo Nation Council has agreed to
waiver, and with the assets that we have, it would cover anything
that may have been misspent.

Mr. MARYBOY. Senator?

Senator UDALL. Yes?
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Mr. MARYBOY. The former President, the same question was
raised and he refused to waive the sovereign immunity if there is
any wrongdoing to the trust fund. Furthermore, there is a legal
opinion that was drafted by the former Attorney General which is
Lewiston Atocci, telling the Navajo Nation that this is something
that the Utah Navajos can do themselves.

And on top of that, I think we have capable and able educated
students, young men, that have been looking for jobs elsewhere for
the longest time, and are able to do this as well. We have 67.5 per-
cent which is already going into the Navajo Nation, which we hard-
ly or don’t see. And outside the wells, 100 percent of that is going
to the Navajo Nation we hardly see or don’t see.

So we have our own independent medical facilities and we have
been doing things on our own for so long.

Senator UDALL. Well, I very much appreciate both of your an-
swers and at this point I think the best thing from my perspective
is submit some additional questions for the record for you to an-
swer outside of the hearing, and then we will be able to see every-
thing fully in the record and work with both of you on this issue.

Mr. Chairman, I want to just thank you very much. I realize I
went way over and thank you for your courtesies. This has been
a long hearing, but I think it has been an important one.

And I would thank all of the witnesses here today. I think you
have made an excellent case in your testimony and you have given
us a lot to think about. And Chairman Akaka has been very ag-
gressive about moving the agenda on bills. And I think, once again,
we have had a very good hearing day here.

Thank you very much.

The CHAIRMAN. Thank you very much, Senator Udall, for your
questions and your cooperation here.

I want to add my thanks to all of you, my warm mahalo thank
you very much to all the witnesses in today’s hearing. I do have
questions for you that I will defer and place in the record for you.
The record will be open for two weeks so other Members may add
questions as they have them and concerns that they can commu-
nicate with you.

The whole effort here is to try to work together and resolve some
of these issues that have been pending these years and try to re-
solve them at this point in time.

I want to also thank the Administration for providing their views
on these bills, and especially I want to thank the Tribal representa-
tives and the affected parties who are here. It is very important for
the Committee to hear from all of you, and that is what I am trying
to do, to give more of you an opportunity to let us know how you
feel about these issues.

And I would tell you thank you so much for adding to that and
we will continue to do this with other issues as well, but ask you
to please work closely with us, with the Committee and also with
the Administration. In some cases, communication is a problem
and we will continue to work on that as well and try to improve
that, but we can do it only if we work together and it is happening.

Again, I want to thank you for all of this.

The hearing is adjourned.

[Whereupon, at 5:12 p.m., the Committee was adjourned.]
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PREPARED STATEMENT OF HON. MAX BAuUcus, U.S. SENATOR FROM MONTANA

Chairman Akaka, thank you for holding this hearing on an extremely important
bill.

A wise man from Indian Country once said, “I do not think the measure of a civili-
zation is how tall its buildings of concrete are but rather how well its people have
learned to relate to their environment and fellow man.” This bill speaks to both les-
sons.

The Blackfeet Water Rights Settlement Act is a critical step in two decades of ne-
gotiations between the Blackfeet Nation, the State of Montana, and the U.S. The
bill ratifies the water rights compact with the Blackfeet Nation. It confirms that the
United States is a nation that honors its commitments to all its citizens, including
those who belong to Tribal Nations.

The Blackfeet people call the mountains of their homeland the “backbone of the
world.” Yet even the strongest back will bend without water. The backbone of the
world is at the same time a wellspring. It is this crucial resource that makes the
high plains habitable, and it is this crucial resource before us today. Water is crit-
ical for the variety of land uses that occur on the reservation: farming, ranching,
timber, oil and gas development, and tourism. These activities also harken back to
the efforts of our recently departed friend Elouise Cobell, who forced a long-standing
resolution to the payments and royalties of these activities.

In the same spirit as Eloise’s legacy, the creation of the Blackfeet Reservation a
century and a half ago implied a commitment on the part of the United States to
reserve sufficient water to satisfy both present and future needs of a Tribe. With
this hearing, we are taking the next step on the slow march toward fulfilling that
commitment.

By ratifying this compact, Congress will both establish the federal reserved water
rights of the Tribe and authorize funds to construct the infrastructure necessary to
make the water available for use. This infrastructure includes rehabilitation of the
Blackfeet Irrigation Project and construction of other water projects. It also miti-
gates the impacts of the Tribe’s water rights on current non-tribal water users. The
Blackfeet Water Compact has already been ratified by the State of Montana. As this
Committee knows well, the obligation is now on Congress to complete the settle-
ment.

Four out of seven tribal water compacts in Montana have already been ratified
by Congress. I look forward to diligent work with the other tribes to complete theirs.
The wheel is turning, and every compact will be addressed. I am confident, for in-
stance, that any overlapping claims in this bill with the Gros Ventre and Assini-
boine Tribes’ Milk River allocation are resolvable.

I look forward to cooperating immediately with the Obama Administration, the
Tribe, the state, and other stakeholders to strengthen the bill in order to move for-
ward. The Blackfeet have a bright future, and it will be brighter still with this set-
tlement.

(107)
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PREPARED STATEMENT OF HON. JONATHAN NEZ, VICE CHAIRPERSON, BUDGET AND
FINANCE COMMITTEE, NAVAJO NATION COUNCIL

Good Morning Mr. Chairman, Senator Akaka, and members of the Committee. | am hera to
tastify on behatf of my Utah constltuents as well as the 22nd Navajo Nation Councll.

In 1933 the Navajo Nation began negotiation with the State of Uteh and the Unlied States
Governmeant to add certain portions of State lands to the Mavajo Mation. During these negotlations the
Nawaje Nation along with the State of Utah and the United States Government agraad to set aside 37 4
% of net oll and gas rayalties for the beneflt of Navejo's living on the newly sdded Navaja Trust Lands.

Slnee this time the Navafo Nation has been receiving 100% of the il and gas royaltles fram
varfaus campanies &s the Lessor and remilting 37 %9 back 1o the Utak Navajo Trust fund for the benefit
of the Utah Mavajo's. During this t'me, the Navajo Natlon Rias never breachad its flductary
responsibilities to the Utah Navajo Trust Fund and continugs ko maintain an ‘&' bond rating by the S&B.
The Navajo Nation, through management of our own trust funds, has proved ot fiduciary capabllities.

Federal Jeglslation amending or repealing the 1933 Act and designating a new trusiea for the
Utah Navajo Trust Fund should ba the result of gaod faith govarmment ta govarnment negotiations
betwean the Navaja Nation, the State of Utah, and the United States Govemnmant,

5. 1327 dnas not meet these good faith government to government negottations and should nat
move forward without the consent and collabaration of the Nawvejo Mation or the 7 Utsh Chapters who
are directly Impacted by these Trust Funds,

The Navajo Natlon is an Independent soveraTgn nation with the right to autonomy and self-
government In matters relating to our internal and Jocal affairs, any federal legislatian that affects
royalties generated by Navajo Natlon Trist Lands must be made with the consent of the Nevajo Matian,

| plead with you Committes rembers to consider our gavernment te governmant relations and
trust that has heen builk over these many years and ask that yau allow tha Navajo Natlon time to szttle
our internal matters and present a solution that Involves the collaborative efforts of the Mavajo Nation,
the State of Ush and the United 5tates Governmant,

| realize that time s short as all projects adminlstered under the Utah Navajo Trust will come to
a halt an January 1, 2012. Dur actions today will have a magnifled effect seven generations into the
future, it is imperative that we make good sound daclslon with this In mind.

Thank yau for allawing me this fime to speak on behalf of my Navala people.
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PREPARED STATEMENT OF HON. TRACY “CHING” KING, PRESIDENT, FORT BELKNAP
INDIAN COMMUNITY TRIBAL COUNCIL

To the Members of the Senate Commiittes on [ndian Affairs;

I am the President of the Fort Belknap Indian Community Tribal Council, As a reprezentative
and head of the Fort Belknap Indian Conununity {“FBIC™), I appreciate the opportunity to make
this statement on behalf of over six thousand members of the Gros Ventre and Assiniboine
Tribes. Our menbers have serious coneerns about certain aspects of the Blackdeet Water Rights
Settlement Act of 2011 because af the significant adverse impacis i1 will have on the FBIC, our
own reserved water rights, and the livelihood end eeonormy of the Fort Belknap Indian
Eeservation,

We have been working many years to secure gur reserved water rights for the Fort Belknap
[ndian Commumity (“FBIC™). In fact, it was our Rescrvation water rights that was the foeus of
the decision of the United States Supreme Court in Winters v. Untted States, 207 11.3. 304
(1308), that recagnized that the Gros Ventre and Assiniboine Tribes had reserved Lheir rights to
the waters of the Milk River and its trlbutaries when we accepted the Fort Belknap Indian
Reservation as our permanent home, in a region that has been the ancestral home of bath the
T'ribes for centuties. This landmark decision became what is now known as the Wimers Indisn
water rights doctrine, and established e prominent Indian watee right rom which many (ribes are
benefiting, including the Blackfeet Tribe. The U.S. Supreme Court recognized in 1908 that
“1]he lands [of the Fart Belknap Reservalion] were arid, and, without irrigation, were practically
valueless.” Jd. at 367. The Milk River forms the northern boundary of our Beservation,
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The FBIC recopnizes that the Blackleet Tribe possesses reserved water rights in the Milk River,
However, the Blackfeet Water Riphts Settlement Act of 2011 compromises the FBICs Milk
River reserved water rights. Afier many years of negpotiations, the FRIC reached s Compact with
the State of Monlana and the United States in 2001, The FBIC-Montana-United Statcs Water
Rights Compact provides the FBIC, in part, with 645 cubic feet per second of the United States’
share of the natural flow of the Milk River and its tributaries al the measuring station at Harlem,
Montana, with a priority date of Qetober 17, 1855, OF this right, up to 125 cubic feet per second
may be diveried for dirsct use to a maximum of 10,425 irrigated acres within the Fort Belknap
Indian Irigation Project, which will preserve onr historic water use proteeted in Finrers. Upta
520 cubic feet per second may be diverled for direct use or te off-stream storage for subsequent
use for both of the following: vse on an additional 19,390 present and future imrigated acres
(ineluding land irripated historically within the Milk River Basin 40I); and up to 4,000 acre-fet
per year af use for non-irrigated purposes.

In 2002, the Siate of Montana entered inio 2 Compact with the Dlackfeet Tribe. The Blackfeet-
Montana-United States Water Rights Compact provided the Blackfeet Tribe with “alf Nerural
Flow and Ground Water availabie o the United States under the Boundary Waters Treaty and
aff Ground Water non sudject (o the Boundary Wators Tranty in Basin 40F {of the Millc River
Drainagef within the Reservation. " This 2009 Blackfeet Water Compact provision created a
direct conflicl with the rescrved rights to the Milk River that the FBIC negotinted and secured
with Lhe Slate of Moniana and the United States in 2001, There is no doubt that Montana’s and
the United Stotes’ subsequent 2009 Compact with the Blackfeet with regard to Milk River waters
appears inexplicable in light of the sarlier 2001 Compact with the FBIC. However, after
spending morc than two years raising this conflicl wilh the State of Montana and the United
States during their water negotiations with the Blackfeet Tribe, we have reached the following
conclustans about how this signilicant advesse outeome on the FBICs water rights came about.

First, the nepotiations between the United States, the State of Montana, and the Blackfect Tribe
apparently proceeded under the false assumption that the Blackfeet Tribe has a senior water righl
to the Milk River, Tt does nol. The FBIC and the Blackfeet have an egraf and senior prioviiy
date in that Fort Bellmap has a treaty right claim 1a the same Milk River waters shared with the
Blackfeet Tribe that is based on the same ireaty as the Blackfeet. (This ix not disputed by the
pacties), Both Tribes have an equal priority date of Qctober 17, 1855, to the Milk River {based
on the Treaty of 1855, 11 Stat. 637), and, conscquentially, with all other factors bzing equal, both
the FBIC and the Blackfieet would have an equal water right to the usc of water from the Milk
River. Given equal prierity, the Blackfeet conld, potentially, only acquire a larger quantity of
water, when compared to ihe FBIC rights, il they were able to show a preater amount of
“practicably hrigable screage,” the standard for quantifying tribal reserved water rights
established in Arizonme v Californie, 373 U.8. 546, 600 (1964}, or upon a court’s decree
allocating mare water to a specific Lriba.

This leads to the second false assumption, and therefore, ahjection, that the TBIC has 1o (he
Blackfoet Water Compact—as well as to its propesed Blackfeet Water Rights Seftlement Act of
2011 (submilted, in part, 1o obtair Congressional approval of its Water Compact). [n Arizora,
the United States Supreme Court held thal the quantity of water reserved by an Indian fribe under
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the Finfers doetrine Is enough water to develon a viable agricultural economy, or water
sufficient to irrigate the “practicably irrigable acreage™ (“PTA™) of the reservation, Applyving this
standard, the FBIC and the Blackfeet Tribe are both entitled to enangh water to irigate the PIA.
The FBIC*s quantification of Milk River watcr iz based npon an analysis of its practicably
irripable acreage. However, the Black{eat Tribe's quantification af waler from the Milk River is
nol based on an analysis of its practically irrigable acreage; rather, its Compact provides the
Tribe with “all Matoral Flow and Ground Water . .. .” in the Milk River drainage. Engineexing
studies by our expert water engineers show that there ar limitations on the arnount of water
available to irrigate the “irrigable” land on the Blackfest reservation. Thercfore, it is far from
clear that the Blackitet Tribe would be able lo successlly show a higher level af use ol water
needed For irrigation purposes on their reservation. As a result, they would not be able to make
a large PIA claim {which would be required to justify their receipt of “all the natural flow™ of the
Milk River).

The Blackfzet Compact seeks to presetve a set amount of water for the Blackfeet Tribe that is
based on a standard of quantification quite different from the standard utilized to quantify the
FRICs water rights. In fact, we are unaware of any justification for the Blackfect Tribe's watcr
claim set forth in its Watcr Compact, which merely stales a claim to “all the natozal flow.” Ilis
our water experis’ opinion that the Blackfest’s clain to {and, therefore, use of} water in the
Milk River would be extremely [imited because af physical factors and economics. ILis our
conclusion that the State of Montana agreed to the Blackfeet's Milk River Water Compact
provision because the Blackfest Tribe apreed to subordinate its Milk River water rights by
holding existing State water nscrs harmlese. This proteclive position by the Siate of Monfana
fur the nop-Indian water wsers ignored the potentially disrupting and limiling impact on the
FBIC Water Compact rights, which is based on the accepted standard of quuntifcalion tied La the
use pFwaler for agrieulture,

During the State of Montana’s and United State’s negotiations with the Blackfest Tribe, we
requested that the Stare Reserved Water Rights Compact Comimission address this issue.
Characterizing the conflict as “a fight between two tribes,” the Commission declined to resolve
the Milk River rescrved water rights conflict, Nor did the United States at that time act to
aveid what is now an unfortunate, direct conflict beiween the Mifk River rights of the
FBIC and the Blackfeet Tribe. This failure 1o act to resolve the conflicl has decimalted the
FBIC reserved right to divert water from the Milk River basin.

The FRIC 1ecognized the Blackfeet rights on the Milk River in its original drafting of its Watcr
Rights Settlement Bill, but the Blackfeet Tribe has not reciprocated. The FBIC included a
provision in its Compact to allow for consideration: of the water needs of the Blackfeet Tribe, but
the provision in no way mandates or allows for a subordination of the FBIC intcrests to the
Blackfeet Tribe, Two relovant provisions in the FBIC Compact specifically addressed the rights
of the Blackfeet Tribe, which indicaie that no subordination Lo the Black(eet has ocourred or 1s
required under the terms of the FBIC Compact:
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ARTICLE III - TRABAL WATER RIGHT

2. Priority Date/Administrative Priority.

a. For purposes of this Compact oaly, the priority date of the water rights set forth in
Sections A.1.a., b., and d. of this Article III is October 17, 1855. The Parties agree that
the senicr water right quaniified in Seclion A.1.a. of this Article ITT, shall be satisfied in
the following manner:

(2) The allocation belween and relative priority of satisFaction of the water rights set
Farth in Seetion A.1.a. of this Asticle 11l and the water right of the Blackfeet Tribe in the
Milk River Basin shall be resolved among the Fort Belknap Indian Community of the
Fort Bolknap Reservation, the Blackfeet Tribe, and the United States, or in the event an
agreement IS not reached, as nltimately decreed by the Montana Water Court or other
conrl of competent jurisdietion, and shall not be prejudiced by this Compact including
any agreement on pricrity date. The amount of the United States' Share of the Natural
Flow of the Milk River available 1o the Tribes as calculaled pursuant to Section E.2. of
Article 1V shall be modified to reflect any adjudication of the water rights of the
Blackfeet Ttibe or agreement between the Black{eet Tribe and the Fort Belknap Indian
Community ol the Fort Belknap Reservation to the extent such agreement or
edjudication affects the Caleulated Undepleted Flow of the Milk River, The Milk River
Project will not be required 1o provide any exchange water to the Tribes for diversion of
the Blackfeet tribal water right.

* o [ * * * * * * * *

ARTICLE IV - IMPLEMENTATION OF COMPACT
E. Administration of the Milk River to Satisfy the Tribal Water Right,

1. Operation of the Milk River to Satisfy the Tribal Water Right,

a. Delivery of water on the mainstem of the Milk River shall include measures
necessary to assure satistaction of the Tribal Water Right.

b. To satisfy the Tribal Water Right, including to replace water depleted on
tributaries to the Milk River excluding Peoples Creek, and water depleted on the
mainstem of the Milk River upsiream from the Western Crossing through cxercise of
water rights Arising Under State Law, the Miik River Project storage facilities shall be
operated to release or bypass the water necessary to assure satisfaction of the water right
set forth in Section A.1.a. of Article IT]; subject to the following conditions:

{1) The Tribes shall notify the Bureau of Reclamation or its suceessor as operator of
the Milk River Project and any water commissioner appointed following petition by the
Parties pursuant to Section B.3. of Article VII, or any other person or enlily, when the
Tribes seck release or bypass of water to satisfy the water right set forth in Section
Al.a. of Article 111. The obligation of the Bureau of Reclamation ends with the release
or bypass. Enforcement necessary to deliver the water to the Reservation shall be
pursuant to this Compaet,

{2) The amount of water released or bypassed 1o salisfy the water right set forth in
Section A.l.a. of Asticle T1I shall oot exceed the lesser of:

i. 645 Cfs; or
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ii. the Calculated Undepleted Flow of the Milk River calculated pursuant fo Section
E.2. ol this Article IV, madilied to reflect any agreement or adjudication between the
Blackfeet Tribe and the Fort Belknap Indian Community of the Fart Belknap
Reservation on allocation of water rom the Milk River to the Blackfest Tribe, to the
extent such agreement or adjudication alfects the Caleulated Undepleled Flow of the
Milk River; or

iiL. the amount and flow rate of water the Tribes can aclually diverl for use, storage,
or diversion under an agreement for Transfer at the time of their nofice to the Burean of
Reclamation and any water commissioner.

As the above langnape makes clear, the Fort Belknap Compact does nol in any way subordinate
the water 1ights of the Fort Belknap Indian Community, but authorizes a process by which the
twa tribes, with the agreement of the United States, can reach a compromised zettlement on the
priority and allocation of their water rights to the Milk River, and to account for such a
settlement in future operations of the Milk River, The enly provision in the Blackfeet Waler
Rights Settiement Bill addressing this confliet is & provision the relies on the Sceretary obtaining
the agreement of the Blackfeet Tribe and the FBIC to any altsrnative necessary 1o resolve this
dispute. However, the Department of Interior rejected this approach through Principal Deputy
Assislant Becretary Del Laverdure’s lestimony at the Qctober 20, 2011, Committes hearing on
ihe Blackfeet bill.

However, the FBIC remains commiiled to finding a compromised solution with the Blackfeet
“Tribe, which, at this poinl, can only be resalved by a Cangressional "fix™ before Cangress
approves the Compacts ot both the FBIC and the Blackteet. We now implore the Commitiee to
consider both the FBIC Water Rights Settlement Bill in tandem with the Blackfeat Water Rights
Seltlement Bill 3o that this dispute over the shared waters of the Milk River may be resolved.
Resolving this uncqual and disproperlionate cutcome over the Milk River waters now is
consisient with the Congressional policy of achieving finality when it settles Indian water rights.
Oheryise, this unreselved issue will continue into the fufure, it will not resolve over a
century of conflict over waters in Montana, which is ke Congressional hope in sefiling the
water rights of the fribes, and it will have a high likelihood of leading fo additional
litigation between the Tribes to reach a settlement on this issue. The litigation would likely
address the federal government’s failure to satisfy its trust obligation to the FBIC because
of the harm ereated by the Blackfeet Water Compact with regard to the future use of the
Millk River water.

“The Blackteet bill does not take into consideration the need to resolve this eritical dispute, The
FBIC supports working out a compramise with the Blackfeet Tribe, with the help and guidance
of the Department of Interior, but the Blackfeet need to be willing to compromise, as well.
Avcording to sur cngineers, a eompromise is possible that would achieve an equitable
apportionment between these conflicting cleims, recngnizing aur cocgqual, senfor priority
rights. We are willing lo put forth such a cumpromise in the spirit of respect and
collabaration,
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We believe a resolution can be found and are currently working with individuals from the
Dicpartment of Interior to explore aptions for mitigaling the luture negative impact on the FBIC
if the Blackfeet Tribe wene to maximize its water rights to all the natural flow of the Milk River
under its Compact with the State of dentana and the United States, We recommend ¢hat the
Conmnitice approach the dispute by applying a modificd version af the long-standing
United States Supreme Court doetrine of "equitable apportionment® that has been applied
to interstate water disputes. Sez Nebraska v. Wypanting, 325 U_S. 589 (1945). This doctrine
could be modified for inter-iribal reserved water vights disputes, suel as that presented
here, in such 3 manner as t4 reach a fair and equilable solution to the shared Milk River
for the FRIC and Blackfeet Tribe—whose senior privrity rights to the Milk River are
equal.

We have made extensive progress in preparing our propesed Water Riglits Settlament Bill this
year by warking with Lhe members of the Montana Water Comumission and the Federal Water
Riphts Negotiating Teant to reach apreement on the provisions in the Bill. We have secured the
support of the Governor of Montaua and the Blaine County Commissioners for our Bill, We are
now in the process of {inalizing the proposed Bill for submdssion in Congress, revising it in
response to extensive feedback frotn the Federal Water Rights Negotiating Team. 1o spite of
extreme [inancial slress on our ability to employ our water attorneys and engineering experts to
assist us in finalizing our Water Righits Sertlement Bill, we are all committed o continuing our
work on the proposed Bill and to complete it for submission to Congress in the next couple
manths. The Deputy Assislant Secretary of the Department of Interior, Mr. Det Lavedure,
has given us a commitment to identify small poekets of funding to keep our effurt moving
forward. We are slso actively working with Senator Tester and Senator Baucus and their
staff to restore funding to the wuter attorneys and expert fees program that has been
“zeroed ont” by the Department of Interior in its praposed appropriations kill for FY 2012,
Additionally, it should be pointed cut that under the terms of the Montana Code relating to the
water settlement process, no compact is effective and binding untess it is appraved and ratilied
by “any affected tribal governing body," and that becanse the interesis and rights of the FBIC are
adverssly affected by the implementation of the 3lackfeet Compact, they have not ratified the
Blackfeot Water Compact, leaving its enforceability in question,

In conclusion, becanse of these important compeling interests in the reserved water riglits in the
Milk River in Montana, we believe it is imperative that the Senate Committee on Indian Aflairs
consider the FBIC Water Rights Seltlement Bill at the same time it is considering the Blackfest
water settlement bill. We will seek to have our Bill intrnduced by the end of January. The
FBIC remains commitied to cooperative discussions with the Blackfeat Tribe, the Tniled States,
and Lhe Stals of Montana Lo collectively resolve the arcas of disagreement and mitipate negative
impacts on aer reserved waler rights. At this point in time, only Congress s in a position to
ensure that jts Treaty obligations to the Forl Belkoap Indian Community are satisfied and that an
equitable share of the Milk River waters is achieved through both the FBIC™s and Blackizel's
Water Rights Scttlement Acts,

[ would like 1o personally thank the staff of the Commiltee for recently taking the time to mect
with us and allowing us to express these concerns divgotly with them,

PREPARED STATEMENT OF SUSIE PHILEMON, MEMBER, NAVAJO TRIBE, ANETH
CHAPTER

We strongly feel that Senate bill 1327 should be constructed and enacted with
these amendments for the following reasons:

1. Massive drilling and exploration for oil and gas had devastated our Aneth com-
munity, livelihood and health.

2. Fifty-four (54) years of oil and gas extraction had polluted and contaminated
our surface and underground fresh drinking water. Nearly all natural springs and
artesian wells in Aneth Greater Oil Field are unsafe for human consumption there-
fore many families still haul drinking water from border towns, 25 to 80 miles away.

3. Half of the land area in Aneth community is impacted and ruined due to clear-
ing of natural vegetation for drilling sites, network of roads, oil pits and holding
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trances and exposed pipelines. Drilling site constructed every %4 of miles apart
throughout Aneth community.

4. Miles of high powered electricity lines criss-crossing Aneth land to operate
every oil pumps to 1,000 wells. Pipelines are everywhere as well, some unused but
still buried underneath the ground.

5. Pollution, contamination and land damaged at this multitude had impacted the
health of Aneth residents.

6. Navajo Nation, Utah State, and federal government has consistently ignored
and has offered no protection, relief, or solution to the people’s health and devasta-
tion of our community. In fact Navajo Tribal government designated Aneth commu-
nity as a “sacrificial area.”

7. Despite enormous wealth and revenues from oil, aneth community has no sta-
ble economy that would offer decent living. There are only two convenience stores,
high price of gasoline which high than the national average, potholes of one central
paved road and many families are still lack modern conveniences of electricity and
indoor plumbing.

8. For over fifty (50) years, Navajo Nation had flourished on Aneth oil wealth but
they never gave serious thought to the problems or to work with us to our desire
to grow as a community.

9. Aneth area is still open market for drilling which current tribal administration
is strongly advocating for it.

10.We like to have Indian Senate Committee to consider the revision of the Lease
Agreement within Aneth Greater Oil Field.

Report No. 91-10 to Utah State Legislature—November 1991 has been retained
in Committee files.
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BRESOLITEION FROVIDENG THE FOITTION OF THE NAVATOD MOUNTAIN CHAFTER
B___EQ_ARDING‘IHE FUTURE OF THE UTAH VAV&JD TRUST FUND ANB TRUSTER{S}

WHEREAS:

1.

3

7

“The Téawafe bieun ik Chanter Is officislly racogntesd s codificd ae a politieal wnit of the Wavajo] Trbal
Gavermmeat pussuaat 1 Navago Trihe Councit Resohution No. CF-20-35; and

Thz Nivajo M i Chapter énclud who ars benofelaring of the Uigh Navaje Tret and

The Uieh Narvaio Trud was created by fedaral statove fn 1933, Undzr the Act, Fedemlly owned Tand within Sun
Tuzn Sowaty known s the "Aoeth Exlsagsion™ was givern 10 the tavefe Tribe. Ak under the Act, the Siate of
Unah wis ssslzeed the responsibility to manaye 37.5% of Hie off and gas seyallie: cofterted by the Department of
Tnircior on 1he Esh portion of the Wawajo Mution for the benefir of éhe Utah Navales (47 Star MIE), anc

I 196, Coagrew amended e 3933 Act 19 redotinn bomficiarics ag "Havafss resitlog fn Saz: IuaniCcﬁmf‘ and
1o expend the purposs of the find “forthe heatth, sducation and gencral welfare of the 'h'awrns Hving m Sim Tuan
Cpunty™ (22 Bt 1213 =nd

A portipn of he residenls af ths Havojo Mountem Clepter reside within San Juan Cawnty, Utat; and

The State of Utale has giver nother that effoelive Jone 540, 2008, &t will na lenger gt in the capeaity 9 Tiatstee far
the Uieh Movajs 'Tres: Foat' sad .

The Suats T Trag ereated the “Utah Navejo Royaﬁy Medding Fuwd®, which effeetlve Jll]y 1 300{3', will
exﬁngu_aq the Ul',ab Na\qw ‘Trust Fund, hru" eontinus o mAks expenditorss to matilalr exisling asgets in the Fund,
Tertnin & and ional projevis approved beloee May 5, 2008 However, 0o new p:q;cm will be

snthorized; and

The Conprass of the United States of Ameica wil] have to, by law, determing wha will eot i b e a8 the
‘Trustee ol Ihis fund; ded

Thea Weyaje Matizn tesines 1o ba pomed ha eoy Trwsbue ssaroning that sitse 3t recelvis 6?_‘5?5 of thefoil and gas
roulty monee prodused on the Tiah WNavajn Reservatian, that they should receive and transge whe remalning
TSN and

Tie residents ot e Uimh porton of the Mavale Nafton dawof realize the benefits font the remaining 52.5% of the
syattics soflected by tha Wizl Wotion: and

The Mavajo Moprsat: Chagter has been mesting and digsussing the curvent Uinh Navajo Truss Fued md potential
Biture options since the amomeament of the Sunset Act by the Stte o THaly: and

The Mavaie i Chapier ing the 37,595 royafies unigvely imoted, a5 is, for e spezife upe and
bapefit of the benaficiades r\gsudmg in San Juan County THah: and
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TheNavaip Mauntsin Chapter pasition s that it sapports, and hes previcusly resobved 5 the alfinmative, the
formatinn of 3 Utih-tavajo-contiolizd corporate gntity, B¢ prrgoss oF which will be the managdmant of st
Asgaty ond royaity roveras avecently under the comrol and manogreacnt of the State of Uloh and the Vi Wavaio
Trus Feng,

THEREFQRE, BE IT RESILVED, the official position of tha Mavalo M in Cliagte Tiing e
orgatien o TRk oo Co Fan zad suleniing betrs B Sy O iha Bourdd uf‘Dnmc.nra.ﬁ; s Fotlors:

3, = The 2¥avefo Momtein Chaper supporis he oreatlon of & Comporate Britity to bevecognizsd by the Thall
Dep of and &y the WNavals Maton.

2z, Tie anime ofthe coraoration shall be Uah Dinsh Cocpacation.

5 “That iy prarpess of the curporation shall be to peatnans edoestion, hesihiosrs, and poneral welfare fox
eligible tave)os {25 defined by the Byaws of the corporation).

4, “The oorpavation will bo governed by 2 Bosed of Direstars appeinted Iy wivious ‘Ulah tapters and Bloe
Bacunbaiu Thinah, The board witl be eomprised es folovwa: One heard memlicr fgm T Mcﬁ%l,
Teecnospos, Mexican Water, Oliio, Nav:\ya Mormtain, end Bioe Mosntain nch, md o board
Tataans froen Aneth,

s, Tae nitie Boand of Directors af tha Lol Bincls Corporelion shail be of bovith e Ty of
ze=ating By-laws t further defins the roles and responsibilities of the Utak Binely ngumt:c n, and that the
bomd sl further defing 1 hewefipiades v fhe efigibidlor seimeedon for assl The aoip

5. “Ihe Navaje Moubiain Chaplur eommends Alex Bituinnie, the Navajo Mountzin Chapter Presilent, to
represent fhe chapter 25 an iewim bozed menrber for the Thall Dinch Corporation.

CERPIFFCATION
Wi hereky wrhfy iha. the & ¥ Juticn wag duly fdared by he Mavajo Movwtain Qhapler W duly
railed reygufer gz ot Navigo W dn Chapen, MAVATO NATION, Uik, al which 2 quoam v presen
and fliat ihe sums Was pattsd by @ vote of, 32 in frver, 00 cpposed, and 00 abstained, s 200 [day of

Septemben, 2003,

Iviofioned by; Faea Mavaln Seconded by __ Wilson Sloer

/tﬂ/é?sf /f%‘;:m:a

Adox Bitdinnic, Bresids nt

£y
Mavaje Mounlain Chagier
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THE NAVAJO NATION

Chapter Atministration
B0, Box 360455 Munament Vzlkay, ‘Eﬂ:nh E4530
Teleplhong 435 727-GA50 Tweuimile 43613705532

Tames Bleck, Praiknl Juentbuin ML Wiz, Cauncl ] kit
Tpmet Adgral, WitaBreddeni Vasanl, (razing Moafor
Ehirles Hisdbsede, Scamian /Tritpe Albees Tinhore, CSC

1.

OLTATO CIIAPTER RESOLUTION
RESOLUTIONS: Stl-0b- 2o

E NI!ORBD{'G AN'!] SUPPORTING THE SENATE FILL 1327 EEELQ “TO AMEND lul“ AQ‘!:

#} D TRANSFER CERTAIN ATTHORY Ly 4 R JRCES TO
l] CORPORA ANIHEDR 'U .
WHERFAR:
Pursuum! te 26 HHLC, the Oljmto Chapter Is recagmized ns lncal ge Doty uf thu Mavaje Nalion

Guyurnment sd under Secton 4801 the chaprer ia yepoed wilk the auitority ta consider ail matiEs affecting
the Wavajo people and its nation; finthenmars weder 26 NN.C. Ssuilon 4028, the Oljeto Chapler s hershy
authorized ta make opproprists m:umm.ndaﬂou. rcqucal wnd express support & Hie Mavegoe Matlan ond other
lece! government enlities (or kpproprise action(s); ard

"I'he D{jatn $hagter prople has nocetved report on the Sennte il 1127, wherchy an Odicher 20, 2011 0
hearirp was aparsqeed by he Senate Sclect Commities on Indion Affeins, whercly 1ertimony was provided
by Intorcsl wetzhivd; gnd

. Turibermure, the proposzd Senate BHL 1927 Ly io the best interest of !l Navalo restdeqnts of Son Juan Cmmty.

THah rather than asinple inicreut andfor reognlzing the Nmafo Nation gevernment as tha pext trietes; 2wl

- lastly, th,ul\lawgu peogle oFOYnto Chpter community supposts by keep the Congressional Statues of 1937

fond gubuequent 1963 dment with ont chages and turileone (o keep the 37.5% of Gug & Oil Royalry
and wlated finandiel matter withtn the Sinte of Ulaly and

. The Utdh Dineh Garparstiva s established and incorparated under tha Stete of Titoh with nxtats ranmaned

ottomey 10 rddress 211 applicabls kegrt issues and 2lso An sxpariensas siae Certhied Public Accquntant
(CPA) to sddrers all aveds mped i finemeial sanagensent of the comoration.

NOW THEREFORE BE IT RESOLVED TUAT:

. ¥heOijaio Chagier heraby endarses and soppods the Sumae Bill [327 entitied “To Amend the Act of March

[. 1933 tn wansfer certain anthorlly wal resourees ta the Tiah Dineh Carporation and far ather purpases™

CERTICHCATION

Wo hereby cortify that fue Rneyaling reschution was duly congithawd by the Chapter ot 2 duly eafled
autkrrized chapter iy hetd ju O jato, Mewajo Matinn, Ul ut which a quorint was present and that 1
was passad by voto of B e faver, 3 opposed and, [ abusinig, on ehis 222 dny of Ryvember 2011,

Motion: gﬁ.\’:ﬂl Tﬁ;“\ -

Ly,

Becond: _ Towwmu Roak

7 (o~ |
Inmes Vice President

Shisles Bedaniu, Sm{w!l‘zm
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