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STRENGTHENING SELF-SUFFICIENCY:
OVERCOMING BARRIERS TO ECONOMIC
DEVELOPMENT IN NATIVE COMMUNITIES

WEDNESDAY, AUGUST 17, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Kahului, Maui, HI

The Committee met, pursuant to notice, at 9:25 a.m. at the Maui
Beach Hotel, Kahului, Maui, Hawaii, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. I call this hearing of the Committee on Indian
Affairs to order. Aloha mai kakou.

AUDIENCE. Aloha.

The CHAIRMAN. Thank you so much for being here with us today.
Today’s hearing on Strengthening Self-Sufficiency: Overcoming
Barriers to Economic Development in Native Communities is a
very important topic for Native communities here in Hawaii and
across our country. I want to, with much aloha pumehana, warm
love, to welcome you to Hawaii, to my island home. Many of the
barriers to economic development Alaska Native and American In-
dian communities struggle with such as remoteness, limited infra-
structure, access to capital and trust land status are challenges Na-
tive Hawaiian communities must also overcome in order to
strengthen community self-sufficiency.

Critical to any self-sufficient community is a healthy economy.
For many Native communities, developing and sustaining strong
economies has been a challenge complicated by a number of factors.
These factors include the unique challenges associated with
leveraging lands held in trust and ensuring that their people have
the skills necessary to compete in a global economy. Economic de-
velopment goes well beyond simply being able to open businesses
and create jobs. Smart economic development builds for the
strengths of the community. It contemplates the needs of the mar-
kets of today and tomorrow. It often requires community visioning
and strong leadership to help foster its growth. It takes individual
initiative and collective goal setting. The Federal Government has
a trust responsibility to help stimulate strong economies in Native
communities to advance the well-being of their people. Our goal is
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to set policies to help them be sustainable and maximize the assets
of their communities.

I want to extend a special mahalo or thank you to all of those
who have traveled far to join us today. We have important work
to do, and we need and appreciate your input. Your expertise and
experience is invaluable to helping us craft the right policies. As
Chairman, it is my goal to ensure that we hear from all of you who
want to contribute to the discussion. And for that, let me say that
the hearing record is open for two weeks from today, and I encour-
age everyone to submit your comments through written testimony.
I want to remind the witnesses to limit your oral testimony to five
minutes today.

And let me just add we are in Hawaii. We are on Hawaiian time,
and so, we want to hear from you. Serving on our first panel are
two members of our communities, and that’s Michael R. Smith,
Deputy Director of Field Operations with the Bureau of Indian Af-
fairs and the Department of the Interior in Washington, D.C. Also
Ms. Michelle Kauhane, Deputy Director for the State of Hawaii’s
Department of Hawaiian Home Lands based in Kapolei, Hawaii. I
want to welcome Mr. Smith and Ms. Kauhane. Will you please
come and take your seats at the table.

In the meantime, I have so much gratitude here and want to say
mahalo nui loa to so many people, and I know it’s not really a time
to begin to mention names, because I don’t have all of your names
here. But let me say mahalo to my staff, who has worked really
hard, the staff in Honolulu and Washington, D.C. And I want to
say mahalo to Loretta Tuell, who is seated back here, who is the
Staff Director, and also Rhonda Harjo, Minority Deputy Counsel,
who is here with us.

And also, I should mention we did invite Senators to come, and
of course, they're busy. And I also invited them to, if they cannot
come themselves, to send a staffer from their office. And so, we
have two staff members here, Jeanette Lyman from Senator Udall,
and also Kenneth Martin from Senator Johnson as part of the staff
from Washington, D.C. And there are others here who have come
to help us with this hearing. So, mahalo nui to all of them. And
so, let me read some of the names that are here. And I know I'm
not naming them all, but Annelle Amaral, who is Vice-President of
the Association of Hawaiian Civic Clubs. Leimomi Kahn, who is the
past President of the Association of the Hawaiian Civic Clubs.
Trustee Boyd Mossman of the Island of Maui from OHA. And
Tasha Kama from SCHHA and Tony Lee from Hawaii Maoli. And
these are folks who are really helping with the cause in Hawaii.
Rosemary Morillo, who is a council member of the Soboba Tribe,
who is here, too. There are others who I will introduce who are wit-
nesses here, so I want to again welcome Mr. Smith and Ms.
Kauhane.

And Mr. Smith, would you please proceed with your testimony.
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STATEMENT OF MICHAEL R. SMITH, DEPUTY BUREAU
DIRECTOR, FIELD OPERATIONS, BIA, U.S. DEPARTMENT OF
THE INTERIOR

Mr. Smith. Thank you, Mr. Chairman.

Good morning. It is a pleasure to be here. It’s my pleasure to be
here today to present the Department of Interior’s statement on
the Strengthening Self Sufficiency, Overcoming Barriers to Eco-
nomic Development in Native Communities. My name is Michael
Smith, and I'm an enrolled member of the Laguno Pueblo Tribe in
New Mexico, and I was born on the reservation of Fort Hall Idaho,
Shoshone-Bannock, which was my mother’s Tribe.

I am the Deputy Director of Bureau of Indian Affairs for Field
Operations within the Department of the Interior. The Bureau of
Indian Affairs provides services directly or through contracts,
grants or compacts to a service population of about 1.7 million
American Indians and Alaska Natives, who are enrolled members
of 565 federally recognized Tribes living on or near Indian reserva-
tions in the 48 contiguous states and the State of Alaska. In addi-
tion, the BIA is responsible for the administration and manage-
ment of approximately 56 million acres of land held in trust by the
United States for American Indians. These are Tribes and Alaska
Natives. Building strong, prosperous Native American economies is
a priority for this administration.

Earlier this month, the White House’s Domestic Policy Council
and the National Economic Council convened a meeting with Na-
tive American economic development experts for a White House
Native American business leaders round table. This round table is
part of the White House rural council’s ongoing engagement with
leaders across rural America and gave administration officials an
opportunity to hear from Native American business leaders and
policy experts about how we can work together to improve eco-
nomic conditions and create jobs in Tribal communities.

While each Tribal community and their economy is unique, there
are a number of common factors that have inhibited economic de-
velopment in Indian country. Primary road blocks include, one,
lack of collateral in which Tribes and reservation businesses can
obtain capital; number two, lack of a business development envi-
ronment; number three, lack of physical and legal infrastructure;
number four, difficulty in developing natural resources due to mul-
tiple governments having regulatory and taxing jurisdiction over
development; number five, lack of educational and training oppor-
tunities to develop a skilled work force; and number six, lack of ac-
cess to modern technology.

Many of these road blocks are products of the history of Federal,
State, Tribal relations and have Tribe-specific nuances that must
be addressed on a Tribe-by-Tribe basis. Therefore, Indian Tribes
must be the driving force behind Federal policies targeted toward
job creation and economic development in Indian Country, which is
consistent with the policy of Indian self determination. Nonethe-
less, the Department does support a couple of pieces of legislation
that will assist with spurring economic development in Indian
Country.

In addition, the Department has also recently identified the fol-
lowing strategies and actions that could be implemented to en-
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hance business and infrastructure development in Indian Country.
Recently, the United States Accountability Office, GAO, stated that
the uncertainty in accruing land in trust for Tribes as a result of
the United States Supreme Court decision in Carcieri versus
Salazar in 2009 is the primary barrier to economic development in
Indian Country.

Taking land into trust is one of the most important functions
that the Department undertakes on behalf of Indian Tribes. Home
lands are essential to the health, safety and welfare of the Tribal
Nations. The Department strongly supports Congress’ effort to ad-
dress the Carcieri decision. In addition, President Obama’s fiscal
year 2012 budget proposal included Carcieri fix and language sig-
naling his strong support for a legislative solution to resolve this
issue. Since the Carcieri decision, the Department must examine
whether each Tribe seeking to have land acquired in trust under
the Indian Reorganization Act, IRA, was under Federal jurisdiction
in 1934.

This analysis is done on a Tribe-by-Tribe basis. It is time-con-
suming and costly for Tribes, even for those Tribes whose jurisdic-
tional status is unquestioned. It requires extensive legal and his-
torical research and analysis and has engendered new litigation
about Tribal status and secretarial authority. Overall, it has made
the Department’s consideration of deeded trust applications more
complex. The Department believes that legislation is the best
means to address the issues arising from the Carcieri decision and
to reaffirm the Secretary’s authority to secure Tribal home lands
g)r all federally-recognized Tribes under the Indian Reorganization

ct.

A clear congressional reaffirmation will prevent costly litigation
and lengthy delays for both the Department and the Tribes to
which the United States owes a trust responsibility. The Depart-
ment also recently testified before this Committee in strong sup-
port of Senate Bill 703, the Helping Expedite and Advance
Responsibile Tribal Home Ownership Act of 2011, which would re-
store Tribal authority to govern leasing of Tribal lands for those
Tribes who wish to exercise that authority.

Under this legislation, Tribes would submit their own leasing
regulations to the Secretary for approval and then process leases
under Tribal law without prior express approval from the Sec-
retary. This bill has the potential to significantly reduce the time
it takes to approve leases for homes, small businesses and renewal
energy. The Department is also working internally on ways to spur
economic development in Indian Country. First, the Department
recognizes that Indian Tribes must be able to determine how their
home lands would be used. Thus, the Department is revising 25
CFR Part 162, the regulations governing leasing on Indian lands.

Once completed, this effort will mark the most significant reform
in Indian land leasing in 50 years. The Department’s revisions will
streamline the process by which leases of Indian lands are ap-
proved; thereby, promoting home ownership, economic development
and renewable energy development on Indian Tribal lands. The De-
partment conducted three Tribal consultation sessions on this ini-
tiative in April and has reviewed and considered all Tribal com-
ments on the draft leasing regulations. The Department expects to
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proceed to a formal notice of proposed rule-making in the near fu-
ture. We intend to conduct further consultation at that time in ad-
dition to receiving public comments on the proposed regulations. As
it stands, our plan is to complete the rule-making for these regula-
tions in early 2012.

Second, for the United States to adequately identify and focus on
unemployment in Indian Country, we must first collect reliable
data that will allow us to track progress over time. The Assistant
Secretary for Indian Affairs is charged and specifically in its office
of the Indian Energy and Economic Development, IEED, is stimu-
lating economics, fostering job creation and improving the quality
of life in Native American and Alaska Native communities.

I will be referring to that office quite often as IEED, Indian En-
ergy and Economic Development. The Department of the Interior,
the departments, Interior, Commerce, Agriculture and Labor, all
have programs that target economic development in Indian Coun-
try. Several agencies estimate conditions in Indian Country, but no
department has specifically targeted Indian Country to produce re-
liable and accurate economic data. Therefore, Indian Affairs has re-
cently hired an economist, who has begun to work with IEED on
collecting better economic data to support various programs.

In addition, in July of this year, Larry EchoHawk, the Secretary
for Indian Affairs, signed a memorandum of understanding with
Harvard University’s Project on American Indian Economics.
Whereby, the Department and Harvard will collaborate on pro-
moting Tribal economic development to research, outreach and
leadership education. The Department and the Harvard project
have identified areas of possible collaboration. One, and these are
in bullet form, research efforts that focus on improving economic
opportunities in Tribal communities that facilitate Tribal develop-
ment in the legal and political infrastructure that will promote eco-
nomic development in Tribal communities. And that addresses dis-
parities in economic indicators.

Two, the identification and development of outreach efforts hav-
ing high potential impact on economic development initiatives in
Tribal communities. The capacity for those communities to promote
economic development, opportunities for productive research and
curriculum programs on economic development and Tribal Govern-
ment management. And three, expanded outreach and recruitment
opportunities for graduate education in Harvard University and its
allied organizations and leadership management in the professional
fields relevant to Indian Country economic development policy as
well as the orientation and training of the Department’s Indian Af-
fairs managers to foster a climate of economic growth in Tribal
communities.

The Department has been engaging in Tribal Governments in
our national energy priorities, including renewable energy develop-
ment on Tribal lands. We know that Tribal lands hold a great ca-
pacity for solar, wind and geothermal projects. And we are com-
mitted to helping Indian Tribes unlock that potential. IEED has
identified reservations with renewable energy potential. The IEED
addresses energy, conventional and renewable, and mineral poten-
tial in Indian Country is part of its mission. IEED is currently
working with one of 50 projects on approximately 35 reservations
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with 29 additional projects recommended for over 4.1 million in en-
ergy and renewable program development funding for fiscal year
2012.

This, however, is barely tapping the potential that exists in In-
dian Country for energy development. IEED has identified 267 res-
ervations with renewable energy potential, but the resources on
these reservations has not yet been adequately determined. The po-
tential on these reservations is as follows: Wind energy, 535 million
kilowatts; solar energy, 17,600 million kilowatts; woody biomass 3
billion kilowatts; geothermal, 21 million kilowatts; and hydro-
electric, 5.7 million kilowatts.

A tremendous need exists to quantify these potentials on indi-
vidual reservations to gain a better understanding of how best to
develop these resources. On June 21, 2011, the Department pub-
lished the Department of the Interior’s Economic Contributions.
This report shows that energy and mineral development play a
very substantial role in Tribal economies. Highlights of the report
are as follows. BIA/BIE, which is the Bureau of Indian Education,
and IEED have an estimated economic impact of $14.45 billion. 85
percent or $12.3 billion of this impact is derived from energy and
mineral development on Tribal lands.

The economic impact reiterated by BIA/BIE and IEED create an
estimated 136,761 jobs. 88 percent or 120,934 of these jobs are di-
rectly associated with energy and mineral development on Tribal
lands. I will be submitting a graph as part of my testimony. Roy-
alty income in 2010 from energy development is projected to be
greater than $650 million. Our new focus on resource development
versus resource assessment is far more proactive and useful to
Tribes as they can make informed decisions in resource develop-
ment, thus providing a springboard to the development and realiza-
tion of economic benefits from their energy and renewable re-
sources.

The IEED is concentrating on developing these capabilities in ac-
cordance with the Indian Mineral Development Act. The Federal
Government responsibilities under the Indian Mineral Develop-
ment Act of 1982 include providing economic evaluations of energy
and mineral resources, providing expert technical advice on engi-
neering, geology, geophysics and economics to Indian mineral own-
ers and providing expert technical advice to Indian mineral owners
in negotiating IMDA agreements with respective developers.

Since 1982, the IEED has spent over $85 million on developing
energy and mineral resource information. As a direct result of
these expenditures, over $1.13 trillion of in-the-ground potential
energy resources have been identified. These results have provided
the foundational information necessary for a future economic devel-
opment of these resources. I know I've taken quite a long time to
read this testimony, Mr. Chairman, and I appreciate your forbear-
ance.

I would like to add one thing as part of my testimony. This Ad-
ministration sincerely supports the efforts of Hawaiian commu-
nities or Native Hawaiian recognition. And as indigenous people,
they should be joined in the Bureau of Indian Affairs as one of our
components to deliver services to. I thank you, Mr. Chairman, and
I'm available for any questions.
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[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF MICHAEL R. SMITH, DEPUTY BUREAU DIRECTOR, FIELD
OPERATIONS, BIA, U.S. DEPARTMENT OF THE INTERIOR

Good morning, Mr. Chairman and Members of the Committee. It is a pleasure to
be here today to present the Department of the Interior’s statement on “Strength-
ening Self-Sufficiency: Overcoming Barriers to Economic Development in Native
Communities.” My name is Michael Smith and I am the Deputy Bureau Director
for Field Operations in the Bureau of Indian Affairs (BIA) within the Department
of the Interior (Department).

The Bureau of Indian Affairs (BIA) provides services directly or through contracts,
grants, or compacts to a service population of about 1.7 million American Indians
and Alaska Natives who are enrolled members of 565 Federally recognized Tribes
living on or near Indian reservations in the 48 contiguous United States and Alaska.
In addition, the BIA is responsible for the administration and management of ap-
proximately 56 million acres of land held in trust by the United States for American
Indians, Indian Tribes, and Alaska Natives. Building strong, prosperous Native
American economies is a priority for this Administration.

Earlier this month, the White House’s Domestic Policy Council and the National
Economic Council convened a meeting with Native American economic development
experts for a White House Native American Business Leaders Roundtable. This
Roundtable is part of the White House Rural Council’s ongoing engagement with
leaders from across Rural America, and gave Administration officials an opportunity
to hear from Native American business leaders and policy experts about ways we
can work together to improve economic conditions and create jobs in Tribal commu-
nities.

While each Tribal economy is unique, there are a number of common factors that
have inhibited economic development in Indian Country. Primary roadblocks in-
clude: (1) lack of collateral with which Tribes and reservation businesses can obtain
capital; (2) lack of a business development environment; (3) lack of physical and
legal infrastructure; (4) difficulty in developing natural resources due to multiple
governments having regulatory and taxing jurisdiction over development; (5) lack of
educational and training opportunities to develop a skilled work force; and (6) lack
of access to modern technology. Many of these roadblocks are products of the history
of federal-state-Tribal relations, and have Tribe-specific nuances that must be ad-
dressed on a Tribe-by-Tribe basis. Therefore, Indian Tribes must be the driving force
behind federal policies targeted toward job creation and economic development in
Indian Country, which is consistent with the policy of Indian self-determination.
Nonetheless, the Department does support a couple of pieces of legislation that
would assist with spurring economic development Indian Country. In addition, the
Department has also recently identified the following strategies and actions that
ccould be implemented to enhance business and infrastructure development in Indian

ountry.

Recently, the United States Government Accountability Office (GAO) stated that
the uncertainty in accruing land in trust for Tribes, as a result of the United States
Supreme Court decision in Carcieri v. Salazar, 129 S. Ct. 1058 (2009), is the pri-
mary barrier to economic development in Indian Country.! Taking land into trust
is one of the most important functions that the Department undertakes on behalf
of Indian Tribes. Homelands are essential to the health, safety and welfare of the
Tribal Nations. The Department strongly supports Congress’s effort to address the
Carcieri decision. In addition, President Obama’s FY 2012 budget proposal included
Cﬁzrcieri fix language signaling his strong support for a legislative solution to resolve
this issue.

Since the Carcieri decision, the Department must examine whether each Tribe
seeking to have land acquired in trust under the Indian Reorganization Act was
“under federal jurisdiction” in 1934. This analysis is done on a Tribe-by-Tribe basis;
it is time-consuming and costly for Tribes, even for those Tribes whose jurisdictional
status is unquestioned. It requires extensive legal and historical research and anal-
ysis and has engendered new litigation about Tribal status and Secretarial author-
ity. Overall, it has made the Department’s consideration of fee-to-trust applications
more complex.

1See, Testimony of Anu K. Mittal, Director, Natural Resources and Environment, Observa-
tions on Some Unique Factors that May Affect Economic Activity on Tribal Lands, Subcommittee
on Technology, Information Policy, Intergovernmental Relations and Procurement Reform, Com-
mittee on Oversight and Government Reform, U.S. House of Representatives (April 7, 2011).
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The Department believes that legislation is the best means to address the issues
arising from the Carcieri decision, and to reaffirm the Secretary’s authority to se-
cure Tribal homelands for all federally recognized Tribes under the Indian Reorga-
nization Act. A clear congressional reaffirmation will prevent costly litigation and
lengthy delays for both the Department and the Tribes to which the United States
owes a trust responsibility.

The Department also recently testified before this Committee in strong support
of S. 703, the Helping Expedite and Advance Responsible Tribal Homeownership Act
of 2011, which would restore Tribal authority to govern leasing on Tribal lands, for
those Tribes that wish to exercise that authority. Under this legislation, Tribes
would submit their own leasing regulations to the Secretary for approval, and then
process leases under Tribal law without prior express approval from the Secretary
of the Interior. This bill has the potential to significantly reduce the time it takes
to approve leases for homes, small businesses, and renewable energy.

The Department is also working internally on ways to spur economic development
in Indian Country. First, the Department recognizes that Indian Tribes must be
able to determine how their homelands will be used. Thus, the Department is revis-
ing 25 C.F.R. Part 162, the regulations governing leasing on Indian lands. Once
completed, this effort will mark the most significant reform to Indian land leasing
in 50 years. The Department’s revisions will streamline the process by which leases
of Indian lands are approved, thereby promoting homeownership, economic develop-
ment, and renewable energy development on Tribal lands. The Department con-
ducted three Tribal consultation sessions on this initiative in April, and has re-
viewed and considered all Tribal comments on the draft leasing regulations. The De-
partment expects to proceed to a formal Notice of Proposed Rulemaking in the near
future. We intend to conduct further consultation at that time, in addition to receiv-
ing public comments on the proposed regulations. As it stands, our plan is to com-
plete the rulemaking for these regulations in early 2012.

Second, for the United States to adequately identify and focus on unemployment
in Indian country, we must first collect reliable data that will allow us to track
progress over time. The Assistant Secretary, Indian Affairs, and specifically its Of-
fice of Indian Energy and Economic Development (IEED) is charged with stimu-
lating economies, fostering job creation, and improving the quality of life in Native
American and Alaska Native communities. Adequately gauging the impact of
IEED’s economic development strategies, programs, and initiatives is difficult as
there is no reliable baseline index of unemployment and productivity in Indian
Country. The Departments of the Interior, Commerce, Agriculture and Labor all
have programs that target economic development in Indian Country. Several agen-
cies estimate conditions in Indian Country, but no Department has specifically tar-
geted Indian Country to produce reliable and accurate economic data. Therefore, In-
dian Affairs has recently hired an economist who has begun to work with IEED on
collecting better economic data to support various programs.

In addition, in July of this year, Larry Echo Hawk, the Assistant Secretary—In-
dian Affairs, signed a Memorandum of Understanding (MOU) with Harvard Univer-
sity’s Project on American Indian Economic Development whereby the Department
and Harvard will collaborate on promoting Tribal economic development through re-
search, outreach and leadership education. The Department and the Harvard
Project have identified areas of possible collaboration:

e Research efforts that focus on improving economic opportunities in Tribal com-
munities, that facilitate Tribal development of the legal and political infrastruc-
ture that will promote economic development in Tribal communities, and that
address disparities in economic indicators.

e The identification and development of outreach efforts having high potential im-
pact on economic development initiatives in Tribal communities, the capacity of
those communities to promote economic development, opportunities for produc-
tive research and curriculum programs on economic development and Tribal
government management.

o Expanded outreach and recruitment opportunities for graduate education at
Harvard University and its allied organizations in leadership, management and
other professional fields relevant to Indian Country economic development pol-
icy, as well as the orientation and training of the Department and Indian Af-
fairs managers to foster a climate of economic growth in Tribal communities.

Third, the Department has been engaging Tribal governments in our national en-
ergy priorities, including renewable energy development on Tribal lands. We know
that Tribal lands hold a great capacity for solar, wind and geothermal projects, and
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we are committed to helping Indian Tribes unlock that potential. IEED has identi-
fied reservations with renewable energy potential.

The IEED addresses energy (conventional and renewable) and mineral potential
in Indian Country as part of its mission to fulfill the Administration’s New Energy
Frontier Initiative. IEED is currently working on more than 50 projects on approxi-
mately 35 reservations. This, however, is barely tapping the potential that exists in
Indian Country for energy development. A tremendous need exists to quantify these
potentials on individual reservations to gain a better understanding of how to best
develop these resources in accordance with Indian Tribes.

This concludes my statement. I am happy to answer any questions the Committee
may have.

The CHAIRMAN. Thank you very much for your testimony, Mr.
Smith. We thank you for what you’re doing. You've mentioned
many programs that we need to utilize to help our economy. And
we’ll ask you specific questions about some of the programs.

Ms. Kauhane, would you please proceed with your statement.

STATEMENT OF MICHELLE KAUHANE, DEPUTY DIRECTOR,
DEPARTMENT OF HAWAITAN HOME LANDS, STATE OF HAWAII

Ms. KAUHANE. Thank you. Aloha, Chairman Akaka and Members
of the Senate Committee on Indian Affairs. Mahalo for the invita-
tion and the opportunity to provide testimony on behalf of the
State Department of Hawaiian Home Lands regarding the barriers
to economic development in Native communities. My name is
Michelle Kauhane, Deputy Director of the Department of Hawaiian
Home Lands. I'm also a Native Hawaiian homesteader residing in
Kapolei, Oahu in Honolulu.

DHHL is responsible for the administration, compliance and
meeting the mission of the Hawaiian Homes Commission Act. We
are a State agency managing a federally-created land trust to re-
connect Native Hawaiians to their ancestral lands in Hawaii. It is
well understood that the progress made to implement the primary
purpose of returning Native Hawaiians to their lands under the
Hawaiian Homes Commission Act is and has been inadequate. The
homesteading program to issue lands to Native Hawaiians, al-
though the cornerstone of the Act with the potential to create eco-
nomic opportunities, has been challenged by the location of our
trust lands, lack of infrastructure investment by the Federal Gov-
ernment and also a lack of operational funding to support the ad-
ministration of our trust.

The Hawaiian Home Lands trust is one of the best hopes to ad-
vance the economic self-sufficiency of our Native people. Moreover,
the economic development potential for Native Hawaiians, if real-
ized, can and will advance the economic prosperity of the entire
State of Hawaii. My testimony today will focus on four topical
areas to overcoming some of the barriers to economic development
that we face on homesteads. First, reauthorization of NAHASDA.
In 2000, the Congress enacted Title VIII of NAHASDA creating for
the first time a modest allocation of Federal funding to support the
development of affordable housing for low and moderate income
beneficiaries.

We recommend the Committee work to update and reauthorize
the Native Hawaiian Housing Block Grant, as has been done for
Indian Country. Second, infrastructure investments. Approximately
75 percent of the open lands of the Hawaiian Home Lands trust re-
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main undeveloped. One of the largest barriers to issuing land to
the 20,000-plus individuals on our wait list is investment into the
infrastructure for roads, utilities, water/wastewater facilities,
broadband and renewable energy sources.

We recommend the inclusion of all Native lands in the Substan-
tially Underserved Trust Areas, the SUTA definition of trust lands
as enacted in the 2008 Farm Bill. Access to capital for infrastruc-
ture development on the unique trust lands of the America’s indig-
enous peoples need only be included in the capital strategies of the
Congress that have built and will continue to build the country.

Third, access to consumer capital. One of the most common
sources of consumer capital for business startups, enterprise in-
vestments and fueling economic development in any community is
home equity. There is a significant disparity between the loan
products available to homesteaders in comparison to loans avail-
able in the fee simple marketplace in Hawaii. Likewise, there are
similar disparities in product availability on trust lands in Hawaii
in comparison to the lands held in trust on the continent. Specifi-
cally, while the rest of the nation is allowed to refinance existing
FHA mortgages to reduce interest rates and access equity up to 85
percent of the loan to value, our FHA 247 loan product on Hawai-
ian Home Lands limits refinancing transactions and access to eq-
uity at 75 percent.

On the only other federally-backed consumer mortgage product
available on Hawaiian Home Lands, the HUD 184(a) loan program,
the authorizing language was inadvertently silent on the eligibility
to refinance at all. Unlike its Indian Country counterpart, the HUD
184 program here in Hawaii stifles refinancing as a standard prac-
tice for our people.

The result of the deficiencies in the FHA 247 and the HUD
184(a) products creates an even greater economic divide by closing
off a lifeline of capital that is a requirement for any healthy com-
munity. We recommend that the Committee work with the Admin-
istration to assess and implement action necessary to bring parity
to the FHA 247 and 184(a) programs available to Native Hawai-
ians on their trust lands.

Finally, improved administration of the trust. The Department of
Hawaiian Home Lands understands there’s an incredible oppor-
tunity to tap into the experiences and best practices the Federal
Government has in Indian Nations. We recognize that the Federal
trust land management practices have taken a journey that include
missed opportunities and pitfalls, but also includes evolved policies
that have resulted in substantial improvements.

An example of a substantial improvement that DHHL has em-
braced is the adoption of our policy of Beneficiary Consultation,
recommended by beneficiary advocacy groups and based on the
Federal Tribal Consultation process in place under Presidential Ex-
ecutive Order. Though the policy of Beneficiary Consultation is rel-
atively new to our department and to our homestead communities,
we are finding it to be a best practice that will yield positive re-
sults, including the advancement of the self determination policy
inherent in the Hawaiian Homes Commission Act.

Simply said, consultation strengthens our connection to the peo-
ple our agency was created to serve through the provision of our
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land, and also engages the incredible ingenuity and knowledge of
the people themselves, to implement solutions that matter the
most. We recommend the Committee encourage more active en-
gagement and interaction by the Department of the Interior, the
Federal agency with oversight responsibility of the Hawaiian
Homes Commission Act and the State of Hawaii with the Depart-
ment of Hawaiian Home Lands and the homestead communities.

We further recommend the enactment of the Native Hawaiian
Government Reorganization Act by the Congress, which would ex-
tend the Federal policy of self government to the Native Hawaiian
people. Native Hawaiians need Federal recognition.

I thank you for the opportunity to present our testimony and to
identify areas that we can work together to overcome barriers of
economic development.

[The prepared statement of Ms. Kauhane follows:]

PREPARED STATEMENT OF MICHELLE KAUHANE, DEPUTY DIRECTOR, DEPARTMENT OF
HAWAIIAN HOME LANDS, STATE OF HAWAII

Aloha Chairman Akaka and Members of the Senate Committee on Indian Affairs.

Mabhalo for the invitation and opportunity to provide testimony on behalf of the
State of Hawaii, Department of Hawaiian Home Lands (DHHL) regarding the bar-
riers to economic development in Native communities.

My name is Michelle Kauhane, Deputy Director at the Department of Hawaiian
Home Lands, appointed by Governor Neil Abercrombie. Prior to my appointment,
I spent 10 years in the Native non-profit sector, as the Executive Director of one
of Hawaii’s most active financial literacy and foreclosure prevention agencies, Ha-
waiian Community Assets (HCA). HCA is also the first non-profit mortgage broker
in Hawaii, established to promote homeownership on the trust lands of the Native
Hawaiian people by providing specialized expertise necessary to navigate financing
unique to Hawaiian Home Land communities.

Hawaiian Homes Commission Act

Since Hawaii’s overthrow as an independent nation and the subsequent annex-
ation to the United States, one of the most significant federal policy achievements
for Native Hawaiians was the enactment by the U.S. Congress of the Hawaiian
Homes Commission Act of 1920 (HHCA). The HHCA began as a resolution in the
territorial government in Hawaii, and advocated by the territory’s congressional rep-
resentative, Prince Jonah Kuhio Kalanianaole. Similar to other land allotment acts
of that era for Alaska Natives and American Indians, the HHCA established a land
trust of approximately 200,000 acres of land, to provide for the rehabilitation of Na-
tive Hawaiians through the provision of land for residential, agricultural and pas-
toral homesteading. In addition, the HHCA encourages economic development on
trust lands through land licenses for commerce and public purpose development.

The Admissions Act of 1959 required the HHCA to be administered by the state
of Hawaii with federal oversight by the Department of Interior and the Congress.
DHHL became the state agency responsible for the administration of the HHCA
since 1961, governed by a 9-member Hawaiian Homes Commission appointed by the
Governor of the state of Hawaii. Its Director, a member of the Governor’s cabinet,
also serves as the Chairman of the Commission. In short, DHHL is responsible for
administration, compliance and meeting the mission of the HHCA. We are a state
agency managing a federally created land trust to reconnect Native Hawaiians to
their ancestral lands in Hawaii.

The most commonly used terms in our communities to describe Native Hawaiians
eligible for the HHCA land trust, are “lessee”, “beneficiary” or “homesteader”. For
the purpose of my testimony, these terms will be used to describe Native Hawaiians
defined as eligible to receive land under the HHCA. Equally important to the com-
mittee topic, is to share the existence of beneficiary organizations governed by bene-
ficiaries or homesteaders themselves. These organizations, called homestead associa-
tions, have existed for decades, and are important partners to state government in
reaching the full potential of the HHCA.
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Homesteading Progress

After 91 years since the enactment of the HHCA, just over 8,000 land leases have
been issued to beneficiaries for homesteading purposes. In the last 10 years, ap-
proximately 2,500 leases were issued. An estimated 35,000 lessees and family mem-
bers reside on homestead lands throughout Hawaii. Approximately 48 percent are
located on Oahu, 23 percent on the island of Hawaii, 22 percent in Maui County,
and 7 percent on Kauai. Among the lessees, the majority of leases are residential
(89 IlJercent), followed by 8 percent agricultural and the remaining 3 percent in pas-
toral.

According to a 2008 lessee survey conducted by SMS Research, DHHL lessee
households consist of 3 to 7 people with a mean of 4.2 household members. The me-
dian household income among lessees was $48,731 in 2008, lower than the median
household income for the State at $63,746. In addition, the survey estimated 51 per-
cent of DHHL lessee households had incomes below 80 percent of the HUD median.

In addition to the beneficiaries on the land, the waiting list of beneficiaries to re-
ceive a land award under the HHCA exceeds 20,000, with waiting times ranging
from 5 years to 50 years. It is well understood, that the progress made to implement
the primary purpose of returning Native Hawaiians to their lands under the HHCA,
is and has been inadequate. The primary barriers to improved and increased
progress by DHHL can be described as follows:

1. Location of Trust Lands—As was common with other Native peoples in the
country, the lands allocated to the Hawaiian Home Land trust consist of
some of the most difficult to access, with terrains that make development
challenging and expensive.

2. Infrastructure Funding to Develop Trust Lands—Since the enactment of the
HHCA and Hawaii Admissions Act which required the state of Hawaii to ad-
minister the land trust, the Federal Government has not appropriated fund-
ing to DHHL to administer the trust, nor made any significant investment
to infrastructure that would render the lands inventory adequate for home-
steading use. Only within the last decade, in 2000, with the enactment of the
Native Hawaiian Housing Block Grant, an amendment to the federal Native
American Housing Assistance and Self Determination Act (NAHASDA),
DHHL began receiving a modest allocation for the development of low to
moderate income housing. Due to land conditions described in item 1 above,
much of these funds have been directed toward subdivision development to
build roads, utilities and residential lots.

3. Operating Funding to Administer Trust Lands—The administration of the
Hawaiian Home Land trust requires an operating budget and staffing re-
sources to implement the purposes of the HHCA. Since administration began
by the state of Hawaii in 1959, a fraction of the annual operating costs of
DHHL have been appropriated by state government. This reality, together
with the modest annual federal support under NAHASDA only beginning in
2000 described in item 2 above, DHHL is operated almost entirely through
revenues generated by trust lands leased or licensed for nonhomesteading
purposes. As a result, the ability to further the homesteading program for
Native Hawaiians through the provision of land is hindered.

In summary, the homesteading program to issue lands to Native Hawaiians for
residential, agricultural or pastoral homesteads, which is the cornerstone of the
HHCA and which would create economic opportunities for the beneficiaries of the
Hawaiian Home Land trust, has been challenged by the location of trust lands, lack
of infrastructure investment by the Federal Government, and a lack of operational
funding to support the administration of the trust.

Overcoming Barriers to Economic Development in Homesteads

The Hawaiian Home Land trust is one of the best hopes to advance the economic
selfsufficiency of Native Hawaiians. Moreover, the economic development potential
for Native Hawaiians if realized, can and will advance the economic prosperity of
the entire state. When a dollar is invested in infrastructure on Hawaiian home
lands, a Hawaii business is building a road, or installing utility lines. When a dollar
is spent in the administration of the trust, a vital job necessary to administer the
trust is created, and becomes a part of the spending power of the people of Hawaii.
The significance of the hearing topic of “Overcoming Barriers to Economic Develop-
ment in Native Communities” could not be more relevant and beneficial as the na-
tion maintains its attention on a national economic recovery.

My testimony will focus on four topical areas to overcoming barriers to economic
development on homesteads, as follows:
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Reauthorization of NAHASDA—In 2000, the congress enacted Title VIII of
NAHASDA, creating for the first time, a modest allocation of federal funding
to support the development of affordable housing for low and moderate in-
come beneficiaries. We recommend the committee work to update and reau-
thorize the Native Hawaiian Housing Block Grant, as has been done for In-
dian Country.

. Infrastructure Investments—Approximately seventy-five percent of the open

lands of the Hawaiian Homes land trust remain undeveloped. One of the
largest barriers to issuing land to the 20,000+ individuals on the wait list
is investment in infrastructure for roads, utilities, water/waste water facili-
ties, broadband and renewable energy sources.

As the congress moves infrastructure investments for the country through
various federal agencies and programs, we recommend that the trust lands
of all Native peoples, including Native Hawaiians through the inclusion of the
Substantially Underserved Trust Areas (SUTA) definition of trust lands as
enacted in the 2008 Farm Bill (P.L.110). Access to capital for infrastructure
development on the unique trust lands of America’s indigenous peoples need
only be included in the capital strategies of the congress that have built and
will continue to build the country.

Access to Consumer Capital—One of the most common sources of consumer
capital for business start ups, enterprise investments and fueling economic
development in any community, is home equity financing. There is a signifi-
cant disparity between the loan products available to homesteaders in com-
parison to loans available in the fee simple marketplace in Hawaii. Likewise,
there are similar disparities in product availability on trust lands in Hawaii
in comparison to trust lands on the continent.

Specifically, while the rest of the nation is allowed to refinance existing FHA
mortgages to reduce interest rates and access equity up to 85 percent of loan
to value, the FHA 247 loan product for Hawaiian Home Lands limits refi-
nancing transactions and equity financing to 75 percent loan to value. Fur-
ther, the product prohibits business purposes, educational tuition and other
meaningful financing purposes that advance economic security and economic
opportunities for Native Hawaiians. The rest of the nation, including the
counterpart FHA 248 program for Indian lands, does not have these prohibi-
tions, creating a significant disparity in accessing consumer capital.

On the only other federally backed consumer mortgage product available on
Hawaiian trust lands, the HUD 184a program, the authorizing language in-
advertently was silent on the eligibility to refinance at all. Unlike its Indian
Country counterpart, the HUD 184 program, refinancing is a standard and
normal transaction that enables Indian borrowers to refinance and capture
interest rate savings as the market re-prices. Perhaps more important, is the
eligibility of Indian borrowers to utilize the HUD 184 program on homes lo-
cated on or off their trust lands. This is a powerful tool in anti-poverty strate-
gies of asset-building through homeownership and equity assets.

The result of the deficiencies in the FHA 247 and HUD 184a products creates
an even greater economic divide by closing off the lifeline of capital that is
a requirement of any healthy community. We recommend that the committee
work with the Administration to assess and implement actions necessary to
bring parity to the FHA 247 and HUD 184a program available to Native Ha-
waiians and their trust land assets.

. Improved Administration of the Trust—Given the history of the last 91 years

since enactment of the HHCA of which the state of Hawaii has administered
since 1959, and the federal oversight of the Hawaiian Homes land trust,
there is an incredible opportunity to tap into the experiences and best prac-
tices of the Federal Government and Indian nations. We recognize that fed-
eral trust land management practices have taken a journey that includes
missed opportunities and pitfalls, but also includes evolved policies that have
resulted in substantial improvements.

An example of a substantial improvement DHHL has embraced is the adop-
tion of our policy of Beneficiary Consultation, recommended by beneficiary ad-
vocacy organizations and based on the federal Tribal Consultation process in
place under Presidential Executive Order. By examining the historical context
of Tribal Consultation, its implementation approach, and the purpose of this
policy in every federal agency, DHHL drew similarities to our status as a
state government agency, and our need to consult with beneficiaries of the
Hawaiian Home Land trust, and the organizations most comparable to Tribes
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in the federal consultation policy, homestead associations organized by and
governed by Native Hawaiian beneficiaries of the trust.
Though the policy of Beneficiary Consultation is relatively new to DHHL and
to our homestead communities, we are finding it to be a best practice that
will yield positive results, including the advancement of the self determina-
tion policy inherent in the HHCA. Simply said, consultation strengthens our
connection to the people our agency was created to serve through the provi-
sion of land, and also engages the incredible ingenuity and knowledge of the
people themselves, to implement solutions that matter most.
There are other examples of improved administration by DHHL where we
have sought information and examined the trust land management strategies
of the Federal Government, and Indian organizations on the continent. These
include facilitating the flow of Community Development Financial Institution
(CDFI) services by partnering with Native community organizations, and in-
volving homestead associations in economic strategy development.
We recommend the Committee encourage more active engagement and inter-
action by the Department of Interior, the federal agency with oversight re-
sponsibility of the HHCA and the state of Hawaii, with DHHL and the home-
stead communities. Sharing experiences is one of the most powerful sources
of good policy-making. As DHHL defines its role more clearly in the adminis-
tration of the HHCA and implements stronger relationships with the bene-
ficiary organizations that represent the beneficiaries of the land trust, every
stakeholder can benefit from greater engagement with the federal Govern-
ment and the counterpart Indian organizations on the continent and Alaska.
We further recommend the enactment of the Native Hawaiian Government
Reorganization Act by the congress, which would extend the federal policy of
self government to the Native Hawaiian people, regardless of eligibility under
the HHCA. As the state of Hawaii has done in recent months, through the
passage of a state recognition bill, we know that the well-being of our state
is tied directly to the wellbeing of Hawaiian communities in every area, in-
cluding economic, education, and health, which can only be achieved through
the strength of Hawaiian ways of life and culture.

Thank you for the opportunity to present testimony and to identify areas we can

work together to overcome barriers to economic development.

The CHAIRMAN. Thank you very much, Michelle, for your testi-
mony. I would like now to proceed to questions.

Mr. Smith, in your testimony, you mentioned two Committee
bills that are intended to streamline the land in trust and leasing
processes on Indian lands. If these bills are passed, do you think
they will significantly improve economic development opportunities
for Tribal Governments?

Mr. Smith. Yes, Mr. Chairman. I sincerely believe that and we
have been working toward that effort with the idea that this will
take a Tribal Governance from each Tribe and the proper codes,
the proper ordinances or business codes in order for them to move
forward with their leasing regulations. So we believe this. We know
that we have at least a half dozen or more model Tribes that are
ready to go.

And the minute that we are able to, you know, act upon any con-
gressional intent, then we will be able to offer this to Tribes, and
they will have very little interference, if any at all, from the Fed-
eral Government. We may still be available for technical assistance
and guidance, but they will be in charge of those leasing activities.

The CHAIRMAN. Thank you. Ms. Kauhane, you identified the need
to address the disparity in the FHA 247, the HUD 184 mortgage
products as a key solution to creating economic development. What
are additional access to capital examples that promote economic de-
velopment in Native communities, and what is needed so they can
be utilized on Hawaiian Home Lands?
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Ms. KAUHANE. The FHA 247 and 184, Senator Akaka, as I men-
tioned, limit access to capital. And in any community, we need ac-
cess to our home equity when we want to send our kids to college,
start up new businesses, for all sorts of reasons to have an infusion
of cash into communities anywhere. An easy and quick fix for us
to do is to negotiate with the current Administration at the Depart-
ment of HUD to correct the MOU that is currently in place with
the State Department of Hawaiian Home Lands that are limiting
these loan to value limits and bring parity to our loan products
equivalent to that of our Indian counterparts.

The CHAIRMAN. Mr. Smith, you mentioned that the Department
of Interior has hired an economist to collect more reliable economic
date in Native communities so Federal programs can be better to
help those communities. When did you expect the report to be com-
pleted, and what will the Department do with that data to specifi-
cally improve economic conditions in Native communities?

Mr. Smith. Mr. Chairman, it’s been almost 37 years since we had
an economist at the Department of Interior Bureau of Indian Af-
fairs, and I'm not sure exactly why that has happened. But we did
hire earlier this year an economist who has a proven track record
of being able to gather data and analyze that data and put it in
a format that would be usable by Tribes.

We're also depending on the Tribal side of things. The Tribal
Data Task Force has been able to provide information in almost
every format you can think of, so that together, we can provide
something that will be usable early on in 2012. And I believe the
efforts are being recognized by the Assistant Secretary through the
Office of Self Governance. I believe at least one of the members of
the data management team is in the audience, Chairman Ron
Allen from the Jamestown S’Klallam Tribe, and that information
will be so valuable, because it will be offered to Tribes in a format
that will be best utilized whenever they develop their plans to
move forward.

The CHAIRMAN. Thank you very much.

Ms. Kauhane, according to your testimony, there is a serious dis-
parity in the loan to value ratios for Native Hawaiians and for ev-
eryone else. Native Hawaiians living on homesteads cannot take
out a second mortgage or refinance to take out home equity to start
a business. How does this create a barrier to economic development
in homestead communities, and what can be done to remove the
barrier to creating parity?

Ms. KAUHANE. Again, I will say out loud for the record that ac-
cess to capital in our communities is paramount, that in order for
us to continue development that we need to have access to capital.
The homesteaders, again, the easy fix is to correct the MOU with
HUD and to change the existing language—with the department’s
agreement, so that we can remove the barrier or remove the loan
to value ratio to bring parity to the loan products.

The CHAIRMAN. Since you mentioned starting businesses, what is
the DHHL doing to encourage economic development on home
lands?

Ms. KAUHANE. Currently the department is focused in commu-
nity development on regional plans where we consult with our
beneficiaries and the various homestead areas to talk about eco-
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nomic development ideas that the community may have, whether
that be for early childhood education, community centers. And we
are facilitating processes where our homestead associations then
are allowed the leases holding the licenses to the lands in their
homestead regions so that they can practice self determination and
start businesses and do economic development activities, they de-
sire within their homestead communities and within the Depart-
ment’s regional plans.

The CHAIRMAN. Mr. Smith, the Department’s Indian Loan Guar-
anteed Program has been a successful tool for allowing Tribes to
gain access to capital. But funding is expected to decrease. What
type of outreach has the Department done with Tribes and other
Federal agencies to make sure that Tribes still have access to simi-
lar programs?

Mr. Smith. Well, initially the 1972 Indian Financing Act that es-
tablished the Guaranteed Loan Program was highly successful. Be-
cause along with the oversight and guidance, there was a pot of
money that was called, I believe, the Indian business development
grant. Those funds were offered to Tribes and individuals over a
period of time, probably about 20 years. And now those funds are
no longer available.

So, the outreach that has resulted in recent times has been
through other Federal agencies, the USDA, the SBA and others.
And more importantly, we have relied on the ceiling, in other
words, about $7 million of the ceiling that has a multiplying factor
or a multiplier factor where we go to a lender such as a bank, and
the Tribe is the client but we are the guarantor of that loan, so
that no matter what the loan amount is, we are sitting at the table
with the Tribe and the lender to assure the success of that project.

The CHAIRMAN. Now that you are talking about business, has the
Department issued loan guarantees for developing ADA companies
as part of its efforts to spur economic development in Indian Coun-
try?

Mr. Smith. I believe we have, and we’ve also reached out to the
military in that regard because the military controls quite a lot of
the capital that’s being used to develop infrastructure throughout
the United States, including Indian reservations. In that regard
also, I mentioned earlier the Harvard project that we have entered
into a memorandum of understanding that will assist us in devel-
oping a strategy that’s going to be used in Indian Country.

The CHAIRMAN. Yes. Well, I also wondered about how that MOU
has been helpful. And I'm glad to hear that it has been.

Well, I thank you both so much for your testimony as well as
your answers here. This without question will be helpful to us.
Thank you so much for being here at this hearing.

Ms. KAUHANE. Thank you, Senator.

Mr. Smith. Thank you, Mr. Chair.

The CHAIRMAN. I would like to invite the second panel to the wit-
ness table. Also, I want to extend my thank you to my staff in Ha-
waii; Joan Ohashi, who is Chief of Staff, and also Jesse Broder Van
Dyke, who is my communications man here.

And 1 also have two staff, Daphne Tong and Lopaka Baptiste
from Honolulu, who is helping us with these kinds of issues and
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the Native Hawaiian Government Reorganization Act. So, it’s good
to have them here, too.

I would like to ask the second panel to please come forward to
the table, Mr. Brian Patterson, President of the United South and
Eastern Tribes of Nashville, Tennessee. And Robin Danner, who is
the President/CEO of the Council for Native Hawaiian Advance-
ment in Honolulu, Hawaii. Welcome to both of you.

Mr. Patterson, will you please proceed with your statement.

BRIAN PATTERSON, PRESIDENT, UNITED SOUTH AND
EASTERN TRIBES

Mr. PATTERSON. Good morning, Senator. Aloha as it is in the
home land of the Hawaiian people. It’'s good to be in this land to
embrace the people, to hear the language, hear the songs. The
USET family of 26 Federally-recognized Tribes has long been a
supporter and an advocate for the Hawaiian recognition of the Ha-
waiian protection of the landscape, cultural landscape, the bones of
our people, the cultural and sacred sites. USET, the United South
and Eastern Tribes, has been a long supporter and advocate for the
Hawaiian rights platform. And we look to continue to develop and
leverage that relationship between our peoples.

So, thank you for the opportunity to come here and present
today. I'm grateful that you have and other Senators on the Com-
mittee have a strong staff to support the much needed work that
needs to be done, but ultimately, it is Indian Country that needs
to drive its agenda. It is Indian Country that must define itself, but
we can only do so through collaboration and partnership and using
resources and opportunities available such as yourself to advance.
So, we look to work in collaboration.

We're grateful for all the hard work that’s coming out of the
Committee, the many roundtables, and as Loretta had many dis-
cussions with Tribal leaders throughout the country, Rhonda has
had great communication with our Tribal leaders. We're most ap-
preciative of their efforts. And so today, I bring to you perhaps a
unique perspective to this discussion. As a representative on my
Nation’s Governing Council, the Oneida Indian Nation of New
York, which I served on Council for 20 years, I can tell you how
my people and our neighbors have benefitted from the success of
our businesses and operations, how our Turning Stone Casino Re-
sort has formed the foundation for our economic rebirth, how we
have created jobs for 4,500 people in a region beset by chronic eco-
nomic problems, how we have invested the proceeds from our resort
in broadening our business enterprises and in providing health,
housing, education and cultural programs for our people, how we
have witnessed, our current generation have witnessed a complete
rebirth of our nation through this effort.

But on the other hand, the perspective I bring in is as President
of the United South and Eastern Tribes, a coalition, a family of 26
Federally recognized Tribal Governments located all across the
eastern half of the United States, I can tell you more than half of
my USET Tribes do not have the same resources or opportunities
to develop their own economies. We are limited in our ability to
draw businesses to Tribal lands due to our limitations on being
able to offer incentives and the trust status of the land.
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Although Tribal gaming has done many wonderful things for
many Tribes, it is in no sense a panacea. And in some cases, Tribal
home lands are often too remote to make gaming a viable economic
development option. In other cases, Tribes have chosen not to pur-
sue gaming for reasons of their own. And in still other cases, some
Tribes cannot pursue gaming because they don’t have their own
land on which to build gaming facilities or because the status of
that land is in dispute.

Let me be absolutely clear on this point. Tribal Governments
cannot fulfill their land, their responsibilities to their citizens if
they don’t have a stable land base from which to operate and grow.
Without that basic, essential asset—undisputed control over their
own land—nothing the Tribes or Congress or anyone else can do
will succeed in eradicating the many ills that has plagued much of
Indian Country. You cannot build business without land. You can-
not build health clinics, housing, schools, community centers with-
out land.

You cannot rebuild a community without land. And you cannot
ensure that what you build today will be there for our next genera-
tion if you do not have clear ownership and control and title of your
land. Unfortunately, the United States Supreme Court has brought
the ownership and control of vast amounts of Tribal lands into
question. In Carcieri versus Salazar, the Court held that the Sec-
retary of Interior has the authority to take land into trust under
the Indian Reorganization Act of 1934 only for those Tribes that
were under Federal jurisdiction in 1934.

The Court did not define the term under Federal jurisdiction,
and as a result, Tribes that have been under active Federal super-
vision for 200 years or more are now facing the Carcieri-based chal-
lenges to trust acquisitions. The Federal Government long ago rec-
ognized that individual States must be treated the same under law,
regardless of when they were admitted into the union. Imagine the
public outcry if Alaska and Hawaii were denied the full rights to
statehood simply because they did not become states until after
1934. Yet, under Carcieri, Tribal Governments are divided into two
classes with two different rights—those that were under Federal
jurisdiction in 1934, and therefore, have the full rights of Tribal
sovereignty, and those that were not under Federal jurisdiction in
1934, and therefore, have fewer governmental rights.

By creating these two classes of Tribal Governments, Carcieri
opens the door to considerable confusion and potential inconsist-
encies concerning the status of all Tribal lands within Indian Coun-
try. Congressional action is needed to ensure permanent resolution
of this issue. Although DOI may continue to acquire land the trust
for Tribes, any decisions to do so remain under the threat of the
Carcieri-based administrative and court challenges. Until Congress
takes action to clarify that the Secretary has the authority to take
land into trust for all Federally recognized Indian Tribes, Carcieri
will undoubtedly be a great source of controversy.

While Carcieri has the potential to affect all Tribes, I would like
to draw your attention to land issues that affect a great number
of my USET-member Tribes. Like Carcieri, the unintended con-
sequences of the Land Claim Settlement Acts affecting at least
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eight of my USET Tribes are essentially prohibiting these Tribes
from exercising their full sovereignty as self-determining peoples.

The Settlement Acts were always intended to be living, dynamic
agreements that necessarily must be able to change over time as
circumstances and the needs of the Tribes and States also change.
Unfortunately, in practice, the Tribes affected by the Settlement
Acts have been unable to engage in good faith negotiations with
the States to make meaningful, positive changes in those agree-
ments—simply because State Governments have no reason to en-
gage in change or in negotiations.

In addition, language in several of these Settlement Acts bars
Tribes from fully enjoying the benefits of Federal law intended to
help Tribes rebuild their community and exercise their govern-
mental rights. For example, the Maine Indian Claims Settlement
Act provides that Federal laws applicable to Indian Tribes gen-
erally shall be applicable, unless they affect the civil, criminal, or
regulatory jurisdiction of the State of Maine.

The Settlement Acts for all the Tribes I mentioned either ex-
pressly make the Indian Gaming Regulatory Act inapplicable, or
have been interpreted to make the IGRA inapplicable. States clear-
ly have no genuine interest in correcting this inequity. The Federal
Government therefore must get involved to ensure that all Tribes
can participate in the benefits that Federal laws are intended to
bring to Indian Country. Ongoing study and analysis of the Settle-
ment Acts must be mandatory, especially if it has potential that
Federal laws passed for the benefit of Tribes will be made inappli-
cable by Settlement Acts language, via State implementing legisla-
tion.

A Tribal State task force at the Federal level directed to address
Settlement Act language, and empowered to make recommenda-
tions to State legislatures via Federal and Tribal representatives
must and should become a reality. The Department of the Interior
must ensure that recommendations to change the Settlement Act
language are not ignored, but are instead given serious consider-
ation by the States as is the intent of the Settlement Act language.

As I said earlier, until and unless these issues are put to rest,
no other efforts to improve or encourage economic development in
Indian Country will have a lasting impact. Both Tribal Govern-
ments and their neighboring communities need—and deserve to
have—responsible expectations that the investments they make
today will still be here to generate benefits for the future genera-
tions yet to come. This is not to stay that we cannot or should not
make those investments today.

On the contrary, individual Tribes and Indian Country as a
whole are investing every day in the future of their communities.
Unfortunately, resources are scarce, and even with the resources
that are available, complex and confusing Federal rules and regula-
tions often hamper efficient and effective partnerships between
Tribal Governments and private sector entities. Tribes and Federal
elected and civil service officials must work together to find cre-
ative ways to streamline processes so that whole Tribal commu-
nities and their partners may reap the benefits of cooperative ven-
tures.
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Within USET, we have a number of discussions about how to
promote economic development. It is clear to us that all too often
the barriers to economic development are artificial in nature. For
example, there’s too much Federal and sometimes State control
over economic development decisions on Tribal lands, as alluded to
in the earlier presentation. Because of the need for excessive stud-
ies and reviews and often complex process requirements, many
projects fail before they are given the chance to succeed. Excessive
regulatory and bureaucratic requirements create long delays and
add to project costs.

The good news is that such barriers can be changed. The path
forward should include freeing up Tribes to make their own deci-
sions; for example, it would be worth exploring on a demonstration
basis allowing some Tribes to move trust lands into restricted fee
status. These lands will be subject to a restriction against alien-
ation and should be tax free zones, but as restricted fee lands, the
Tribe should be freed of Federal influence over the Tribal develop-
ment and leasing decisions.

Your Committee’s recent passage of the HEARTH Act is much
appreciated and a great step in this direction.

There is a lot of work that can be done, and there is a lot of work
that remains to be done in the area of taxation. Tribes are govern-
ments. Just as any other government depends upon tax receipts, so
should Tribes be able to do so. However, Tribes have to deal with
both Federal and State intrusion. The often unclear tax rules in In-
dian Country jeopardizes the interest by outsiders wanting to do
business; for example, because States are allowed to tax non-Indian
activity on Tribal lands, Tribes effectively cannot exercise their
own taxation rates.

If they do so, the effect of double taxation is to drive out these
potential investment partners. In general, Tribal lands should be
Federal and State tax free zones. There should also be investment
tax credits for entities that choose to invest in Indian Country. It
would also be beneficial to clarify that the National Labor Rela-
tions Act allows Tribes to manage and regulate labor issues on
their own land. Finally, it would be helpful to amend Federal law
to allow Tribes subject to state jurisdiction under Public Law 280
and similar acts, to elect to have that jurisdiction rescinded and re-
turn to the normal Tribal jurisdictional status under Federal law.

Tribes are consumed with fighting to maintain their existing re-
sources. If the Federal Government would honor and fulfill its trust
obligations, Tribes could spend greater time on growth and
progress. It is the time for systemic changes that free us from the
change of dependency and offer the opportunity for empowerment.

In my opinion and both in the personal experience and the expe-
rience of many of my Oneida people, one of the most urgent and
critical needs for such partnership is in the area of education. My
ancestors understood this, and taught our children how to hunt
and fish and build shelter and farm the land. We must teach our
children today the skills they need to thrive in the 21st century.
We must establish mentoring programs so that our youth can exer-
cise talents in law, medicine, engineering, research and information
technology. Above all, we must create a system in which no Indian
child is held back from fulfilling his or her potential because of lack



21

of opportunity. The Federal Government may be able to provide
significant help in meeting these objectives for Indian Country.
Many Tribes may benefit from technical assistance in setting up
mentoring programs, for example, or from grants to build libraries
and study centers on Tribal lands, or to provide transportation to
and from these facilities for students. If we work together to iden-
tify specific needs, we can then come up with creative solutions to
address those needs.

Indian people are not looking for a handout. Even though our
treatise defines such, we don’t want the Federal Government to be
taking care of us. We want the Federal Government to fulfill its re-
sponsibilities in helping us take care of ourselves. Sometimes that
means providing technical or financial assistance. Sometimes it
means getting out of the way so that we can exercise our rights as
self-governing self-determining people. And sometimes, as in
Carcieri and Settlement Act fixes, it means correcting mistakes and
ensuring that all Tribal Governments are on equal footing under
the laws of this land.

Always, however, fulfilling those responsibilities means under-
standing the issues that hinder Tribal Governments in their efforts
to ensure the health and well being of our citizens. I applaud your
efforts and the Committee’s efforts for this important work in mat-
ters affecting Indian Country and for its willingness to learn from
the Tribes themselves. The tradition of my people and the tradition
of my ancestors, I wish you the power of the good mind and as you
continue your work with a good heart and a good mind.

I wish to close by saying mahalo, thank you, and stay with me
on this one. Kupuna, my elder, a hui hou, until we meet again,
until we meet again. And I will mauka, head towards the moun-
tain, makai, be by the sea if you come to look for me.

[The prepared statement of Mr. Patterson follows:]

PREPARED STATEMENT OF BRIAN PATTERSON, PRESIDENT, UNITED SOUTH AND
EASTERN TRIBES

Chairman Akaka, Vice Chairman Barrasso, members of the Committee, thank
you for the opportunity to address you on overcoming barriers to economic develop-
ment in Indian Country.

I bring, perhaps, a unique perspective to this discussion. As a representative on
the governing Council of the Oneida Indian Nation of New York, I can tell you how
my people and our neighbors have benefited from the success of our business oper-
ations—how our Turning Stone Resort Casino has formed the foundation for our
economic rebirth, how we have created jobs for 4,500 people in a region beset by
chronic economic problems, how we have invested the proceeds from this Resort in
broadening our business enterprises and in providing health, housing, education and
cultural programs for our Members.

On the other hand, as president of United South and Eastern Tribes, a coalition
of 26 Tribal governments located all across the eastern half of the United States,
I can tell you that more than half of our USET member Tribes do not have the same
resources or opportunities to develop their own economies. We are limited in our
ability to draw business to Tribal lands due to our limitations on being able to offer
incentives and the trust status of the land. Although Tribal gaming has done many
wonderful things for many Tribes, it is in no sense a panacea. In some cases, Tribal
homelands are too remote to make gaming a viable economic development option.
In other cases, Tribes have chosen not to pursue gaming for reasons of their own.
And, in still other cases, some Tribes cannot pursue gaming because they don’t have
their own land on which to build gaming facilities—or because the status of that
land is in dispute.

Let me be absolutely clear on this point. Tribal governments cannot fulfill their
responsibilities to their citizens if they don’t have a stable land base from which to
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operate and grow. Without that basic, essential asset—undisputed control over their
own land—nothing the Tribes or Congress or anyone else can do will succeed in
eradicating the many ills that plague so much of Indian Country.

You cannot build businesses without land.

Y(l)u %annot build health clinics or housing or schools or community centers with-
out land.

You cannot rebuild a community without land.

And you cannot ensure that what you build today will be here for the next genera-
tion if you don’t have clear ownership and control of your land.

Unfortunately, the United States Supreme Court has brought the ownership and
control of vast amounts of Tribal lands into question. In Carcieri v. Salazar, the
Court held that the Secretary of the Interior has authority to take land into trust
under the Indian Reorganization Act of 1934 (IRA) only for those Tribes that were
“under federal jurisdiction” in 1934. The Court did not define the term “under fed-
eral jurisdiction,” and, as a result, Tribes that have been under active federal super-
vision for 200 years or more are now facing Carcieri-based challenges to trust acqui-
sitions.

The Federal Government long ago recognized that individual states must be treat-
ed the same under the law, regardless of when they were admitted to the Union.
Imagine the public outcry if Alaska and Hawaii were denied the full rights of state-
hood simply because they didn’t become states until after 1934. Yet, under Carcieri,
Tribal governments are divided into two classes with different rights—those that
were “under federal jurisdiction” in 1934 and therefore have the full rights of Tribal
sovereignty, and those that were not “under federal jurisdiction” in 1934 and there-
fore have fewer governmental rights. By creating these two classes of Tribal govern-
ments, Carcieri opens the door to considerable confusion and potential inconsist-
encies concerning the status of all Tribal lands, Tribal businesses, and important
civil and criminal jurisdictional issues.

Congressional action is needed to ensure permanent resolution of this issue. Al-
though DOI may continue to acquire land in trust for Tribes, any decisions to do
so remain under the threat of Carcieri-based administrative and court challenges.
Until Congress takes action to clarify that the Secretary’s authority to take land
into trust applies to all federally recognized Tribes, Carcieri will undoubtedly be a
source of controversy.

While Carcieri has the potential to affect all Tribes, I want to draw your attention
to land issues that affect several USET member Tribes. Like Carcieri, the unin-
tended consequences of Settlement Acts affecting at least eight USET Tribes means
that these Tribes are essentially prohibited from exercising their full sovereignty as
self-determining peoples.

The Settlement Acts were always intended to be living, dynamic agreements that
necessarily must be able to change over time as circumstances and the needs of the
Tribes and states also change. Unfortunately, in practice, the Tribes affected by the
Settlement Acts have been unable to engage in good-faith negotiations with states
to make meaningful, positive changes in those agreements—simply because state
governments have no reason to engage in such negotiations.

In addition, language in several of these Settlement Acts bars Tribes from fully
enjoying the benefits of federal laws intended to help Tribes rebuild their commu-
nities and exercise their governmental rights. For example, the Maine Indian
Claims Settlement provides that federal laws applicable to Indian Tribes generally
shall be applicable unless they affect the civil, criminal, or regulatory jurisdiction
of Maine. The Settlement Acts for all of the Tribes I mentioned either expressly
make the Indian Gaming Regulatory Act inapplicable, or have been interpreted to
make the IGRA inapplicable.

States clearly have no genuine interest in correcting this inequality. The Federal
Government, therefore, must get involved to ensure that all Tribes can participate
in the benefits that federal laws are intended to bring to Indian Country.

Ongoing study and analysis of the Settlement Acts must be mandatory, especially
if there is the potential that federal laws passed for the benefit of Tribes will be
made inapplicable by Settlement Act language, via state implementing legislation.
A fully funded Tribal-state taskforce at the federal level directed to address Settle-
ment Act language, and empowered to take recommendations to State legislatures
via federal and Tribal representatives, must become a reality. And the Department
of the Interior must ensure that recommendations to change Settlement Act lan-
guage are not ignored, but are instead are given serious consideration by states as
is the intent of Settlement Act language.

As I said earlier, until and unless these issues are put to rest, no other efforts
to improve or encourage economic development in Indian Country will have any
lasting impact. Both Tribal governments and their neighboring communities need—
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and deserve to have—reasonable expectations that the investments they make today
will still be here to generate benefits for the generations yet to come.

That is not to say that we cannot or should not make those investments today.
On the contrary, individual Tribes and Indian Country as a whole are investing
every day in the future of their communities. Unfortunately, resources are scarce,
and even when resources are available, complex and confusing federal rules and reg-
ulations often hamper efficient and effective partnerships between Tribal govern-
ments and private-sector entities. Tribes and federal elected and civil service offi-
cials must work together to find creative ways to streamline processes so that both
Tribal communities and their partners may reap the benefits of cooperative ven-
tures.

Within USET we have had a number of discussions about how to promote eco-
nomic development. It is clear to us that all too often the barriers to development
are artificial in nature. For example, there is too much Federal and sometimes state
control over economic development decisions on Tribal lands. Because of the need
for excessive studies and reviews, and often complex process requirements, many
projects fail before they are given a chance to succeed. Excessive regulatory and bu-
reaucratic requirements create long time delays and add to project costs. The good
news is that such barriers can be changed.

The path forward should include freeing up Tribes to make their own decisions.
For example, it would be worth exploring on a demonstration basis allowing some
Tribes to move trust lands into restricted fee status. These lands would still be sub-
ject to a restriction against alienation and should be tax free zones, but as restricted
fee lands the Tribe should be freed of federal influence over Tribal development and
leasing decisions. This Committee’s recent passage of the HEARTH Act is a great
step in this direction.

There is a lot of work that can be done in the area of taxation. Tribes are govern-
ments. Just as any other government depends on tax receipts so should Tribes be
able to do so. However, Tribes have to deal with both federal and state intrusion.
The often unclear tax rules in Indian Country jeopardizes interest by outsiders
wanting to do business. For example, because states are allowed to tax non-Indian
activity on Tribal lands, Tribes effectively cannot exercise their own taxation rights.
If they do so, the effect of double taxation is to drive out these potential investment
partners. In general, Tribal lands should be Federal and state tax free zones. There
should also be investment tax credits for entities that choose to invest in Indian
country.

It would also be beneficial to clarify that the National Labor Relations Act allows
Tribes to manage and regulate labor issues on their lands. Finally, it would be help-
ful to amend Federal law to allow Tribes subject to state jurisdiction under Public
Law 280 and similar acts, to elect to have that jurisdiction rescinded and return
to the normal Tribal jurisdictional status under Federal law.

Tribes are consumed with fighting to maintain existing resources. If the Federal
Government would honor and fulfill its trust obligations, Tribes could spend greater
time on growth and progress. It is time for systemic changes that free us from the
chains of dependency and offer the opportunity for empowerment.

In my opinion—and in both my personal experience and the experience of many
of my Oneida people—the most urgent and critical need for such partnerships is in
education. Bringing business ventures onto Tribal lands is important, but it doesn’t
really help the Tribal community if our young people aren’t qualified and prepared
to hold the jobs those businesses offer. Just as our ancestors taught their children
how to hunt and fish and build shelter and farm the land, we must teach our chil-
dren the skills they need to thrive in the 21st century. We must establish mentoring
programs so that our youth can exercise their talents in law, medicine, engineering,
research, and information technology. We must provide tutors to help students over-
come learning difficulties and master the material they need to succeed. We must
make it as easy as possible for our children to get a good basic education, and we
must provide the tools that can help them take their education as far as they wish
to go. Above all, we must create a system in which no Indian child is held back from
fulfilling his or her potential because of lack of opportunity.

The Federal Government may be able to provide significant help in meeting these
objectives for Indian Country. Many Tribes may benefit from technical assistance
in setting up mentoring programs, for example, or from grants to build libraries and
study centers on Tribal lands, or to provide transportation to and from these facili-
ties for students. If we work together to identify specific needs, we can then come
up with creative solutions to address those needs.

Indian people are not looking for a handout. We don’t want the Federal Govern-
ment to take care of us; we want the Federal Government to fulfill its responsibil-
ities in helping us take care of ourselves. Sometimes that means providing technical
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or financial assistance. Sometimes it means getting out of the way so that we can
exercise our rights as self-governing people. And sometimes, as in the Carcieri and
Settlement Act fixes, it means correcting mistakes and ensuring that all Tribal gov-
ernments are on an equal footing under the laws of this land.

Always, however, fulfilling those responsibilities means understanding the issues
that hinder Tribal governments in their efforts to ensure the health and well-being
of their citizens. I applaud this committee for its important work in matters affect-
ing Indian Country and for its willingness to learn from the Tribes themselves. In
the tradition of my ancestors, I wish all of you the power of a good mind as you
continue your work.

Skana.

The CHAIRMAN. Thank you very much, Mr. Patterson, for your
testimony and your heartfelt feelings as well. So, Ms. Danner, will
you please proceed with your testimony?

ROBIN PUANANI DANNER, PRESIDENT/CEO, COUNCIL FOR
NATIVE HAWAITAN ADVANCEMENT

Ms. DANNER. Aloha, Chairman Akaka. Welcome home.

The CHAIRMAN. It’s good to be home.

Ms. DANNER. I would like to welcome Committee staff, from your
staff and also Senator Barrasso and Senator Johnson and Senator
Udall. It’s awesome to have the staff here. I would like to welcome
the esteemed Tribal leader, President Patterson, my colleague here,
coming to our homeland.

For the record, my name is Robin Puanani Danner. I'm the
President of the Council for Native Hawaiian Advancement, which
is most comparable to other advocacy organizations like USET or
NCAI or the Alaska Federation of Natives. We are governed by a
21-member board of directors consisting of Native Hawaiian lead-
ers from across the state. I'm also a 13-year homesteader on the
Hawaiian Home Lands Federal land trust enacted by Congress in
1920, just 14 years after the enactment of the 1906 Indian Allot-
ment Act.

Before I summarize my testimony, Chairman, I would like to
take a moment to especially thank you as Chairman of the Com-
mittee and Vice Chairman Barrasso for authorizing this field hear-
ing here in the State of Hawaii. From a citizen view, one of the big-
gest challenges to advancing successful solutions in our commu-
nities is the unacceptable view that Hawaii is a junket, a paradise
of prosperous and lighthearted islanders and a place where Federal
officials do not belong.

We have record high homelessness, foreclosures that are climb-
ing every day, teen suicides that are above the national average
and frightening dependency on offshore energy and food. So, I want
to thank you, Chairman Akaka, for rejecting those ill-informed no-
tions by holding this hearing right here at home and firmly ac-
knowledging, sir, that our children, our elders, our well-being in
Hawaii is no more important and no less important than the fami-
lies of any other State or communities. So, I thank you.

CNHA’s full testimony submitted to the record takes really a
twofold approach to the Committee’s topic. We separated our com-
ments by economic development solutions for general business ex-
pansion and economic development solutions necessary for trust
land areas. Together we identified five major categories and 14 spe-
cific recommendations. Of significance, Mr. Chairman, 11 of our 14
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recommendations require no new funding and have no budgetary
impact to the Federal Government; yet, these recommendations
truly have the potential to crush barriers impeding economic
growth in our communities.

For example, we recommend that the trust lands of Indian
Tribes, Alaska Native villages and Hawaiian Home Lands be auto-
matically included in the investment areas of Federal programs
like the U.S. Treasury new market tax credits or the new $1 billion
program the CDFI bond guarantee program that will be rolling out
next year, or the USDA facilities and infrastructure programming,
regardless of Census data or rural definition.

Historically, the capital markets have really just ignored the
trust land areas. We have an opportunity, however, Chairman, to
change that reality by including our trust lands located in 35 states
across the country, including Hawaii automatically as eligible for
successful Federal programs that incentivize the private sector in-
vestments in geographic areas around the country. As a more spe-
cific example, the new market tax credit enjoys strong bipartisan
support, funded at $3 billion annually for the last ten years.

The inclusion of trust lands in the investment area definition
does not require any additional funding. It merely creates ex-
panded opportunities for capital investors to consider expanding lo-
cations. So, trust land communities must be automatically included
and not left behind.

Another no-budget impact recommendation under the stabilizing
homesteading rules category that we talk about in our testimony,
we recommend the Federal Government begin the Federal rule-
making process that has never been accomplished in the 90 years
since the Hawaiian Homes Commission Act was enacted or in the
16 years since the Hawaiian Home Land Recovery Act was enacted
in 1995.

Business and economic development needs certainty, certainty of
process and rules in order to make capital investment decisions.
And our Native people need the same to fully engage the opportu-
nities under their land trust. And I think that all would agree the
Department of Hawaiian Home Lands, our State of Hawaii part-
ner, would greatly benefit from more definitive Federal rules under
which to administer its responsibility to issue land to their Hawai-
ian people.

And yet another example of a no budgetary impact recommenda-
tion contained in our testimony is a legislative or administrative fix
to enable our borrowers under the HUD 184(a) and FHA 247 mort-
gage loans programs to refinance for lower interest rates or to in-
vest home equity or small business enterprises, purchase farm
equipment, et cetera. Without this fix, we estimate upwards of
$187.5 million in equity remains trapped and out of reach by our
trust land residents to invest in college tuition, home expansions
and business startups.

We would also like to see, Chairman, these products have parity
with our Indian counterparts that allow these mortgage products
to be utilized on trust lands or off trust lands in the fee simple
market. It was inadvertent. It was not included in ours. President
Patterson was able to use his HUD 184 anywhere in the country,
whether it’s in his reservation or not.
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Unlike Hawaiians, we are limited only to small four percent land
base that is the Hawaiian Home Commission Act. And my final ex-
ample of a no-budget impact recommendation, Senator, is for Con-
gress to reaffirm the Federal trust relationship under the Native
8(a) business firms under the Small Business Administration pro-
gram; thereby, eliminating graduation requirements for Tribal
8(a)’s, Native Hawaiian 8(a)’s or Alaska Native corporation 8(a)’s,
which will strengthen truly one of the most successful economic de-
velopment programs ever created.

In closing, overall, Chairman, the most effective solution to over-
coming economic development barriers is the extension of the Fed-
eral self-governance policy to our Native people in Hawaii through
enactment of the Native Hawaii Government Reorganization Act.
Thank you for the opportunity to be with you here today.

[The prepared statement of Ms. Danner follows:]

PREPARED STATEMENT OF ROBIN PUANANI DANNER, PRESIDENT/CEQO, COUNCIL FOR
NATIVE HAWAIIAN ADVANCEMENT

Aloha Chairman Akaka and Members of the Senate Committee on Indian Affairs,

My name is Robin Puanani Danner. I am the President and Chief Executive Offi-
cer of the Council for Native Hawaiian Advancement (CNHA), founded in 2001 to
enhance the cultural, economic and community development of Native Hawaiians.
CNHA, with a membership of over 150 Native Hawaiian Organizations, dedicated
to addressing the challenges in our communities from education to business, afford-
able housing to cultural preservation, is a statewide advocate most comparable to
the National Congress of American Indians (NCAI), and the Alaska Federation of
Natives (AFN).

I am Native Hawaiian, born on the island of Kauai, raised in the fishing village
of Niumalu, the Indian reservations of the Apache, Navajo and Hopi, and spent
many years among the Alaska Native peoples. For the last 13 years, I have lived
on my Native homestead issued under the Hawaiian Homes Commission Act, with
my children and husband. My background includes former positions in finance as
a bank executive, a Tribal Housing Authority executive director, and county housing
director serving Native populations. Currently, I am the chair of the board of the
Homestead Community Development Corporation that in addition to my position
with CNHA, is highly relevant to the field hearing topic of Overcoming Barriers to
Economic Development in Native Communities.

Field Hearing

First and foremost, mahalo for holding an oversight field hearing in our homeland
of Hawaii, the 50th state of the United States. It is a constant challenge to ensure
that decision makers, policy makers and federal officials come to Hawaii, to see
firsthand, to walk the issues as we do every day, just as these officials do in other
states of the union. Many who are uninformed, assume incorrectly, that Hawaii is
a “junket” and a paradise without needs. We have an epidemic of homelessness, fast
rising in the ranking of states with the most foreclosures, and as an island state,
we are almost entirely dependent on imports of fossil fuel and food.

The significance of the committee, embracing the reality that data feeds good pol-
icy, that there is no substitute to raising awareness and seeing first hand, and that
no matter the distance or the logistical difficulty, Hawaii is as important as Mon-
tana or Wyoming, or Nebraska or Arizona or South Dakota. Our children, our el-
ders, and the solutions that are possible to work on with the Committee are as im-
portant as any other. This field hearing is a powerful re-enforcement of the Commit-
tee’s jurisdiction on our issues, and that we are not invisible to our Federal Govern-
ment.

Native Hawaiians and the Federal Trust Relationship

As the Committee knows, Native Hawaiians are among the families of Native peo-
ples of the United States, and although not as well known, are included in the fed-
eral Indian policy and trust relationship. In 1920, the U.S. Congress enacted the
Hawaiian Homes Commission Act (HHCA), establishing a federal land trust that
nearly mirrors the content of the 1906 Indian Allotment Act. In 1959, the U.S. Con-
gress enacted the Hawaii Admissions Act, which includes language to further recog-



27

nize the trust relationship with Native Hawaiians. Over the last 90 years, the U.S.
Congress has enacted over 150 statutes recognizing my people as Native, like Amer-
ican Indians and Alaska Natives, using the plenary power authorized under the
U.S. Constitution to address a myriad of issues.

Similar to the Office of Insular Affairs for the territorial peoples of the U.S. and
the Bureau of Indian Affairs for American Indians and Alaska Natives in the De-
partment of the Interior, Congress created the Office of Native Hawaiian Relations
to continue the process of reconciliation in accordance with P.L. 103-150, the Apol-
ogy Resolution, and to oversee the trust responsibilities of the United States to Na-
tive Hawaiians, with a particular emphasis on the HHCA and the 1995 Hawaiian
Home Land Recovery Act.

Native Hawaiians and the State Trust Relationship

One of the conditions of statehood enacted by the United States was a compact
between the federal and state governments, to administer the HHCA referenced
above through the establishment in 1961 of the state of Hawaii Department of Ha-
waiian Home Lands (DHHL). The Hawaii state constitution incorporates and em-
braces the United States’ trust relationship to Native Hawaiians, which was further
strengthened by the 1978 Constitutional Convention which established a second
state agency, the Office of Hawaiian Affairs (OHA). Each of these state agencies are
public trusts of the people of Hawaii, not representing Native Hawaiians, but rather
representing all of the people of our state to deliver on the trust mandates estab-
lished under federal law and state law. There are similar “Offices of Indian Affairs”
in other state governments, including Utah and Arizona.

In 2011, the state of Hawaii enacted Act 195, to recognize a Native Hawaiian gov-
ernment, as have been done more than 60 times in other states of the union. In
2011, this honorable committee, the Senate Committee on Indian Affairs, voted to
approve the Native Hawaiian Government Reorganization Act, to similarly recog-
nize the self-governance of Native Hawaiians, creating parity with the more than
560 Native governments in approximately 35 states of the country.

In summary, the relationship of Native Hawaiians to state and federal govern-
ments, is very similar and mirrors the policies and agencies of our counterpart Na-
tive peoples in the other 49 states. The Department of Hawaiian Home Lands
(DHHL) and the Office of Hawaiian Affairs (OHA), are Hawaii state agencies with
trust responsibilities to Native Hawaiians. Similarly, the United States government
has acknowledged its federal trust responsibility to Native Hawaiians and admin-
isters it through agencies such as the Departments of the Interior, Health and
Human Services, and Housing and Urban Development.

Native Hawaiians and Their Trust Land Representative Organizations

Similar to Indian Country and the organization of Native governments around
trust land areas, eligible Native Hawaiians have long held and established gov-
erning organizations organized around the trust lands established under the HHCA.
These organizations are commonly referred to as homestead associations, or home-
stead beneficiary organizations. Over 30 such homestead associations exist across
the state, tied directly to homestead trust lands of the HHCA. Each has enrolled
homestead members and residents, and each democratically elects its leadership.

In many ways, these homestead associations mirror the mission and representa-
tion that pueblos, Tribes, or villages do in other areas where federally created trust
land areas exist. Participation is voluntary in nature by eligible members, and the
actions of these homestead associations are governed by the participating eligible
members.

There exist many other significant types of Hawaiian organizations, including so-
cial justice private nonprofits, member nonprofits like CNHA or the civic clubs and
Royal Hawaiian Societies. These organizations are similar to the service focused,
cultural and advocacy organizations of many Native organizations around the coun-
try. The homestead associations are significant in the context of the hearing topic
of Overcoming Barriers to Economic Development in Native Communities, as the so-
lutions discussed require an understanding of the distinction between Native Ha-
waiian communities that are on trust lands similar to Indian reservations and Na-
tive Allotments which are unique and distinct from Native Hawaiian communities
that are not on trust lands.

Overcoming Barriers to Economic Development

Our testimony is organized into two distinct areas of discussion and recommenda-
tions—General Economic Development and Trust Land Economic Development.
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1. General Economic Development

This discussion content focuses on information and recommendations relevant to
advancing Economic Development regardless of geographic location. Although Na-
tive Hawaiians represent roughly 23 percent of the population in the state of Ha-
waii, we represent fewer than 9 percent of the total small business firms. The two
top barriers to economic development we will focus on are business development and
access to capital.

A. Business Growth: The SBA 8(a) Program

The SBA 8(a) Business Development program was born in the 1960s to address
the economic disparity of minority populations, including veterans, women, and ra-
cial minorities. The program sought to connect under-represented Americans in the
commerce of the country—doing business with and serving one of the best customers
on the planet, the Federal Government. A brilliant and successful program that not
only increased the number of vendors available to our government, but it also cre-
ated opportunities to establish and grow healthy American-owned, American-run
companies that added to the nation’s economic growth and health.

In the decades that followed, the Congress recognized the success of the SBA 8(a)
program for individual American-owned firms, and connected it to the federal trust
responsibility to its Native peoples by amending the program to include Native com-
munity owned enterprises for Tribal governments, congressionally mandated Alaska
Native Corporations and Native Hawaiian nonprofits. With a historical view of over
200 years of Indian policy to address the impact of building a great nation with the
lands of Native peoples, it is absolutely clear that the amendments to the SBA 8(a)
program to include Native 8(a) firms is one of the single most successful policies to
be made.

Native 8(a) firms are not owned by individuals like their counterpart Minority
firms, but rather by organizations that are accountable to millions of Native mem-
bers and not to private investors. These organizations exist to lift up entire Native
populations, to invest any and all resources available to this mission, whether an
American Indian Tribe, an Alaska Native Corporation or a Native Hawaiian Organi-
zation. Every business success under the Minority 8(a) is one more individual with
economic hope and the chance for prosperity. Every business success under the Na-
tive 8(a) brings economic hope to millions, and provides a tool that is so well suited
under the federal trust policy—the tool of commerce with our own Federal Govern-
ment, to advance and lift up our communities for which the government has a sol-
emn trust responsibility.

Moreover, every Native 8(a) is an American company. We don’t move overseas
when the economy gets difficult. We are American firms, with roots deeper than the
country itself. We are engines for economic recovery for our communities, for the
counties and the states where we are located, and we hire our fellow Americans.
There is no question that the Congress was exactly right, to amend the SBA 8(a)
Business Development program that has and continues to be a successful program
for individually-owned American firms, to extend it to be a successful program for
community-owned Native firms with a unique federal relationship as long as the
country is old.

SBA 8(a) Recommendations

As the most successful program to advance the economic self determination under
the federal trust policy, the Native 8(a) program should be expanded and strength-
ened! There are six areas of recommendation presented:

1. No Funding Required: Establish Federal Contracting Goals for Native 8(a)
Firms. Minority 8(a) firm categories have established contracting goals. We
recommend that the Congress establish minimum contracting goals for Na-
tive 8(a) firms separate and in addition to the existing goals for Minority
firms.

2. Minimal Funding Required: Adequately Fund SBA Oversight, Training and
Technical Assistance. Native 8(a) firms are unique given their unique owner-
ship, and unique business mission. We recommend that the Congress appro-
priate $10 million a year to the SBA dedicated to oversight of the entire SBA
8(a) program, including Native 8(a) firms, and to implement consistent and
qualitative training, technical assistance and compliance monitoring for Na-
tive 8(a) firms and Federal Government contracting officers.

3. No Funding Required: Reaffirm the Federal Trust Relationship. Native 8(a)
firms are defined as firms owned by a very specific group of Native organiza-
tions, specifically, Tribal governments, Alaska Native corporations mandated
by Congress and Native Hawaiian controlled nonprofits with a social mission.
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We recommend that Congress enact legislation to reaffirm the participation
of these organizations in the 8(a) program as part and parcel of the federal
trust responsibility to advance economic self determination.

4. No Funding Required: Remove Barriers to Facilitate Growth of Native 8(a)
Firms. As Native organizations that are uniquely dedicated to and mandated
to exist to address the social and economic well-being of Native peoples over
any dedication to investors or individual wealth, these organizations should
be exempted from graduating out of the SBA 8(a) program, should be ex-
empted from size standards or economic disadvantaged criteria applied to in-
dividuals, and should have an SBA 8(a) application form that is relevant to
these organizations, so long as the federal trust responsibility exists.

5. Minimal Funding Required: Build Capacity of Native 8(a) Firms. Establish
and fund a mentor protégé program to encourage mature Native 8(a) firms
to mentor emerging Native 8(a) firms. There are no better mentors than
those that understand the mentee’s history, challenges, structural composi-
tion and business goals to advance community solutions. We are seeing some
success by pockets of Native organizations around the country. Leveraging
this success to share it along with best practices is a powerful tool of capacity
building.

6. No Funding Required: Congressional Oversight and Reporting. Native organi-
zations are unique and have a very different business goal and model. They
are very much an important stakeholder in achieving the purposes of the fed-
eral trust policy. As such, the participation and progress of these organiza-
tions in the SBA 8(a) program should be monitored by the Congress. We rec-
ommend that every 5 years, the SBA Office of Native American Affairs
produce a Congressional Report to measure the progress, success and impact
of these organizations in the business of government contracting.

B. Access to Capital: The Native CDFI Assistance Program

In the 1990s, the U.S. Treasury Department established one of the most success-
ful “access to capital” programs in the country, serving under-served and rural pop-
ulations and communities in every state, the Community Development Financial In-
stitutions Fund (CDFI Fund). Essentially, the CDFI Fund creates opportunities for
capital to flow to communities through nonprofit loan funds certified by Treasury,
and receives seed funding that attracts private capital. The program has facilitated
access to billions of dollars of capital to areas unable to be served by conventional
financial institutions. In 1999 and 2000, the Treasury Department engaged in anal-
ysis and consultation with Native leaders to ascertain why there was low participa-
tion by Native communities in the CDFI Fund and to bring this successful program
to bear.

Sol Kahoohalahala, Blossom Feiteira, myself and many others participated in
roundtable discussions with Tribal leaders from Alaska and around the country. The
result of the national dialogue established the Native American CDFI Assistance
program (NACA), part and parcel of the larger CDFI Fund for the country. Having
a subset product on Native areas, has proven to be an outstanding strategy, and
resulted in 60 Native CDFIs being certified across the country, now deploying cap-
ital on the ground in their communities. It is a great beginning, and will result in
a highly effective tool to overcoming the access to capital barrier that has prevailed
for centuries in our Native areas.

Native CDFI Recommendations
There are two areas of recommendation presented:

1. No Funding Required: NACA Permanence. Make Permanent the subset
NACA program with established formula based funding.

2. No Funding Required: Matching Funds. Allow funding from other federal
agencies to be eligible as matching funds to the NACA program, to increase
overall impact in Native communities and trust land areas which will reduce
duplicate lending related functions delivered by multiple sources of funding.

1I. Trust Land Economic Development

This discussion content focuses on information and recommendations relevant to
advancing Economic Development on and in trust land areas. Access to trust lands,
access to capital, and stability in the homesteading program rules are the top bar-
riers to economic development for trust land areas and Hawaiians.
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A. Access to Land for Economic Development

The trust lands established under the Hawaiian Homes Commission Act of 1920,
fourteen years after the 1906 Indian Allotment Act, essentially calls for the issuance
of homestead allotments to eligible Native Hawaiians for residential, agricultural
and pastoral purposes, otherwise referred to as “homesteading”. The HHCA also al-
lows for trust lands to be issued for “nonhomesteading” purposes, with specific lan-
guage and sections established to promote the self determination and self-sufficiency
of Native Hawaiians through land instruments for commerce and other purposes.

Over the 90 year history of the administration of the trust by the federal, terri-
torial and state governments, the non-homesteading aspect of land use, has almost
entirely been used to benefit state government operating budgets, or businesses and
organizations not controlled by Native Hawaiians, even though section 204 and sec-
tion 207 of the HHCA clearly sets out a priority for Native Hawaiians.

In the limited instances where access to land has been made available for com-
merce under the HHCA to Native Hawaiians and/or their economic development or-
ganizations, extraordinary work and economic impact has resulted. For example, on
Hawaii Island, the homestead association, Makuu Farmers Association, was licensed
a small parcel of trust lands under section 207 of the HHCA. They run a very suc-
cessful Farmers Market serving the entire community of vendors and consumers,
while utilizing net revenues to self sustain the operation of the marketplace.

On the island of Kauai, yet another homestead association, the Anahola Hawaiian
Homes Association, was licensed two parcels of trust lands under section 207 of the
HHCA as well. Today, an outdoor marketplace is in full operation with vendors from
across Kauai, and consumers from the visitor industry engaging in commerce in this
homestead community. The second parcel is under way to be developed as a Cul-
tural Camp & Academy which will be sustained through revenues and occupancy
fees year round.

On the island of Oahu, the Nanakuli Homestead Association is working to develop
a commercial center to bring business and consumer goods to their homestead com-
munity, as well as a cultural center and affordable housing project. Also on the is-
land of Oahu, the Waimanalo Hawaiian Homestead Association has successfully de-
veloped a community center, certified kitchen and other self-sustaining projects
serving the entire community.

These examples represent hundreds of jobs collectively. These examples are also
far too few, but have the potential to be greatly increased, if access to land by Na-
tive Hawaiians is implemented as the Congress intended with the enactment of the
HHCA in 1920.

Access to Land Recommendations
There are two areas of recommendation on Access to Land presented:

1. No Funding Required: Active Federal Oversight on Land Instruments. Engage
an oversight hearing scheduled every 4 years by the SCIA to require the
state of Hawaii, DHHL to report to the Congress, on the land disposition of
Hawaiian Home Lands to Native Hawaiians and/or organizations controlled
by them for homesteading, economic development and commerce.

2. Minimal Funding Required: Tribal & Native Land Development Capacity. Es-
tablish a Trust Land Development Capacity pilot program within the Depart-
ment of Commerce for Tribes and Homestead Associations with trust lands
to pursue development projects that promote jobs, economic impact and
wealth in the states where trust lands are located. Funded at a pilot level
of $5 million for 5 years each, is an extremely small investment to achieve
results that align trust lands with the economic recovery of the country, in
education, in energy and business districts.

B. Access to Capital on Trust Lands for Economic Development

The trust land nature of Hawaiian Home Lands is both a blessing and a curse
for economic development. It is a blessing for many of the same reasons it is for
Indian Country, which is a preserved land base held in trust that cannot be alien-
ated, for our people to nurture Native Hawaiian language and culture, and continue
our life ways as the original peoples of the Hawaiian Islands, regardless of home-
steading eligibility by any individual Native Hawaiian. However, access to capital
is made more difficult due to the trust nature of our lands.

It need not be a curse, with strategic approaches that ensure capital intended for
all of America, is also considered for trust land areas like Hawaiian Home Lands,
Indian Reservations and Alaska Native villages.

Access to Capital on Trust Land Recommendations
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There are two recommendations to systematically improve access to capital on
trust lands.

1. No Funding Required: Eligibility of Trust Lands for Federal Programs. Make
trust lands in the 35 states where they exist, automatically eligible as invest-
ment areas under all federal programs, including U.S. Treasury, USDA,
HUD, regardless of census tract income data or rural definitions. This no cost
action and policy making by the Federal Government will advance the incen-
tives and awareness of economic development opportunities by the capital
markets in a greater way. Access to capital is the lifeline to any healthy com-
munity, and its ability to produce economic impact. The particular areas
where this recommendation will increase the flow of capital includes but is
not limited to:

e New Market Tax Credits (Treasury)—wherein private sector, financial in-
stitutional dollars are incentivized to be deployed in certain census tracts
around the country. Inclusion of trust land areas will broaden the spectrum
for these investors to consider projects in trust land areas, whether for en-
ergy, business, school facilities or marketplaces.

e USDA Funding—wherein agricultural, rural business, water/waste water
infrastructure and telecommunication programs are incentivized to grow
the nation’s agri-business, healthy foods, broadband and development infra-
structure in rural defined areas. Inclusion of trust land areas will ensure
access for trust land areas, that are woefully underserved, but have tremen-
dous potential for some of the greatest job creation and economic recovery
stra{;eg‘iesdfor Native peoples and the local and state economies where they
are located.

e CDFI Bond Guarantee Program (Treasury)—a program enacted by Con-
gress in 2010 to increase capital through bond guarantees to eligible census
tracks in the country. Inclusion of trust land areas in the eligible definition,
provides yet another platform for the barrier of accessing capital to be ad-
dressed. This program is framed to deliver $100 million dollar blocks of
bond guarantees to projects and infrastructure nationwide.

2. No Funding Required: Mortgage Product Parity on Hawaiian Home Lands.
One of the primary sources of capital for economic development and small
business start up, is home equity. We recommend that the HUD 184a and
FHA 247 mortgage loan products developed based on Indian Country’s prod-
ucts, be updated to bring parity to the ability to refinance and invest home
equity in business ventures.

C. Stability in Trust Land Rules

Trust land allotments to Native Hawaiians consist of long term leases of land for
residential, agricultural and pastoral homesteading. Particularly in the case of
farms and ranches, the success of these activities can greatly depend on generations
of family farmers and ranchers. Original lessees may designate successors to these
allotments, however are limited to certain familial designations, which can be a bar-
rier to the long term investment and success of farming and ranching under the
homestead program of the HHCA.

Moreover, the Federal Government has never promulgated administrative rules
under which its delegated authority to the state of Hawaii is to be implemented,
resulting in disputes that can be avoided through the federal rule making process.
Economic development and business, like anywhere in America, requires certainty
in the rules and processes—trust land areas are no different.

Stability in Homesteading Program Rules Recommendations

Federal consultation policies have a proven record of being a best practice in ad-
dressing challenges of Native communities. As such, we have two recommendations
to engage this successful practice:

1. No Funding Required: Consultation by State of Hawaii and DOI. Under the
committee’s jurisdiction on Native issues, encourage the state of Hawaii,
DHHL, or the federal Department of Interior, to engage in consultation to
dialogue with Homestead Associations, to identify priorities for the HHCA
which would provide stability for homesteading for generations of families,
creating a stable environment for economic investment, economic develop-
ment and economic self-sufficiency.

2. No Funding Required: Implement Federal Rulemaking on HHCA and
HHLRA. Request the federal Secretary of Interior to begin the process of
federal rulemaking for the Hawaiian Homes Commission Act, and the Ha-
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waiian Home Land Recovery Act, to adequately provide guidance to the
state of Hawaii, on the implementation of these laws.

Conclusion and Summary

In conclusion, eleven of the fourteen recommendations contained in this submis-
sion represent action items that have no federal budget impact. Funding is an ever-
needed resource however there are huge steps that can be taken to advance eco-
nomic development in Native communities that require no funding at all. We hope
the committee will consider our recommendations for Native Hawaiians, but also for
all Native peoples in the country.

In addition, Chairman Akaka and Members of the Committee, we extend our
thanks for the committee’s work on the Native Hawaiian Government Reorganiza-
tion Act of 2011. The real root barrier to economic development for any Native peo-
ples, whether on trust lands or anywhere in our homelands, is the ability to take
responsibility and control of our assets and resources under the federal policy of
self-governance.

History is a great teacher. Over the last 2 centuries, the country has struggled
to balance the building of a great democracy and the impact on its indigenous peo-
ples. Our Federal Government tried extermination, wardship, assimilation, termi-
nation, and under an evolving policy under the Kennedy and Johnson Administra-
tions, and then with decisiveness under the Nixon Administration, the Federal Gov-
ernment firmly embraced the policy of self-determination and self-governance to-
ward Native peoples.

Study after study, including those completed by Harvard University in the last
decade, validates this policy as the most successful. The Congress has the plenary
power to enact legislation on behalf of Native peoples. While we have made ad-
vances in the areas of housing, healthcare, and education where Congress has taken
action—the real game changer for our socio-economic condition, lies in our self-gov-
ernance and responsibility for our collective assets and resources to advance the so-
lutions that connect us to our homelands.

If the trust relationship has meaning, if we are to honor those that have gone be-
fore us, if we are to build upon a difficult past to create the future we can all be
proud of, then we must embrace and lift up the solutions that take down the bar-
riers to economic self-determination. CNHA is firmly in support of the passage of
the Native Hawaiian Government Reorganization Act.

Mabhalo for the opportunity to submit comments to the Committee.

The CHAIRMAN. Thank you very much for your testimony.

Mr. Patterson, USET represents approximately 25 Tribes who
have very diverse economic development needs and opportunities.
Some Tribes are well established. Of course, others are in the be-
ginning stages. Given the diversity of USET Tribes, what are your
recommendations for how Congress and the administration can
help Tribes achieve economic self-sufficiency?

Mr. PATTERSON. Absolutely great comment. Thank you, Chair-
man. It is, you know, it is a very difficult landscape to manage.
Even Tribes with great success, which I have Tribes that have the
largest resort casinos in the world. You know, it takes time to man-
age and overcome the 200 years of poverty, deprivation and multi-
generations of trauma that people have endured. But it’s very dif-
ficult to manage and advance the priorities with Tribes that have
little or no economic development, which are many in USET. And
we're going to begin to focus on that.

And I believe there exists a great opportunity for our Tribes
across Indian Country to really work in collaboration and through
leadership to identify the restrictions in recommendations that af-
fect economic development, to identify the challenges in overcoming
those restrictions that are faced by Indian Country. Some of those
include access to capital, job skills and training, need for inter-
agency collaboration. And in doing so, I think it provides great op-
portunities to Tribes to identify the Federal resources and technical
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experience, the programs that are there that exist within the Fed-
eral Government. That we have that opportunity to identify all the
Federal programs available to Tribes, and by addressing —by be-
coming aware of these cases, I think we have the opportunity to
remove the regulatory barriers such that exist in energy develop-
ment.

And by doing so, it also goes along the lines, as Mr. Smith has
identified, I think by advancing in this direction, we bring real
leadership to the Indian Country, real opportunity to Indian Coun-
try. And we go to promote a better future for our youth across In-
dian Country. You know, I'm a lifelong member of ASES, American
Science and Engineering Society, and I just so admire the work
they do with Indian Country. And if you go to one of their con-
ferences and you look, there’s NASA. There’s Chrysler, IBM, all
these prominent, prominent opportunities recruiting the brightest
and greatest minds of Indian Country.

But you know what, I've never heard of an American Indian/Na-
tive Hawaiian youth saying, you know what, I want to grow up and
go to work for one of these leading companies. It is always I want
to go to work and come back and make a difference for my people.
I need to make an impact for my future generations. And I think,
you know, the results of this collaborative process would allow for
our young people to turn inward back to their home communities
to address the many issues and trauma, multigenerations of trau-
ma that we've endured. So, I really think the key is we can get
issue specific such as access to capital and the tax issues, but I
really think if we could work in a collaborative fashion, we can
really lead our leaders in an effort that identifies the opportunity
that currently exists and brings strategies to advance those. Thank
you.

The CHAIRMAN. Thank you very much for that response.

Ms. Danner, I found your written testimony to be thoughtful,
providing 14 recommendations to improve economic development
for all Native peoples. If the Committee could advance just one or
two of your recommendations, which ones do you think have the
highest priority for economic development?

Ms. DANNER. Senator, Native 8(a) absolutely would be number
one on my list. It touches American Indians, Alaska Natives and
Native Hawaiians. It is the most successful economic development
program for Indian business, for Hawaiian business. Indian Coun-
try has been in it for a couple of decades. The Alaska Natives have
been in it for a couple of decades. Native Hawaiians have just
started just in the last ten years.

But it has enabled our community-owned companies, American
companies, to engage in having the best customer there ever is to
ever be on the planet, which is the Federal Government itself. Na-
tive 8(a) contracting is powerfully important. When economic times
get tough, Indian companies, Native Hawaiian companies, we don’t
leave town. We stay in our communities. Our companies stay, and
we continue to hire people. That would be my number one if this
Committee could move legislation.

My second top priority for economic development across the
board would be to move an initiative that establishes trust lands
wherever they are located in the 35 states that I'm aware of to be
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automatically included as eligible for successful Federal programs.
We keep becoming the afterthought of the afterthought. For exam-
ple, when Congress or the Administration establishes a program,
they’ll say, okay, we want to make sure we take care of rural. We
want to make sure we take care to low to moderate income. Those
are mandatory standards.

I would like to add a third standard, Senator, that says we’ve got
take care of the more difficult places, the deserts of capital, which
is trust land areas where the capital markets continue to ignore us.
So, we need to be third leg of that double stool. So, that the pref-
erences are for rural. That takes care of rural America. The pref-
erences are for low to moderate Americans no matter where they
live, and trust land areas, which scare the markets or because
they’re uncertain.

But what it does is it creates an incentive and an invitation to
come check it out, come to talk to President Patterson, come talk
to Chairman Allen about trust land. And if we could do that, Sen-
ator, that would not be a short-term fix. That would be one of the
long term legacy policies that would make sure that Native busi-
ness people, Native government leaders are at the table when the
capital markets are moving. We’re right there with them. We’re on
their minds, and they’re on our minds.

So, those would be my top two recommendations, Senator, to
move a strong legislative agenda on Native 8(a) and to move a
strong legislative agenda to influence and get trust lands, SUTA,
Substantially Underserved Trust Land Areas, as a standard just
like a low to moderate income is, just like rural is.

The CHAIRMAN. Thank you. Thank you for your answer there and
your response.

Mr. Patterson, the Committee recently held a Tribal taxation
roundtable where issues were discussed such as taxation of Tribal
Government programs, lack of access to tax exempt bonds and to-
bacco taxation. Can you tell the Committee what recommendations
you have for dealing with these various tax issues?

Mr. PATTERSON. Absolutely. Great platform. I think the first
thing that needs to be a fundamental, systematic, systemic kind of
issue is that whenever we’re talking of these issues, we recognize
that Indian Country and Tribal Governments have standing in the
unique relationship with this country. I would also, whenever
States are interjected into language, that Tribal Governments are
also included in that same breath. I think that that is a great dis-
parity, and the States feel that they have a greater right than the
Tribes, because there’s not this basic awareness.

When we talk of the issues affecting taxations, we can get spe-
cific on issues such as tax exempt bonds, Tribal economic develop-
ment bonds, security bonding, et cetera, which I am by no means
an expert. But what I am concerned with is that these continued
direct frontal attacks that are infringing on our Tribal abilities and
Tribal sovereignty, that Tribal leaders from across the country be-
come engaged and discuss platforms to advance their issues.

To date, the United South and East Tribes along with the Affili-
ated Tribes with Northwest Indians, ATNI, held a meeting. And we
invited NCAI along for the ride. And we met down at the
Miccosukee Indian Reservation. And it was a Tribal leader effort
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to advance the issues which are many that we are facing in taxing.
And from that initial meeting, we’re going to have a second meet-
ing in California. It was supposed to be this month. It needs to be
rescheduled.

We have identified four priority areas in which we feel we can
move forward. I will mostly certainly advance them to Loretta and
the staff, so you can see specifically what the Tribal leaders are
talking about. My intent, my interest is first and foremost in en-
suring that the Tribal leaders have a vision to ensure that the
Tribal leaders have a goal and to strategize the priorities to meet
those objectives. But I think the greatest need is when we'’re talk-
ing on taxation in Indian Country, that whenever States are men-
tioned that Indian Country, Tribal Governments are mentioned
right along with States. Thank you.

The CHAIRMAN. Thank you for your response.

Ms. Danner, following up on what you had mentioned, what does
the SBA 8(a) program help to advance economic development in
Native communities, and how can we maximize this program’s po-
tential?

Ms. DANNER. The SBA program advances business. It is respon-
sible, probably one of the single-most impressive Federal programs
to advance business ownership control by Native peoples across the
nation creating jobs, not just for our own communities and our own
members of our communities, but also for the economies in our
counties and in our States. Where we are located, we are creating
waves of economic development. And I think that the recommenda-
tions included in my testimony around the SBA is I think that we
have to take a frontal approach of what the critics of the program
are, which is they confuse the Native 8(a) program with the minor-
ity individual 8(a) program; whereas, our Native 8(a) program,
these are business firms owned not by individuals. They are owned
by entire communities.

They are owned by Tribal Governments. They are owned by Con-
gressionally created Alaska Native Corporations. They are owned
by Native Hawaiian non-profits. All three of them are accountable,
not to any shareholder or investor, these business enterprises, so-
cial enterprises are accountable to millions in communities. And so,
I think we need to just embrace that reality, and we’re not trying
to do a Native 8(a) inside a minority program. I think if we have
a legislative approach, Senator, that reaffirmed the Federal trust
relationship and that that is the source of the Native 8(a) program
from the very beginning, I think if we eliminate the graduation re-
quirements of our Native 8(a) firms out of that program every nine
years having to reapply—the trust relationship is the trust rela-
tionship.

It is forever. And so, that relationship of economic development,
and hand on our shoulder is forever. It doesn’t end in nine years
and restart every nine years. I think that if we could be bold and
courageous about that Federal trust relationship and put forward
legislation that acknowledged it and provided technical assistance
for emerging 8(a)’s. For example, the SBA has a mentor protégé
program for big companies to mentor little companies. The reality
in our company is we are better mentors for one another. So, I
would love to see a section of the Native 8(a) program for those
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who are successful in the 8(a) programs, that are Tribal 8(a),
there’s a mentor protégé program for them to incentivize to mentor
the smaller Tribes or Native Hawaiian organization 8(a)’s.

We have a lot we can share with one another. We don’t nec-
essarily need to go through the barriers to convince the big cor-
porate dynamo why it is we have a corporation that gives up all
our revenues cultural development and language preservation. So,
I think as part of the economic recovery of the nation, it is a bright
spot. It is hugely a great opportunity for Native American compa-
nies to show that we can do business. We've been training for thou-
sands of years. If, as President Patterson said, the Federal Govern-
ment can just get out of the way. But before you do, embrace and
strengthen the fact that Native 8(a) is not an affirmative action
program. It is a trust relationship program, that we’re in this mar-
riage forever together.

The CHAIRMAN. Ms. Danner, based on your experience and your
expertise, I was interested in the need for more certainty for cap-
ital investments through Federal rule-making for the Hawaiian
Homes Commission Act and the Hawaiian Home Land Recovery
Act, which I sponsored in 1995.

Can you share how the Federal rule-making process will
strengthen the purposes of those important land acts for Native
Hawaiians, how it will help to remove barriers to economic develop-
ment in these communities?

Ms. DANNER. Chairman, Federal administrative rules to some,
and even to me sometimes, can be bureaucratic. Sometimes we run
away from them, and sometimes we should run toward them. This
is an area that I think after 90 years of not having Federal Admin-
istrative Rules for the Hawaiian Homes Commission Act, not hav-
ing Federal administrative rules for 16 years after the Hawaiian
Homes Recovery Act was passed, this is a time for us to take, to
start the ball, to create a beginning and start to develop those ad-
n}llinistrative rules for the next generation and the generation after
that.

Because first and foremost, the development of rules creates a
certainty, a process and land use goals for partnerships and land
users. And for 50 years, the State of Hawaii has been the trust
agent for the Federal Government and the administration of the
Hawaiian Homes Commission Act. They've pretty much been ab-
sent. There has been no oversight or capacity building of their state
agency partner, their state government partner.

And so, I think that the Federal rules process, if we start it,
what it will do is begin to build capacity at our state government
level interacting with people like Mr. Smith, and we don’t have to
take so long to learn the power of consultation. It will happen
much faster if the Federal Government will step forward and take
its oversight role over state government, start those engaging con-
versations that we would advance the empowerment and self-deter-
mination successes that I hear through President Patterson and
others when they speak.

I also want to say that if we do this Federal administrative—pro-
mulgate Federal administrative rules, I think we will begin to see
a mitigation of lawsuits. Right now, the State of Hawaii and its at-
torney generals are not meeting with other attorney generals that
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have people like your staff director Loretta Tuell. These are people
who invest their lives in Indian law, in Federal management. We're
way out here, and so our attorney generals and our lawyers here
look at everything through the affirmative action lens, where we
should be looking through the trust administration.

So what happens is we have a state agency, the Department of
Hawaiian Home Lands. It means well, does not have the experi-
ences of other Native peoples and doesn’t have the guidance and
oversight of the Federal Government. There are no clear adminis-
trative rules, so interpretations change four years to four years,
every time there is a new governor, every time there’s a new ad-
ministration. So, the Hawaiian people, we're left to figure out those
disputes by either battling it out politically or in the courts.

And so, I think that if the Federal oversight Department of Inte-
rior did its job and began to have oversight over the Department
of Hawaiian Home Lands, which will create capacity building by
having that interaction, then I think we will see less lawsuits. Be-
cause the State of Hawaii will have a more clear path of adminis-
trative rules on how to implement, and they’ll have the benefit of
Indian Country and how the Department of Interior impalements
certain aspects of the law.

So, while, you know, no one wants to see papers and papers and
papers of the Federal Register, it’s just true that without that Fed-
eral administrative rule guidance for us as beneficiaries, as Hawai-
ians, for the state government, there’s more disputes.

So, I just think it would be a capacity building issue, and it
would help us to stop spending our valuable resources on legal fees
and start collaborating together and start implementing some of
the great lessons that Indian Country has spent 200 years teaching
the Federal Government.

The CHAIRMAN. Thank you for your response.

Finally, let me ask Mr. Patterson whether you have any com-
ments to make on that particular question?

Mr. PATTERSON. You know, I really like the thoughts. She re-
minds me, back home, the matrilineal culture, led by our grand-
mothers represent the heart and soul of our communities. They are
the true leaders of our nation. Us men, we certainly just operate
within the scope of authority, but it’s the women who hold the
heart and soul of our people in our country and our nation. And
I like to see Ms. Robin Danner’s strength and courage to stand up
there. And when she said we've got to fight, I almost wanted to
duck away.

[Laughter.]

It reminded me of back home, we say, we have to fight that
issue. We have to stand up for our rights. Let’s send our women
up there.

[Laughter.]

And that’s true. That’s a true story. Our women have sustained
us. I thank her for her astuteness, strength and courage to advance
those issues. But I think these are some of the regulations and re-
strictions that I talked about, and I think it warrants further dis-
cussions to identify, so we can begin to make specific recommenda-
tions that would remove some of these barriers. As Mr. Smith was
talking and we were talking about —he was talking about the
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economists and the loan program and USDA. Well, you know, in
USDA, Indian Country is included as a socially disadvantaged mi-
nority. We are not a minority. We have a unique specific relation-
ship defined by treaty through Constitution that states our rela-
tionship.

And so, I think that if we were to sit down and begin to formu-
late strategies and move forward to identify this relationship—you
know, it took me going to Harvard to talk to Harvard earlier to re-
alize that relationships are paramount, and everything else is de-
rivative. Something my second grader understands in the sand box.
If she doesn’t play with others in the sand box, she’s not playing
in the sand box. It took me quite a few years to come to that real-
ization. So, my children are ahead of me in many ways, which is
a good thing. But I think the more we can work to reexamine the
restrictions, we could come to some specific recommendations that
won’t cost anybody anything.

The CHAIRMAN. Well, I thank you both for your responses. It will
be helpful for the Committee. And again, I thank you for being our
witnesses on Panel 2. So mahalo. Thank you very much.

I would like to invite the final panel to the witness table. Serving
on our third panel is Honorable Nathan Small, Chairman of the
Shoshone-Bannock Tribes in Fort Hall, Idaho. Also, the Honorable
Ron Allen, Tribal Chair of the Jamestown S’Klallam Tribe in
Sequim, Washington.

And so, it’s good to have both of you here with us this morning.
And I would like to say to Mr. Smith, please send our aloha to As-
sistant Secretary Echo Hawk when you get back. And I want to
wish all of you folks well in the Administration and what you’re
doing for the indigenous people of our country. And also, I just
want to mention today weve had our friend here who has been
rather prominent, and I just want to mention him and his family,
Branscombe Richmond and his lovely wife Lei and his son were
here. And I just want you to know he has an interest in what’s
happening here. Thank you very much for being here. And we will
proceed with your testimony, Mr. Small.

STATEMENT OF HON. NATHAN SMALL, CHAIRMAN, FORT HALL
BUSINESS COUNCIL, SHOSHONE-BANNOCK TRIBES

Mr. SMALL. Thank for this opportunity to testify. My name is Na-
than Small. I'm the Chairman of the Fort Hall Business Council,
which is the governing body of the Shoshone-Bannock Tribes of
Idaho. We don’t like to say Idaho. It’s of Idaho, because we’ve been
there long before Idaho became Idaho. But I guess for geographical
purposes, we mention Idaho.

I'm honored to discuss the Tribes’ economic development initia-
tives and the challenges we face to improve our economy. Before
discussing our specific initiative, I would like to first raise our con-
cern with the Budget Control Act. While the act was critical to
avoid a governmental default, we urge that many programs be pro-
tected from cuts. In treaties with Indian Tribes like the Shoshone-
Bannock Tribes, there were ceded millions of acres of our home-
lands to build this great nation. In return, the U.S. promised to
provide for our health care, education, public safety and general
welfare.
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Our treaty was a peace treaty between us and the United States.
And to uphold these obligations, Indian programs must be held
harmless from spending cuts. We urge the Committee to work with
the Super Committee and the rest of the Congress to make sure
they understand the government’s obligations to the Tribes.

That brings me now to some of the Tribes’ economic initiative
and the Federal barriers that we face in moving this project along.
One of our biggest projects is our wind farm initiative. We have
partnered with another Tribe to develop a $400 million wind farm
on the reservation. This project is major step for us, but we’ve run
into many obstacles.

Because the project is on trust land, it is subject to NEPA, which
is costly and time-consuming. The EIS alone will cost us $1.9 mil-
lion and two years of study. In addition, the EIS approval process
has taken an excessive amount of time with many delays. A nearby
wind farm near the reservation is already up and running, even
though we started our project first. This non-Tribal wind farm did
not have to navigate all the bureaucratic red tape that we do. We
urge Congress to consider reforms to NEPA that would provide ex-
tensions for our economic development projects and for an expe-
dient and cost efficient review.

The Federal Tax Code also presents a major obstacle for renew-
able energy development on Indian lands. Approximately 25 per-
cent of the revenue generated from these projects comes in the
form of tax credits; however, Tribes aren’t taxable entities and
can’t use the credits. There are contractual ways to organize the
transactions so that Tribes can obtain the credits, but the process
is cumbersome and complex. We encourage the Committee to work
with the finance committee to amend the code to enable Tribes to
trade tax credits or sell them on an open market.

Another significant barrier to our economic development is access
to capital. The Treasury Department reports that inequity invest-
ment gap in Indian Country is $44 billion. The Indian Guaranteed
Loan Program has been somewhat of a bright spot for us. This pro-
gram assisted in financing our $20 million state-of-the-art justice
center, which opened last year. This program is also helping us se-
cure a $33 million loan for a new hotel and convention center that’s
currently under construction.

As you can see, we have regularly benefitted from this program.
We urge the Congress to fully fund these critical programs to spur
economic development in Indian Country. It has been sorely under-
funded for decades. No other agency provides the same kind of fi-
nancing support for Tribes as this program.

Another opportunity for our people is farming. Approximately
110,000 acres of our lands are used for farming. With an annual
production value of more than $80 million. A sizeable percentage
of Idaho’s famous potatoes are grown on our land. However, we
lack capital to fund operations, equipment, infrastructure for farm-
ing on a large scale. Banks typically will not loan money to us to
farm our land because the land cannot be used as collateral.

Having prime farm land, cheap water, low lease rates and lack
of competitive bidding on our lands have made non-Indian farmers
on the Reservation very wealthy.
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We seek your assistance so that we can farm our own lands. If
we can do this, we can make great strides in revitalizing and diver-
sifying our economy. While there’s an urgent need to create new
economic opportunities in Indian Country, we won’t succeed with-
out a strong Tribal work force. To help improve Indian Country’s
work force, we urge the Committee to make necessary amendments
to the 477 program.

The program saves us thousands of dollars in administrative
costs each year. However, despite this success, agencies are en-
gaged in forcing Tribes to separately account for certain programs.
These actions directly conflict with the purpose of the program and
are a great cost to the Tribes. Legislation to reverse this change
has been included in the FY 2012 House Senate Appropriations
Bill. We urge the Senate to pass that and to make other necessary
changes.

Lastly, we cannot successfully improve our economy without
basic infrastructure such as adequate roads and affordable tele-
communication systems. We are working hard to make progress in
these two areas, which is described in our written testimony.

Chairman, we thank you for your efforts to improve the economy
conditions in Indian Country. The Tribes are very proud of what
we’ve been able to accomplish, but we still have a long ways to go.

And with your permission, I would like to submit some other doc-
uments. Mainly, that is our economic impact statement that the
five Tribes of Idaho have put together for the purposes of I guess
you could say getting some respect from the State of Idaho and its
legislature.

[The prepared statement of Mr. Small follows:]

PREPARED STATEMENT OF HON. NATHAN SMALL, CHAIRMAN, FORT HALL BUSINESS
COUNCIL, SHOSHONE-BANNOCK TRIBES

Good morning, Chairman Akaka and Members of the Committee. My name is Na-
than Small and I am the Chairman of the Fort Hall Business Council, which is the
governing body of the Shoshone-Bannock Tribes (Tribes) located on the Fort Hall
Indian Reservation (Reservation) in southeast Idaho. I am honored to be here today
to discuss the Tribes’ economic development initiatives, our success stories, and the
challenges we face to bring economic vitality to our people, our community, and the
surrounding area.

Background on the History of the Shoshone-Bannock Tribes

The Tribes are a federally recognized Indian Tribe organized under the Indian Re-
organization Act of 1934. The Shoshone and Bannock people are comprised of sev-
eral related bands whose aboriginal territories include land in what are now the
states of Idaho, Wyoming, Utah, Nevada, Colorado, Oregon, and parts of Montana
and California. In 1867, President Andrew Johnson by Executive Order designated
the Fort Hall Indian Reservation for various Shoshone and Bannock bands that oc-
cupied the area since time immemorial. On July 3, 1868, the Shoshone and Bannock
Tribes concluded the Second Treaty of Fort Bridger, which was ratified by the
United States Senate on February 24, 1869. Article 4 of the Fort Bridger treaty
promises that the Reservation would be a “permanent home” to the signatory
Tribes. Although the Fort Bridger Treaty called for the Reservation to be approxi-
mately 1.8 million acres, various “surveying errors” in 1873 reduced its actual size
to approximately 1.2 million acres.

One of the United States’ purposes in setting aside the Reservation was to protect
the Tribes’ rights and to preserve for them a home where their Tribal relations
might be enjoyed under shelter of authority of the United States. Subsequent ces-
sion agreements with the United States reduced the Reservation to the present day
size of 544,000 acres. Of the 544,000 acres, 97 percent of the land is Tribal land
or held by the United States in trust for the benefit of the Tribes or its individual
members. The Reservation is the largest reservation in Idaho. Our Reservation pro-
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vides an irreplaceable homeland for economic activity and cultural practices based
on strong religious traditions premised on the sacredness of our land. Our current
Tribal membership is approximately 5,300 members.

Our Reservation is blessed with an extensive biodiversity including rangelands,
croplands, forests, streams, three major rivers (the Snake, Blackfoot, and Portneuf),
reservoirs, springs, and wetland areas, an abundance of medicinal and edible plants,
wildlife (elk, deer, moose, bison, big horn sheep, etc.), various species of fish, birds,
and other animal life. The Reservation lands are mountainous and semi-desert, and
overlay the Snake River aquifer, a large groundwater resource. The culture and con-
tinued existence of the Shoshone and Bannock peoples depend on these resources.

Our Current Economic Situation

The Ft. Hall Indian Reservation is named after a trading post that was an impor-
tant stop in the 1800s along the Oregon Trail and California Trail. The Reservation
is situated in the counties of Bannock, Bingham, Power, and Caribou in south-
eastern Idaho with the city of Pocatello on its southern border and the city of Black-
foot on its northern border.

The Shoshone-Bannock Tribes commissioned a report titled 2009 Economic Im-
pacts of the Shoshone-Bannock Tribes on the Regional Economy. The report was
completed in October 2010.* Below are highlights from the report to help paint a
picture of the current economic conditions on the Reservation:

e The Shoshone-Bannock Tribes have increased total regional employment by
4,097 jobs including the multiplier effects (i.e., the direct, indirect, and induced
impacts).

e Total sales from Tribal economic activity was $330.6 million in 2009 including
the mutliplier effects.

e The Shoshone-Bannock Tribes have raised gross regional product (value-added)
by $183.0 million, of which approximately 29 percent is from agriculture.

e New tourist traffic to the Tribes’ casinos is estimated at 200,000 people per
year; over 40 percent are from out of state, representing new dollars to the state
economy.

e In terms of employment rankings, the Shoshone-Bannock Tribes would rank 1st
place in Bingham County if all 920 direct employees were situated in Bingham
County. The Tribes would rank 4th place in Bannock County if all direct em-
ployees were situated in Bannock County. Statewide the Tribes rank in the top
66 Idaho employers (public and private) and would rank 40th place against pri-
vate employers alone.

e In the four-county regional economy, the Tribes constitute 5.7 percent of all
jobs, 3.6 percent of all sales, and 4 percent of all wage and salary earnings (in-
cluding the multiplier effects).

e In comparison to Bannock County (alone), the Tribes would constitute 9.6 per-
cent of all jobs, 7.3 percent of all sales, and 7.6 percent of all wage and salary
earnings (including the multiplier effects) if all Tribal activities were situated
in Bannock County.

The Tribes are very proud of what we’ve accomplished in revitalizing our economy
despite the barriers described below but we still have a long way to go in improving
the quality of life of our people. Below, I set forth specific areas where the Tribes
seek assistance to address obstacles and concerns in order to create opportunities
for economic development.

Grave Concerns Over the Budget Control Act of 2011

The need for this hearing and the need to develop economic solutions in Indian
country are heightened by the debt limit crisis and the faltering U.S. economy. We
commend Senator Crapo, our Senator, for his tremendous efforts as part of the
“Gang of Six” to work across party lines to avert a government default. We know
that he spent a great deal of time working on this problem, and we thank him for
his service. America needs more leaders like Senator Crapo who truly puts the coun-
try and its economic future first instead of getting mired in unyielding partisan and
ideological bickering. After all, you can’t cut up principles on a plate.

Congress passed and the President signed the Budget Control Act of 2011 (Public
Law 112-25) on August 2, 2011, which ultimately raised the debt ceiling through
2013 and put in place a number of austerity measures to cut government spending.
The Act cuts government projected spending by $2.3 trillion over the next decade,

*A full copy of the report has been retained in Committee files.
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starting with $841 billion in spending caps and $44 billion in projected cuts for
FY12. A Joint Select Committee on Deficit Reduction (also known as the “Super
Committee”) created under the Act would then issue recommendations for another
$1.5 trillion in cuts over the next decade. The Congress must pass and the President
must sign legislation containing the Super Committee’s recommendations by Janu-
ary 15, 2012; otherwise, agency budgets will automatically be cut across the board
by $1.2 trillion. While we acknowledge that this agreement was vital to avoid a gov-
ernment default, we are very concerned about this agreement.

The Federal Government must learn to live within its means; but, at the same
time, it must honor its treaty and trust obligations with Indian Tribes. The status
of Indian Tribes as governments is specifically acknowledged in the U.S. Constitu-
tion, and our treaties are affirmed in it to be the “supreme Law of the Land.”
Through hundreds of treaties with the United States, Indian Tribes, like the Sho-
shone-Bannock Tribes, ceded hundreds of millions of acres of our homelands to build
this great nation. In return, the United States promised to provide for the health
care, education, public safety, and general welfare of Indian citizens.

To uphold the Federal Government’s solemn treaty and trust obligations, Indian
programs must be held harmless in the face of projected cuts. In other words, these
programs should not be viewed as “discretionary” spending or as “pork” that can be
cut. For these reasons, we urge Congress to use a scalpel as it makes reductions
to federal spending instead of a cleaver. We urge the Senate Committee on Indian
Affairs to dialogue and educate the Super Committee and its colleagues in the Con-
gress about the government’s obligations to Indian Tribes as these bodies work to
meet the requirements of the Budget Control Act.

Federal Barriers to Tribal Economic Development

Past and current federal laws and policies have wreaked havoc on Tribal econo-
mies, ignored Tribal infrastructure needs, and suppressed Indian economic develop-
ment. While the current federal policy supporting Indian self-determination has en-
abled some Tribes to make headway towards reaching the ultimate goal of economic
self-sufficiency, many barriers remain.

The barriers range from the most basic needs to spur reservation businesses and
investment, such as infrastructure (it is estimated that unmet Tribal infrastructure
needs exceed $50 billion), to the more complex, such as a general lack of under-
standing of Tribal court systems and jurisdiction in Indian country. In addition,
Tribal governments and individual Indian entrepreneurs have long lacked the ac-
cess to capital that many non-Indian small businesses have. The Treasury Depart-
ment reports that the equity investment gap in Indian country is $44 billion. Both
Indian businesses and non-Indian businesses seeking to initiate or continue com-
mercial activity in Indian country also face difficulty in staffing their operations be-
cause generational poverty and unemployment have resulted in an untrained work-
force on a number of reservations. In addition, the status of Indian lands, which are
held in trust by the United States, creates barriers to investment and business. The
trust status of Indian lands—and federal laws that attach to that status—force Trib-
al governments to obtain federal agency approval for even the most minute decisions
and require Tribal governments to comply with costly and time-consuming environ-
mental requirements set forth in the National Environmental Policy Act (NEPA).
These same federal burdens are not present outside of Indian country.

The remainder of my testimony discusses proposals to address many of the bar-
riers identified above.

Need for Access to Capital

The Ft. Hall Indian Reservation has historically faced many barriers to economic
development that continue to this day. Due to the historic downgrade of the U.S.
credit rating and the potential downgrade in the municipal bond market, we are
concerned that the economic barriers we face will multiply as a result of a decrease
in liquidity and possible rising interest rates in the future. This will negatively im-
pact our economic development, housing, and infrastructure projects. It is already
difficult for us to find capital for major projects, and now we fear that it will only
get more difficult and more expensive to the point of being cost prohibitive.

For example, the Tribes expect to open its new $47 million 164,000 square feet
Hotel and Event Center by May 2012. The event center will seat up to 1,400 people
and accommodate meetings, conferences, banquets, and entertainment venues. The
five-story hotel will include 156 rooms, laundry facilities, a guest pool, a spa and
fitness center, and a sports grill and deli. This facility has been years in the making,
and the groundbreaking was on April 27, 2011. This project will be an economic
boon for the Reservation and for southeastern Idaho, bringing in hundreds of mil-
lions of dollars. However, we are concerned how the economic downturn and the
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drying up of financing may impact our new facility and are, therefore, closely moni-
toring the situation. The Bank of Albuquerque approved a $33 million loan secured
with a guarantee under the Indian Guaranteed Loan Program for the project. We
went through a long, difficult journey to secure the financing despite the fact that
the Tribes have stellar credit, so we can only imagine how much harder it will be
to move on future projects with the stagnating economy. Moreover, this saga con-
tinues to this day as we must jump through hurdles to keep the financing in place.
Even with a sizeable guarantee on the loan, it seems the lender keeps coming back
for a double guarantee to the point that we feel like we are practically signing our
lives away.

The Indian Guaranteed Loan Program, which was established by the Indian Fi-
nancing Act of 1974 (P.L. 93-262), has been a bright spot for us in accessing capital.
The program helps Indian businesses obtain loans from private lenders that would
otherwise be unwilling to make such loans on commercially reasonable terms. In ad-
dition to our Hotel and Event Center, the Indian Guaranteed Loan Program has as-
sisted us with our new state-of-the-art Justice Center, which opened last year on
February 16, 2010. It houses our police department, juvenile and adult detention,
and Tribal courts under one roof. Over a decade ago, the BIA informed the Tribes
that it must vacate its justice facilities due to their poor condition. After years of
unsuccessful efforts to find federal funding for construction of a new justice facility,
we committed $4 million of our own funds and took out a $15.9 million loan to con-
struct the new facility, which was also secured with the help of the Indian Guaran-
teed Loan Program.

It would have been very difficult to construct the Justice Center in the current
economic climate, especially given the proposed cuts to the program by the Adminis-
tration that would put the program on life support. We urge the Congress to fully
fund this critical program in order to spur economic development in Indian country.
Despite the success of this program, it has been sorely underfunded for decades. No
other agency provides the same kind of financing support for Tribes as this pro-
gram. As you can see, we have truly benefitted from it.

Changing the Tax Code to Spur Reservation Economies

We believe that Congress needs to amend the Internal Revenue Code (IRC) to pro-
vide incentives to invest in renewable energy, infrastructure, and other economic de-
velopment projects on Indian reservations. Without changes, we will continue to be
at a disadvantage. Tax credits would assist on renewable energy projects for Tribes
because we would have a better opportunity at ownership at earlier stages. We sup-
port provisions in H.R. 1599, introduced by Rep. Tom Cole, which would, among
other things, provide for tax credits for tech companies in Indian country (Title VI)
as well as expanding the ability of Tribal governments to issue taxexempt bonds
(Title V) and the streamlining of the Tribal leasing process (Title VII). In particular,
the provision to expand Tribal governments’ ability to issue tax-exempt bonds for
on-reservation projects would provide much needed access to outside investment
capital to Tribes nationwide. We urge enactment of these provisions.

Also, in 2005-2006, the accelerated depreciation provision for businesses located
on reservations lapsed. This provision was very helpful in attracting high-tech, cap-
ital-intensive employers to reservations. Since the lapse, the provision has been spo-
radically extended for usually no longer than one year. The short duration of the
extensions has not provided enough certainty to incentivize businesses to invest in
Indian country.

The accelerated depreciation credit and similar tax credits should be permanently
reinstated. S. 1008, introduced by Senator Jim Inhofe, would amend the IRC to per-
manently extend the depreciation rules for property used predominantly within an
Indian reservation. H.R. 1039, introduced by Rep. John Sullivan, would amend the
IRC to permanently extend the Indian employment credit and depreciation rules for
property used predominantly within an Indian reservation. However, while we sup-
port permanent accelerated depreciation in Indian country, we cannot support S.
1008 or H.R. 1039 as written. Provisions should be added to these bills requiring
Tribal consent for the accelerated depreciation on property located on a reservation.
Otherwise, like on the Ft. Hall Indian Reservation where there are some non-Tribal
entities located there due to historical circumstances and over our objections, some
may seek undue tax advantages not intended for them.

The Tribes also urge the creation of incentives to help start-up businesses of Trib-
al members on the Reservation. The Tribes spend $315 million a year on goods and
services but very little of its stays here. If we could keep even $4—5 million here
in our own small businesses, then it would make a tremendous dent in our poverty
and unemployment rates. There is a small business association on the Reservation
that has been providing some services and support but it is all volunteer-based.
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Opening Opportunities for Tribes to Engage in Trade

Like other Indian Tribes, we have interstate highways, railroad lines, and even
shipping channels and airports crossing our Reservation, adjacent to it, or even lo-
cated on it. Our Reservation actually has an airport capable of handling air cargo
jets. We—and other Tribes with similar advantages—could be participating in the
world economy if our reservation were designated as a Foreign Trade Zone (FTZ).
Unfortunately, most Indian reservations are in somewhat remote locations and can-
not operate Foreign Trade Zones because of the “60 mile/90 minute rule,” which re-
quires that an FTZ be within 60 miles or 90 minutes driving time of a U.S. Customs
office. The closest one to us is in Salt Lake City, which is a 22 hour drive or 150
miles away. The next closest are in Boise, Idaho, and Butte, Montana—both about
250 miles away. These distances were much greater barriers to customs oversight
when the Foreign Trade Zone Act was passed in 1934 than they are today. The Act
should be updated to reflect modern advancements and the United States’ unique
obligations to Indian Tribes so that Tribes can more readily engage in commerce
with the world.§

To that end, we propose legislation that would provide the Secretary of Com-
merce, acting through the Foreign Trade Zone Board, with discretionary authority
to waive the “60 mile/90 minute” rule found at 15 CFR §400.21(b)(2)(i) for Tribal
FTZ grantees and operators. This would give Indian Tribes something to “bring to
the table” in partnerships for regional development.

We also laud Rep. Cole for introducing H.R. 2362, the Indian Tribal Trade and
Investment Demonstration Project Act of 2011, because of its innovative approach
to developing commerce between Indian Tribes and foreign countries.

Challenges in Developing Energy Resources on the Reservation

Tribal communities tend to have some of the highest energy costs in the nation
due to the rural/remote nature of many reservations, the lack of energy infrastruc-
ture, and the lack of high density population centers. As a result, energy efficiency
and conservation upgrades have very high success rates in Indian country. We sup-
port funding directed toward energy efficiency and conservation programs as these
programs have been very successful on our Reservation thus far. For example, we
are currently replacing diesel fuel water pumps for solar-powered pump systems to
use for watering troughs for cattle, performing energy audits and efficiency up-
grades on some of our major facilities, and installing solar panels on some of our
Tribal buildings.

Indian reservations have some of the highest concentrations of clean renewable
energy resources in the country. In 2004, the Department of Energy estimated that
14 percent of the wind energy potential in the nation is located on reservations and
that reservations will be a key factor in energy security and independence in the
future. The Tribes seek to harness its wind and other renewable energy resources
to promote energy production on the Reservation. Specifically, the Tribes have
partnered with another Tribe to develop a $350-$400 million wind farm on the Res-
ervation. This project is a major step in economic development for the Tribes, but
we have run into many obstacles that threaten the success of the project.

Because the wind project is on trust land, it is subject to NEPA. Therefore, the
BIA requires an Environmental Impact Statement (EIS) in order to approve the
lease. The EIS is estimated to cost $1.9 million, and we are the ones that must pay
this cost. We have hired a third party consultant to perform the majority of the
work. However, the approval processes have taken an excessive amount of time with
the turn-around time from the BIA for even minor paperwork taking months. For
example, a 6-page document took 4 months for the BIA and the Solicitor’s Office
to review due to insufficient staff handling NEPA matters. Further, the BIA staff
tasked to this project consistently miss important calls and meetings that cause se-
vere delays and add unnecessary risk to the financial viability of the project.

Moreover, given that the project is a very large undertaking, it requires constant
risk mitigation to be successful. Unfortunately, one of the major impediments to the
success of this project is the lack of BIA involvement in the process due to limited
BIA staff resources. We believe that, if a NEPA analysis is required on Tribal lands
and if we must pay the costs to comply with NEPA, then the BIA should, at a min-
imum, have sufficient staff resources on the national, regional, and local levels to
move these projects forward on a timely basis. In stark comparison, a nearby wind
farm on fee land is already up and running even though we started our project first.
This non-Tribal wind farm did not have to navigate all the bureaucratic red tape
that we do.

We urge increased funding for the environmental review process so that BIA, in-
stead of Tribes, will cover the costs for compliance with NEPA and hire staff who
have the time to assist in advancing these projects. AlterNatively, Congress should
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consider reforming NEPA to provide exceptions or an expedited review for Indian
country economic development projects. The Tribes have always been strong envi-
ronmental stewards since time immemorial, and we agree with many of the goals
of NEPA. However, the government promised to make our lands a permanent home,
and federal laws should reflect and support this promise.

Another major obstacle for renewable energy development on Tribal lands is that
tax credits for renewable energy, like wind, are only useful for tax-based entities.
Tribes, counties, and municipalities are at a disadvantage when they pursue energy
projects. The Tribes strive to own a wind farm on the Reservation but approxi-
mately 20—25 percent of the revenue generated from these projects is in the form
of tax credits that cannot be utilized by Tribes. This puts Tribes at a direct dis-
advantage and promotes non-Tribal ownership of projects on Tribal lands. We re-
quest that there be equal opportunities for Tribal ownership of renewable energy
projects and that the Congress amend the laws so that tax credits generated can
be traded to a taxable partner or sold on an open market. To that end, we support
H.R. 1992, introduced Rep. Raul Grijalva, which would allow Tribes to assign re-
newable electricity production to their partners for tax credits. AlterNatively, we
recommend that the Federal Government create a grant program for Tribes or Trib-
ally-owned businesses so that we can compete with non-Tribal entities on energy
projects on Tribal lands.

Challenges to Secure Adequate Telecommunications Infrastructure

The Tribes lack reliable, affordable high-speed communications and Internet serv-
ices, including in emergency situations, for homes and businesses on the Reserva-
tion, restricting educational opportunities and greatly hindering economic develop-
ment. The Tribes have been a long-time consumer of communications services from
the big telecommunications companies. Like many other Indian Tribes, we have al-
ways been underserved or not served at all by the big companies. Mountain Bell
became U.S. West, then Qwest, now CenturyLink. But the service remains slow and
expensive, and the local distribution and service lines consist of old and deterio-
rating copper. The Reservation does not have high-speed Internet service except
where there are purchasers of dedicated T-1lines, which are very expensive. Cur-
rently there is no incentive for the carriers serving the Reservation to improve serv-
ice. The current incumbent service provider has opted out of state regulation and
its rates are soaring. Moreover, the provider has a history of trespass on our Res-
ervation, cannot document its rights of way, and is out of compliance with Tribal
ordinances. Even though the provider is profiting in the range of $1 million each
year for “service” on the Reservation, it has yet to employ Tribal members or even
get a Tribal business license.

Over the last ten years many entrepreneurs have approached the Tribes with pro-
posals to “partner” with us to develop cell phones, wireless Internet, or other wire-
less services. The deals have always been the same. They always want a commit-
ment of Tribal money or Tribal resources for a system that someone else would own.

In 2007, the Tribes conducted a feasibility study to determine the best course to
follow in addressing our communications needs. This study recommended that the
Tribes develop our own telecommunications enterprise. It further recommended that
the Tribal telecom enterprise be the “incumbent local exchange carrier” as defined
in the Telecommunications Act of 1996. Doing this would mark a new expression
of sovereignty—Tribal ownership of the means of communication. It would have the
economic benefit of plugging a million-dollar annual leak in the Tribal economy,
keeping Tribal dollars in circulation on the Reservation.

The greatest obstacle the Tribes face on this endeavor is the same obstacle faced
by many rural-state telecoms: a widely dispersed and less affluent customer base
spread out over many miles of line. The Federal Government has addressed this
issue through FCC Universal Service Fund (USF) payments. These payments, or ab-
sence of them, can make or break a Tribal telecom. The highest level of USF pay-
ments typically go to the incumbent carrier, which is usually the non-Indian firm
that established a prior presence on the Reservation.

We applaud the FCC’s June 21, 2011, order designating the Standing Rock Tele-
communications, Inc., a Tribally-owned wireless carrier, as a competitive eligible
telecommunications carrier (ETC) that can receive USF support in providing wire-
less service to reservation residents regardless of the presence of non-Tribal incum-
bent carriers and regardless of wire center boundaries or partial wire centers. The
order expressed support for increasing critical communications infrastructure in un-
derserved areas, such as Indian reservations, and promoting economic development
in these areas as well as educational opportunities through distance learning pro-
grams. This order will pave the way for other Tribally-owned carriers to receive
USF support so that finally Tribes can address the problem of unreliable and costly
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teleizgmmunications service options on reservations to connect to the rest of the
world.

To realize our goal of our own Tribal telecom, the Tribes have secured a $116,000
grant for technical services and planning from the Rural Utility Service (RUS),
USDA, and have selected a Native telecom firm to provide these services. Signature
of the contract is pending the arrival of funds. There will be approximately one year
to complete technical studies and set up an operating telecom carrier. The Tribal
telecom carrier will apply for certification and then apply for RUS or “Farm Bill”
loans as appropriate. Our hope is to designate the Reservation as our service area
and to train Tribal members to run the telecom.

We encourage legislation and/or policies that would expedite the transfer of res-
ervation service areas from non-Tribal incumbents to Tribally-owned ETCs as well
as compensate current incumbent carriers on a per-service line basis for these trans-
fers. Further, we support the continuation of the USF for the benefit of not only
Indian country but also for the rest of rural America to ensure that there are oppor-
tunities for affordable telecommunications services. To this end, we request that the
Committee determine if legislation would assist in promoting telecommunications
opportunities in Indian country.

The Need for Adequate Transportation Infrastructure

The Ft. Hall Indian Reservation, as stated above, is 544,000 acres and our com-
munities are located far apart. Our Reservation is located within four counties in
Idaho. Without adequate roads, we will not be able to improve our Reservation econ-
omy. It is the lifeline for everything. Currently, the Tribes receive $700-800 per
road mile under the BIA’s Indian Reservation Roads (IRR) Program compared with
the amount of federal dollars that states and county governments receive, which is
approximately $2400 per road mile. As you can see, we are behind before we start.

Idaho is a PL 280 state; and, in 1963, the state passed laws providing, among
other things, for concurrent civil and criminal jurisdiction with the Tribes and the
Federal Government over any of our roads that are maintained by the county or
state (Idaho Code § §67-5101 and 5102). Starting in the 1940’s through the 1990s,
because the BIA did not have the funds or equipment to keep up with the road
maintenance on all our IRR roads, it entered into road maintenance agreements
with the counties in which the Reservation is located. Under these agreements,
upon construction of certain roads by the BIA, the counties were to maintain them.
As a result, the counties and the state assumed concurrent jurisdiction over these
roads.

While the Tribes receives its IRR funds from the BIA, the state and the counties
are able to count our IRR roads in their inventories under the maintenance agree-
ments and, thus, gain road funds for these miles. However, the state and the county
provide very little maintenance for roads over which they have responsibilities.

In January 2009, the Tribes entered into a Memorandum of Agreement (MOA)
with Bingham County (County), one of the four counties in which the Reservation
is located, so that the Tribes exercise regulatory authority over land use and zoning
matters on the Reservation and the County defers to the Tribes on these matters.
This MOA reflects the parties’ cooperative approach to land use regulation for lands
located within the boundaries of the Reservation and the County. In 2010, the
County relinquished all the maintenance agreements they held on about 20 miles
of IRR roads on the Reservation. As a result, the Tribes can begin to receive IRR
road maintenance dollars for these miles.

The Tribes plan to reach out to Bannock County, which has concurrent jurisdic-
tion and maintenance agreements over approximately 33 miles of our IRR roads,
and to Power County, which has concurrent jurisdiction and maintenance agree-
ments over approximately 20 miles of our IRR roads, to see if similar agreements
can be executed with them as with Bingham County. Currently, the Tribes have ap-
proximately 450 miles of roadway under the IRR road system we maintain. If the
Tribes gain back the remainder of the roadways that were placed in maintenance
agreements with the counties, then our road miles under IRR maintenance would
bﬁ approximately 520 miles, allowing us to receive IRR road maintenance funds for
them.

As for the national controversy amongst Tribes over the allocation of funds under
the IRR Program, we believe that state and county roads should not be counted in
the IRR inventory given the limited pot of money. IRR funds should lawfully only
be used for IRR roads. Counties and states have responsibilities to maintain their
roadways and receive funding to do so. Basically, allowing non-IRR roads into the
system changes the amounts all Tribes receive for road maintenance of IRR roads—
for the worse. Large land-based Tribes like the Tribes with large amounts of IRR
road miles suffer as a result. For instance, we used to receive about $1.2 million
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per year for our contract dollars but now we receive about $930,000 per year under
our 638 contract at least partially due to some of the smaller or roadless Tribes sup-
planting some of our dollars by including state/county roads in their IRR system.
Our funding for road maintenance is now $393,000, down from $470,000 in recent
years, due to the inclusion of state and county roads in the IRR system.

Challenges to Agricultural Economic Development

Historically, as explained above, the working capital needed to fund operations,
equipment, and infrastructure for farming on a large scale has not been accessible
to Tribes and individual Indian landowners on reservations. Banks typically will not
loan money to Tribes or individual Indian landowners to farm on trust land because
the land cannot be used as collateral. We applaud the class action settlement in
Keepseagle v. Vilsack, where the Federal Government acknowledged USDA’s credit
discrimination against Indians. Hopefully, justice will be served and one of the re-
sults of this case will be the creation of a federal process where we are treated
fquslly and fairly on our agricultural economic development endeavors on our own
ands.

Approximately 83,000 acres of the Reservation’s trust lands are used for farming
spuds, wheat, barley and beets, with an annual production value of more than $80
million. A sizable percentage of Idaho’s acclaimed “Famous Potatoes” are grown in
the fertile sandy soil of the Reservation and watered by an extensive series of canals
and ditches created by the BIA in the early 1900s. The Fort Hall Irrigation Project
was built with the intention of turning the oncenomadic Shoshone and Bannock peo-
ple into farmers, but lack of capital has historically prevented the Tribes from farm-
ing our own lands. Prime farmland, cheap water, low lease rates and lack of com-
petitive bidding on Reservation lands have made non-Indian farmers on the Res-
ervation some of the richest individuals in the state.

In recent years, the Tribes and individual landowners at Fort Hall have taken a
more active role in agricultural production on the reservation. Local Indian land-
owners formed the Fort Hall Landowners Alliance to provide education on the BIA
leasing process, to promote sound farming practices, to encourage landowners to
draw up wills to prevent further fractionation of reservation lands, and to assist
landowners in negotiating higher lease rates. At the same time, the Tribes are now
an active participant in the BIA’s bidding process when farm leases—which are
typically a mix of Tribal and individual Indian owned land—come up for renewal
on the Reservation. We are partnering with a couple of the larger farmers with ex-
tensive irrigation systems already in place to share in the costs of production and
the profits—and the losses—from farming reservation land. What we have learned
is that our land competitively leases from between $150-$350 per acre depending
on soil conditions and can yield a profit of up to $800 per acre, depending on market
conditions. The Tribes currently farm some 550 acres on the Reservation in partner-
ship with other farmers. Our goal is to use revenue from this partnership as capital
to purchase the equipment needed (irrigation pivots, pumps, etc.) to eventually farm
our own land for ourselves. As you can see, if we could farm our own lands, then
we could make great strides in revitalizing and diversifying the economy on the Res-
ervation. Further, we own our own fresh pack and rail spur and seek ways to de-
velop our agricultural economy from “the ground to the market” and would appre-
ciate assistance in this endeavor.

Training a Strong Tribal Workforce

While there is an urgent need to create new economic opportunities in Indian
country, it will not be truly successful unless individual Indians are prepared to step
in when these opportunities arise. To help improve Indian country’s workforce, we
urge the Committee to make necessary amendments to the Indian Employment
Training and Related Services Act, also known as the 102-477 Program. The 477
Program permits Tribal governments to consolidate federal employment training
programs, cut Tribal administrative costs, and lessen the burden of federal bureauc-
racy—all at no cost to the U.S. taxpayer. The 477 Program scored the highest rating
for BIA’s programs assessed by the Office of Management and Budget. The 477 Pro-
gram has saved the Tribes thousands of dollars in Tribal administrative costs and
enables us to stretch precious federal dollars for employment training and workforce
development to maximize our efforts to help our Tribal members gain employment.

Since 1992, Tribes nationwide have utilized the 477 Program to consolidate fund-
ing from various federal job-training programs, including the Temporary Assistance
for Needy Families program (TANF), while streamlining accounting and reporting
mechanisms. However, in spite of this documented success, officials at the Depart-
ment of Health and Human Services (DHHS) have recently ceased the transfer of
TANF funds to the Department of the Interior for inclusion in Tribal self-govern-
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ance compact and self-determination contracts. This action severely undermines the
efficiency of the 477 Program.

Some of these changes are included in the FY 2012 House Interior Environment
and Related Agencies Appropriations bill, H.R. 2584 at Section 430. We urge the
Senate to pass similar language to reverse the decision made by DHHS and make
other necessary changes to this successful program.

Conclusion

We thank you for your efforts to improve the economic conditions in Indian coun-
try. We hope you find this information helpful as you continue to develop ways to
improve the quality of life on reservations.

The CHAIRMAN. Thank you very much for your testimony, Chair-
man Small.
Chairman Allen, please proceed with your statement.

STATEMENT OF HON. W. RON ALLEN, TRIBAL CHAIRMAN/CEO,
JAMESTOWN S’KLALLAM TRIBE; TREASURER, NATIONAL
CONGRESS OF AMERICAN INDIANS

Mr. ALLEN. Thank you, Mr. Chairman. I begin by saying aloha.

AUDIENCE. Aloha.

Mr. ALLEN. I have to admit I have had the honor of testifying
before your Committee many times over my 34-year career with my
Tribe, and I have to say that testifying before you in Hawaii is
much more pleasing. I can dress accordingly. The humid heat in
Washington, D.C. is not something I aspire to when I have to come
in and talk to you and your colleagues about Indian affairs and our
interests.

I also am a board member, I'm the Treasurer for NCAI. I've been
on that board for 20 years and have been a strong champion of Na-
tive Hawaiian pursuit of sovereignty. Sovereignty is something that
is precious to all of Indian Country from Alaska to Florida and to
the outreach of the Hawaiian islands. Our indigenous brothers and
sisters out here are lacking the same legal and political status of
the rest of their colleagues on the mainland. And I want to thank
you personally as the Chair of my Tribe and as members of the
NCAI, who have been strong supporters of the Native Hawaiian
Sovereignty Bill. And we have high hopes before this session con-
cludes, that we will get what we need to get that bill passed and
restore the rightful sovereignty of Native Hawaiian peoples.

Economic development is, of course, important to all of us, and
I was very appreciative of hearing the testimony of Robin and
Michelle regarding the Native Hawaiian issues, which is common
issues for all of the Indian Country and all of our indigenous peo-
ple. I think that the comments and observations and recommenda-
tions of the two panels before Chairman Small and myself are all
very strong and very good. I'm delighted that you’ll be entering my
testimony into the record, and we've also asked that there is a
paper, a briefing paper before the White House, you know, and it
was referred to as the White House Native American Business
Leaders Round Table Discussion Paper.

And I would ask that it also be put in the record, because they
from all the national Indian organizations and Indian Country, we
made a number of similar recommendations that you witnessed
this morning.

The CHAIRMAN. It will be included in the record.

Mr. ALLEN. Thank you, Mr. Chairman.
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The needs of Indian Country with regard to achieving our self-
sufficiency and self-reliance, as our California brothers and sisters
like to use that phrase, is an important agenda without a doubt.
Self-determination and empowerment of our Tribal communities to
be able to take control of our destinies, to be able to create jobs and
create revenues aside from the Federal Government is going to be
essential that we have the tools, we have the access to the re-
sources, the capital necessary to generate employment opportuni-
ties for our Tribal businesses as well as businesses for our citizens
of our communities that they can develop their own business oppor-
tunities.

The BIA has an important role. The Department of Commerce
and the SBA have important roles. The Department of Agriculture
and Rural Development has an important role. HHS and the ANA
programs over in that department has an important role. The De-
partment of Labor has an important role. They all come together,
and they all become a part of the solution. So, it’s not just one. It’s
many.

You heard this morning about the importance of infrastructure.
You've heard the importance of protecting our land base. You've
witnessed through this hearing and other hearings the challenges
that we have in terms of accessing capital onto reservations where
legal standing and legal protections for those trust lands, whether
it’s here in Hawaii or in our reservations or up in Alaska, that it
causes us some peculiar challenges, that the financial industry has
a difficult time penetrating and we access. They don’t treat us the
same.

It is not an equitable relationship between that industry and our
communities so that we can become more self-sufficient and self-
reliant. So, those kinds of issues are going to be critical to us. I al-
ways have noticed that it seems like in America, when we advance
the interest of America in our economy, which is a big deal to us
and to Congress today, it’s always kind of out of sight, out of mind.
And it’s an afterthought policy. Oh, yes, what about the indigenous
people of this nation? What about those reservations, whether
they’re in Idaho or Washington or Hawaii or Alaska and so forth?
How do we reach them?

The new market of today is the broadband industry. It is the
Internet, okay, so do we have the infrastructure? Do we have mo-
bile communications out in our communities? The answer is pre-
dominantly no. And our adequate resources would be an advantage
to the opportunity for us to move that agenda. You have heard this
morning discussions of the energy needs so that we can create al-
terNative energy. Well, how much energy is the Department of En-
ergy actually providing to access energy or pursue alterNative en-
ergies, whatever those energy opportunities are, whether it’s wind
or hydro or geothermal, et cetera?

Are they out there, and are they really aggressively, are they
meaningfully putting resources out there for the Tribes to be able
to develop those kinds of opportunities to enhance our economies
and our communities? And often, not all of our Tribes are in rural
communities where there’s strong markets. Most of our Tribes are
in rural communities where there’s weak markets, and we need to
be able to access those markets, and it takes capital and infrastruc-
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ture to make that happen. In my testimony, we show how the
Jamestown Tribe has leveraged different opportunities.

The SBA 8(a) program is really a good program. It does have
some flaws in it, and it does have some unintended restrictions.
But it does do a good job. The current conditions of the Section 8
of the Department of Defense helps provide the adequate resources.
I have colleagues in the Senate who actually are looking at some
of our sister Tribes and Alaska Native Corporations in a jaundiced
way, which misrepresents how we move our agenda. So, moving
economic agenda on certain rules is okay for corporate America,
but it’s not okay for Native America. There’s something wrong with
that story, something wrong with that picture. And we need to cor-
rect that message.

Because, quite frankly, they should not be afraid of us. They
should not be fearful of us becoming independent and becoming
stronger. As governments and as business entities to be able to pro-
vide the kinds of resources to deal with the unemployment prob-
lems that we have in our respective communities and throughout
the indigenous communities, that’s the big deal to us. We want to
be our own—we want to stand on our own two feet, to be able to
take care of our own community needs. Washington, D.C. can’t do
it. The State capitals can’t do it. But we can if you would provide
us the right tools, the right legislation that gives us the authority,
that instructs the IRS in terms of what is taxable and what’s not
taxable. The revenues of our businesses is our tax base. Where
other governments have a tax base, we don’t. That is our tax base,
and that is an important agenda. So, we’'ve shown where we've
been successful. The loan guarantee program works. We need a
surety bonding guarantee so that we have companies that go out
there and become effective, so you have to have those kinds of re-
sources. Where other industries will leverage assets that they have,
we can’t leverage our trust resources. You can’t leverage it, because
if S(l){mething goes awry, they can’t capitalize on it. So, it doesn’t
work.

The loan guarantee programs work. BIA works. SBA works, but
it needs to be stronger. And the surety bonding program can work.
It’s an irony of it’s an insurance industry, but it’s not an insurance
industry. They don’t want risk. They just want the money, and we
need them to go get the contracts. So, those are programs that get
our businesses on their two feet, and so we can become successful.

I'll close, Mr. Chairman, by saying that we want to leverage. We
want to become independent. We want to be self-reliant. But we
need the tools to do it, and we need the authority to do it. And
that’s what we need from Congress. Thank you, sir.

[The prepared statement of Mr. Allen follows:]

PREPARED STATEMENT OF HON. W. RON ALLEN, TRIBAL CHAIRMAN/CEQO, JAMESTOWN
S’KLALLAM TRIBE; TREASURER, NATIONAL CONGRESS OF AMERICAN INDIANS

On behalf of the Jamestown S’Klallam Tribe, I want to thank you Mr. Chairman
and the Senators of this Committee for the opportunity to provide testimony on this
very important topic of Overcoming Barriers to Economic Development in Native
Communities.

General observations regarding Economic Development in Indian Country

Economic Development in Indian Country trails significantly behind the rest of
the nation and the acute economic conditions experienced by our Tribal citizens are
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even more pronounced than those of the current economic crisis. Tribal citizens are
more vulnerable to the impacts of the current economic conditions because Tribal
governmental revenues depend entirely on effective economic development to sup-
port nearly every aspect of reservation life and Tribal governance. However, chronic
underfunding by the U.S. Government and the severe lack of private investment has
left the economic potential of Indian Country unrealized. Tribes are forced to rely
on our own economic ventures to generate revenue to support citizen programs and
maintain government services for our people. Yet, Tribes are expected to meet these
economic challenges with fewer resources and greater restrictions placed on vital
economic financing tools and incentives. It stands to reason that Tribes should be
given all of the tools and incentives available to other governments to raise and at-
tract capital.

When given the right tools to exercise our inherent right of self-government,
Tribes can effectively lift our communities out of poverty and fully participate in the
American economy. It is not just our Tribal citizens who benefit from federal invest-
ment in our communities, surrounding communities, and at times, entire regions,
are also beneficiaries of Tribal success. The severe critical barriers to development
that exist in Indian Country are the result of many factors, including, past federal
policies that were imposed on Tribes. Congress has an opportunity to reverse these
trends that are impeding the success of Tribal economies by providing appropriate
financing tools and tax incentives and dismantling existing barriers for Tribes to
fully utilize programs and services. These efforts will ultimately benefit Tribal com-
munities and stimulate economic growth that, in turn, builds a stronger America
and creates jobs.

Tribal Self-Determination and Self-Governance works, but more investments
would achieve even greater successes. Economic Development has been highly un-
even, with many reservations remaining in great poverty. Regulations and legisla-
tion devised to address the needs of state and local government programs often ne-
glect to include Tribes or promote ambiguous interpretation regarding Tribal partici-
pation. While this was not the intention of the legislation or regulations, resolving
the uncertainty or unintended exclusion is an unfortunate means of promoting Trib-
al economies. Economic development is essential to our independence but we cannot
achieve this without a strong revenue source.

The Jamestown S’Klallam Tribal accomplishments are a result of vision, a pro-
gressive attitude, hard work and a respectful relationship with the Federal govern-
ment. Economic self-sufficiency will enable us to continue to diversify into alter-
Native business opportunities, build stronger economic resources and diminish our
dependence on the federal component of resources for the Tribe. We would like ad-
dress and make recommendations of the following areas:

Small Business Association 8(a) Business Development Program

One of the most effective economic development programs for Tribes, especially
rural Tribes, has been the Small Business Administration’s (SBA) 8(a) program.
Tribe’s use the 8(a) program to sustain the economic well-being of entire commu-
nities. The program has demonstrated its effectiveness as a viable economic tool for
all Tribal governments because it has proven successful regardless of a Tribe’s loca-
tion or size.

Despite the positive economic gains realized by Tribes and the demonstrated suc-
cess of the program, the Native 8(a) program has been subject to more regulatory
oversight than most other government contracting programs. Certain program provi-
sions that were designed to promote Tribal participation are currently under scru-
tiny and are liable to be scaled back. For example, the newly imposed justification
requirement for contracts exceeding $20 million is arbitrary and perplexing at best,
given the fact that this is a far lower threshold than that applied to other non-Trib-
al sole source awards. This program should be commended for job creation and im-
proving the dire economic conditions of Native communities. It is unfathomable that
there are efforts to debilitate the program when it is beginning to make a difference
for so many economically distressed Tribal communities and is an affront to the fed-
eral-Tribal relationship.

The Native 8(a) program confirmed Congress’ commitment to advance Tribal self-
determination and self-sufficiency. Congress had the foresight to recognize that pro-
viding incentive tools for business development would be much more beneficial to
Native communities than simply appropriating funds for economic development as-
sistance.

Jamestown S’Klallam Tribe Native 8(a) Success

The SBA 8(a) program has opened up a whole new business sector for our Tribe
creating new employment opportunities for our Tribal citizens and revenue sources
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for our Tribal programs including health care, education and community support
services. The 8(a) program enables our Tribe to enter into federal markets pre-
viously precluded from Tribal operations. For example, the program has paved the
way for JKT Construction (JKTC) to seek Federal Government construction projects
and to form a Mentor Protégé relationship that has provided training and joint ven-
tures, which has allowed our business to work on projects that we would not other-
wise have had the funding resources to handle. The ability to contract over a term
of years is critical to our Tribe’s overall economic success and will greatly enhance
our ability to provide critical government, social and cultural services to our citizens
and build a solid infrastructure in our community. This is economic development
that will assist the Tribe in moving toward its goal of economic self-sufficiency.

We strongly urge the 8(a) program be left intact and subject to existing effective
federal oversight mechanisms that are already in place. Participation of Native en-
terprises in the SBA’s 8(a) Business Development Program has proven its impor-
tance to building strong Native economies and job opportunities, as well as employ-
ment for the surrounding communities.

Surety Bonding

There has been a long standing need for a Surety Bonding program for Indian
Country. Bonding companies, uncomfortable and unfamiliar with sovereign Tribes,
have been simply unwilling to provide bonding for Tribal construction projects. The
perceived risk associated with sovereign immunity has precluded and even ob-
structed Tribally-owned construction companies from accessing surety bonds even
when such immunity is waived for certain contracts. This industry impediment
clearly suppresses our business opportunities because small business contractors are
being required to show that they can obtain surety bonds to perform subcontract
work.

There is an obvious need for a surety bonding program that would allow Tribal
businesses to effectively compete without having to rely on an additional partner for
the sole purpose of bonding. In order for Tribes to compete for and secure con-
tracting opportunities, we need Congressional support of programs that ensure ac-
cess to surety bonding for eligible Indian-owned construction companies.

Although, construction is an area with a much higher probability of providing di-
rect employment for Tribal citizens, surety bonding is one of the largest barriers for
Tribes seeking entry and growth in this highly competitive and capital intensive sec-
tor.

Tribes therefore, urge Congress to authorize waivers for Tribes to facilitate entry
and expansion into federal construction and explore options that will benefit con-
tractors as opposed to sureties, such as loan guarantees for operating capital. Ex-
pansion of the Bureau of Indian Affairs (BIA) guaranteed loan program to include
Surety Bonding guarantees will reduce the perceived risk associated with Tribal
sovereign immunity that is assumed by insurance companies. It will also increase
access to infrastructure and other construction related projects, and generate job op-
portunities and business growth during difficult economic times at no, or very lim-
ited, cost to the Federal Government.

Tribal Government Tax Status Act

We strongly urge that the Tribal Government Tax Status Act be amended so that
Tribes have better access to secure bonding for economic development.

Although the intent of the Tribal Government Tax Status Act was to implement
measures that would afford Tribes equal parity with their state and local govern-
mental counterparts for purposes of issuing tax exempt debt, the law, as interpreted
by the Internal Revenue Service (IRS), substantially limits the ability of Tribes to
raise revenue for economic development activities that would generate new revenue
for community-service purposes. The IRS) has unduly and narrowly defined how it
can be used to access financing to address community, governmental and economic
development goals.

As a result of this limited and narrow interpretation of “essential governmental
functions”, Tribes are precluded from utilizing the same revenue raising authority
and tax advantages that other governmental entities enjoy. Under the Internal Rev-
enue Code, income accruing to state and local governments is not taxable. Tribal
tax free bonds, however, can only be used for essential governmental functions, a
restriction not imposed upon states and local governmental entities. In essence,
Tribes are treated as political entity anomalies, enjoying some of the tax benefits
of states and localities and suffering many of the burdens of ordinary tax payers.
Congress has a trust obligation to ensure that Tribal governments are afforded an
equal federal tax status.
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As the federal budget becomes more restrictive, Tribal governments, like state
and local governments will have to find new revenue sources to support the delivery
of essential government services. If Tribes are not granted a tax and bonding status
similar to states and local governments, Indian governments will not be able to
stimulate development nor sustain governmental services for our Tribal citizens.
States and local governments are able to levy property and income taxes upon their
constituents in order to raise revenue for financing economic development ventures.
Tribes, however, have virtually no corresponding tax-advantaged financing tools to
promote economic development. The goal of the Tribal Government Tax Status Act
of 1984 was to provide a mechanism that would address this financial void and pro-
vide Tribes with the types of financial tools that further the development of an envi-
ronment necessary for economic and social self-sufficiency.

In 2009, the American Recovery and Reinvestment Act (‘ARRA”) authorized Trib-
al governments for the first time, to issue tax exempt bonds for private development
activities in the same manner as state and local governments. Prior to the passage
of ARRA, tax exempt bonds issued by Tribal governments could only be used (with
limited exceptions) for essential government purposes. ARRA lifted this restriction
on a temporary, limited basis allowing Tribal economic development bonds to be
issued subject to a $2 billion cap.

We strongly urge this Committee to advance measures that would permanently
authorize Indian Tribal governments to use qualified tax-exempt private activity
bonds for similar types of projects and activities as those allowed for State and local
governments.

Urgent Need to Enhance Access to Capital

Indian Country has been ignored by investors as a result of many factors, includ-
ing, geographic isolation, lack of resources, and perceived political risk. The trust
status of Tribal land precludes its use as collateral for financing economic develop-
ment incentives. Furthermore, businesses that prefer fee ownership of a business
site for tax-incentive purposes are discouraged from seeking business development
opportunities in Indian Country. As a result, Tribes encounter countless barriers to
acquiring developmental capital and conventional sources of credit to finance eco-
nomic initiatives. Federal policies that ignore these barriers, or underestimate their
significance, hold little potential for success.

Sustaining growth beyond the federal investment means having access to capital
and incentives to achieve such goals. Access to capital is fundamentally an issue of
equal opportunity for Tribal citizens. Congress can help support the development of
Tribal financial institutions serving Indian Country and shape the services provided
by outside financial institutions currently situated to aid Tribal governments and
their citizens. It is urgent for Congress to correct the unfair and unequal treatment
of access to capital as the private sector has available to them, particularly the cor-
porate sector.

Loan Guarantee Programs

Guaranteed financing is needed for Tribal economic development projects. For
over a decade, one of the Bureau of Indian Affairs (BIA)’s most successful programs
is the Guaranteed Loan Program for businesses. This program provides an attrac-
tive incentives and assurances for banks to expand and underwrite loans in Indian
country, assisting Tribes and their members in accessing capital and encouraging
lending to Indian-owned businesses. Loan guarantees are also an attractive finan-
cial measure because they result in the leveraging of federal dollars. Federal pro-
gram funding and guarantees have been critically important in support of devel-
oping an economic foundation.

This program, however, was targeted for deep cuts despite its positive returns be-
cause not all of the funds were allocated in a timely manner to Tribal entities.
Tribes should not be forced to bear the brunt of the agencies failure to properly
manage the program and dispense financing in a timely manner. The BIA Loan
Guarantee Program is a very important tool for raising the level of Tribal Self-Suffi-
ciency. If not for the BIA Guarantee Loan Program, many Tribes would not, in most
cases, be able to get loans from the standard sources available to other entities and
businesses.

The BIA Loan Guarantee Program has been very instrumental to the Jamestown
S’Klallam Tribe.

The BIA loan guarantees allowed Jamestown Properties, Inc. to construct needed
facilities and create economic opportunities and jobs. The first BIA loan was used
to guarantee a loan to construct two buildings on the Tribal campus. These build-
ings consist of the Community Center/Dental Clinic and the Social and Commu-
nities Services Building. The Community Center is the focal point of our Tribal cam-
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pus and is used for Tribal events, as well as available for use by Tribal citizens.
It is a business facility that brings great pride to the Tribe.

The Dental clinic which is located in the lower level of this building has created
economic opportunities not only for the Tribe, but for the Tribal citizens employed
there. The dental clinic sees both Tribal citizens, as well as members of the larger
regional community. It creates resources to help fund the Tribal citizen dental pro-
gram. The clinic is also one of the few clinics in the area that provides services to
Medicaid dental patients. The Social and Community Services building houses Trib-
al programs which have a great impact on the Tribal citizens. These programs in-
clude youth, education, elders, and Indian Child Welfare.

Jamestown Properties also received loan guarantees to build the Longhouse Mar-
ket and Deli. This building, which is leased to JKT Gaming, Inc., houses a unique
and culturally stunning gas station and market. The Longhouse Market has proven
to be highly successful not only in operating profits for the Tribe, but also increases
the Tribe’s tax base. Proceeds from the cigarette tax compact with the State of
Washington helps provide funds for government services, which are severely under-
funded by the Federal government. Fuel tax compact funds are used for needed
transportation infrastructure projects. The Market has helped the Tribe diversify its
economic base by providing non-gaming revenues.

Our Tribe urges the need for an enhanced loan guarantees for Tribal governments
that will, at the very least, open the door to credit, reasonable rates, and the ability
to repay tax-exempt debt. Part of the Congressional and Federal rationale to cut
back this program is that the program could be duplicating other services, such as
the SBA loan programs. This assumption is wrong and will undermine the Tribes
economic development efforts. This important program has very positive benefits
and successes for Indian country. The default rate is low and key in assisting Tribes
with economic development and providing additional jobs to Indian country. We re-
spectfully urge this Committee to preserve and even enhance this successful pro-
gram.

Conclusion

Investing in our Jamestown Tribal community and business operations and Tribes
across Indian Country is worthwhile. The Tribe’s progressive approach has proven
that a small Tribe can be a major force for good in the community—not only for
Tribal citizens, but for the entire region. This success has led to a decreased depend-
ence on federal funding, and the return of the independent, self-reliant nature that
has always characterized the S’Klallam people. We effectively and efficiently com-
bine federal and Tribal resources to support economic development projects.

When Congress invests in Indian Country, we prove to be good investments to
strengthen our local, state and national economies. We can put our labor force to
work right away, build our infrastructure for future growth, benefit surrounding
communities, and most important, improve the health and well-being of our citizens,
the goal of every government.

In conclusion, the Jamestown S’Klallam Tribe endorses and promotes the posi-
tions and recommendations of our National Inter-Tribal organizations, including the
National Congress of American Indians (NCAI), the Native American Finance Offi-
cers Association (NAFOA) and the Native American Contractors Association
(NACA). In particular, we respectfully request to include in the Congressional
Record the briefing materials prepared by NCALI titled, “White House Native Amer-
ican Business Leaders Roundtable” and ask the Committee to support this proposal
and the recommendations contained therein.

Thank you again for the opportunity to present these views. We look forward to
continuing our work with the Committee in advancing these goals.

Attachment
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This document ix u collaborative effort of leaders from throughout Indian Counry whom the
White House invited 1o the Narive American Business Leaders Roundtable,

While the development of this document was led by the staif of the National Congress of
American indions (NCAL the recommendations da nat necessarity reflect the officiaf position of
NCAT or our members,
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CONTEXT FOR THIS ROUNDTABLE

As the American coonoy continues its slow recovery, it is increasingly evident that
Urban communities — while a growing proportion of America's population by some
measures — canapt thrive, nor con the nation, iFtribal nations {and ather rural
communities) are nat suceessiid, In short, susiainable prosperity in dmerica is intimately
Tinked to a robust rural-urban partnership that fully utilizes the innovation of Native
nations.
This reality is at the heart of the issues that will be addressed in this rovndtable. The
Administration faces 8 unique opportunity to remove barriers to the success of tribal economies.
These efforts will ultimately benelit tribal communities and stimulate economic grewth that
builds a stronger America.

As the “cloud of uncertainty™ lifts over Washington this week, it is fitting that the White House
Native American Bosincss Leaders Roundtable Discussion takes place immediately after the new
debt ceiling law goes into effect. The possible outcomes from increased culs and revenue
demands may significantly impact wibal economies — hoth those that are strugpling during the
current downturn and those that are thriving.

We npree with President Obama thal “We can’t balance the budgel on the backs of the very
peaple who have home the biggest brunt of this recession.”® The profile of Native paaple on
issues related to this roundtable demaonstrate our communities have borne the brunt of this
reeession (and previous recessions):

Busi Develoy t
» 2007 dala fram the Census Burean identified 236,967 businesses owned by individunl
American Indian- and Alaska Native people. While this figere was an increase of 17.7
percent from 2002 {on par with national growth). These data excluded tribally-owned
businesses and represented a significantly decreased rate from that scen in the 1990s.
« Individually-owned Americon Indian and Alaska Native busincsscs zencrated $34.4
billion in receipts in 2007, a 28 poreent increase from 20022

Access to Capital
e Mative pcople are among Ameriea’s most underbanked populations with a full 44,5
percent af’ American Indian and Alaska Native households nnderbanked, and 15,6 pereent
completely unbanked,’

"Wational Congress of American Indians, {June 201 1) *Innovative Mative Nations in Rural America: Key Partners in
Buildiug Sustainable American Prosperity™
2 Presidznt Barack Obama, (August 2, 201 13, “Stateraent ot the Delt Campromise.” Accessed at;

hitpcthewwwhitehouse eovwblge201 ) (EBAOZ/pun Ing-smericans-back=work-president-nbama-speaks-daht-
Comtpromise

3 US Census Burcan, (Marel 15, 2011), “Census Bureau Reports American Indizn- and Alaska Mative-Owned
Businesses Generated 534 Sillion in Reccipts in 2007." Refrieved af;

hlipsffwww consps covinewsroomyrelensesfarchivesfbusiness_ownershipieh 147 iml
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» Eighty sixt percent of Native conumuunities lack access to a single financial institution
{wilh a bread definitian that included a simple ATM).?

s {iiftzen percent of Native community members need to travel over 100 miles to accessa
financial institution.

s The Deparlment of the Treasury estimated a $44 billion unmet cepital need in Indian
Country in 20017

‘Warkforce Development
= Native comumunities bave faced Depression leve] unemployment for generations. In 2000,
when the national unemployment ratc was loss than 3.5 percent, the on-reservation
uncmployment ratc was 22 percent.
«  The Economic Policy Instilule reparis that the Mative unemployment rale has risen ata
rale 1,6 times the size of the white increase during the recession {to 15.2 percent for all
Native people).?

Broadband

» Basje lelecommunications nlrastructure is unavailable to approximately one-third of
Nautive peopic. Nationally, telephone access is available to 98 percent of the population
but only 67.9 percent of tribal lands, with many tribes where over hall of citizens lack
access to telephone services.!"

s Broadband penetration rates are even more divergent, While 95 percent of Americans
live in housing units with acecss to fixed broadband infrastructure, broadband is available
to less than 10 percent of [ndian Coontry.

Leaders in Indian Country sinccrely hope that — even as the debt ceiling law seeks lo {ind bath
spending culs and revenue increases in the coming months — the federal government will stay
true fo the federal trust responsibility. We cocourage the Administration, and the Joint
Committee on Deficit Reduction, to honor the trust relationship as they consider spending cuts
and revenue increases to address the debt and deficit. Maintaining investment in tribal innovation
is essential to ensuring tribes can fully contribute to America’s ecenomic recovery. Balancing the
budget will not sustain Ameriea’s economy if it leads to spending cuts that ereate further
unemployment on reservations and increase demand on already strained programs in
communifies that already have the highest rate of unemployment in the nation,

* FDIC Mational Survey of Unbanked and Underbanked Househalds (Dec, 2008

Brpetiwwor, filie.co whoyscholdsurvew! pl0,

* Department of the Treasury, {2001} Mative Americar Lending Study,

httpetrwwow.cdlfund. nonfldoesi2001_naety lending study.pdl

© Treasury 2001

7 Treasury 2001

2118, Consus Burcaw, Censig 2000 Summary File 4

? Algernon Austin, {2010}, *Differmt Race, Differsnt Recession: American Indian Unemployment in 20107
FRetrieved nt: hutpsiwaovw.cpi.orpfpaeepdfAb28 2. pd Fnomin =1

" 2006 GAG 06-1580 Report , Chrifenges o dssersing and fmproving Telecommunications For Neiive Americons
o Thibal Londs
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As Congressional leaders consider tax reform, we enconrage the Administration and Congress 1o
cnsure any tax reform deal ensures tribes have access lo [inancing options available to other
govermuents and preserves existing incentives that support the programs and services that are
needed in tribal commuaities more than almest any other sector in America.

Mative people are America’s most rural population and represent more than 3 million Americans,
1.7 percent of the population.'! Tribal lands cover over 100 million acres, or more than 5 percent
of the nation’s land base, an area comprising morz than 100 million acres. Teken together, this
area would make Indian Country Ameriea’s fourth largest state behind only Alaska, Texas, and
California, This sizable land base and the unique status of tribes as members of the “American
family of governments,” acknowledged in the Commerce Clause of the Constitution, Indian
Country is a key incubator for policy innovation to build a strong American econamy.

In spile of the opportunity presented by tribal nations, Native poople face significant barriers to
zeonomic success. As ouflined below in the energy case study (page 32), action fo remove
repulatary bartiers eould unleash significant cconomic potential in Indian Country and make an
important contribution to the development of America’s eaewable energy luture.

‘We welcome thic opportunity to engage with key Administration efficials on Lhese imporiant
issues to the future of Indian Country and our nation.

" 2010 Cunsus [P.L. $4-171] Summary File Dala and Populztion Distribution Chart. Retrieved from:
hipihewwe.census. povirde/dale20 10 census redisiricting data pl 84-171 summary files bl
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FULL LIST OF RECOMMENDATIONS

OVERARCHING RECOMMENDATIONS

1. HONOR TRIBES AS GOVERNMENTS IN ALL POLICY AREAS

a) Affirm fribal sovereignty and use executive powers ta provide equal access to funding,
adjust restrictive policies and regulations, and ensure tribes are invalved in the
rulernaking pracess

b) Encourage Congress to include tribes in the definition of “state” in all relevant legislation

c) Develop clear tax and regulatory policy in consultation with tribal povernments

TI. PROMOTE FUBLIC-TRIVATE PARTNERSIIPS TO GROW THE INDIAN
COUNTRY ECONOMY

a) Convene a meeting with financial institutions, Mative CDFIs, and tibal leaders to
develop partnerships

t} Convene a meating with tribal enterprises and surety bonding campanies

¢) Convene a meeting with large foundations to encourage co-Investnent In Indian Country

ILIDENTIFY ALL FEDERAL ECONOMIC DEVELOPMENT PROGRAMS
AVAILABLE TO TRIBES AND COMMUNICATE TO INDIAN COUNTRY

a) Develop a list of all economic development programs that can be utilized by tribes and
Native non-profits
b) Utilize low-cost imeans to communicate opporiunities o Indian Country

1IV. STREAMLINE FEDERAL TRUST DECISTIONS TO PRIORITIZE ECONOMIC
DEVELOPMENT

a} Encourage the Secretary of the Interior Lo exercise his autharity in a way that prioritizes
and advances tribal economic development (e.g. giving priority to business develepment
leases ete.)

V. IMPROVE DATA COLLECTION METHODS AND ENSURE THAT
ACCURATE DATA ARE MADE AVAILABLE TO POLICYMAKERS

a} Direct the Census Bureau to test the effectiveness of higher volume, less regular ACS
data collection (e.2. on a biannual basis, rather than menthly) with an eye to improving
data quality {particularly to narrowing error boundaries on key socioeconomic data
estimates)

b} Identily existing Federal studies and research dollars that could be applied to improving
data guality in Indian Country
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Direct all federal ageneies to review cxisting grant scoring criteria and offer tribes
alternate assessment criteria to accowmnt for the diverse quality of data describing Native
communities

Ensure that tribal grant applications are reviewed by individuals with Indisn County
knowledpe and expertise

Consult with tribes to cnswre that perfornance measures reflect indicators that are
relevant, collectable, and important to the community itself

VL. WAIVE MATCH REQUIREMENTS TO ACKNOWLEDGE THE UNIQUE

a)

CHALLENGES FACED BY NATIVE COMMUNITIES

Eliminate match requirements for arants to tribal governments

ACCESS TO CAPITAL

VII. NEW MARKETS TAX CREDIT

a}
b)
<)
9

e)

Issuc clarification that Section 17 Corporalions, Alaska Mative Corporation, and other
wholly owned tribal entities, are QALICBs

Support edueation and outrzaeh to ensure tribes have adequate information on how 1o use
New Markets Tax Credits

Provide support to identily Community Development Entities willing to work with tribal
governments

Pravide a structore that would allow 3-5 small prajects, $10 million and under ta jointly
aecess NMTCs

Include Native trust lands and Alaskan communities under 50,000 in populaticn as
eligible investment areas for New Markets Tax Credits

VIII. SECTION 1603 GRANTS

a)

Allow fribal Section 17 Corporations, as well as other wholly owned tibal entities, to
participate in the Section 1603 grant program

L TRIBAL TAX-EXEMPT BONDS

a)
b)

€)
&

Eliminate the *Essential Government Function' analysis currently used to qualily tribal
projects for tax-cxempt financing

Deem projecls underlaken by Section 17 Corporations and other wholly owned tribal
entities as qualifving projects for the purpose of tax-exempt financing

Institute federal pnarantees to back tribal bonds on the market

Exempt tribal governments from the repistration and disclosure rules within the Security
Aot of 1933



61

TrIBAL ECONOMIC DEVELOPMENT BONDS

8) Expedite the completion of the Tribal Econemic Development Bond study under the
Recovery Act

b} Expand the timeframe for current projecis (o issue a bond olfering

¢) Adjust the general time requirements for bond offering under the TED bond program

dy Reallacate unused funding for another bond offcring and adjust cap limits to encompass
larger-seale develapment projects

e) Expand eligibility o inchide ANCSA corparations and issue clarification that Alaskan
tribes and Alaska Native Corporations qualify to issue Tribal Economic Development
Bonds

Tax-EXEMPT PRIVATE ACTIVITY BONDS

a) Expand tribal tax-cxempt privale activily bond avthority 1o include commercial projects
with economic, enviconmental, or other soclal valuc

X. SURETY BOMNDING

a) Support the expansion of the Burcan of Indian Affairs® guaranteed loan program to
ensure access to surety bonding for eligible Indian-cwned constraction companics

b) Provide antharized waivers for tribes and ANCSA corporations that would facilitale both
entry and expansion into federal construction

¢) Organize and coordinate a meeting between surety bonding companies and iribal
economit development enterprises

d} Explore options that benelit contraciors (rather lhan sureties), such as loan guarantees for
operating capital

XI. TAX EXTENDERS

a) Bupport the permanent authorization of the Accelerated Depreciation & Indian
Emplayment Tax Credits

b) Allaw Section 17 Corporatians and other wholly owned tribal entities to make use of
federal tax extenders thraugh the establishment of tax credits which may be sold by the
tribal entity on the secondary market

XIl. LEASES, RESOURCE SALES & LAND INTO TRUST APFLICATIONS

a) Prioritize the timely completion ol pracedures afecling economic development in indian
country by the Departinent of the [nteriar

b) Amend the Bureau of Indian Affairs' leasing procedures to allow tribes to sclect and use
certified, licensed appraizers

¢} Amend the 162 leasing regulations ta clarify limits on state taxation power, including
feased rights-of-way
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XIII. BARRIERS TOENERGY DEVELOPMENT

a)

b}
c)

d)
€)

Expedite apency decision-making processes which have a direct effeel on iribal ceonomic
development opportunities, such as 1he approval of development projects, leases, Smber
sales, agricultural leases, leases for right of way (e.g., to develop telecommunications
infrastructure), and land inte trust applications

Amend the Bureau of Indian Affairs’ leasing procedures o allow tribes to select and vse
certified, licensed appraisars

Amend the 162 leasing repulations to clarify limits on state taxation power, including
leased riphts-of-way

Eliminate the BLM's discriminatory permit application fee to drill an tribal trust land
Amend or clarify regulations to enhance access to energy developmenl opportunities

XIY. CDFIFUND - NATIVE INITTATIVES

a)
b}

)

d)
&)

3]

g)

Suppoert inclusion of the Native initiatives in the authorizing statute for the CDFI Fund
Promole agency outreach to Native CDFIs to connect them to potential funding
opportunities

Engage tribal leaders, Native CDFIs and other stakeholders to explore changes to allow
tribes ta own a CDFI

Allow federal funds o be used as qualified match [or awards w Nalive CDFIs

Direct the Nalive Inidatives of the CDTI Fund to gather best practices and share with
Native CDTIs and tribal gavernments

Caonduct oulreach 1o financial institulions to educale them about the potential o
investments in Mative CDFI5

Encourage meetings between Native CDFIs and their elected officials to discuss
successes of NCDFI programs

XV. COMMUNITY REINVESTMENT ACT

a
b)
&)

d)
]

Direst the Consuiier Finaneial Pratection Burenu to specifically analyze new data
availoble under Dodd-Frank to assess small business lending in Indian Country

Clarify that investments in alternative encrpy facilitics and eneray efficiency
enhancements are clipible for CRA credits

Add a specilic community development (est for large banks, and remove exemptions for
small and inlermediate smali banks

Impose meaningful consequences for nen-compliance with CRA requirements

Ensurs bantk Performance Bvaluations include analysis of services provided to Native
communities

XYL SMALL BUSINESS ADMINISTRATION

2)
b

Support the tribal small business §(a) propram
Expand the price evaluation adjustments of up to 10 pereent when bidding on federal
contracts in cerfain industries to apply to all industries
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¢} Elevate the Assistant Administrator of Native American Affairs at the Small Business
Administration to Associate Aduinistrator, with prant authority and a budget

d) Encournge individual tribal cntreprencurs to scek finance opportunitics outside the scope
of Indian/iribal funding

¢) Expand investments in Malive eclrepreneurship training, including using entreprencurial
development funds for Native business centers and collaborations with Small Business
Developiment Centers ’

f) Require procurement or preferences for poods and servicas that have heen mamifactured
under supplier diversity menter protége or other agreements and have at least 51%
diversity supplier content.

2} Seek GSA btuilding leases from qualified minority Interests.

XVIT. BUY INDIAN ACT

a) Suppert and enhance the Buy Indian Act by establishing and enforcing regulations
by Explore ways to implement the Buy Indian Act for any foderal program that receives
funds for the benefit of Indians

XVIII TRADE MISSIONS

a] Conduct 2 meeting between senior Commerce officials, tribal isaders, and tribal
enterprises to discuss potential tribal participation in U.S, trade missions

SKILLS AND JOB TRAINING
XIX. STREAMLINING FEDERAL EMPLOYMENT AND TRAINING PROGRAMS

a) FFully support Public Law 102-477 to allow tribes to maximize the impact of federal job
and skill development funding

b Rescind the March 2009 OMB A-133 Compliance Supplement

¢) Work with tribal leaders and the Native American Employment and Training Couneil to
develop a program accountability system that meets the nesds of Nafive commumities

XX, TRIBAL COLLLEGES

a) Ensure tribal colleges are included in existing and proposed programs to develop
Arnerica’s workforce throngh community colleges

b} Reissue the tribal college specific Executive Qrder (EC 13270), cither separately oras a
part of an overall Executive Order un Indian education, to require all agencies to work
with tribal collepes and provide an implementation plan for such cooperation

¢) Advocate for increased funding for TCUs and assist TCUs to leverage other outside
resourees in the private seclor

d) Support TCUs in ebtaining more research grants that can assist the tribal nations that they
serve
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) Include tribal eolleges in elforis 1o develop jobs in America, looking to TCUS as training
centers for workloree development in Indian Country end rural America

f) Continue support for UTTC to develap as n reglonal training center for law enforcement
correctional officers

gy Resters UTTC as a University Center for Econemic Development to utilize the job
cregton capacity of TCUs

XX1, EMERGING EMPLOYMENT OPPORTUNITIES

a) Interpret the Green Jobs Title of the Energy Independence and Security Act ta include
tribal govermments, businesses, and veterans associations so that they can access
programs such as Pathways Out of Poverty

¥ Work in conjunction with iribal charter scheools, BIE, and non-Indian schools with
techmelopy-specific curriculums to develop youth exchange programs

XXII. YOUTHEUILD

a) Encourage appropriators to restore the rural and tribal set-aside, with a dedicated set-
aside for tribal programs

b] Work with DOL to utilize regulatory means to ensure access for tribal grantees

c) Establish partnerships between federal agencies, communily colleges, tribal colleges and
universitics, and teclnical/vocational colleges to increase access {o higher education and
foster the creation of bridge programs

d) Relax Department of Education regulations to allow YouthBuild to campete far
innovation funds

XXIIL CURRENT WORKFORCE DEYELOPMENT PROGRAMS AND SERVICES
a} Inwventory existing workforce development programs across agencies and conduct
coordinated interapency ouireach to promotc finding opportunitics

b) Encourage agencies to conduct tribal specifiec outreach where tribes and Mative non-
profits are eligible to access funding

ACCESS TO BROADBAND

XXTV. RURAL DEVELOPMENT LOAN PROGRAM

a) Reform USDA lending policics to ensure tribal eligibility for loans even when they
provide competition to rural teleeommunications companies/cooperatives

b) Redefine service arens to accommodate tribal ETC designations if a reral carrier holds
spectrum over tribal lands

¢} Identily and communicate programs that offer tribes competitive financing options (c.a.
low interest rates and exlended repayment terms or the waiver of non-duplication
restrictions, matching fund requirements, or credil support requirements fom any loan or
grant administered by federal apencics)
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Create a tribal position, filled by an American Indian or Alaska Native, within the USDA
RUS to encourage further collaborative cfforts with tribes

XXV, UPGRADE E-911 ABILITIES

a)
b}

e)

d)

Provide for SalelyNet E-911 service for tribal communities since many tribal lands reside
in rural areas thereby Increasing EMS and law enforcement response times

Ensure that wircline (clephone carriers have an updaled AL dalabase that is inclusive of
tribal lands

Ensure that wireless mobile telephone carriers fully implement and continvally update E-
911 Fhase 2 on tribal lands ensuring thai this service is sccurate within 300 meters when
determining the location of a caller and subsequently routing them lo an appropriate
PSAP '

Provide and support amendments to be inclusive of tribal govermments and lands in HR
2629 “Next Generatlon 8-1-1 Advancement Act of 20117

XXVL COMMUNICATIONS INFRASTRUCTURE

a)

b)

c)

d)
€)

1)

g)

Establish inter-agency collaboration between the Departnient of Treasury, Department of
Agricalture, and the Department of the Interior with tribes 10 develop additional
financing options callectively, and educale tribes ol available (inancing

Ensure funding mechanisms allow iribes access to technical assistance to assess
infrastructure and appropriate techuological and service solutions for deployment and
maintenance of broadband services on tribal lands

Ensure adequate access to tax exempt bond financing and that broadband deplayment
meets the *essential government function’

Support a “tribal-centric’ build out meodel for communicalions infrastructure

Use the E-Rate model for tribal conmrunitics to prioritize the need for communications
networks and for managing costs and distribution logistics

Continue waivers for the E-Rate model to provide aceess ta the general public in tribal
communities beyond the *school hours’ designation

Trgze the FCC to alter the definition of ‘library’ to allow eligibility for tribal libraries to
receive E-Rate support

XXVIl. UNIVERSAL SERVICE FUND (USF)

a)
b)
c)
)

e)

Create a ‘Native Nations Broadband Fund’® within the USF i provide targeted funding
Tor broadband deployment in Indian Country. This fund would combine Universal
Service support and federal grant resourcing programs

Support the creation of a separate tribal accaunt within the Maobility Fund

Create a “Tribal Seat” onthe Joint Federal-State USF Board ta ensure o voics for Indian
Cauntry 10 receive these vital communications services

Include broadband internet service access and mobility services in the list of services
provided by the USF

Allocate and reserve speetrum for tribal communitics and make cxisting spoctrum over
tribal lands available for public interest needs
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f) Develop a comprehensive MNative Spectrumn Policy to enhance tribal access to speetrum
for public necds and the ability to acquire and retain licenses to said spectrum

£} Urge the FCC 1o designate ‘unserved areas’ and ‘unserved braadband areas® gs those
areas that ave 15% below the nationwide average of telecommunications service

h} Inerease support for fribal telecommunications corporations to attain ETC designation in
order to provide service to tribal members

1} Include provisions for tribal comnmnities to receive funding rom the CAF, while
ensuring the continuation of vital analog services such as Lileline, Link-Up, and the igh
Caost programs

XIVIIL SPECTRUM DASHBOARD DATA

a) Advocale on behalf of tribes for an aceurate assessment of broadband capabilitics on
tribal lands to be included in the Spectrum Dashboard data

b) Grant tribes access to the Dashboard for planning purposes to develop their own
telecommunications capabilities

XXIX, REVERSE AUCTIONS OF SPECTRUM

a} Urpe the FCC ta chanpe its stance on reverse auctions for tribal and rural commumilies
and instead provide tribal priority to available specirum and offer it at disconnted or
reserved prices

b) Ensure adequate consultation s undertaken and tribes are compensated in the case that
raverse auctions continue

XXX, TRIBAL LANDS BIDDING CREDIT (TLBC)

a) Enforce the TLBC program and ensure that reciplents of these cradits build out serviee in
lribal communities

b} Intervene when providers have experienced obstacles presented by state or local
povernments

¢) Reacquire spectrum allocated to entities who fail to serve their designated tribal lands and
pive tribes first priority to obtain these licenses al reserve or discounted prices

XXXI. PUBLIC TELECOMMUNICATIONS FACILITIES PROGIAM (PTFF)

a) Extond tribal radio copsiruction permits nearing the expiration deadlina
b) Review and consider reauthorization of the Public Telecommunications Faeilities
Program to advance tribal and rural communiiies acvess to public radio and television
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OVERARCHING RECOMMENDATIONS

Bolh economic deveiopment and job creation in indian Country hinge on the unique
governmental relationship berween tribes and the federal government. This relationship was
affirmed by President Obama’s Movember 3, 2009 memo fo federal ageneies that directed all
federnl agencies to comply with Executive Order 13175 (E.O. 13173}, The Bxecutive Order
pravides the framework for a trust responsibility that spans across all federal agencies and not
simply the Depariment of the Interior (DOT}. The consultation palicies that emerged from or
were enhanced by E.O. 13175 serve an important purpose, but the federal government must
progress beyond consultation to fully support economie development in Indian Country, Tribes
nzed true government partnership with all federal apencies. This partnership will ensure that
Native people—and the United States as & whole—fully benefit from the cconomic potential
presented by our tribal nations.

I, HONOR TRIBIS AS GOYERNMENTS IN ALL POLICY AREAS

Indian tribes are polities whose governments have all of the privileges and immunifies routinely
reserved 1o ather governments in the U.S, federal structure, Nonetheless, tribal governments
often are not given the same apportunitics provided to state or local governments, For example,
the large federal appropriations in the American Recovery and Reinvestment Act (Recovery Act)
for energy programs provided $12 billion to state governments and less than $65 million Lo tribal
governments even though tribal land mass (not 10 mention immense energy potential) justified
more: than $600 million. This disproportional treatment denied tribes economic development
opportunities and deprived the nation many benefits of the immense energy patential on tribal
lands.

Rather than the appropriate treatment as governments, fribes are sometimes teeated ag
corporations ar businesses, Examples of this treatment include revenue rulings from the Internal
Revernue Service (IRS) requiring 1099 reporting from iribes for educalien and cullural benefits
provided fo their members; the essential government function analysis used to detenmine if tribal
programs qualify for tax-cxempt financing; and, general taxing inequilies which Tavar stales®
cncroachment inlo the Laxing jurisdiction of Indian tribes.

Indian Country was heartened by recent legislative cfforts that affirmed tribal sovereignty and
the stetus of tribes as governments. In the specilic policy areas covered by this roundtable, the
Dodd-Frank Act’s definition of “state™ to inelude ribal governmenis is a model that should be
pursued in other federal legistation. Robust economic growth in Tndian Country also depends on
clear tax and regnlatory palicy that affirms tribal sovereignty. Examples of this are allowing
tribes to [ully emact and utilize tax and regulatory policy ta encourage economic growth;
allowing tribal corporations te establish 8 Corparalions; or pre-empting state taxation on all
activities, andfor rransactions, occurring on leases within the contiguous borders of an Indian
rescrvation andfor Indian country. The development of such a tax policy is eritical to building
slrong, sustainable tribal ecanamies.
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Specific Recommendations
a) Affirm tribal sovereignty and usc exceutive powers to provide equal aceess o funding,
adjust restrictive policias and regulations, and ensure tribes are invelved in the
rulemaking process
b} Encourage Congress to inelude tribes in the definition of “state™ in all relevant legislation
¢) Develop clear lax and regulalory policy in consultation with tribal govemmenis

II. PROMOTE FUBLIC-PRIVATE PARTNERSHIPS TO GROW THE INDIAN
COUNTRY ECONOMY

In a time of constrained federnl resources, the Adminisiration can significantly contribute to
economie growth in Indian Country by using its significant convening power o draw Lhe
attention of private scotor and philanthropic investors to the opportunities presented by tribal
nations. Financial institution access could be enhanced by convening 2 strategy session with
large financiad instilutions, small and medium banks, Native Community Development Finanzial
Institutions {CDIs), and tribal leaders to develap innovative partnerships. To address surety
bonding utilization, the Administration could convene tribal enterprises with surety bonding
vompanies. Using the Rural Council as a framewark, the Administration could draw particular
atlention io the underinvestment by philantlwopy in tribal nations and convene large foundations
to seek commitments to co-invest in Indian Country. There are myriad other opportunities with
respect fo labor programs and breadband deployment as listed belaw.

Specific Recommendations
2} Convene a meeting with financial insiitutions, Native COFIs, and tribal leaders to
develop partnerships
b) Convene a meeting with tribal enterprises and surety bonding companies
¢} Convenc a meeting wilh large foundations to encourage co-investment in Indian Country

TILIDENTTFY ALL FEDERAL ECONOMIC DEVELOFMENT PROGRAMS
AVYAILABLE TO TRIRES AND COMMUNICATE TO INDIAN COUNTRY

The network of federal investments that promote economic development Is extremely complex.
As the Administration demenstrated with the Recovery.pov clearinghouse, aceess to information
iz critically imporiant for efficient and effective ntilization of federal resources. The simplest
starting point is to create a central list identifying financinp options from various agencies and
federal programs thot tribes and tribal members can use for business developrment. As an
examyple, the Departiment of Justice (DOJ) has instituted a Coordinated Tribal Assistance
Selicitation {CTAS) listing, which is a ceniral localion for all tribe-specific funding from the
varjous agencies within DOJ. A similar, cross-department approach in the economic
development scetor would help tribes and interested individunls access the Indian Country
cconomic development opporionities available from the Department of Treasury, the Small
Business Association, the Bureau of Indian Affairs, and other agencies.
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Specifie Recommendation
a) Develop a list of all economic developmnent proprams that ran be utilized by Lribes and
Native non-profics
b} Utilize kow-cost means to corrnunicate opparlanities to Indian Country

IV. STREAMLINE FEDERAL TRUST DECISIONS TO PRIORITIZE ECONOMIC
DEVELOPMENT

The Department of the [nterior (DOI) exercises substantial oversight in Indian affairs, Land into
sTost applications, land transfers, leases for business devejopment, and fhe saie of natiral
resaurees all must be approved by the Secretary of the Interiar. In the econamic development
sohere, this eversight pracess pots a drag on business development and acts as a disinosntlve to
potential partnerships with outside entitics. We recommend that the Sceretary exercise his
authority in a manner that advances tribal economic development. For instance, applications for
Ihe sale of rescurces or business development Jaases should be given priority treatment it the
DOI's decision-mnking process, This approach will encourage development in Indian Countey
and redues the uncertainties that car: Hscourage outside entitios from perinering with Indlan
tribes.

Specific Recoanmendation
@) Encourage the Seerstary of the [ntecior to exercise bis authorfly in a way that prioritizes
and advances trikal econamic development (e.g. giving priovity to business development
jeases et

V. IMPROVE DATA COLLECTION METHODS AND ENSURE THAT
ACCURATE BATA ARE MADE AVAILABLE TO POLICYMAKERS

While Federal data colleetion itself does not stimulate business develapment, data are
tncreasingly wsed to determine where and how scarce foderal dolters are invested. Since 2000, no
meaningful sociveconomic data about Indian Country as a whole has heen produced by the ULS.
government. The widety documented soncerns of reral and remote communities abaut the
Census Burcau's American Communiy Survey (ACS) are sven more pronounced in Indian
Country. The Burcau of Labor Statisties (BL$} essentially excludes data fiom Iudian
ceseryations in the monthly labor Soree reports, and there is o wide discrepancy between DOI
Tabor fores reports and those prasented by BL3, These data deficiencies impaiv the ability of
tribal, federat, state, and lozal policymaless to identify and respond effectively ta needs in
Native epmmuniiies. They place wibes and Native non-profits st 8 competitive disadvantage
when applying for federal grant funding,

Cost neutral improvements could be made to data collection by ensnring mare etfecive
coordination among existing lederal research studies. Tor example, the Mative American
Lending Study at the Commanity Development Finaccis? Institutfons (CDFL} Fund could be
more closely coordinated with the Native American Housing Study being conducted at the
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Depariment of Houslng and Urban Development FTUD}. Savings ained from eofleboration
cauld be apphied o the collection of addttional primary data from Indian Coustry.

Swecific Recommondationy

a3

L

<)

a3

€)

T¥raet the Consus Burean to test the affectivencss of igher velume, less repdar ACS
datn cellestion {2, on a hiannual basis, rather than monthiy} with an eya to improving
deta quabity (particularly to narrowing error houndaries on key sociceconomic data
estimates)

Identify existing Tederal studies and research dolars thar could be applied to improving
data quality in Indian Country

Exrect gl} federal agencies o review sxisting mant scoting eriterin and ofer tribes
altarnete assessment criterin to account for the diverse guality of data describing Native
gormuotics

Bnsure that ribal grant applications are reviewed by individuals with Indias Country
knowiadge and expertise

Consult with tribes to ensure that performance measues reflect Indicators that are
relevant, collectabla, and important to the cammunity jtsalf

V1. WAIVE MATCH REQUIREMENTS TO ACKNOWLEDGE THE UNIQUE

CHALLENGES FACED BY NATIVE COMMUNITIES

Mos! irfbes have extremely limited resources, philantheopy in nal and tribal commmnities is
anemic at best, and mnch of the money available lo ribes (and Native nonprofits} comes from
grants and otfer foderal soerces, Because fwibes lack the fax base availabls 10 other povernments,
imposing a maich requirement on xibal govermments has frequently resulted in tribwes scrambling
to find metehing funds from limited resources and has often led ta the vnderutilization ol funds
or prechuded fribes from appiying for them.

Specific Recommendativns

2} Elminate matcl: requitenonts for grants to fibal governmenis
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ACCESS 1O CAPITAL

While semie tribes have succeeded in the ares of besiness dovelopment and job creation, most
tribal governments and individual tribal citizens have stmiggled to access Lhe necessary capital to
build streng, healtivy coonomics within their sovereipn temitories. Expanded access o capitsd
includes three different siralegies that can ba employed by the federal government: {1) greater
aceess to traditional financial capital markets (investment capital, morigage capital, ete.); (3)
greater aceess to federal dollars that can provide seed maney For project develspment; and, (3}
promoting strategies that expand exdsting fikat busincsses—"taising capilal” by gererating
increased usiness revenues. The following i3 a Iist of sugpestions for expanding access to
capital in Tndian Country that the curent Adminisiraten could promote without legislation and
with little to no cosl.

TINANCING PROJECTS, FEDERAL INCENTIVES AND FROGRAM

Finanse iz the foundation of business developmant, While there are a host of financing
epportunities available for business development in genernl, sometimes, due to regulzlory
barriers or basic lack of informetion, tribes experience diffienlty making use of these
opportunities.

VII. NEW MARKETS TAX CREDIT

The Mew Markets Tax Cradit (MTC) is an incraasingly important tnol to catalyze private soetor
investments that create fobs and enbance sccess fo oapital for small husinesses and commemity
development, especially in distressed communities like Indian reservations. While the NMTC
has limitations concerning what activities qualify, as well a3 what types of communities are
targeied as beneficiaries, the IRS has issusd guidance that identifics an Indian tribe as a targeted
population,' meaning that wiknt corporations are qualiSying businesses for projest financing
through the vse of NMTCs. However, because of the complicated nature of utilizing MMTCs,
fribes have generally steered clear uf them as a notential financing option. Beyond the [RS
designation of Indim yibes a5 o targeted population, the governmment should farther elarify it
Scction 17 Corporations, as well s other wholly swned tribal emities, are qualified active low-
jncome communily business (QALICE).

The comphicatad natiwe of utilizing NMTCs has maant they are underatilized to serve Mative
communities, Under the NMTC program, the actual eredit is passed through a Commmusity
Dievelopment Entity (CIDE) to potential investars. In retum, QALICEs are able to seck funding
direetly from the CDE. Tribes nead assistance in loeating CLEs that are willing to cantributs
towards ecencinic development woojeets in lndlan Country. Clarification of Sestion 17
Comorations, and other wholly owned tribel ertities, as GALICE wouid help tribes attract CDEs

12 Sze IRS Fublication: New Matkets Tax Credit, Chaptor 1; Jtrochuction fo New Mavkers Ta Credlit, 1; Chapter 2;
Jezewes ot the CDE Leve, 14, May 2010; Adapting the definition of “targeted popaation” within the American Job
Crcalion Act oF 2004, IRT §4510eK20
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willing to work with tribal commmnities, A structure that waonld ellow theee 1o fve Native
prodects to partner 10 meel the currect minimue theeshold 0f 310 million for smmlier projects.

Specific Recommendutions

23 Issue clarificazion that Ssotfen 17 Corporations, Alasks Ntive Corporation, and other
wholly ownzd tribal extities, are JALICE:

b} Support education and cutrench to ensure tribes have adequate information on how fo use
New Markets Tax Credits

&) Provide suppost to idontify Commmnity Development Entities willing to wark with #ribat
EOVEITITENS

d} Provide a structure that would allow 3-5 small projects, $10 million and vnder to jointly
access NMTCs

2} Ineclude Native trust lands and Alaskan communities under 5,009 in pepulation as
eligibie investmenl areas for New Markets Tax Credits

VHI. SECTION 1663 GRANTS

The Treasury’s 1603 grant program provides cesh srant incentives for renewable energy
projects. However, this funding is not availabls to governments, including tribal governments.
We rccamumend policy chanses that wovld allow tribal pavernments, through Section 17
Comporations or whoily owned tribal catitics, and AMCSA corporations o use Section 1603
grants,

Allowing wibal povernmenss to use Saolion 1603 prants to finence energy profects will help
glisviate Lie taxation Issece which ofter stagneics energy development in Indian Country which,
in turn, denies the nation access o a critical renewable encrgy source and undermining tribal
aconomic development potential, Palices that encaurage tribes to partner with outsids entities
have also heen used io panalize thet same parinership through dual taxation (as established in
case kew}. By aliowing tribes to use Section 1503 grants for encrgy developmient projects, wibes
would be encouraged to take an awnership inlerest in these prejects, expediting teibal enerpy
prajects and supporting their success.

Speeific Reconmmendeiion
a) Allow tribal Section 17 Corporations, as well as other wholly owned tribal entilies, to
participate in the Section 1603 grant pragram

IX. TRIBAL TAX-EXEMFT BONDS

Tas-exemot bond Snancing hos remafned an underused option for tribes beeavsee of theee issues:
{1) the “essential governmsnt furction™ threshold {roquired by Section 7871 (€}(1) of the Intornal
Revenue Code (TIRC)) that tribal projects must meel to qualify for tax-exempt financing; (2)
tribes” genera] Jack of aveess to the investment market; and, (3) the lack of a strong tax base.
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The Department of the Treasury (the Treasury} has indicated the need for a more streamlined
apprezch in deienmining which tribal projects qualify for taowampt finencing. A reasenclble 2nd
sitaightforwvard approach would he to consider any activity undestaken by a Seetion 17 Tribal
Corporation, or other wholly owned iribal entity, te meel the threshold necassary to qualify for
tax-exempt financivg, This approach makes sense because such tribal corporations are
tncerporated for the sele puposs of supporting the government functions of the fribe. While
tibal governments may have meve “corparate fike” slements than their state and local
couttterparis {(hecause of Indian Reorganization Act impositiens, resteictions on their power o
tax, and legislative requirements like these io the Indian Gaming Regulatory Agt), tibes’
busitess engagement is really no different from state and local governmenlts® revenue-generating
business enpagomant with state Iotleries, sleohol sales, hunting and fishing lfeenses, and the like,
Any meaningfidl aconomic development initistive pertaining to tibes mast wcognize these
cesontisl similarities between tiba governinents, state governments, and local povernments
rather than penalize tribes for focusing on a mix of revenue-generating netivifies made necesyary
by adherence other federal laws.

In addressing the second and hird conceins, we propose the Indinn Finance Ast and tae IRC be
amended to sliow federal guarantess to back wribal bonds en tho markel, Traditionally, staies and
Iocal governments secure their bonds through: their tax base, This tax base consists of proparty
tax, income tax, sales tax, and other taxing stteams which generate encugh revenue to uss as
collateral for bond zecurity purposes. However, from a tribal parspective, high vnemployment
maigs, Lhe trusl atns In which their land {3 heldd, 2nd inequitics In corrent tax law make i
impossible for mibes lo seoure thelr bonds using their tax base, Most itbes exercise 8 modest
sales (ax, a hotel 1ax, and gas taxes, but are constantly competing with neighhoring statcs pver
the right 1o tax transaetions within their own jurisdiction. Ensuring federal puarantess are
avatlable to back tribal band offerings will allow tribes to uze their bording authority more
effectively and frequently, creating jobs and business developmaent on the reservation,

Currently, the Indizn Financing Aet probibits federal guarantees as a source of security for jax-
exempt bonds.'® Alse, the [RC currently prevents tax-exempt treatmenl of any bond backed by
fedeeat guarantccs‘” We recommend bonds guarantzed by the Department of the Interior for
trihat tax-exempt bond lssnances be added to the exceptions listed within that section. Taken
iogetier, these proposed amendments to the Indian Financing Act and the IRC wouid expand the
tax-exempt financing realm beyond wealthy ribes to include hibes with moderate eapitol
resources to leverage,

Tribal govemunerts are not cxempted Fom the ropistration and disclosure rules set forth in the
Scoutities Act of 1933, whereas state and local governments are {Securitios Act of 1833, 15
U.B.C. 77c (a)(2), (B)). Thws, tribes must either bear the registration costs or issus bonds into the
private placement market, which penerally provides inferior terms,

"2 Loo Indian Finaneing Act, 25 U.5.C. §§ 1451
H See Internal Revenue Code, 26 LLE.C. § 148 (W)
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Specific Recourmendations

@ Eliminae the ‘Bsseniiol Government Function” analysis cursently used to qualify trital
projects far tax-exempt financing

b} Deem projects underlaken by Section 17 Corporations and other wholly owned wibal
entities as qualifving prajects for the purpose of tax-exempt financing

¢} Institute foders]l guarantees to back #ribal bonds en the market

d} Exompt tribat povesnments Fom the registiation and disciosura rules within the Scourity
Actof 1933

Trigat EcoNopic DEVELGFMENT BONDS

Bection 1402 of the Recovery Actincluded a provision for the jssvanee of Tribal Economic
Development Bonds {TED Bonds). The putpose of the TED Bond componenl of he Acl was to
hoast scanomic development projects in Indian Country and to gerve as a pilot project, wherehy
ibal governments would be able to issue tax-exempt bonds on a level of parity with state and
loza] governments, The Saeretery of the Treasury was to izsne = study on TED Bonds no later
than a year after enactment of the Recovery Act. More than two vears later, B conspieted study on
he TED Bonds has not been released. The Administatian shoold ensure the study is completad
and digseminated as soon as possible, If the findings from the study indicate that TED bonds
were successfisl, the Administration should support the program’s iransition out of the piot
phase ard inte il pogrem implementation,

The TED Bond offering under the Recovery Act also needs several adjustments, Currently, the
date by which an applicant must declare that they reasonably expect o issue a bond is
approximately one vear from the requested allocation. This imefiame needs to be expanded.
Tribes are finding that, for o varinty of reasons, I takes longet than a year o 2ven gt most
prgients shovel ready, [et alone ready for a falr mrarket bond offerdng, One of the reasons for this
is the arducus BIA leasing process (see below). Mext, the $30 million cap on TED Bands needs
to be lified to ensure tribes have aceess to better financing options, The initial ralicnale given for
the 530 miflion cap was that there were concerns about larger, wealthy tribes wtilizing the
ranjertty of the TED Bond funding if no czp was {ostimted. However, there stitl romains 2 lasge
snused amount of alioeared fundiog, Cne of Mg reasons for this is that tribes do not want Iy
obtain two debt sourees for one development praject, As it stands, if a tribe wanis to finanee &
$50 million hotel while wtilizing TEN Bonds, they must seek the additional $20 million &om
another source. Tribes would like the opportunity 1o develop these types oF projects within a
singie finamce obligation. Pinally, Alasks Native Clalms Selement Act (ANCSA) corporntions
seek elipibility to wiilize TED bonds to fnance projects to meet the myriad needs of Adaska
Mative communities.

The Treasury Departeient needs to veatloents the remaining finds o another bond offering with
these suggestions in mind. The TED Bond componeal of the Recovery Act presents o great
development opportunsity for iribes and should be maximized under existing resouross.
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Specific Recommendations

a) Expedite Lhe completion of the Tiibal Economic Development Bond study under the
Recovery Act

b) Expand the timeframe [or eurrent projects to issue a bond offering

¢} Adjust the general time requirements lor bond offering under the TED bend program

d) Reallocate unnsed funding for another bond offering and adjust cap limits to cocompass
larger-scale development projects

€) Expand clipibility to include ANCSA corporalions aad issue clarification that Alagkan
trities and Alaska Native Corporations qualify to issue Tribal Economic Development
Bonds

TAX-EXEMPT PRIVATE ACTIVITY BONDS

Currcnily, tribes may only issue tax-exenpt private activity bonds (PARSs) for tribal
manufacturiog fueilities, while states may issus PABs for a widc variely of development
projects {e.g., aitports, docks and wharves, mass commuting facilities, facilitics for the local
fumlshmg of electric cnergy or gas, sewape facilities, as well as a host of other qualifying
purposes).” Expanding the PAB authority of [ndian fribes will help attract and pramote
economic development within the contigrous borders of reservations and tesritories. The latest
reporl issued by the Advisory Commiltee on Tax Exempt and Government Entities (ACT)
suggested expanding tribal PAB authority to exlend Lo commercial projects which have
economic (job creation), environmental, or other social value (e.g., renewnble energy projects;
retail facilities; tnurlsm and recreation facilities; land acquisitien or reacquisition of historical
homclands, ete.).)”” We support this recommendation and suggest that any regulatory, andfor
procedural processes, such as volume caps, be developed throuzh consultation with tribal
leaders.

Specific Recamiendation
a) Expand nibal tax-exempt private activity bond autherity to include cormmercial projects
with ceononmie, envirommnental, or other social value

X. SURETY BONDING

Expansion of the BIA’s guaranteed loan program will reduce the perceived risk associated with
tribal severeign immunity that is assumed by insurance companies. It will also increase access to
infrastructure and sther construction-related projects, and gencrate job opportunities and
business growth during difficult ceonomic times a1 no, or very lmited, cost to the federal

™ Seg, IRC 26 U.S.C. § 7871 {£)(2), ()(3).
s - Seg, IRG26 LLS.C. § 141 (e), 142

7 Advisory Cotrnillen on Tax Exempt and Government Entities (ACT) Repart, fudion Tribal Govarnments.
Supplemental Repor: on the Imph ion of Tribal £ iz Develoy Bonds Uinder the Averican Recovery
and Reimeestucnl Aot af 2009, 12, June 15,2011,
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government. The Administration should use existing awthorities to provide surety bond
guarantees.

We request that the Administration provide anthorized waivers for tribes and ANCSA
corporatians that would facilitate both entry and cxpansion inte federal construction. Surety
bonding is one of the largest barricrs to eniry and growth in federal conlracting construction in a
highly competitive and capital intensive seclor. Construction is alse an area with a much higher
probahility of providing direct employment from tribal members and ANCSA, tribal member
shareholders, From a regulatory standpoint, thiz authorization could be made available, but
limited by mecting certain goals such as tribal member employment opportunities or other
metries,

The surely requirement on construction contracts arises out of the Miller Act. There is anly one
provision in the statute — 40 USCA § 3134 -- which addresses the waiver of Miller Act
requirements for cortain types of contracts, Under this provision, the Administration, thirough the
Seerctaries of the Army, the Navy, the Air Force and Transportation may waive Miller Act
requirements for: (1) cost-lype contracts that entail the construction, alteration of repair of any
public building ar public work of the Federal Government; or, (2) contracts that entail the
manulacturing, producing, furmishing, constructing, altering, repairing, pracessing or agsembling
of vessels, aircraft, munitions, materiel, or supplics for the Army, Navy, Air Force or Coast
Guard. There is one additional provision in the law that authorizes the Secretary of
Trunsportation to grant the waivers for contracts for the construction, alieratian, or repair of
vessels when the contract is made under the provisions of twa other luws,

As noted in the overarching recommendations above, the Administration can alsa utilize the
federal government's canvening power 1o bring together surety bonding companies to educate
them on the potential olTered by tribal projects. For a variety of reasons, tribal enterprises have
not yet developed robust working relationships with the verious surety bonding campanies,
Convening a meeting between surety bonding companies and tribal economic development
enterprises would make a substantial contribution to establishing strong working relationships
for future projects.

Speeific Recommendations

4} Support the expansion of the Bureau of Indian Affairs” guaranteed loan propram to
etsure access to surety bonding for eligible Indian-owned construction companties

b) Provide authorized waivers for tribes and ANCSA corporations thal would facilitate bolk
entry and expansian into federal construetion

¢} Oryanizz and coordinate a meeting between surety bonding campanies znd tribal
econamic development caterprises

d) Explorc options that benefit contractors (rather than sureties), such as loan puarantecs for
opcrating capital
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XL TAX EXTENDERS

The zeeclerated deprecintion and Indiun employirent tax credits ave inconsistently available
hecause they are renawed from year o year and arc often not resewed in time or are made
retmactive. This incansistency makes them unreliable as investment vehieles to support milti-
vear, large-scale projects - which they are intended to incentivize,

The Administration should support long-term investment and production tax incentives that can
be counted on by Investors and used as an osset by tribes, Making these incentives permanent
wonld not add additiona! cost an an gnoval basis. [t would al9o attract non-ludlan businesses into
Indian Country instead af enly benefiting those non-Endian businesses already doing business on
thie rasarvation,

Also, these federal incentives do little for tribally owned entities. The initial intent was to athract
ourtside business to promate economic development and job crestion in Indian Country. Asa
result, tribally ownad businesses receive na incentives. This is discouraging because tribat
businesses sncowage job growth and economic developmennt better within Indian Country than
ontside entitics becanse thoy are investing in their own commimily. We recominend the
aceclarated depreciation and Indian employment tax credit be available to Section 17
Corpurations, and other wholly swned tuibal entitics, in the form of tax credity which may be
sold an the secondury market.

Srecific Recommendution
a) Support the permanent autharization of the Accelerated Depreciaiion & Indian
Employment Tax Credits
By Allaw Section 17 Corparations and ather wholly owned tribal entities to make use of
fadaral t extenders theengh the esiablishrnent of tax credits which muy be scld by the
tribal antity on the secondary market

OVERCOMING ADMINISTRATIVE BARRIERS

The DO oversses a wide variety of procedures pertaining o development on wiba] lands. Muny
ol thege areas of oversight have direct effects o economic development and job creation. We
recornmend the Secretary of the Interior draft an agency-wide initlative Lo expedite any prozesses
that affect econcmic development in Indian Couniry,

XII, LEASES, RESOURCESALES & LAND INTO TRUST APPLICATIONS
Thete is an extaordinary current backlog of leases and land into trust applications that have real

implications for ribal economies. Research has demonstrated that some BIA rexfonsl offices
have eTcotively prioritized land trassactions with econonc implications.'® DO must

B NCAL Policy Research Cenler, (2008, Exercising Sewsrefgnty and Expanding Econonrle Opportnitp Through
Triba! Land Managowient.
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institutionalize these best practices at the national level. If expedited, the appraval of
development projects, leases, timber sales, agricultural leases, leases for right of way (c.g., to
develap elecommunications infrastructure), and land inte trust applications would quickly and
effectively jumpstart tribal economies,

The GAQ issued a report that “found ne slatutory or regulatory requirement that appraisals be
used to catablish lease values,”"? yet the appratsal process remains an integral companent to lease
appraval under currenl B1A prosedures. Shart of eliminating the appraisal procedure altogether,
we recammend that tribes ba given the liberty to select their own land appraisers, providing those
appraisers maintain the proper certification and/or licensing requirements. This adjustment in
current procedures allows the tribe to partner with DOI to expedite the leasing procass,

DOT has indieated that it is currently amending the 162 leasing regulations Lo state that aclivities
pursuant to leased trust Jand are nol subject lo regulatory jurisdiction by cutside entities,
including 1axalian by states or counties. We recommend this language be drafted to include
leased rights of way, which, under current case law, fall within the jurisdiction of the outside
entity. This is important because tribes sametimes lease riglis of way te non-Indinn entitics to
develop telecommunications infrastructure, not knowing that this action currenily cedes
juristiction. The result is that tribes expose themselves to ouside taxation which does not benefit
their communities.

Specific Recommendations
d} Priorilize the limely eompleticn of procedures affecting economic development in indian
country by the Department of the Interior
e) Amend the Bureau of Indinn Affeirs' leasing procedurcs to allow tribcs to select and use
certified, licensed appraisers
f) Amend the 162 leasing regulations o clarily limits on stale taxation power, including
leased rights-of-way

XIIL BARRIERS TO ENERGY DEVELOPMENT

In addition to the adminisirative issues onilined shove, the 56,500 fee—payable to the Bureau of
Land Management for each application for a permit to drill on Indian lands—presents an
inequitable disincentive to energy development on tribal lands. The scope of the disincentive is
demonstrated by comparison with state fees. For example, in Lhe state of Montana, the same lee
ranges beiween $25 and $150. The fee was intended to target energy development an federal
lands, not tribal trust lands, but unfortunately it has been interpreted in & manner which frustrates
oil and gas develapment on Indian lands. The Administration should ask the BLM to retract
ELM Instruction Memorandum No. 2008-043, which included Indien minerals within the scope
of the $6,500 fee. Alsa, BLM should be asked to issue a memorandum clarifying thet Indian
minerals are outside the scope of the energy developmient on federal lands targeted by the initial
fee.

¥ GAQ: Report to the Subcommittee on Interior and Related Apencics, Commilee on Appropriations, U.S. Scnate,
Indian Programs - Bid Skonld Streamiinie Be Pracess for Estimating Land Kenlal Volver, 2, June 19970,
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The Administration can also nterpret the Energy Policy Act 0f 2005 to support and fund iibal
capacity building; clarify crileda regarding fullillment of renewable part{olio standards; and
reduce the tribal cost share for energy projects under the 2005 Act back to levels in the Energy
Policy Act of 1992, With respect Lo energy efficiency, revision of DOE Weatherization
regulations and pelicies to include tribal programs would enable tribes 1o receive funding
directly, without carrying the burden of proving thet state programs de not serve their members.

Speeific Reconvnendations

a) Expedile agency decision-making processes which have a direct effect on tribal economie
development apportunities, such as the approval of development projects, leases, timber
sales, agricullural leases, leases for right of way {e.g., to develop felecommumications
infrastracture), and land into tust applications

b} Amend the Bureau of Indian Affairs” leasine proccdures to allow tribes to sclect and vss
certified, licensed appraisers

¢} Amend the 162 leasing regulations to clarify limits on state taxation power, including
leased rights-of-way

d) Eliminate the BLM's discriminatory permil application fee to drill on tribal trust land

e} Amcend or clarify ropulalions ta enhance access Lo erergy development opportunilies

REGULATING TRIBAL FINANCE DEVELOPMENT

As tribal economies begin fo prow, loeal financing needs for businesses, individuals, and tibes,
increase and are exacerbated by the Inck of finaneial institutions serving their communities. The
Administration can help support the development of tribal financial institutions serving India
Country and shape the services provided by outside financial institutions currently sitnated to
help tribal members,

X1V, CDIIFUND-NATIVE INITIATIVES .

Currently, there are more than §0 certified Native CDFIs located in 18 states serving Indian
Country, Alaska, and Hawail, The majority of them operate in low-income rural communitics.
CDFIs provide a wide range of financial products and services including microenterprise loans,
small business loans, consumear loans, moertgage financing, finaneial education courses and eredit
repair. Ay such, Mative CDFI5 play a vital role in developing financial seenrity within tribal
commuaities, many of which have litfle to no aceess to local banking institutions. They also play
a eritical role in develeping financial and entreprencurial skills — a direct investrment in the
reservation workforce.

While the recent growth in certified Native CDFIs has been et with increased federal
appropriations, the Mative Initiatives do not have a dedicated [ine-item in the federal budget. The
importance of the Mative Initiatives should be underscored by an appropriation of at least 10
percent af the CFT Fund budget. We eneourage the Administration to support the jnelusion of
permanent language within the Riegle Community Development and Regulatory Improvement
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Act, the CDFI*s enabling act, to cnsurc the longevity and continued suppart for the Native
Initiatives,

The emphasis of the CDOFT Fund on non-government entitfes has meant that tribal governments
bave been kept at arm’s length in most cases of CDTI development. On the other hand, some
tribal gavermments have invested deeply in their CDFIs and seen significant suceess, Exploring
regulatery or legislative options 1o explore certification of tribally-owned CDFIs may offer
polential W snpage ribal povernments more fully in financial institution development to serve
their communities.

It a recent nationwide survey of Mative CDIIs, 90 percent of respondents indicated receiving
federal funding in the last 10 years. When asked about thelr experiences and ufilization of
funding from six federal departiments that commanly fund eommunity development, 38 percent
ol the programs were used by less than 3 MCDFIs. 10 of the 31 listed (ederal programs were not
used by any of the partieipating NCDFIs,*® This demonstrates a clear need for better agency
outreach and coordination to ensure the success of Native CDFIs.

Another explanation for low utilization of other federal fanding sources is the onerous match
requirements applied to many federal government programs. Given the proven success of Mative
CDFIs, regulations should be amended to climinate mateh requirements completely or at least
allow other federal awards (.5, HUD, the Administration for Native Americans, and other
agencies) to be used to meet the match requirement associated with CDFI Fund awards.

As with other cconomic suecess stories in Indian Country, effectively “telling the stary™ to
ensure ather tribes can benefit from lessons learned Is invaluable. The Administration should
direct the Native Initiative of the CDFI Fund to gather best practices in CDFIs serving Native
and other rural and disadvantaged communities. These suecesses should be specifically shared
with iribal povernmenls in appropriale regional and national setlings.

As noted zbove, mainstream financial institutions provide quite limited services to Native
comimmnities. The Administration should use its eonvening power to bring together financial
institutions to explare strategies to increase access to private financing that can be wiized by
Mative CDFLs.

Native CDFIs fulfill an important role in develaping tribal economies. However, the majorily of
Native CDFIs reporl that Lbey have lite to no conlacl with theic representatives in Congress. The
Administration should enconrage Native CDFLs to communicate on a regular basis with their
elected officials. When elected officials hear and see the good work Mative CDFls are doing lor
their communities they will be stronger advocales for Nauve CDFIs and help support budgets
that include community development funding.

® Natlve CDFI Network, The Ulifization of Federal Funding Resources by Netive CDFIs: Survey of Native CDIFls,
4, January 204 1.
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Specific Recommendations

a) Supporl inclusion of the Native initiatives in the authorizing statute for the CDFI Fund

by Promote apency outreach to Mative CDFlz to connect them to potential funding
opportanities

¢) Engage tribal leaders, Native CDFIs and other stakeholders to explore changes to allow
tribes to own a CDT1

d) Allow federal funds to be used as qualified match for awards to Nalive CDFls

e) Direet the MNative Initiatives of the CDFI Fund te gather best practices and share with
Malive CDFIs and tribal governments

f) Conduct ouireach o financial institulions 10 educate them abouwt the potential of
investments in Native CDFls

£} Encourage meetings between Malive CDFIs and their elecled oflicials ta discuss
successes of NCDFI programs

XV, COMMUNITY REINVESTMENT ACT

Lack of data in Indian Couniry often hinders tribes’ ability to support their initiatives. This is no
diflerent in the area of small businesses and financing for tribes. The Dodd-Frank Act requires
that financial institutions colleet and that the Consumer Finaneial Protection Bureau report
information concerming credit applications made by small businesses and women- oF minority-
owned businesses. These data should be specifically analyzed to identify challenges to capilal
access for Mative entreprencurs. It would alse be helpful for finaneial institutions to colleat
Census tract data on community development lending and investing; small business lending; and
bank deposit and consumer lending. This emphasis on data that is specific to Indian Comntry will
enable tribal communitics ta cvaluate hank peiformanee. This is important since a large body of
research indicates that minarities received more high-cost and risky lending than was justified
based on their creditworthiness.

Desplte the sipnificant alternative etergy potenitial in Indinn Country, there are numerous
regulatory barriers to capitalizing on the renewable energy available on tribal lands. As noted
above, despits these opportunities, tribes have been left out of federal efforts — and many private
investments — to support domestic energy develapment. To ensure maximum benefit for the
national, repianal, and Iribal econemies, trikes can and must be pravided with the same
opportimitics as states to hecome meaningf] participanis in the nation’s clean cnerpy future, As
recommended by the Center for American Progress, the agencies should clarify that both
investments in alternative energy facilities and energy efficiency enhancemenls can be
considered for CRA credit. This regulatory clarification offers mueh promise far economic
development and innovation in tribal communities.

The few Mative cornmmnities that do have bank branches on thelr reservations, are afflicted by
one of two challenges: (1} served by small or intermediate small banks whose CRA exams are
net sufficiently robust; or (2) scrved by branches of large banks that can offsct underinvestment
in Native communitics with lending activitics elsewhere, It is eritical for the agencies to both
remaove exemptions from data reporting and other tests for small hanks {as was done, for
example, in the Dodd-Frank Financial Reform Bill), and add a community development
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camponent Lo the CRA exam for large banks. We need an exam methodology that incentivizes
ihe investment in community infrastructure to serve remote, rural, and especially, reservation
cammunities. The current struzhure of large bank exams allows a lack of commumity focused
lenrding to be oliset by hame ar business lending in other communities (afien uchan
communilies).

The agencies should also impose meaningfid penalties on banks that fail to receive satisfactory
prades en lheir CRA exams. Cne bank in South Dakoia, lacated in the midst of the Lake
Traverse Reservaton of the Sisseton-Wahpeton Oyate, has received “needs to Improve” as its
grade an all five CRA. exams since 1996 with no clear consequences for this onpoing non-
compliance, Tt is also striking the degree to which Performance Evaluations (PEs) of banks that
serve communities with large MNative populations complately exclude analysis of bank serviee to
tibal nations. Ageneics must require that PEs that cover banks whose service arcas include
substantial tribal 1ands and/or Native populations assess the degree to which those institutions
serve the Nafive cormmumities in question.

Specific Recommendations

a) Direct the Consumer Financial Protection Bureau to specifically analyze new data
available under Dodd-Frank to asscss small business lending in Indian Country

b} Clarify that investments in alternative energy facilities and encray cfficicncy
enhancements are eligible for CEA credits

¢} Add a specific cornmunity development test for Jarge banks, and remove excmptions for
small and intexmediate small banks

d) Imposc meaningful consequences for non-compliance with CRA requirements

€) Ensure bank Performance Evaluations include analysie of services pravided o Mative
communilies

ENCOURAGE ENTREPRENEURSHIP AMONG TRIBAL MEMBERS ON
AND OFF THE RESERVATION

While (ribal governments have made great strides in developing their economies with the
financing tools available to them, individual irikal members still Jace the highest unemployment
rate of any other minorily group, and individual entrepreneurship remains largely
underdeveloped among Indian pesples. Indian people interested in developing business ventures
must be included within any policy promoting economic development in Indian Country,

XVI. SMALL BUSINESS ADMINISTRATION

CGovernment contracting in Tndian Country, throngh the wibal 8() program hes been subject to
more regulatory oversizht from boih the 8mall Business Administration and Department of
Defense than most other contracting programs. The regulatory oversight combined with
Conpressional oversight has had a chilling elfect on the very agencies that the Naiive
communities rely on for contracting revenue. The tribal 8(a} program has already been altered in
the Senate by placing a justification requircment on contracls exceeding $20 million. This Is a Lar
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lower threshald than that applied to other sole sonrce awards. Tribes use the 8{a) program ta
support the cconomic health of entire communities, and it has proven effective regardless of a
tribe’s location ar size, making it a viable tool for all tribal governments. To support this
clfective incentive for tribal governments, the Administration should demonsirate their clear and
unambiguons support for the program and provide certainly in the contracting markeiplace.

We fircher recammend that the price evaluation adjusiments of up to 10 percent when bidding
an federal contracts in certain industries he expanded to all industvies. This adjustment would
eracourags grealer participation in the program at a time when the Section 811 has had a chilling
effect on government coniractors.

The Administration should support legislative language thet elevates the Office of Native
American Affairs (Office) within the Small Business Administration {SBA). With limited
suthority and resources, the Office promotes Native-owned 8(a) business development,
HIUBZone empowerment and other povernment contracting, entrepreneurial education, and
capital access. [t is necessary that the Oilice be brought into line with other administrators at the
SBA and have the capacity to provide funding for Indian-foenzed technical services through
tribal colleges and existing service providers.

Other non-tribe specific SBA opportunities, such as the SBA 7{a) program, offer potential
funding opportunities. The 7(a) program pravides [inancial help for businesses that handle
exparts to foreign countrics, businesses that operate in rural areas, and lor other specific
purpeses. The leans offered to businesses operating in rural areas are smaller, yet have a mare
streamlined, simplified application process, Similarly, the SBA Section 504 loans operate in
conjunclion wilk communily-based non-profit orpanizations. Mare information needs to be
accessible to individval tribal snembers interesting in starting their pwn business ventures,

Specific Reconmendations

a)} Support the fribal smail business 8{z) program

b) Expand the price evaluation adjustments of up to 10 percent when bidding on federal
contracts in certain industrics o apply to all indusiries

¢} Elevale Lhe Assistant Administrator of Native Amercan Affairs at the Small Businass
Administration to Associate Adminisirator, with grant authority and a budget

d) Encourage individual fribal entrepreneurs to seek finance opportunities cutside the scope
of Indian/tribal funding

¢) Expand investments in Native entrepreneurship training, including using entreprenenrial
development funds for Native business centers and collaborations with Small Business
Development Centers

f) Require GSA procurement or prelerences [or goods and services that have been
manufactured under supplier diversity mentor protégé or other agreements and have at
least 51% diversity supplier content.

g) Seek GSA building lenses from qualified minority interests.
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XYII. BUY INDIAN ACT

No single measure would do more to help resuscitate Indian Couniry employment, particularly in
manufaciuring, than an encompassing buy-Indian government procurement requirement. All
infrastructure projects funded and puaraniesd by the federal government and the proposed
infrastructure bank should require purchases 1o be made in [ndian Country rather than overscas,
coasistent with our international trade agreements. As well, 1o qualily as "Made in Indian
Country." at least 75 percent of the content should have to be manufaetered within tribal borders.
To make that happen, the While House by Execulive Order and Congress by legislation should
require domestie contenl caleulations Lo be effective and transparent. Domestic sourcing
requirements for all government pracurement programs (2.g., Buy Indian, the Recavery Act, the
Energy Policy Act of 2003) and proprams that support Indian Country {e.g., the 8(a) program,
the HUEZome pragram) should also be reviewad to ensure thal contracting agencies are abeying
arid implementing the requirements, The Defense Authorization Bill passed in December that
requires the Pentagon to buy salar panels from ULS. manufacturers is a pood model. In addition,
Congress needs to enact an all-Indian successor to the 1933 Buy American Act.

Ma regulaticns to implement the Buy Indian Act have been issued in 75 years. Througha
combination of regulation and expanded legislation, the Administeation should support lang-
overdue regulstions and changes to the Duy Indian Act which ensure that preference Is given to
on-reservation Native individuals and enterprises, and ANCSA corporations, in awarding
confracts, and subsequent subeontraets, with the Depariment of the Interfor, Indian Health
Service and other agencics serving American Indian and Alaska Native populations. The Buy
Indian Act should also be amended to require the recipiznt of a contract to provide training and
crployment prefercnces to Mative people. Furthermore, consullation was held, March 2010, on
draft repulations for the Buy Indian Act. Yet, to date, DO1 has failed to releasc ifs final
repulations,

Specific Recommendations
a) Support and enhance the Buy Indian Act by cstablishing and enforcing repulations
b) Explore ways to implement the Buy Indian Act for any federal program that receives
funds for the benefit of Indians

XVIIL. TRADE MISSTONS

Given the increased prevalence of cultural tourism and the sophistication of tribal enterprises, the
Department of Commerce should include Indian Country representatives when asscnbling trade
delegations from government and the private seotor.

Specific Recommendution
a} Conduct a mecting between senior Commerce olficials, tribal leaders, and wibal
enterprises o discuss potential tribal participation in ULS. trade missions
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ALTERNATIVE ENERGY
A CASESTUNY DEMONSTRATING THE IMPACT OF REGULATORY CHANGES

Indian Country contains vast potential in the areas of solar and wind energy development. The
Department of Energy (DOE) estitnates that wind power from tribal lands could satisfy 32
percent of total U.S, electricity demand, and tribal solar resources could generate twice the fotal
amount of energy needed to pawer the country. Yet at this time only one commercial seale
renewable energy praject operates in Indian Country. While other tools have been successful to
develop fribal economies, renewable encrgy development both mivrors tribal values and belicfs
and would meet  critical need to invest in 2 securs enerpy {uture for America,

Why is the process stalled?

Cumently, there are few incentives lor tribes 1o take an ownership interest in energy development
projects, However, there are o number of energy developmeant Incentives, such as tax credits,
available for non-tribal entitics. This often compels partnerships with outside entities io oxder to
access the necessary capital and infrastructure needed to develop a project.

Even when these partnerships are formed, the need for the Secretary of the Interior to approve
leases on tribal trust land acts is a significant disincentive to enerry development projects. Often
times, lease approval may take longer than a year and by that time, the initial enthusiasm behind
the established business partnership has ali but disappearaed.

The major batrier to allowing tribes to benefit from enerpy development projects is the state's
ability 1o lax the non-Indian entily doing business on the reservation. This taxation prablem has
{rustrated wind energy development prajects in California and South Dakota, as well as geneml
business development in a variety of other locations,

Solutions

Azide from legislation clarifying that states cannot tax activity occurring on leased tribal Jands,
iribal carparalions need preater flexibility in financing options, Allowing Lribal corporations 1o
receive fransferable tax credits and to utilize Section 1603 grants for energy development
projects, as diseussed above, would encourage iribal awnership aver energy development
prajects, thereby alleviating the taxation issues which accompany partmerships with outside
cntitics. Also as discussed above, the sugaested changes 1o tax-cxempt bonding authority and the
clarification regarding tribal corporations’ use of the Mew Markets Tax Credit, wanld allow
Lribes te develap Lheir energy Tesources ay well, Even clarifying regulations noting that
alternative energy investments would qualify for Community Reinvestment Act evedit would add
to the possible capital to fund tribal projects.

This brief example demanstrates how simple repulatory fixes, outlined in the preceding
recommendation, could encourape cconomic development within Indian Country, its basie
principles ean be applicd to most coonomic ventures on iribal lands.
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SKILLS AND JOB TRAINING

Any viable ceonomic development inftiative must include provisions for workforce
development. This includes job training and skill development resources, entreprensurship
training, resume building, internship programs, referral services, as well as worker reeniry
proprams for juvenile and ndult offenders, For the most part, these programs are reliant on grant
funding made available through legislation such as the Warkforce Investment Act of 1988. There
are myriad industries likely to experience incrensed growth in the decades to come including
grcen jobs, health care, and information technology. Tribal communities offer immense polential
in all these sectors and should be given opportunities to provide innovations in these fields
through etlucation and workforee development initiatives,

XIX. STREAMLINING FEDERAL EMPLOYMENT AND TRAINING PROGRAMS

Indian Countey has decply appreciated the Obaina Administration®s comnlitment to smarter
rovernment. In the eurrent environment of constrained federal resources and the need to
contribute 1o a robust cconomic recovery, streamlined federal programs are a necessity that
senior Administration officials promote regularly as a promising practics for federal investraents.

In that contexd, it is troubling that the Administration has continued post practice of offering
tepid support — and in some cases presenting obstacles to the suecess of —the Indian
Employment, Training, and Related Services Demonstration Act of 1992, otherwise known as
PYL 102-477, The program alfows for the veluntary participation of tribes 1o combine formula
funded federal grants and funds, related 1o enyployment and trrindng, into a single budget with a
single reporting system. The lead ageney in this demonstration is the Depariment of the Interior,
Olifice of 1Indian Enerpy and Economic Development and formula funded programs include thase
offered through the Burcan of Indian Affairs, Department of Labor, Department of Health and
Human Services, and the Depariment of Education, There is no expiration daie on this
demonstration.

However, certain auditing provisions were ¢hanged under the March 2009 OMB A-133
Compliance Supplement issued by the Department of the Interior, which required tribes lo
deconsolidate their employment and training federal funds so thal they could be audited
individually, This went into effect for 2010 audits and cost several tribes large sums of money t¢
recreate records for each individual program that was consolidated ender PL 102-477. Once
programs and associnted funds are consolidated under PL 102-477 they lose their separate
identities and are spent in aceordance with the ‘single budget” plan. Currently Section 430 of the
House appropriations bill seeks to rescind the March 2009 Compliance Supplement io allow for
tribes to amally audit, and be andited by the federal povernment, ta track 477 funds.

Indian Country*s interest in rescinding the OMB ruling is about 8 mare robust accountability
sysiem proposed by the Native American Employment and Training Couneil and the community
of Indian tribes and other Native grantees funded under Section 166 af the Workforee Investment
Acl (WTA) strongly supports [ull accountability for program results in the Native WIA programs,
The council supports & program accounlability system which incorporates cach of the following
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principles: (1) it is consistent wilh the purposes of Seclion 166 WIA proprams (for PL102-477
programs as well); (2) it is consistent with the nature of Native WIA programs as Native
programs and takes Native circumstances into account; (3) it strengthens services for Native
people; (47 it supports the needs of Native youth; {5) it contributes te the creation of jobs for
Mative people and the economic development of Native communities; (6) it profects the privacy
of information on Native program participants and the confidentizlity of the case management
process; (7) it can be implemented without incrensing administrative costs; and (8) it is
developed in consultation with 1he Native American Employment and Training Council and the
leaders of Indian tribes and Native cormmunities. Unfortunately, the reporting systems propased,
mandated, or interprated for these workforce training programs by OMDB and the Labor
Department’s Employment and Training Administration meet none of these eight requirements.

Specific Recommendations
a) Fully support Public Law 102-477 to allow tribcs to maximize the impact of federal job
and skill development funding
b) Rescind the March 2008 OMB A-133 Compliance Supplement
¢) Work with tribal leaders and the Native American Employment and Training Council to
develop a program accountability system that meets the needs of Native communities

XX. TRIBAL COLLEGES

Higher education is one of the main drivers of economic developrment in the United States, and
pacticularly for American Indian communitics, Higher levels of edncation cotrelalc with higher
carnings, lower unemployment raics, and lower poverty rates. It is estimated that by 2018 anly
L0 percent af jobs will be accessible ta warkers withont a high school diploma. Furthenmare it is
estimated that by that same time frame only 28 percent of jobs will be available to those wilh jusl
a high schoal diploma, In 2005, a typical year-round worker in the United States with a
bachelar’s degree earned 62 percent more han semeone with 2 high school diploma.®! A college
degree has a positive ripple effect on the well-being and economic strength of tribal communities
and society as a whole.

Tribal Colleges and Universiiies {TCUs) provide a unique opporturity {or workforce
development and fraining within Indian country and are essential cducation and job training
institutions in many rural communitics. More than 37 TCUs provide training in two and four
year accredited degree proprams on more than 75 cnmpuses in 15 states, including on the
reservations of the 19 largest fribal nations in the United States, and a few are now providing
advanced degrees in several diseiplines. The TCUs serve more than 30,000 students from well
more than 250 federally recognized Indian tribes. TCUs vary in enrollment (size), focus
(scicnees, workforce development/training, liberal arls, ete.), location (woodlands, desert, frozen
tundra, rural reservation, urban), and student population (predominantly American Indiarn).

* Baum, 5. & Tennifer M. {2007), Educarion Pays: The Bencfits of Higher Edueation for Individuals and Soviety.
Washingtan, DT : College Board,
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However, tribal identity is the core of every TCU, and they ail share the mission of tribal self-
deternination and service Lo their respective comumunities.

TCUs are on the [orelronl of job training efTorts 1o capilalize on Indian Country™s potential in
policy areas including alternalive energy and green jobs, and (he health eare industry. Aecording
to the American [ndian Higher Education Consartium some of the most popular tribal college
Programs are in high dermnand fields including business and vocational/carzer programs.”” The
programs af the TCUs are ofien ariented to the econamic needs of the specific tibal nations they
serve, but they remain an underutilized and often undarfunded resource for workfores training
needs of the economies of the tribal nations. Economie specific programs range from things like
veterinary scicnee 1o construction technelogy and envirommental scicnees. Many of the TCUSs
also belp protect and advance the tribal culture and language ol the specific tribe they serve.

Reszarch is becoming a focus for many TCUs with parmerships including the Department of the
Interior, Department of Agriculture, Department of Housing and Urban Development, the
National Science Foundation, Nationat Acronantics and Space Administration, and universities
nationwide. These partnerships support research and education programs that focus on issues
such as climate change, sustainable agriculture, watcer quality, wildlifc population dynamics, and
diabetes prevention. TCU [zculty are engaged in research in many areas including: hydrolopy,
molecular cell biology, archaeclogy, entomology, community health, environmental science,
aerospace engineering, and advanced manufacturing processes.

UNITED TRIBES TECANICAL COLLEGE

United Tribes Techoieal Callege (UTTEL) is one of the most unique trital collepes, Operated by
ihe five tribal nations with a presence in North Dakota, it is one of the oldest TCUs, founded in
1968 as United Tribes of Morth Dakota Development Corporation. The vision of the founding
tribal leaders was that UTTC could besome a force for economie development among, the tribal
nations in Morth Dakota. One of its many early accomplishments was the placement of tribal
planners on the reservations in North Dakota, amang the first iribal planners in the United Stales.

UTTC offers two year depree programs and one year certificates in more than L7 areas, as well
as four year degree pranting programs it elementary education, criminal justice and business
administration, as well #5 a number of on-line courses and degres programs. UTTC serves more
than [,000 students from as many as 75 tribal nations at any one time on its campus near
Bismarck, Nocth Dakota,

In addilion to this academic mission, UTTC bas also remained true to the vision of its founders,
with several inlertribal programs housed on its campus. These include a Minority Business
Development Agency serving North and South Dakotn, a Tribal Transportation Planning Center,
and the offices of the North Dakota Associntion of Tribal Colleges. UTTC is further developing
& Leadership Institute and bas been in the recent past & Univeraity Center for economic
development under a grant front the Economic Development Administration, UTTCs personnel

2 Atgrican Indian Higher Educetion Consorium. (2000}, AJHEC-AIMS Fact Book 2007: Trikod Colluges and
Unbversities Revore. Alexandria: Ametican Indian Flighar Education Consortivm.
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have the skills to provide a varicty of economic development technical ussistance, especially
including technical training for the creation of economic development inltastructure and tribal
planning capabililies.

UTTC is nlsa seeking to beeome a regianal center for law enforcement training, both advanced
and basic Iraining, Salely in Indian Country isextremely critical for the maintenance of stable
tribal economies, and, together with ATHEC, UTTC has a Memorandum of Understanding with
the Department of the Interior to pursue this objective, At present, thers is only one Indian Police
Academy in the United States, and its capacity Is limited, yet the need exists Jor several thonsand
more law enforcement correctonal officers in Indian country.

The MBDA center serves as o minority small business hub far the region. With limited funds and
personnel, the MBDA center assists individual and Tribal clients to develop business plans and
assisl in lining up financing for such business. This center, or its equivalent, has been part of
UTIC s campus since 1971, and has helped ¢-eate mare than 10,000 jobs in Indian country in
the past 40 years. Specific comments from the UTTC MBDA center regarding how to improve
these 1esources so vitally needed for entreprereurship development ave located clsewhere in this
Brieling Paper.

Specific Recommendations

a) PRnsure fribal colleges are included in existing and proposed programs 1o develop
America’s workforce through community colleges

b) Reissuc the tribal cellege specific Exeeutive Order (EQ 13270), either separately aras a
part of an averall Executive Order on Indian education, to require all agencies lo work
with tribal colleges and pravide an implementation plan for such cooperation

¢} Advocatc for increased funding for TCUs and assist TCUs to leverage other oulside
rasgurees in the private sectar

d) Support TCUs in obtaining more rescarch prants that can assist the tribal nations that they
serve

¢} Include tribal colleges in efforts to develop jobs in America, looking to TCUs as training
centers for workforce development in [ndian Countey and rural America

f) Continue support for UTTC to develop as a regional training center for law enforcement
correctional officers

o) Restore UTTC as a University Center for Economic Development to utilize the job
creation capacity of TCUs

XXI. EMERGING EMPLOYMENT OPPORTUNITIES

When inequities are enacted in federal law to exclude tribal government access ta funding, it has
a requisite impact on tribal eitizens. The Administration should rectify this by interpreting the
Green Jobe Tille of (he Enerpy Independence and Sccurity Act (P.L. 110-140) to include tribal
govermmnents, businesses, and veterans associstions sa that they can access programs such as
Pathways Out of Poverty.
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Algo, related to the previous scetion, cmerging jobs, suclt as e-commerce and
telecammunications projecis, are curzently not viable options for tribal members in remate
locations of 1he reservation. We recommend youlh exchange programs be developed with a focus
on building skills for success in a technological world. The leaders of the future in Indian
Country must be computer savvy, and possess the ability to communicate well in diverse
locations. Instituting youth exchange programs which seek to develap these skills will improve
the leadership of tomorrow's Indian tribes.

Specific Recommendations
4} Tnlerpret the Green Jobs Title of the Energy Independence and Security Act to include
iribal governments, businesses, and veterans associations so Lhal they can access
programs such as Pathways Out of Poverty
b) Work in conjunction with tribal charler schools, BIE, and nan-Indian scheols with
technalogy-specific curriculums to develop youth exchange programs

XXII. YOUTHBUILD

Transferred from the Department of Housing and Urban Development (HUD) to the Department
of Labor (DOL) by Prasident George W. Bush on Seplember 22, 2004, the YouihBuild Propram
is adninistered by the Employment and Training Adminiszration. This program assisls
disadvantaged, low-income youth ages 16-24 in obtaining cdugation and wark skills to be
competitive candidates in the job market. Youth participate in building affordable housing for
hameless and low income individuals while attending classes to obtain their High School
Diploma aor GED. When the program was transferred to DOL, the 18 percent set-aside for maral
and tribal programs was eliminated.

The YouthBuild program reeruits youth that have been adjudicated, aging out of foster care, high
schoal drop-outs, and other at risk populations. In 2010 4,252 youth participated in the program
and had a campletian rate of 78 percent, and of those that compleled the program 60 percent
were placed in jobs or further educetion. It was also reported in 2010 that of the 4,252
participants in the YouthBuild program 4 percent were Native American.

Specific Recommendationy

a) [Cocourage appropriztors to restore the rural and tribal sel-aside, with a dedicated sct-
aside Far ribal programs

b] Work with DOL to utilize regulatory means 1o ensure access for tribal grantces

¢) Establish partnerships between federal ageneies, communily colleges, tribal colleges and
universitias, and technicalfvacational colleges to increase access to higher education and
foster the creation of bridge programs

d) Relax Department of Education regulations to allow YouthBuild Lo compele for
innovation funds
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XXIIL CURRENT WORKFORCE DEVELOPMENT PROGRAMS AND SERVICES

Often times, tribal members are unaware of the workforee developrient oppornmities avallable.
As a starting point, the Administration can provide outreach to tribal goverrents and vwrban
Indian centers about the various federal programs that tribal members are eligible ta parlicipale
in. Where trihes are eligible to access mainstream funding sources, federal agencies should be
cacouraged to conduet exiensive and largeted outreach to tribes and Native non-profits.
Workloree development oppartunities currently available lo Indians on and ofl' the reservation
include;

Bureau of Indian Affuirs - Division of Woerkforee Development

Operating under the Office of Indian Energy and Economic Development {({EED), the Division
of Waorkfaree Development manages a wide variety of job placement and training activities. The
1EED waorks in conjunction with the Departments of Labor and Health and Hutnan Services, and
other organizations, to coordinate programs for approximately 50,000 individuals per year.
LExamples of programs include the National Indian Ironwarker Training Pragram, as well as
highway construction training and emplovment programs.

Depurtment of Labor - Indian and Native American Program

QOperating under Section 166 of the Workforce Investment Act of 1998, the Indian and Native
American Program {INAP} accks to make Native Americans more competitive in the workforee,
while, In general supporling the economic development of Indian, Alaska Native, and Native
Hawalisn communities. I general, Section 164 granis are awarded 1o American Indian and
Alaska Native communitics to be nsed in the developmert of community-specific employment
programs, such as developing job readiness, resume building, and refermal services. INALP also
pattners with the Mational Indian and Native American Employment and Training Association to
host a national employment and training conference.

Department of Labor - Youth Scrvices

The Dieparlment of Labor's Yeulh Services Program (YSP) it a farmula-{funded youlh program
intended Lo serve eligible law-income youth, ages [4-21, who face barriers to employmenl,
While this program Is not American Indian/Alaska Native specific, it does serve urban nreas with
larpe populations of tribal members. Scrvices available under the YSP include tutoring,
alternative sccondary school ollerings, summer employment opportunities linked to academic
and accopational learning, pald and unpaid work experiences, cceupational skills waining, as
well as mentoring, guidance and counseling services,

Department of the Interior — Youth in the Great Outdoors Progrant

DOD’s Youth in the Great Outdoors Program emplovs, educates and engages young people in
explaring, cannecting with and preserving America’s natural and cultural heritage, The program
places an cmphasis on develaping the stewardship roles of participants in caring for the
environment. As an cxample, it focuses on the new energy frontier, tackling climate change
issues, ermpowering Nalive communities, building trails, enhancing wildlife habitat, and restoring
cultural and histaric landmarks, Eacl: of these focuses meets a current need in tribkal
commninities,

Specific Recomumendations
4) Inventory existing workforce develapment programs acrass agencies and conduct
coordinated interagency outreach to pramote funding opportunities
b) Encourage apencies to conduct tribal specific outresch where tribes and Native non-
profits are eligible to access funding
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ACCESS TO BROADBAND

The United Nations recently announced that aceess to the internet is a basic human right because
it facililates civie engagement, assists economic development initialives, promotes leng distance
learning and telemedicinge, and Is an invaluable source of information, However, tribal
cormmunitics continue te experience low acocss and sonnectivity rntes for basic broadband and
analog telephone services, Where competitive forces have facilitated the boild sul and
deployment of broadband internet, telephone and radio access, tribal communities have
experienced numercus burcavcratic and (inancial barriers to access, Analog telephons
penetration rates on tribal lands are al 67.9 percent, while 58 percent of the nation has aceess to
telephone serviee. The disparity on tribal lands pertaining to internet access is even higher,
estimated at less than 10 percent penetation while 83 parcent of Americans live in housing units
with acoess to fixed broadband infrastructure, The federal povernment through its frust
responsibility, and congressional passage of the 1934 Communications Act and subscquent
amendments through the 1996 Telecorumunications Act, has a fiduclary responsibilily 1o provide
avenues of access for connectivily and universal service in tribal comnumities. The
establishment of a relinble 1elecommunications infrastructure is essential to the operation of
tribal government, health care, education, economic development, and public safety.

XXIV, RURAL DEYELOPMENT LOAN PROGRAM

Approximately 500 rural telecommunications companies receive loans from USDAs Rural
Development, Rural Uiilitics Scrvice (RUS). Qut of those 500, eight an: mibally ownedfoperated
telecommunications authorities pperating on inibal lands and have acquired cligible
teleeommunications carrier (ETC) designation fromn the Federal Communications Commission
(FCC). These loans are Ior the purposes of providing funding for facilities and cqnipment to
vparade, maintain, and expand deployment of breadband services, However, they are
vnavailable 1o tribes pursuing start up initiatives {or their own telccommunications companies
beeause the USDA is unable to pravide loans to entities that weuld provide competition with
rural carriers recciving similar loans from the TUSDA. This presents an obstacle to tribes desiring
to develap Lheir ewn telecaommunications abilities and provide these vital services to their
membership, While the USDA loan propram has benefited certain tribes that have established
their own telesommunications, it has not heen inclusive of tribes seeking these funds If they will
provide compelition to nearby rural telecommunications companics.

Specific Recominendations

2} Reform USDA lending policies Lo ensure tribal eligibility for Ioans cvon when they
provide competition to rural telecommunications conpanies/cooperatives

b) Redeline secvice areas to accomunodate tribal ETC designations if a rural carricr halds
spaetrum over tribal lands

c} Identify and communicate programs that offer tribes competitive financing options (e.g.
law interest rates and extended repayment lerms or the waiver of nen-duplication
restrietions, matehing fund requirenients, or eredit support requirements from any loan or
arant administered by federal agencies)
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d) Create a tribal position, filled by an American Indiun or Alaska Native, within the USDA
RUS to coconrage further collaborative efforts with tribes

XXV. UPGRADE E-911 ABILITIES

Tull access to emergency services is an essential companent of a business-friendly reservatien
environment, Unfortanately many tribal communities across the nation lack analog and/er digital
access to E-911 serviees. Broadband services are an essential life saving utility that should
provide tribal cammuonities with securily and assurances that emergency services are available
and adequately attainable through E-211.

Another crilical public salety fealure relaled to E-911 is the Automatic Location Identification
data base, ALI failore ocenrs when a phone nurber is not located in the database and the Public
Safety Answering Point {PSAP) operator must ask the caller of their location and redirect them
to an approprinte PSAP fhat services that aren. Since many non-fribal members are unaware of
the arcosfnames of tribal lands this Ieads to prelonged EMS and law enforcement response times
that can prove very serious.

Ensuring tribes are a part of this critical piece af 217 century infrastructure requires ellorls by the
Conpress and Administration to cnsure tribes are jncluded in HR 2629 “Next Generation 3-1-1
Advancement Act ol 2011," which contains currently no provisions pertaining to tiibes, The goal
of this proposed legislation is ta foster migration from analog, vales-centric B-1-1 10 a nexi
peneration IP-based model, However, many tribes across the nation currently de not have acoess
1o cven basic analeg telephone services and therefore this gap to aceess for emerpency services
on tribal lands will increase if tribal considcration is not given,

Specific Recormmendations

a) Provide for SafetyMNct BE-911 service for tribal communities since many tribal lands reside
in rural arcas thereby increasing EMS and law enforcement response times

b) Ensure thal wireling telephone carriers have an updated ALT database thet is inclusive of
tribal lands

c) Bnsure that wireless mobile telephone carriers fully implement and conlinually update E-
911 Phase 2 on fribal lands ensuring that this service is accurate within 300 meters when
determining the location of 2 caller and subsequently routing them to an appropriate
PSAP

d) Provide and support amendments to be: inclusive of tribal governments and lands in [TR
2629 "Next Generation 9-1-1 Advancement Act of 20117

XXVI. COMMUNICATIONS INFRASTRUCTURE

‘There are a number of existing options that tribes could uiflize ta acquire funding/financing for
fribal felecommunications infrastructure deployment, For instance, New barkets Tax Credits
{NMTC) could be used to subsidize the costs of infrastructure deplovment in tribal communities;
the Cllice of [ndian Energy and Economic Development offers fanding for feasibility studies
and also offers the Lorn Guarantee program; and the USDA’s Rural Utilities Service provides
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loans to trikes to cover start up, maintenance, and expansicn of facilities and equipment.
Community Development Enfities (CDE) have utilized NMTCs for ‘gap fnancing’ on myriad
prajects to allevinte a portion of costs. As noted above, the NMTC Program offers tax incentives
to attract private sector investment in husinesses located in economically disiressed communities.
Although NMTCs are tarpeted towards economically distressed communilies, tribes may nol
have the finaneial capabilities to apply for these inecentives, The Office of Indian Energy and
Ecanomic Develapment (JEED) could play a crucial role in attracting industries and businesses
towards tribal communilies and incentivize NMTCs. IEED could also spur additional ceconamie
development initfatives in Indian Country through its Divisions af Economic Development,
Capital Investment, and Workforce Developmenl. Recenily IEEDs Mafive American Business
Devclopment [nstitute (NABDI) has also announced that it was soliciling propaosals from
federally recognized Indian tribes for technical assistance training. This funding was aimed at
conducting [easibility studies on tribal lands lor the purposes of economic development
initiatives. Tax exempt bond {inancing (putlined in mare detail in the previous section) offcr
anather potential scurce of funding for broadband deployment. The bread array of [unding
possibilities underscores the need for coordinated inter-agency outreach to engape and educate
tribes aboul the varicus [nancing oplians Lo develep broadband infrastrocture. This eould be
done through the clearinghounse recommendation outlined under Section I of the “Overarching
Recommendations.”

Developing tribal communications infrastruclure will also require 2 policy environment thal
acknowledges the unique needs ol tribal communilies. Similar to local ownership and investment
that i5 supported in rural commaunitics, a tribal-eentric medel would allow tribes e improve
access, aflordability, deplayment, and provide tribes with increased data collection on access to
broadband scrvices or lack thereof. Carcful consideration must be given to tribal communities
and the socio-economis situations thet exist on reservations. Federal oxiteria on applications
should be reformed to prioritize fribal necd for vital services offercd by broadband aceess, such
as: educational dropout rates, uncimployment and poverty rates, and aceess to emerpency medical
services. The E-Rate model was ereated to subsidize conununications services to rutel and low-
income arcag. The current definition of “library” allows {for E-Rate funding if said library is also
eligible for funding from a state library administrative agency, which tribes are not eligible for.
Consideration of the unigue needs of tribes compel several changes to the E-Rate model to
extend the build out of tribal comnumications infrastrueture.

Specific Recommoendations

a) Establish imer-agency collaboration between the Department of Treasury, Department of
Agriculture, and the Department of the Interior with tribes to develop additional
Bnancing options collzctively, and educate tribes of available Gnancing

b) Ensure funding mechanisms allow teibes access to technical assistance to assess
infrastructure and apprapriate technological and service solutions for deployment and
maintenance of broadhand secvices on tribal lands

c) Ensure adequate access to tax exernpt bond financing and that broadband deployment
meets the ‘essential government function’

d) Supporl 2 ‘tribal-centric’ build pul model for communications infrastrecture

e} Use the E-Rate model for tribal communities to prieritize the need for communications
networks and [or managing costs and distribution logistics.
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f) Contliue watvers for the B-Rate model Lo provide acecss to the general public in tribal
commaunities beyond the *school hours™ designution

g} Urge the FCC to giter the definitdon of *library’ 1o ailow eligibility for tribal fibraties 1o
rereive E-Rale support

XEVI. UNIVERSAL SERVICE FUND (USF)

The USF was created by the FCC in response to conpressionally mundated *universal service’
goals pravided in the Telecommunicativns Act of 1996, The USF draws its fanding from all
telezommunications carriers that provide service internattonally and between the states, Each
cartier must pay duss for G UST to the Universal Service Administrative Company {USAC), an
sndependen, not-for-profit company shat oversees end aitoeaies USE funds to support the High
Cost, Low Income, Rural Health Care, and Schools and Libraries programs.

Althougl the USF has provided muech needed funding to teibal conununaities for broedband
infrastruciuse Jeployment and 2 myniad of beasticial services, there pre a rmibtinnde of reforms
*hnt cowld be wtilized to assist tibes further along e path af self-delermiaafion.

The creatinn af a Tribal Mobility Fund would provide targeted funds to tribal Iands for the expansion
af mobile 33 coverage. Allacation of funds from the Mobility Fund Lo the Tribal Mability Furd would
provide adequate time for the FOC (o catrdinate with wibas and seek tribat feader input an how te best
wiitize the funds to bring mobile services to tribal linde. Tribos shoutd also be piven the oproriaaiiy 1o
choosz efthar 3G or 4G eoverage based upon their own community's neads.

The eight lsibal ietecomummications eampanies that have attained cligible telecommunications
canier (BTC} desipnation have increased broadband connectivity by 300508 peroent. As such,
isthal ETC designations sheuld not be habled or barced #a rural telecommunicetions contpuny
operates a service arca that extends within tibal reservation boundaries. Scrviee arens must be
redefined to accommodate a tribal ETC designation. Tribes should alse be given fivst tight of
refusal 1o segess speetrum over their own lands.

Tiibal acosss to the Connect fmerica Fund (CAF) offers significan: polential, The CAF will
provide finding for access 1o a network that will be capable of providing high-quality voice-
grade service and broadband. As the nation begins its transition [ror analog to digital services
there needs to be g asstimee that tribes will have increased access to develop and enhancs
digitzl services within their respective communiiies,

Spevific Reconmendafions
@) Create e *Native Nations Broadband Fund® within the UST to provide targeted funding
for broadband deptoyment in Indian Conntry, Thiz fund would ¢ombine Universal
Service support wd federal prant ressvscing programs
W} Support the cresion of a sepavate ikl necount within the Mobifity lund
&) Create a “Tribat Seat* on the Joint Federal-State USF Board to ensure a voice for indian
Country to receive these vital communications services
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d) Include broadband internet service aceess and mobility services in the list of services
provided by the USF

¢} Allocate and rcserve speetnnm for tribal communities and make existing speclrum over
tribal lands gavailable for public interest needs

i Develop a comprehensive Native Spectrura Policy to enhance tribal access to speclrum
for public needs and the ability to acquire and retain licenses 1o said spectrum

2) Urge the FCC to designate '"unserved areas’ and 'unserved broadband arcas’ as those
areas that are 15% below the natenwide average of telecommunications scrvice

h) Inerease support for tribal telecommunications corporations to attain ETC designation in
order to provide service to tribal members

1) Include provisions for tribal communities to receive fanding from the CAF, while
ensuring the continuation of vital analop services such as Lifeline, Link-Up, and the High
Cost programs

XXVIIL. SPECTRUNM DASHBOARD DATA

Cument Spectrum Dasbboard contains detalled information, mappiny, and research capabilities
for areas where broadband service is either already available or could potentiatly be provided,
yet Indian Couniry is poorly represented in this data.

Specific Recommendation
a} Advoeate on behalf of iribes for an aceurate assessment of broadband capabhilities on
tribal lands to be included in the Spectrum Dashboard data
b) Grant fribes aceess to the Dashboard for planning purposes lo develop their awn
telecommunications capabilities

XXTIX. REVERSE AUCTIONS OF SPECTRUM

Reverse auctions were established by the FCC lo enable spectrum altocation and finding to a
telecommunications carrier that requests the least ameunt of funding for infrastructure
deployment in a given area, This systen thereby benefits [arge companies with substantial access
to capital and the financial means to fund broadband infrastructure deployment in rural and tribal
communities. Thierefore, the reverse auction systen effectively exeludes tribal participatien in
the bidding process due ta their economic resources. Continued use of the reverse auction system
for tribal and rural communities is already appased by the Joint Federal-State USEF Board and it
will only prevent access 1o speclrum and licensing ownership options.

In many senscs, spectrum is a natural resonree for the 217 century. Therefore, tribes should have
the ability and right to acquire, and retain licenses to speetrum over tribel lands, Tribes should
alse have the right to lease existing spectrum over tribal lands to telecommunications carriers, If
the FCC continues with reverse anctions of spectrum gver tribal lands then tribes should recelve
a pereentoge of revenues generated from said anctions when they involve spectrum aver tribal
lands. Compaties that want to acquire spectrum aver tribal lands should approach tribes and the
federal government for consultation efforts.
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Specific Recommendations
a) Urge the FCC to change its stance on reverse avctions for tribal and rural communities
and instead provide tribal pricrity to available spectrum and offer it at discounted ot
reserved prices
b} Ensure adequate cansultation 1s ondertaken znd tribes are compensaled in the case that
reverse auctions continue

XXX, TRIBAL LANDS BIDDING CREDIT (TLEC)

The TLEC was introduced by the FCC to provide an incentive for telecammunications
companies to expand broadband services to iribal Jands that have a penetration rate equal to or
lower than 85 percent. These credits were awarded fo wiinning bidders and were meant to offset
infrastructure deployment costs but have failed to expand broadband services ta tribal
eommunities, Some of the shartfalls swrovnding the TLBC program inelude tribal communities
unable to acquirs spectrum licenses, lack of increased coverags to unserved and undsrserved
tribal populations and geographic areas, commercial providers unablefunwilling to include tribal
provisions for service, and limited suppart for tribal public sefety efforts including the
crthancement of wireless PSAPs in tribal communities.

The Administration should enforee the program and ensurs recipients of these eredits actually
serve the designated communities or reacquire the spectrum allocated to those entities.

Spectfic Recommenidations
a) Enforce the TLBC program and ensure that recipients of these credits build out service in
tribal communities
b} Intervene when providers have experienced obstacles presented by state or ipcal
governments
¢) Reacquire speetrum allocated to entitics who fail to serve their designated tribal lands and
give tribes lirst priacitly to obtain hese licenses at reserve or discounted prices

XXXI. PUBLIC TELECOMMUNICATIONS FACILITIES PROGRAM (FLFFP}

Iti tribal communitics, radio is the most effective medivm for informing a comnmunity of weather
conditions, traflic issues, evacualions, and ather emergeney condilions. Tribal and rusal radio
slutions provide essential Tife saving infornation, which is essentinl in Jands that have limited
911 services duc to lack of aceess to telophone or broadband.

The PTFP was administered by the Naticnal Telecommunications and Information
Administration (INTIA] within the Depattment of Commeree and provided funding for radio and
television broadeast stations. Unfortunately, during fhe debate surrounding the elimination of the
PTFP, there was a misconception by the Administration and Congress that it encouraged
duplicative spending and that the Corporation for Public Broadcasling (CPB) was ably equipped
ta assume the duties of this program. On the contrary, the PTEP would cover costs agsociated
with public radio equipment, construction of new stations expanding to unserved and
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mmderserved communities, and maintained an emergeney fimd for the replacement of radia
cquipment due o natural disasters and terrorist attacks. The CPB provides no funding for any of
the aforementioned needs. Tt onty prevides funds to rmdio and television stationy (hat are
currontly eparable and have renclied eortain Iovels of siaffing, financint support, and dedicated
audience. By siatute the CFB is reauired to spend a majority of its funds to nssist broadeast
stations with prodosciag high quaiity public progravming, which is not inclusive of infmsinsciure
tuild out For new stations, Wiile the CPB curvently provides funding to cusrent operable irtbal
radio stations, it would not be zble 1a provide financial assistance to newly designated fribal
radia stations. The PTFP also covered all costs associated with planning and provided matching
funds that would cover 50-75 percent of a new station’s cost.

1n 2007 the FCC opened filing for noncommercial educational radio systems for the first time in
seven years. The FCC granted 38 noncommercial FM radio constraetion permits to iribal groups.
These permits had a thres yoar deadline o complate congtruetion of studios wnd ransmitters -
many of which ave nanring expiration. Howeysr, many izibes relied on the FTFF program o
develon thelr radio stations snd since its disschution have been seeking aliemative funding
sourees and requiesting extensions for their triba radio sonstruclion permiis.

Spacific Recopunendntions
a) Ixtend tribal radio constragtion permils nearing the expiration deadline
h) Review and consider reauthorization of the Public Telecommunications Facilities
Program to advances tribal and rural communities access to public radio and television

The CHAIRMAN. Thank you very much, Chairman Allen.

Chairman Small, how do you plan to use the impact report to
further economic development on the reservation and in the region?

Mr. SMALL. The impact statement was put together by the five
Tribes of Idaho. The five Tribes are the Fort Hall Tribe, Shoshone-
Bannock; and the Coeur d’Alene Tribe up in Northern Idaho; the
Kootenai Tribe clear up further north near the Native border; as
well as the Nez Perce Tribe and the Shoshone-Paiute Tribes. The
Shoshone-Bannocks and the Shoshone-Paiutes are on the southern
part of Idaho. We're on the southeastern side, and the Shoshone-
Paiute is on the southwestern side of the state.

The reason that we put this together was to try to have some
type of commitment from the State of Idaho in fostering business
creations, expansion and job roles. The Tribes had had a long his-
tory of working with the respective regional communities and other
governments. The common interest and goals shared by the local,
Tribal, State and Federal governments can be best served through
cooperation and communication by working together, which can en-
sure the agreements made between our forefathers are honored.

This whole impact statement was specifically, like I indicated a
little bit, was to try and get some respect from the State of Idaho
and from the governor. We wanted the governor to at least have
an Indian seat in the governor’s office like a lot of other states
have. But our current governor basically refuses to do that. He
hasn’t even visited our reservations. He travels through there bite
a bit, but he doesn’t stop there. He doesn’t visit our government.

Sometimes when we’ve talked with him, he has no idea who we
are, what we are, why we are and where we came from. He doesn’t
even understand what treaties are with us. So, we have a huge
problem with our current governor, and he needs to understand as
well as some of the State legislators need to understand that we
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are an economic force when it comes to our reservation. Particu-
larly, the Shoshone-Bannock.

We're the largest reservation. We have over 544,000 acres of
land. 97 percent of that is still in trust, still in trust. It’s either
owned by Tribes, by the Tribe or by the individual Indians out
there. And that’s uncommon for these days. A lot of Tribes are
checkerboard to the point of are they even considered, you know,
where are they at right now. So, we’ve been able to very jealously
guard what we have had. We’re purchasing land when we can to
make it 100 percent soon. But again, when you look at all of the
farming activity of farming on our reservation, how does any and
all other economic opportunities that the Tribe could get into?

We have gaming. It’s not one of our top money-makers on the
reservation. The top money-maker would be our agricultural land
base. However, as I indicated in my testimony, that we cannot, for
some reasons cannot get the capital to do our own farming. We’ve
entered into some agreements with some of the major potato proc-
essing plants in our part of state. And we’ve seen—we’ve seen what
can be done with our land. We’ve made millionaires out of some of
the corporate farmers on the reservation, but we’re not.

The CHAIRMAN. Thank you for your response on that.

Chairman Allen, in your testimony, you described the success
your Tribe has had with the 8(a) program. Your concern with that
program is that additional barriers will be placed on participating
Tribes as you mentioned. What do you think will happen to Tribes
if that program is made more restrictive?

Mr. ALLEN. Well, personally, Mr. Chairman, I think that it’s
going to suppress and squeeze out the potential for the existing and
the potential Tribal and individual businesses that want to become
independent and want to become competitive in that environment.
What the SBA 8(a) does is it narrows down the competition and al-
lows us to create mentorships with companies that are larger than
ours. And then we can develop a relationship and skills, the talents
and the capacity to become successful in a competitive world.
That’s what its intent is.

If they continue to restrict, if they continue to narrow it down,
what it does is it takes us out of the competitive arena for those
Federal contracts. So, it’s not just Department of Defense. There
are contracts over in HHS, contracts in the other departments and
agencies that we should and could access. And 8(a) opens up those
opportunities. Now, but what would happen if they make it more
—what actually Section 811 does, it narrows it down. So, those
companies that are competing for those contracts don’t have that
same restriction. It’s only for Native 8(a)’s. It’s not for the other
8(a)’s, so we're treated differently again. So, if they narrow it down
some more, then, quite frankly, it just diminishes the potential suc-
cess of both Tribal and individual 8(a) opportunities.

The CHAIRMAN. Thank you.

Chairman Small, in your testimony, you noted that had the Sho-
shone-Bannock Tribes have increased regional employment by
4,097 jobs. How many of the jobs went to Tribal members, and how
many went to local community members? What impact have these
jobs had on the reservation and on surrounding communities?
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Mr. SMALL. We have about 1,000 of our people that are working
for the Tribes itself, the Tribal Government. We have others of our
people that are working for the local BIA agency offices. We have
Indian Health Services. That is also, we have a lot of our Tribal
members that are working there, and we also have some enter-
prises that are Tribal enterprises. So, we’ve probably got, of all of
those jobs, about 1,000 of our people are actually working. The rest
of the work force is made up of other Indians and other non-Indi-
ans.

Most of the jobs that we looked at that are there comes through
or farming activities. These corporate farmers that are out there,
they’ve provided the bulk of the jobs on the reservation through the
farming activity that is there. So again, enough about our agricul-
tural process.

The CHAIRMAN. Thank you. Chairman Allen, in prior committee
hearings, you predicted that Tribal economic development opportu-
nities would be impacted if the Carcieri fix did not pass Congress.
Has your prediction come true?

Mr. ALLEN. It’s going in the direction of my prediction, Mr.
Chairman. The problem with the Carcieri, as testified by Brian
Patterson, is that it creates a very precarious legal standing for
many of the Tribes. It did create two sets of Tribes, those that were
recognized by the Federal Government before 1934 and those after,
without a doubt. And a lot of land has come into trust since then,
which includes reservations that have gaming operations, of which
we have a great deal of financial investment in the financial indus-
try.

And so, it’s much harder for us to access that Federal financing,
simply because of “can you engage in this activity” or “what is the
status of this property with regard to the businesses that you want
to engage in” and its status on that property after 1934 if you are
recognized as such. So, it’s moving in that direction. And the prob-
lem is—there’s many problems it’s creating, but among those prob-
lems, it’s creating a lot of legal problems. And Robin Danner was
talking about legal costs. When youre fighting for your rights,
you’re fighting for your opportunity as opposed to using the legal
profession to put together packages and deals and the legal details
of a successful business. So, that’s what unfortunate. Now we find
ourselves in court defending our legal standing. Is the activity tax-
able, because is it on trust land or not? And so, it’s always about
jurisdiction between the Tribes and the local government and State
government.

And they’re always looking for revenues, and they would just
love to be able to come in and tax our businesses or our citizens
that are conducting business on our reservation. So, yes, it’s mov-
ing in a very negative direction and creating a fuel to this anti-In-
dian sentiment that always was prevailing throughout America.
And now, it’s resurfacing in a different way. And it’s very unfortu-
nate, because we were hoping that we were healing those wounds
that are generations old.

The CHAIRMAN. Well, thank you very much. Finally, let me ask
this both of you what impact do you think these recent financial
issues could have on Tribes, and what are your concerns when the
Congressional Debt Committee begins its work?
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Mr. SMALL. I'm very worried about our ability to secure future
financing for our projects with the downgrade of the U.S. credit rat-
ing. One example is our ongoing $33 million hotel and event center
project. We are seeing the impacts of the last few weeks from the
debt ceiling negotiations on this project. We are experiencing fi-
nancing complications in our efforts to move forward on it. We do
have a BIA guarantee. But they’re not giving that guarantee much
respect, because of the downturn.

And that’s just the bank that we’re currently negotiating with.
They don’t feel the BIA guarantee is a total guarantee for this
project because of the recent stuff that’s been going on. And it’s al-
ways been difficult for us to access capital for our projects, and the
economic downturn is going to make things tough. We are worried
that the banks will freeze lending to us in the future, especially if
the government doesn’t provide loan guarantees or other incentives
to lenders.

We're also worried that the Congressional Debt Committee is
going to make massive cuts to basic services to our Tribal members
such as education, health care and public safety. For Tribes in the
U.S. like ours, we have—we feel that the U.S. has some treaty re-
sponsibilities, which are recognized and in the Constitution. So, we
feel that we know there’s going to be some massive cuts. We've all
heard about them. But we would like to make sure that we are not
or we will be immune from those cuts because of the obligations
under the treaties that we made with the United States Govern-
ment.

The CHAIRMAN. Thank you for your response. Chairman Allen.

Mr. ALLEN. Mr. Chairman, I share Chairman Small’s concerns
and even fears about the current condition of the financial climate
and environment. You see very large Tribal packages being renego-
tiated and establishing new kinds of conditions and even encroach-
ment on Tribal sovereignty in the protection of our trust resources
and assets. That has to be alarming for Indian Country as those
developments unfold. The rules, as I had stated earlier, when we
deal with the financial industry, it’s not the same. We’re not treat-
ed the same. If we have a casino, the amortization schedules and
the balloon requirements, the payment requirements that are im-
posed on our financing is not the same as a private sector.

If you were going to build a hotel, it’s not the same as the private
sector. If we are going to build a hotel, that’s one issue. If Best
Western builds a hotel, it’s a different standard in terms of the
kinds of criteria and conditions of leveraging those finances, it’s
much more restrictive. The cost of money is higher. And now with
the current financial climate, it’s even more expensive. Many of the
Tribes want to develop businesses and enterprises or it doesn’t
matter whether it’s hospitality industry or some other venture. It’s
difficult to access, and it’s very expensive money to pursue.

The Stimulus Bill that you passed a couple of years ago required
the Department of Treasury and the IRS to provide you a report.
Over a year ago, it was due, and that report was supposed to say,
supposed to describe what’s wrong with the 1984 Tribal Govern-
ment Tax Status Act that allowed Tribal Governments to have the
same status as other governmental entities to go out and secure
low cost, low interest tax exempt bonds for the purposes of eco-
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nomic development and governmental infrastructure. It is very
problematic.

The rules, the interpretation of the IRS is much more restrictive
for Tribes than it is for local and State governments. And that re-
port was supposed to come back to you with recommendations. I
haven’t seen it yet I've heard it was done, and I think that the Sen-
ate should ask where is that report and demand it and hold hear-
ings on its recommendations in terms of what I believe is appro-
priate amendments to that Act that would enhance that kind of op-
portunity for us to be able to move in that direction.

I think that there are other financial incentive opportunities for
the Tribes, because it targets really large projects. We're talking
50, 100 million or more. It doesn’t do any good for a Tribe that just
needs 10 million, which it doesn’t pencil out in terms of going and
getting that kind of money, you know, for a project with a small
Tribe, like the Hoh Tribe out in the West Coast with 100 people
and they just want something small. So, we need to review the fi-
nancial industry and even discuss with the financial industry why
are the rules different when you're lending to the Indian Tribes
and the Indians citizens than elsewhere, and what you can do
about it.

The CHAIRMAN. Well, I want to thank you very much for partici-
pating in today’s hearing. This has been very valuable. You have
helped to define the barriers to economic development, but more
importantly, you have helped to identify concrete things we can do
to help clear the barriers an encourage Native communities to-
wards self-sufficiency. When Native economies strive, the benefits
are far-reaching. Job creation and economic benefits reach county,
regional and State economies as well.

So, I look upon what we’re doing as building on a basis here and
continue to expand it as we go along. And to do it in what Hawai-
ians call a pono way, meaning correct justification, and to do it
right. And so, I look forward to continuing this school in the pono
way to help the indigenous people of our country. And that’s my
reason for being here, and I tell you I feel so proud and privileged
to be Chairman of the Indian Affairs Committee, only the second
indigenous person. Of course, the first was Ben Nighthorse Camp-
bell, Senator, who was the first.

And so for me, this has been a pleasure. And I intend to continue
to work on those issues that have in a sense been pushed aside,
but we need to take care of these in the time that we have. So
mahalo nui loa. Thank you so much for your help in all of this. And
again, I just want to remind you, because I want to hear from ev-
erybody, though you’ve not been a witness, if you want to write,
please, you know, let us know what you think. And remember that
the hearing record is open for written testimony for two more
weeks.

So, if you can do that within that, we would certainly appreciate
it. Again, mahalo nui loa. Aloha, safe trim home to all of you here.
And I thank God for you, our indigenous people, our country, and
thank God for what we’re able to do for our people. Mahalo nui loa.
This hearing is adjourned.

[Whereupon, at 11:30 a.m., the hearing was adjourned.]
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PREPARED STATEMENT OF JAMES D. KIMMEL, HAWAIIAN NATIONAL

Aloha Everybody,

My name 15 James D Kimuncel, I am tesiilying today as a Hawalian Natdenal, a
natutalized citzen of the Lawful Hawaiian Government—the Kingdom of
Hawrai't—even as I am an Ambassador of the Spititusl Brothethiood of the Kingdom of
Heaven and a representative of the Prince of Teace of this wotld who is also the
Sovercign Creator of our Universe.

Brothers and sisters: the kingdom of God is at hand, mecaning a return to that
high spiritual concepr of Jesus who proclaimed that the kingdom 3s the will of his
heavenly Father, dominant and transcendent in the heart of the believer, That which the
world nceds mest to know is: Men are the sons of God, and through faith they can
actually realize, and daily experience, this ennobling truth.

All of the social, moral, econemic and political problems of today have grown out
of the consequences of the failure of the Jewish leaders ro recognize and accept Jesus as
the Son of Man and Son of God who bestowed himself on our world for the benefit of
all the worlds in his universe—the Sovereign Creator of out univesse. The mindset of
the Jewish leaders, who saw themselves as a Choser People with a national destiny of
Glebal Dominion, was such that made it impossible for them to accept Jesus and his
new teachings of the gospel of the spiritual brotherhood of the kingdom of heaven when
he appeared. Had Jesus beea accepred by the Jewish leaders, Isract would probably have
become the spiritual Capitol of the world with 2 nadonal desdny of loving service to the
people and nations of the warld,.2nd we would have peace on earth and good will
among all men instead of world wars, starvation, economic and political slavery.

Queen Liliuokalani wrote in het book—Hawaiis Story by Hawafis Queen,
Lilinokalami—that the takeover of Hawafll by the U. S. Government senl an ominous
signal of change in the foreign policy of the United States. This was the outworking of
unification of the Jewish leaders under the World Zionist Organization, in 1897 in Basel,
Switzerland, with the express purpose of purting Israel back on the map a8 pare of their
ways and means of gaining global dominion over the people, nations and natural
resources of the world. To accomplish their ends required the slow and secady takeover
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of the United States Government from within and without until today, the United States
of Ametica of the Queen’s day has become the Usnited Stares of Tsrael today.

The Queen of the Kingdom of Hawai’i filed her Official Protest to the American
Corp oz Erar against the U. 3. Government on June 17, 1897, cdlosing ber statement
thwsly: ...and to the Almighty Ruler of the Universe, to Him who judgeth
righteonsly, I comemit my cause. This is the same Person the American’s refer to in
their Declaration of Independence as ieir Creator, and Snpreme Judge of the world.

Tnsofar as He Is the same pexson the Jewish leadets had crucified on April 7, AD.
30, even the same person who referred to himself as the Vine, and the people of the
world as the branches, he could see nothing but trouble evolving out of the Zionist
conspiracy that was organizing for the takeover of America and the rest of the world.
The Vine kaows all of his branches pecfectly because his Spirit of Troth and Idealistic
Beauty lives within each of the branches, enshrouding the souls of all his children.

1t was from this soll that the Zionists produced the economic and pelitical climate
of wotld wass, moral failuees, economic depressions and the general depravity of the
Zionist Qccupied Government of the Obarma Administration.

In response to the overthrow of the Kingdom of Hawai'i, the Zionist design to
tekeover the U. 5. Governmment and the world, the Supreme Judge of the world chasc to
bonor the Queen’s Official Protest, and accordingly, ruled in her favor, With the
approach of the 100th anniversary of the overthrow of the Kingdom of Hawal' on
January 17, 1893, the American government conspired to pass legistation that would
make i¢ lega! for them to sell dhe stolen property of the Kingdom of Hawai’l. But,
without their knowledge, the Spirit of the Prince of Peace, the Spirit of Truth, was at
wotk in the U. 8. Senate, enabling the passage of Public Law 103-150 in 1993, the so-
called Apology Bill. That their Apology was a manifestation of dishonesty and insincerity
has been proven by their failure to return the stolen horse followed by their seditions
conspiracy to foist the fraudulent Alala Bill over the highest inrerests of the Hawaiian
people. Neither the Akaka Bill nor the U, 8. Government have the blessing of the Prnce
of Peace at this Gme of great deceit. The spirit of truth will not provide input that would
enable passage of the Akala Bill nor the defacto State of Flawaii-OHA equivalent.

Meanwhile, passage of Public Law 103-150 enabled the Kanaka Maoli to bring
theit government out of forced exile under Kingdom and International Lavr and
reinstate the gt furr Lawful Hawalian Government—the Kingdom of Hawai't—on Mazch
13,1999, as the ptopet claimant w the stolen Hawailan Avchepelago. Accordingly, the
American dreams of F Pluribus Unem, Adonuit Cocpids, and Novus Ordoe Seciorum
ended with the takeover of the Kingdom of Hawai’i, the unification of the World Zionist
Organizadon, and the rebirth of the Zionist cause of global dominion in 1897.
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The One Person secognized by both the United States Government and the
government of the Kingdom of Hawai'l is the Prince of Peace of this wesld today, our
Sovereign Creator-Father and our older human brother— Jesus of Nasaruth,

Mo one other than our Divine Patents, whose spirits live within us, could possibiy
know, love, understand and respect us and the global siuations of the People of Hawaf'
and the zest of the natons of the world, God Joves cach of his childeen with an infinice
love, and this is to advise you of the sitmation of alignment of your will with those wha
have taken over the Government of the Peaple of the United States from within. It
would be wise to stop waging war on earth and start waging peace at home 4nd on catth
in the loving service of your brothers and sisters in the kingdom of heaven on carth
today, the spiritual brotherhood of all humankind under the fatherhood of God, Scop
aiding and aberting the pacasitic alien of Zionist otigins that has been the cavse of mote
than a century of turmoil, violence and destrucrion for the political and economic benefit
of a few, by the few and For the few who have enabled such rebellion against God and
Iman.

As it stands, under the dominating Zionist influence and their kst for glohal
dominion, the people and govetnment of the people of the United States have been led
to dig the pit of their own destruction by wholeheartedly doing to ather people in other
nations what they would never want done to themselves and their nation. If the blind
lead the blind they shall both fall into the pits of their own destruction.

We are each and all the sons and daughters of the Gods of Love, Truth, Mercy
and Forgiveaess. Talen together, we constitute the spirital brotherhood of the people
of the world—the kingdom of heaven. Meanwhile, the Prnce of Peace has ruled in.
behalf of the Official Protest of Queen Liluokalani refative to the reinstaternent of her
Government, the Kingdom of Flawal'i, and the cutworking of the will of God, relatve
to the spiritual rebitth of the kingdom of heaven that Jesus started, within the
jurisdiction of the reinstated Kingdom of HawaPl, which has His blessing, Brothers and
sisters, the kingdom of God is at hand] Alocooola!
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