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FINDING OUR WAY HOME: ACHIEVING THE
POLICY GOALS OF NAGPRA

THURSDAY, JUNE 16, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:40 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. This hearing of the Committee on Indian Affairs
will come to order.

Welcome to the Committee’s oversight hearing on Finding Our
Way Home: Achieving the Policy Goals of NAGPRA.

For thousands of indigenous ancestors, the road home has been
a difficult one. Many have not been able to begin their journey
home as they, along with their sacred objects, fell into the posses-
sion of the Federal Government and museums across the Country.
This was the result of archaeological excavations, construction
projects and museum and university research.

I know this can be painful and deeply personal topic for many
native peoples. My own people believe the Mana, the spirit and
power of a person, rests in the bones and connects families between
the generations. Native Hawaiian tradition holds that what affects
the bones can affect the future lives of the progeny and the after
lives of the ancestors of those bones.

Native Hawaiian burials are some of the most secretive in the
world, and I smile because we are still looking for some of the
places and the bones. Native Hawaiian children today are still
taught what to do if they encounter any ancestral bones. When my
people think about those ‘iwi kupuna or those ancestors, whose
bones are subjected to scientific scrutiny, display or catalogue stor-
age, there is a sense of outrage and sorrow over the failure to care
for the bones as our tradition requires.

Our kinship and active connection with the remains of our for-
bears and the objects that were sacred enough to warrant burial
with them is not unique. Native peoples across the United States
feel this connection. Acknowledging this connection, the policy of
repatriation was born.

Both the National Museum of the American Indian Act and the
Native American Graves Protection and Repatriation Act estab-
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lished procedures for repatriation. Yet, over 20 years after the en-
actment of these two laws, GAO found many Federal agencies have
not fully complied with NAGPRA. In addition, the Smithsonian has
much work to do in order to comply with the Museum Act.

Today, we will hear from the GAO about their findings and from
the Administration and Smithsonian about what they are doing to
comply with Federal laws.

Finally, we will hear from tribal leaders about their experiences,
challenges and ideas to improve the process.

As many of you have noticed, the Committee works in a bipar-
tisan manner. It is always a pleasure to be working with the other
side of the aisle, and right now a very close friend. We both belong
to States not connected to the lower 48 that have large indigenous
populations. Senator Murkowski and I have worked so closely on
Native issues and she is doing a terrific job here for her State of
Alaska.

And I would like to ask her whether she has any opening state-
ment to make.

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. I appreciate you have held this hearing this
afternoon on how we achieve the policy goals of the Native Amer-
ican, the Repatriation Act, and how we, as you say, bring it home.
And it is an important issue for so many Alaska natives from Bar-
row down to Ketchikan. And I appreciate the attention that you are
giving through this hearing.

I look forward to the witnesses today and working with many of
you on many of the issues that are so important to us.

The CHAIRMAN. Thank you very much.

As Chairman, it is my goal to ensure that we hear from all who
want to contribute to the discussion. So the hearing record is open
for two weeks, I just want you to know that. So if you are thinking
of something and you are not one of the witnesses, you can still let
us know to these letters. And I encourage everyone to submit your
comments through your written testimony that you may send in.

I want to remind the witnesses to please limit your oral testi-
mony to five minutes today.

Serving on our first panel, from the GAO, Natural Resources and
Environment Division, is Director Anu Mittal. She is accompanied
by Jeffrey Malcolm, the Assistant Director.

And I want to say welcome to all, and Ms. Mittal, it is so good
to have you here. So please proceed with your testimony.

STATEMENT OF ANU MITTAL, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT DIVISION, U.S.
GOVERNMENT ACCOUNTABILITY OFFICE; ACCOMPANIED BY
JEFF MALCOLM, ASSISTANT DIRECTOR

Ms. MITTAL. Chairman Akaka and Senator Murkowski, thank
you for inviting us to participate in your hearing on repatriation
issues. Accompanying me, as you mentioned, is Jeff Malcolm, the
Assistant Director at GAO who manages our work on Native Amer-
ican issues.
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As you mentioned, GAO recently issued two reports: one on Fed-
eral agency implementation of NAGPRA; and one on the
Smithsonian’s efforts under the National Museum of the American
Indian Act. I would like to briefly highlight some of the key find-
ings from both reports.

With regard to Federal efforts to implement NAGPRA, our re-
view found that after almost 20 years, Federal agencies have not
yet fully complied with all of the requirements of the Act. We found
that the amount of work Federal agencies put into identifying their
NAGPRA items and the quality of the documents that they pre-
pared varied widely. As a result, only a few agencies had a high
level of confidence that they had identified all of the NAGPRA
items in their historical collections.

We also reviewed the actions of the National NAGPRA Office and
identified two concerns with how it carried out some of its respon-
sibilities. For example, we found that the National NAGPRA Office
developed a list of Indian tribes for NAGPRA purposes that is in-
consistent with BIA’s policy for federally recognized tribes. And we
found that the National NAGPRA Office did not always properly
screen nominations for the NAGPRA Review Committee and inap-
propriately recruited nominees contrary to the processes laid out in
the Act.

The third NAGPRA-related area of concern that we identified
was a lack of systematic and comprehensive process to track repa-
triation activities and the lack of a mechanism for reporting this
information to a central source. As a result, this information is not
readily or easily available to the tribes or to Congress.

Based on our own independent data collection efforts, we deter-
mined that as of September 2009, Federal agencies had repatriated
a total of 55 percent of the human remains and 68 percent of the
associated funerary objects that they had identified for repatri-
ation.

Shifting to our review of the Smithsonian, we found that the
Smithsonian also has much work remaining to identify and repa-
triate the Indian human remains and objects in its collections that
are subject to the NMAI Act. Specifically, we found that in the last
21 years, the Smithsonian has only offered for repatriation about
one-third of the human remains that may be in its collection.

Contributing to this slow process is the lengthy and resource-in-
tensive process that the Smithsonian uses to identify and affiliate
its repatriation items. As a result, we suggested that Congress may
wish to take certain actions to expedite this process.

In addition, we identified four areas of concern in the
Smithsonian’s implementation of certain repatriation-related activi-
ties. First, although the Smithsonian established a Review Com-
mittee as required by the Act, it limited the committee’s oversight
to the repatriation activities of the Natural History Museum, which
we believe is inconsistent with the Act.

Second, we found that neither the Smithsonian nor the Review
Committee submit annual reports to Congress on the progress of
repatriation. Although there is no annual reporting requirement in
the NMAI Act, given that the Smithsonian’s repatriation activities
have continued well past the original estimated five years, and may
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take several more decades to complete, we believe that such infor-
mation should be provided to Congress.

Third, the Smithsonian has no independent appeals process for
tribes in the event of a dispute, and we believe that such an ap-
peals process should be established.

Finally, the Smithsonian does not have a policy on the disposi-
tion of culturally unidentifiable items. The NMAI Act does not dis-
cuss how these items should be handled and the museum’s repatri-
ation policies do not cover this issue either.

Based on the findings of our reports, we made five recommenda-
tions to improve Federal agency’s compliance with NAGPRA and
four recommendations to improve the Smithsonian’s compliance
with the NMAI Act. The agencies and the Smithsonian generally
agreed with our recommendations and have stated that they will
begin to implement them. We will continue to monitor their
progress.

In conclusion, Mr. Chairman, our two studies clearly show that
after two decades of effort, much work still remains to be done to
address the goals of both NAGPRA and the NMAI Act. In this con-
text, we believe that it is imperative for the agencies to implement
our recommendations to ensure that they are efficiently and effec-
tively fulfilling their statutory responsibilities.

This concludes our prepared statement. Jeff and I would be
pleased to answer any questions that you might have.

[The prepared statement of Ms. Mittal follows:]



5

PREPARED STATEMENT OF ANU MITTAL, DIRECTOR, NATURAL RESOURCES AND
ENVIRONMENT DIvISION, U.S. GOVERNMENT ACCOUNTABILITY OFFICE

Chairman Akaka, Vice Chaitman Barrasso, and Members of the
Commitiee:

I am pleased to be here today to participate in your hearing on federal
efforts to ropatriate Indian and Native Hawaiian human remains and
certain cultural objects, Many federal agencies have acquired thousands of
Indian human remains, funerary objects, sacred objects, and ohjects of
cultural patrimeny over hundreds of years. Similarly the Smithsonian
Institution has acquired its collections since its establishment in 1346.
These human remains and cultural objects have long been a concern for
many Indian iribes and Native Hawaiian communities, who have been
determined to provide an appropriste resting place for their ancestors. The
National Museum of the American Indian Act (NMAI Act) and the Native
American Graves Protection and Repatriation Act (NAGPRA) were
cnacted, in 1980 and 1980 respectively, in part to address these concerns.'
The acts genarally require the Smithsonian Institution and federal agencies
to take certain actions to identify the Indian and Native Hlawaiian human
remains and cultural objects in their collections, affiliate those remains
and objects to a tribe, and upon request repatriate the items to the tribes.?

"National Museum of the Amerlcan Indian Act, Pub, L. No. 101-185, 103 Stat. 1336-47 (1989),
codified ws amended ot 20 U.S.C. §§ 80q to 80q-15. Native American Graves Protection and
Repatriation Act, Pub, L. No. 101-G01, 104 Stat, 3048-58 (1650}, codlified a! 25 U.5.C. §8
3001-53013. NAGPRA uses the term Native American, while the NMAT Act uses the term
Indian. Inthis statement’s discussion of each law, we will use the term used in that law, In
the rare Instances where we refer to the items covered by both acts collectively, we will
situply use the term Indian.

INAGFRA defines 2 federal agency as any department, agency, or instrumentality of the
United States, except the Smithsonian Institutlon. NAGPRA also applies to museums and
defines them as any institution or state or local government agency, including any
Institution of higher learning, that receives federal funds and has possession o, or control
over, Native American cultural items, cxeept the Smithsanfan Institution. In addition,
unless otherwise specified, in this statement the terms abjects and cultural objects refer to
funcrary objcets, sucred objeets, end objeets of ultural patrimony.



In July 2010, we reported on the implementation of NAGPRA by cight key
federal agencies with significant historical collections.” These agencies
included the Department of the Interior’s Bureau of Indian Affairs (BIA),
Bureau of Land Managernent (BLM), Bureau of Reclamation (BOR),

U.5. Fish and Wildlife Service (I\WV5), and National Park Service (NFS); the
Department of Agriculture’s U.3. Forest Service; the U.S. Army Corps of
Engineers (Corps); and the Tennessee Valley Authority (TVA). In

May 2011, we reported on the Smithsonian Institution's implementation of
the WMAI Act's repatriation requirements as they relate to the collections
held by the National Museum of the American Indian and the National
Museum of Natural IHistory.! Our testimony today swnmarizes the findings
of both of these reports and also includes information on some recent
actions that the agencies have taken in response to the recommendations
we made in our reports. Both of these reports were performance audits
that were conducted in aceordance with generally accepted government
auditing standards. A detailed description of our scope and methodology is
presented in each issued report.

Background

NAGPRA Requirementis

NAGPRA requires federat agencies to (1) 1dentify thelr Natlve American
human remains, funerary objeets, sacred objects, and objects of cultural
patrimony, (2) try and determine if a cultural affiliation exists with a
present day Indian tribe or Natlve Hawadian organization, and (3) generally
repatriate the culturally affilinted items to the applicable Indian tribe(s) or
Native Hawaiian organization(s) under the terms and conditions

*QAQ, Native American Uroves Protestion and Repatriation Act: After Alwost 20 Years,
Hey Federal Agencies St Have Not Fuily Complied with the Act, GAD-10-768
(Washington, D.C.: July 28, 2010}, NAGPRA has a separmte provision for Native American
items newly excavated or discovered on federal or tribal lands alter the dale of enactment,
relomred to as new o inadvertenl discoveries and intentional excavations. New or
inadvertent discoveries and Intentivind excavations are coversd in section 3 of the act (26
118.C. §3002) ami the Edentification and repatriation of NAGPRA itenw within colluctions
that existed on or hefore the date of enactment, reforred to as historical collections, are
covered in sections 5, 6, and 7 (26 US,C, §§ 3003-3005), In accordance with NAGPRA's
implementing regulations, section 5, 6, and 7 also apply to collections fedoral apencles and
muscums acquire, from seurces other than federnl or tribal land, after NAGPRA's
enactinetil. Sur Juky 20E0 report focused on federal ngeneics’ historical collections.

‘GAOQ, Smithsontiun Institution: Much Work Still Needed (o Fdentify end Repairiate
Indiun hamun Remoins and Qljects, GAQ-11-515 (Washington, D.C.; May 26, 2011).
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preseribed 1o the set NAGPRA covera five types of Native American
cultural items (sec table 1}

v L
Tahla 1: Fiva Types ot Hatlve Amecrican Cuttural hems Covered by HAGPRA

Item Deftnlifon
Human remalns Physlcal remaing of the body of a parson of Nalive Amstican aneestry. 42 C_FA. § 10.2{d)(1).
Asanciated lunsrary objects Ohblecis that, as part of the doalh Gie or ceremony of a culture, ara reasanably helievad to have

heen placed With ind vidual numan remsains oliher at tha tima of death or latar, and bt the
humean remaing and asceelated funermry cljocts ara presanlly in the pessessicn or conirel of a
fadaral agancy ar musalm, excent thal ather ems exclusively made fec bural purposss or to
contain human remeing shall be cenelderod as assacinted Ranerary abjects.

25 U5.C. § 3001(3){A).

Unazoosialed lunerany oblecls

Ohbjccts thal, as part of fhe death rite or cersmony of a cullure, are reasonebly belisved to have
bean placad with individual human remalns alther at tho {ime of death or lalsr, where ihe remains
Ara MGt in e passasslan or cantrol af the fedoral agency of mugsum and the oblects can bo
Identifiad by a przpenderancs of the gvidenca ax ralated 1o epeciie Indivaduals or families oo
Knawn Rman remains ar, by a propanderance of he evidence, 89 having been removed from a
speelfiz bural site of an indvidual eullaralty affiliated wilh a panular Indlan tibe.

25 LLS.C. § 8001 (=)(R).

Sacred objests

Spacific ceracnonisl ohjects willicty ane neeced by tradliisnal Mativa American refglous leaders for
the practica of ladih Matlva by Hhelr prosent day adbersnts.
55 U,5.5, § 3001 (3)C).

Cy)acts af culwral paiimony

Objzcts having ongoing historcal, radilenal, or cullural imporlance coritral o fhe Native
American greup ac culiuro Jsalf, rather than property owned by anindlvidual Mlatha Amorcan,
and which, therafore, cannot e alienaled, appropriated, or conveyed by any

of whaihier ornal tha individoal ks a membar of the Indign 1ribe or Nalive Hewallan arganization
end stch ablect shall hava baan conskiered Inekenable by sueh MNalive Ametican group at o

tima tho objoct was separated from such group, 25 ULS.C. § 300113400,

et HACH

NAGPRA' requirements far federal apencies, musenms, and the Seorefary
of the Interior, pariicularly ihe ones mest relevant to their historical
callections, which were (he [oces of our July 2014 report, include the
following:

»  Comgpile an inweniory ened establish cltural effiffation. Section & of
NAGPRA requires that each lederal agency and mussum compile an
inventary of any holdings ar coleetons of Native Amertean human
remains and associated funerary objects that are In its possession or

gonirol. The aet requires that e nventorles be completod no Inter than
B yeass after its enactment—by November 16, 1996—and In consultation
with Lribal government offlclals, Native Hewalisn orgenization officiaks,
and {radilional religious leaders, In the inventory, agencies and musenms
are required to eslablish geographle snd cultural sffiliation to the extent
possible based on Information in their passession, Cultural affiation
denoles a relationship of shared group identity which can be reasenably
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traced historically or prehistorically between a present day Indian tribe or
Native Iawaiian organization and an identifiable earlier group.® Affiliating
WAGPRA items with a present day Indian tribe or Native Hawaiian
organization is the key to deciding to whom the hurman remains and
objeets should be repatriated. i a cultural affiliation can be made, the act
requires that the agency or museun notify the affected Indian tribes or
Native Hawaiian organizations no later than 6 months after the completion
of the inventory. The agency or museum was also required fo provide a
capy of each notice—known as a notice of inventory completion—to the
Secretary of the Interior for publication in the Federal Regisier. The items
for which no culiural affiliation can be made are referred to as culturally
unidentifiable.”

Compile a summary of cther NAGPRA {fems. Section 6 of NAGPEA
requires that each federal agency and musewm prepare a written summary
of any holdings or collections of Native American unassociated funerary
ohjects, sacred objects, or objects of cultural patrimony in its possession
or conitrol, based on the available information in their possession. The act
requires that the summaries be completed no later than 3 years after its
enactment—by November 16, 1998, Preparation of the summaries was fo
be followed by federal apency consultation with tribal government
officials, Native [Tawaiian organization officials, and traditicnal religious
leaders. After a valid claim is received by an ageney or museum, and if the
other terms and conditions in the act are met, a notice of intent to
repatriate must be published in the Federal Register before any item
identified in a summary can be repatriated.”

Repatriate culturally affiliated human remuains and objects. Section 7 of
NAGPRA and its implementing regulations generzlly require that, upon the
reguest of an Indian {ribe or Native Hawaiian organization, all culturally
affiliated NAGPRA items be returned to the applicable Indian tribe or

525 E15.C. § 3001(2).

‘NAGPRA's implementing regulations direct federal agencies and musoums to retain
possession of culturally unidentifiable human remalns pending promulgation of

43 C.F.I. § 10.11 (the regulation to govern the disposition of culturally unidentifiatle
homan remains) urless legally required to do otherwise, or recormunended to do otherwise
by the Secretary of the Interjor. Recommicndations regarding the dispositien of cultarally
untdentifiable human remalns may be requested prior Lo final promulgation of

43 CF.R. §10.11. 43 C.F.R § 10.5{c)(6). The regulatlon lo govem the disposition of
cuiturally unidentifiable buman remains, 45 C.F.R. § 10.11, was promulgated on

March 16, 2010, and became cffective on May 14, 2010, 75 Fed. Reg. 12975 fMar, 15, 2010,

%5 C.E.R. § 105D,
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Native [Tawailan organization expedificusly—but no sooner than 80 days
after the applicable nofice is published in the Federal Register—if the
terms and conditions preseribed In the act are met.

NAGPRA assigns certain duties to the Secretary of the Interior, which are
carried out by the National NAGPRA Program Office (National NAGPRA)
within NPS. In accordance with NAGPRA's implementing regulations,
Nationsl NAGPRA has developed a list of Indian tribes and Native
Hawaiian organizations for the purposes of carrying out the act. The list is
comprised of federally recognized tribes, Native Hawaiian organizations,
and, at various points in the last 20 years, corporations established
pursuant to the Alaska Native Claims Seftlement Act (ANCSA).® Sinee the
enactment of two racognition Jaws in 1994, BIA has regularly published a
comprehensive st of recognized tribes—commoniy referred to as the list
of federally recognized tribes—Lihal federal agencies are supposed to use
to identify federally recognized tribes. The recognition of Alaska Native
entities eligible for the special programs and scrvices provided by the
United States to Indians because of their status as Indians has been
controversial, Since 2 1993 legal opinion by the Solicitor of the
Depariment of the Interior,"® BIA's Yist of federally recognized tribes has
not included any ANCSA group, regional, urban, and village corporations.

Finally, NAGPRA requires the establishment of a committee to monitor
and review the implementation of inventory, identification and
repatriation activities under the act. Among other things, the Review
Committee is responsible for, upon request, reviewing and making [indings
related to the identity or cultural affiliation of cultural items or the returmn
of such items and facilitating the resclution of any disputes among Indian
tribes, Native Hawailan organizations, and federal agencies or museum
relaiing 1o the refurn of such llems. We refler to Lhese [indings,
recommendations and facilitation of disputes that do not involve culturally
unidentifiable human remains simply as disputes; the Review Commitiee
also makes recommendations regarding the disposition of culturally
unidentifiable human remains. The NAGPRA Review Committee was
established in 1991.

®Pub, L. No, 92-203, 85 Stat. 688 (1071), codified as amended at 43 US.C. §§ 1601-1620h.

*The Federally Recognized Inclian Tribe List Act of 1894, Pub, L. No, 103-1531, Title I {1591);
Tlingit and Hatda Status Clarification Act, Pub. L. No. 103-164, Title I {1904).

¥Op. Sol. Int. M-35975 {Jan. 11, 1993).
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NMAI Act Requirements

The NMAI Act sections 11 and 13 generally require the Smithsonian to

(1) inventory the Indian and Native Hawalian human remains and funerary
objects in its possession or control, (2) identify the origins of the Indian
and Native Hawaiian human remains and funerary objeets using the “best
available scientific and historical documentation,” and (2) upon request
repatriate them to lineal descendants or culturally affilialed Indian lribes
and Native Hawaiian organizations. As originally written, the act did not
sef a deadline for the complefion of these tasks, but amendments in 1996
added a June 1, 1993, deadline for the completion of inventories.” The
1386 amendments also require the Smithsonian to prepare summaries for
unassociated funcraxy obicets, sacred objeets, and objects of cultural
patrimony by December 31, 1996.

The NMAI Act uses the same definitions as NAGPRA for unassociated
funerary objects, sacred objects, and objects of cultural pairimony,” but
the NMAT Act does not define human remains and it does not use the term
associated funerary objects, Instead, the NMAI Act requires Indian
funerary objects—which it defines as objects that, as part of the death rite
or ceremony of a culture, are intentionally placed with individoal human
remains, either at the time of death or later—to be included in inventcries
and unassociated fimerary objects to be included in summaries.

The Smithsonian has identified twe museums that hold collections subject
to the NMAI Act: the National Museum of the American Indian and the
National Museur of Natural History. Final xrepatriation decisions for the
American Indian Museum are made by its Board of Trustees and the
Secretary of the Smithsonian has delegated responsibility for making final
repatriation decisions for the Natural History Museum to the
Smilhsonian’s Under Secretary lor Science.

According to Smithsonian officials, when new collections are acquired, tho
Smithsonian assigns an identification number—referred to as a cataloy
number—to each item or set of items at the time of the acquisition or, in
some cases, many years later, A single catalog number may include one or
more human bones, bone fragments, or objects, and it may include the
remains of one or more individuals. All of this information is stored in the

HNatpnal Muscum of the American Indlan Act Amendments of 1896, Pub. L. No. 104-878,
110 Siat. 3355 (1996). Unless nated otherwise, subseguent references in this report to the
NMAI Act are references to the act as amended,

20 U.$.C. § 80q-Dafa),
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museums’ electronic catalog system, which is partly based on historical
paper card catalogs. Generally, each catalog nurnber in the electronic
catalog system includes basic infoumation on the Hem or set of items, such
as a brief description of the itern, where the item was collected, and when

- it vas taken into the museum's collection, Since the NMAI Act was

enacted, the Smithscnian has identified approximately 15,780 catalog
numbers that potentially include Indian human remains (about 19,150
within the Natural History Museum collections and about 830 within the
American Indian Museum collactions). Finally, like MAGPRA, the NMAT
Act requires the establishment of a committee to menitor and review the
inventory, identification, and return of Indian human remains and cultural
objects. The Smithsonian Review Conunitlee wes established in 1990 for
this purpose.*

After Almost 20 Years,
Key Federal Agencies
Still Have Not Fully
Complied with
NAGPRA

As we reported in July 201G, federal agencias have not yet fully complied
with all of the requirements of NAGPRA. Specifically, we found that while
the eight key federal agencies genarally preparad their summaries and
inventories on time, they had not fully complied with other NAGPRA
requirements. In addition, we found that while the NAGPRA Roview

. Committee had conducted a number of activities to fulfEl s
responsibilitics under NAGPRA, its recomimendations have hagd mixed
sinceess. Furthermore, while National NAGPRA has taken several actions
to implement the act’s requirements, in some cases it has not effectively
carried out its responsibilities. Finally, although the ey agencies have
repatriated many NAGPRA items, repatriation activity has generally not
been tracked or repeorted governmentwide.

Key Federal Agencies
Have Not Fully Complied
with NAGPRA for Their
Historical Collections

The eight key federal agencies we reviewed in our July 2010 repori
generally prepared their summuaries and inventories by the statutory
deadlines, but the amount of work put into identifying thelr NAGPRA
items and the quality of the documents prepared varied widely. Of these
eight agencias, the Corps, the Forest Service, and NPS did the most
extensive work Lo identify their NAGPRA items, and therefore they had the
highest confidence level that they had identified all of them and included
them in the summaries and inventories that they prepared, In contrast,

[0 Smithsonian refers to its Review Committee as the Itepatriation Review Commitiee,
In this statement, we will refer to it as the Smithsenian Revicw Committee to elearly
diffarentiate It [rom the NAGPRA Roview Cormumitiec.
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relative Lo these agencies, we detennined that BLM, BOR, and FWS were
moderately successiul in identifying their NAGPRA items and including
them in their surmmaries and inventories, and BIA and TVA had done the
least amount of work. As a result, these five agencies had less confidence
" that they had identified all of their NAGPRA items and included them in
summaries and inventories. In addition, not all of the culturally affiliated
human remains and associated finerary objects had been published ina
Faderal Register notice as required. For example, at the time of our report,
BOR had culturally affiliated 76 human remains but had not published
them in a Federal Regisier notice. All of the agencies acknowledged that
they still have additional work ta do and some had not fully complied with
NAGPRA’s requirement to publish netices of inventory completion for all
_ of their culturally affiliated human remains and associated funerary
objects in the Federal Regisler.

As aresuli of these findings, we recommended the agencies develop and
provide to Congress a needs assessment Usting specific actions, resources,
and time needed to complete the inventories and summaries required by
NAGPRA. We further recommended that the agencies develop a timetable
for the expeditions publication in the Federal Eegister of notices of
inventory completion for all remaining Native American human renains
and associated funerary objects that have been culturally affiliated in
inventories. The Departments of Agriculture and the Interior and TVA
agreed with our recommendations. For example, Interior stated that this
effort is under way in most of its bursaus and that il is comumitied to
completing the process. It added that one of the greatest challenges to
completing smnmaries and inventories of all NAGPRA jtems is locating
collections and acquiring information from the facilities where the
collections are stored,

The NAGPRA Review
Committee Has Monitored
Compliance with NAGPRA.
Implementation and Made
Recormmendations with
Mixed Suceess

We found that the NAGPRA Review Committee, to fulfill its
responsibilities under NAGPRA, had monitorad federal apency and
museurn compliance, made recommendations to improve implementation,
and assisted the Secretary in the development of regulations. As we
reported, the committee’s recommendations to facilitate the resplution of
disposition requests involving culturally unidentifiable human remains
have generally heen implemented (62 of 81 requests has been fully
implemented). In disposition requests, parties generally agreed in acdvance
to their preferred manner of disposition and, in accordance with the
regulations, came to the comniliee to complete the process and obtain =
{inal recommendation from the Secretary. In contrast to the amicable
nature of disposition requests, disputes are generally contentious, and we
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found that the NAGPRA Review Commiftee's recommendations have had
a low implementation rate. Specificatly, of the 12 disputes that we
reviewed, the committee’s recommendations were fully implemented for
1 dispute, partially implemented in 3 others, not implemented for 5, and

- the status of 8 cases is unknown,

Moreover, we found that some actions recommended by the committes
exceaded NAGPRA's seope, such as recommending repatriation of
culturally unidentifiable human remains to non-federatly recognized Indian
groups. However, we found that the committee, Nationzl NAGPRA, and
Interior officials had since taken steps to address this issue,

. National NAGPRA Has,
in Some Cases, Not
Effectively Carried Qut
Its Responsibilities

We reported that National NAGPRA had taken several actions to help the
Secretary carry out responsibilities under NAGPRA. Far example, National
NAGPRA had published [ederal agency and museum notices in the Pederal
Register; increasing this number in recent, years, while reducing the
backlog of notices awaiting publication. Furthermors, it had administered
a NAGFRA prants program that from fiscal years 1994 through 2009
resulted in 628 grants swarded to Indian tribes, Native Hawaiian
organizations, and museums totaling $33 million, It had also administered
the nomination process for NAGPRA Review Commiltee mermbers.

COverall, we found that most of the actions performed by National
NAGPRA were consistent with the act, buf we identified concerns with a
few actions. Specilically, Nalional NAGPRA had developed a list of Indian
tribes for the purposes of camrying out NAGPRA, but at various points in
tha last 20 years the list had not been consistent with BIA's policy or an
Interior Solicitor legal opinion analyzing the status of Alaska Native
villages as Indian tribes, As a result, we recommended that National
NAGPRA, in conjunction with Interior's Office of the Solicitor, reassess
whether ANGSA corporations should be considered as eligible entities for
the purposes of carrying out NAGPRA. Interior agreed with this
recommendation aud, alter our reporl was issued, Interior’s Office of the
Solicitor issued 2 memorandum in March 2011 stating that NAGPRA
clearly does not Include Alaska regional and village corporations within its
definition of Indian tribes and that the lagislaiive history confirms that this
was an intentional omission on the part of Congress. The memorandum
also states that while the National NAGPRA Frogram’s list of Indjan tribes
for purposcs of NAGPRA must not include ANCSA regional and village
corporations, National NAGPRA is carrently bound by its regulatory
definition of Indian tribe that contradicts the statutory definition by
including ANCSA corporations. Because of this, the Solicitor suggests that
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the regulatory definition be changed as soon as feasible, followed by a
carresponding change in the list.

We also found that National NAGPRA did not always properly screen
nominations for the NAGPRA Review Comumittee and, in 2004, 2005, and
2006, inappropriately recrulted nominees for the commitiee, in one case
recommending the nominee to the Secretary for appointment. As a result,
we recomunended that the Secretary of the Inferior direct National
NAGPRA (o strictly adhere ta the nomination process prescribed in the act
and, working wilh Inlerior's Office of the 3olicitor as appropriate, ensure
that all NAGPRA Revigw Committee nominations are properly screened to
confirm that the nominees and nominating entities meet statutory
requirements. Interior agreed with this recommendation, stating that the
committee nomination procedures were revised Iin 2008 to ensure full
transparency and that it will ask the Solicitor's Office to review thase
procedures,

Repatriations Are Not
Tracked or Reported
Governmentwide, but
According to Data
Collected by GAO, Many
NAGFPRA Ttems Have
Been Repatriated

In July 2010 we reported that while agencies are required to permanently
document their repatriation aclivities, they ave nol required to compile and
report that information to anyone, Of the federal agencies lhal have
published notices of inventory completion, we determined that only three
have tracked and compiled ageneywide data on their repatriations—the
Forest Service, NPS, and the Corps. These three agencies, however, along
with other federal agencies that have published notices of inventory
completion, do not regularly report comnprehensive data on their
repatriations to Mational NAGPRA, the NAGFRA Review Committes, or
Congress. Through data provided by these three agencies, along with our
survey of other federal agencies, we found that federal agencics had
repatriated a total of 55 percent of human remains and 68 percent of
associaled funerary objects that had bean published in notices of
Inventory completion as of September 30, 2009. Agency ollicials identified
several reasons why some human remains and assoclated funerary objects
had not been repatriated, including the lack of repatriation requests from
eulturally affiliatcd entitics, repatriation requests from disputing parties, a
lack of reburial sites, and a lack of [inancial rasources o complete the
repatriation. Federal agencies had also published 78 notices of intant fo
repatriate that covered 34,234 unassociated funerary objects, sacred
ohjects, or objects of cultural patyiwony.

Due to a lack of govemmentwide reporting, we recommended the
Secretaries of Agricultire, Defense, and the Interior and the Chiefl
Executive Officer of the Tennessee Valley Anthority direct their cultural
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resource management programs Lo report their repatriation data to
National NAGPRA on a regular basis, bul no less than annually, for each
notice of inventory completion they have or will publish. Furthermore, we
recommeanded that National NAGPRA make this information readily

. available to Indian tribes and Native Hewaiion organizations and that the
NAGPRA Review Commitiee publish the information in iis annual report
to Congress, The Departments of Agriculture and the Interior and TVA
agreed with this recommendation, and Interior stated that its agencies will
work toward completing an annual report beginning in 2011,

The Smithsonian
Still Has Much Work
" 10 Do to Identify and
Repatriate Indian
Human Remains

and Objects

- In our May 2011 report we found that the Smithsonian Institution still had
much work remaining with regard to the repatriation activities required by
the NMAI Act. Specifically, we found that while the American Indian and
Nalural History Musewns generally prepared summaries and invenfories
within the statutory deadlines the process that the Smithsonian relies on is
lengthy and resource intensive. Consequently, after more than 2 deeades,
the museims have offered to repatriate the Indlan human remains in only
ahout one-third of the catalog numbers idzntified as possivly including
such remains since the act was passed. In addition, we found that the
Smithsonian established a Review Committee to meet the statutory
requirements, but limited its oversight of repatriation activities. Finally, we
found that while the Smithsonian has repatriated mest of the human
remains and many of the objects that it hos offered for repatriation, it has
no policy on how to address items that are culturally unidentifialle.

Since 1989, the
Sraithsonian Has Prepared
Required Summaries and
Inventories and Ilas
Offered to Repalriate
about One-Third of Its
Indian Human Remains

We found that while the American Indian and Natural Iistory Museums
had generally prepared summaries and inventories within the deadlines

- established in the WMAI Act, thelr inventories and the process they used to
prepare them have raised questions about their compliance with some of
the act's statutory requirements. The first question was the extent to which
the museums prapared their inventories in consultation and cooperation
with traditionsl Indian rcligious leaders and government officials of Indlan
tribes, 25 required by the NMAI Act. Section I1 of the act directs the
Seecretary of the Smithsonian, in consultation and cooperation with
fraditional Indian religious leaders and government officials of Indian
tribes, to inventary the Indian human remains and fimerary objects in the
possession or control of the Smithsonian and, using the best available
scientifie and historical documentation, identily (e origins of such
remains and objecis. Tlowever, the 3mithsonian generally began the
consuliation pracess with Indian iribes after the inventories from both
museums were distributed. The Smithsonfan maintains that it is in full
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compliance with the statutory requirements for preparing inventeries and
that section 11 does not require that consultation occur prior to the
inventory being completed.

The second question is the extent to which the Natural History Museum'’s
inventories—which were finalized after the 1996 amendments—identified
geographic and cultural affiliations lo the extent practicable based on
available information held by the Smithsonian, as required by the
amendments. The museum's inventories generally identified geographic
and cultural affiliations only where such information was readily available
in the muscum’s eleetronic catalog. However, the Smithsonian states that
it does not interprat section 11 as necessarily requiring that the inventory
and identification process to occur simultaneously, and thereforg it has
adopted a two-step process to fulfill section 11’s requirements. The
legislative history of the 1996 amendments provides litile clear guidance
concerning the meaning of section 11. However, we also found that the
two-step process that the Smithsonian has adopted is a lengthy and
resource-intensive one and that, at the pace that the Smithsonian is
applying this proecss, it will take several more decades to complete this
effort.

As a result of the identification and inventory process the Smithsonian is
using, since the passage of the NMAT Act in 1989 through December 2010,
the Smithsonian estimates that it has offered to repatriate approximately
one-third of the estimated 19,780 catalog numbers identificd as possibly
including Indian human remains. The American Indian Museum had
offered to repatriate hutnan remains in about 40 percent {about 2507 of its
estimated 630 catalog numbers. The Natural History Museum had offered
to repatriate human remains in about 25 pereent {about 5,040) of its
estimated 18,150 catalog numbers containing Indian human remains. In
some cases, through this process, the Smithsonian did nol offer to
repatriate human remains and objects because it determined that they
could not be culturally affiliated with a tribe. The congressional committee
reports accompanying the 1989 act indicate that the Smithsonian
estimated that the identification and inventory of Indian human remains as
well as notification of affected tribes and raturn of the remains and
funerary objects would take § years." However, more than 21 years later,
these efforls ara siill under way. In light, of this slow progress, we
suggested that Congress may wish to consider ways to expedite the

“H. Rep. No. 101-310(T), at 33 (1089); H. Rep. No, 101-340(TD), at 42 (1959).
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Smithsonian's repatriation process including, but not limited to, directing
the Smithsonian to make culltural allliation determinaticns as efficiently
and effectively as possible.

The Smithsonian Review
Committee's Oversight and
Reporting Are Limited

In May 2011, we reported that the Smithsenian Review Commiitee had
conducted numerous activities to implemeant the special cormmittee
provisions in the NMAT Act, but its oversight and reporting activitics have
been limited, For example, we found thal conlrary to the NMAI Act, the
committee does not monitor and review the Americzn Indian Museum's
inventory, identification, and repatriation activities, although it does
monitar and review the Natural History Museum's invenfory,
identification, and repatriation activities. Althcugh the law does not limit
the applicability of the Smithsonian Review Commiitee to the Natural
- History Museum, the Secrctary established a committee to meet this
requirement in 1990 that oversees only the Natural History Museum's
repatriation activities and is housed within that museum. Although the
Smithsonian believes Congress intended to limit the committee’s
jurisdiction to the Natura? History Museum, the statutory language and its
legislative history do not support that view. The Smithsonian provided
several yeasons to support this contention but, as we reported in May 2011,
these reasons are unpersuasive, Therefore, we reconunended that the
Smithsonian’s Board of Regents direct the Secretary of the Smithsonian to
expand the Smithsonian Review Committee's jurisdiction to include the
American Indian Museum, as requirad by the NMA! Act, ta improve
oversight of Smithsonian repatrialion activities. With this expanded role
for the committee, we further recommended that the Board of Regents and
the Secretary should consider where the most appropriate location for the
Smithsonian Review Committee shotild be within the Smithsonian’s
organizational structure. The Smithsonian agreed with this
recommendation, stating that the advisory nature of the committze could
be expanded to include consultation with the American Indian Museum,

In our May 2011 reporl, we also found ihat neither the Smithsonian nor the
Smithsonian Review Committee submits reports to Congress on the
progress of repatriation activities at the Smithsonian. Aithough section 12
of the NMAI Act requires the Secretary, at the conclusion of the work of
the commiittee, to so certify by report ta Congress, there is no annual
reporting requirement similar to the one required for the NAGPRA Review
Committee. As we stated earlier, in 1989, it was estimated that the
Smithsonian Review Committee would conclude its work in about 5 years
and cease to exist at the and of fiscal year 19956. Yet the committee's
monitoring and review of repatriation activities at the Natural [listory
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Museum has bean ongoing since the committ=e was established in 1980.
As aresult, we recomunendad that the Board of Regents, through the
Secratary, direct the Smithsonian Review Comunitiee fo report annually to
Congress on the Smithsonian's implementation of its repatriation
requiraments in the NMAT Act. The Emithsonian agreed with this
recommendation, stating that. it will submit, on a voluntary basis, annual
reports to Congress. The Smithsonian further stated that although the
format and presentation are matters to be discussed internally, it intends
to use the National MAGFRA report as a guide and framework for its
discussion and report.

Finally, during our review of the Smithsonian Review Commitee activities
we determined that no independent administrative appeals process exists
to challenge the Smithsonian's cultural affiliation and repatriation
decisions, in the event of a dispute. As a result, we recommended that the
Board of Regents establish an independent administrative appeals process
for Indian tribes and Native Hawaiian organizations to appeal decisions to
either the Board of Regents or another entity that can make binding
decisions for the Smithsonian Institution to provide tribes with an
opportunity to appeal cultural affiliation and repatriation decisions made
by the Seeretary and the American Indian Museum's Board of Trustees.
The Smithsonian agreaed with this recommendation, stating that it will
review its dispule resolution procedures, wilh the understanding that the
goal is to ensure that claimants have proper avenues to seek redress from
Smithsonian repatriation decisions, including a process for the review of
final management determinations.

Most Human Remains and
Many Objecis Offered for
Repatriation Have Been
Repatriated, but the
Smithsonian Flas No
Palicy on Culturally
Unidentifiable Items

In May 2011 we reported that the Smithsonian estimates that, of the items
it has offered for repatriation, as of Decamber 31, 2010, it has repatriated
abaout threequarters (4,330 out of 5,980) of the Indian hwman remains,
about half (90,660 out 0f 212,220) of the funerary objeets, and nearly all
(1,140 out of 1,240) sacrcd objccts and objects of cultural patrimony. Seme
items have not been repatriated for o variety of reasons, including tribes’
luck of resources, culiural beliefs, and tribal povernument issues.

In addition, we found that, in the inventory and identification process, the
Smithsonian determined that some human remains and funeraty objects
were culturally unidentifiable. In some of those cases it did not offer to
repatriate the items and it doea not have a policy on how to undertake the
ultimate disposition of such items. Speeifeally, our report found that
according to Natural History Museum officials about 340 human remains
and about 310 funerary objects are culturally unidentifiable. The NMAT Act
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does not discuss how the Smithsonian should handle human remains and
objacts that cannot be culturally affiliated, and neither museum's
repatriation policics deseribe how they will handle such items. In contrast,
a recent NAGPRA regulation that took effect in May 2010 requires, among
other things, federal agencies and museums to consult with federally
recognized Indian tribes and Native Hawaiian organizations from whose
tribal or aboriginal lands the remains were removed before offering to
transfer control of the culturally unidentifiable human remains.™ Althaugh
Smithsordan officials told us that the Smithsonian generally looks Lo
NAGP'EA and the NAGPRA regulations as a guide to its repatriation
process, where appropriate, in a May 2010 letter commenting on the
WAGPRA regulation on disposition of culturally unidentifiable remains, the
Dircctors of the American Indian and Natural History Museums cited
ovarall disagreement with the regulation, suggesting that it *favors speed
and efficiency in making these disposilions al the expense of accuracy.”
Nevertheless, in our May 2011 report, we recommended that the
Smithsonian’s Board of Regents direct the Secretary and the American
Indian Museum’s Board of Trustees ta develop nolicies for the Natural
History and American Indian Museurns for the handling of items in their
collections that cannot be culturally affiliated to provide for a clear and
transparent repatriation pracess. The Smithsonian agreed with this
recommendation, stating that both the American Indian and Natural
History Museums, in the interests of transparency, are committed to
developing palicies in this regard and that such policies will give guidance
to Native communities and the public as Lo how he Smithsonian will
handlc and treat sueh remains.

In conclusion, Chalrman Akalks, Vice Chairman Barrasso, and Members of
the Committee, our two studics ¢learly show that while federal agencies
and the Smithsonian have made progress in identifying and repatriating
thousands of Indian turnan remains and objecs, alter 2 decades of effort,
much work still remains to be done to addrass the goals of bath NAGPRA
and the NMAI Act. In this context, we believe that it is imperative for the
agencies to implement our recommendations to ensure that the
requirements of both acts are met and that the processes they employ to
fulfill the requirements are both cfficient and eficctive.

75 Fed. Rep 12378 (Mar. 16, 2010). The [ina! rule also sllows museums and federal
agenctes to transfer controt of fnerary objects associated with cullurally unidentifiable
human remains and recommends that sueh tmnsfers oceur i not precluded by [oderal or
stale law.
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Key Federal Agencies’ and the Smithsonian
Institution’s Efforts to Identify and Repatriate
indian Human Remains and Objects

What GADQ Found

GAD found that almost 20 years after NAGPRA was pnacted, eighl key federal
agenciss with significant historieal collpctions—Intovier's Bureau of ndian
Affairs {BIA), Burcau of Land Management, Burean of Reclamation, (RS, Fish
and Wildlife Service and Mational Pack Service; Agricultue's 1.5, Forest
Service; the LS. Army Carps of Engi and the T Vall
Authoritp—havs not fully Lied with fhe reqni ts of the act. All of the
apencies ackmawledped that they sUll have additionsal work to do amd some
hewe not Tully complied with MAGFRA’S requirement 1o pullish anbees of
Inventory eomplellon for all of thelr extturally affilated mman remains and
associated Mineciry objacts in e Federal Register. In addition, GA0 [ound
mwo arens of concorn with the Natlonal NAGPRA office’s activities, First,
National NAGPRA had developed a list of Indian tribes for the puuposes of
carrying out NaAGPRA that was inconsistent with BIA's official list of foderally
recosnbzed Lribes and an Interdor legal opinion. Secand, Mational NAGPRA did
not always screen nominations for NAGPRA Review Comamitice posidons
properly, GAQ lound that repalraiions were genera]]y not racked or rep arted
governmentwide. Hawaver, based on GAOQ's compllaton of fed
repateation data, through Septenber 34, 2009, federal agencies hiad
repatiated 95 percent of the human remains and 6B pereend of the associaled
Tunerary abjects that hoad bee p | in notlces of [ ¥

Wil regard to the repatrintion activitles of the Smithsonan, GAC found fhat
since the NMAT Azl was enacted more than 21 yeqrs ago, the Smithsonian has
olfered to repatiote about 5,000 human remains, which secount for
approxirmately one-third of the total estimated urran remaing in its
colleetions, 3AQ foumd that the Smithsonian has adopted 4 lengthy wnd
resourse-intensive inventony and identification process, which may account
for the slow progress of repatristion st the inusewns, In some cases, through
this process, the Smithsonian did not effer to repatriate human remains and
ohjeris because it determined that they could not be cullurally afllated with
a tribe GAC adso found that the Smithsonian cstablished a Eepatriation
Review Committee to monitor and review the repatriation actvitiea of the
Nefural History Maseum but not those of the American Indian Muscom.
Although the Smithsowian believes Congress Intended to limit the committee’s
Jurisdiction to the Natural History Museumn, the stalutory language and s
legislative Iiistory do not support that view, GAC also found that nelther the
Smithsonian nor the review committee had provided repular informalion to
Ciohgress on the repattiation progress st the Smilthsanian, and the
Bmillisonisan had ne ndependent. adininistealive appeals process by whicl
Lobes could clizdlenge 4 repalndtion Jecision bl the event ol 2 dispute.
“Through Decomber 81, 2014, the Smithsonlan cedmated that, of the items it
had offered for vepatriation, about thres-quarters of the Indian hnan rimaing
(4,330 out of 5,880) and about half of the fonerary shjecls (89,550 oul of
212,220 have been reparrinted. [n addidon, the Smithsaninn had net offored
tarepatriate approximately 340 luman remains and 310 funerary objects it
ould not eultumlly alfilinte, and it does not have a policy on the disposition
oftheze items.

The CHAIRMAN. Thank you very much for your testimony.

Ms. Mittal, in your two reviews was there a demonstrated need
for additional funding, greater technical assistance, or capacity
building for tribes and native organizations to successfully partici-
pate in the repatriation process?

Ms. MITTAL. Funding was definitely an issue that we heard re-
peatedly both from the agency perspective, as well as from the trib-
al perspective, in terms of completing the process. The National
NAGPRA Office does implement a grant program and since 1994
through 2009, we found that the office has made $33 million of
grants available to both tribes and the museums.
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Two-thirds of this money has actually gone to the tribes, but the
amount of money requested by the tribes was more than double of
that. The tribes actually requested over $52 million during that pe-
riod of time, and less than half of their needs were met through
those grants.

When we spoke to the tribal officials that had not repatriated
items that were made available for repatriation, they identified the
lack of funding for repatriation activities as one of their challenges.
The number of grants made for repatriation activities is actually
very small. Out of the $33 million, only $1 million has been made
available for repatriation activities, which amounts to about six
tribes a year getting about $50,000 from the National NAGPRA Of-
fice for repatriation activities.

The CHAIRMAN. Can you tell me whether there have been re-
quests for funds for this?

Ms. MITTAL. There have been. Every year, there have been twice
as many requests for funds as have been available.

The CHAIRMAN. In your reviews of both the Federal agencies and
the Smithsonian, what mechanisms were in place regarding over-
sight and enforcement? Did you find these mechanisms to be effec-
tive?

Ms. MitTAL. Well, with regard to the NAGPRA, there are en-
forcement mechanisms in the Act. National NAGPRA does provide
oversight. The Review Committee also provides oversight, but they
do not have any tools or enforcement processes that they can use
to enforce or encourage the Federal agencies to comply with the
Act. So if they find that an agency is not complying with the Act,
they really don’t have a hammer or a stick to force them to comply.

On the Smithsonian side, what we found is that because the
Smithsonian limited the Review Committee’s oversight activities to
the Natural History Museum, the American Indian Museum does
not fall into the purview of the Review Committee. So in our opin-
ion, we believe that the Review Committee’s oversight responsibil-
ities should be expanded to cover both museums.

The CHAIRMAN. Thank you. One of your key recommendations is
that museums and agencies report on their progress annually to
Congress. Can you describe the data you believe should be included
in such a report?

Ms. MITTAL. Sure. What the agencies have to do when they make
a repatriation is they have to permanently document that repatri-
ation activity. But there is no requirement for them to compile that
information or track it on an agency-wide basis. And they also do
not provide that information to a central body like the National
NAGPRA Office. So therefore, there is no easy or ready information
available to Congress or the tribes about what the progress of repa-
triation has been by the agencies.

So we recommended that the agencies on an annual basis should
provide this information to the National NAGPRA Office. The Na-
tional NAGPRA Office should collate this information across the
Federal Government and provide this information to the Review
Committee and that information can then go to Congress.

At the Smithsonian, what we found is the Smithsonian has no
reporting requirements to Congress, and so Congress has been re-
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ceiving no information on an annual basis on the progress that the
Smithsonian has made with regard to repatriation.

The CHAIRMAN. Well, thank you so much. This is important to
us aﬂd we will certainly work on this. So I want to thank you very
much.

. Let me now ask Senator Murkowski for any questions she may
ave.

Senator MURKOWSKI. Thank you, Mr. Chairman.

Ms. Mittal, you mentioned some agencies do a better job in terms
of meeting the requirements of NAGPRA. Can you identify who the
better performers are and perhaps point out why they are doing a
better job? We always look to best practices around here. What can
Ke b(cie? learning from those that are actually doing what we had

oped?

Ms. MITTAL. Sure. We actually looked at the repatriation activi-
ties of eight agencies in detail, because these are the agencies that
have very significant historical collections. And what we found was
that the Forest Service, the Corps of Engineers, and the National
Park Service were the three of the eight agencies that actually had
performed the most activities to comply with NAGPRA.

The common features that we found in these three agencies
versus the other five that had not done as much was the fact that
they had centralized data, so they had better information on where
their collections were and who held their collections. All of these
collections are generally scattered at hundreds of repositories
across the Country. So if an agency doesn’t know where their col-
lections are, they can’t begin the process of identifying the items
that are subject to NAGPRA.

These three agencies had much better information about where
their collections were. These agencies also had very good processes
about going about identifying the items and they also dedicated
staff and resources to the effort. The other agencies did not do such
a good job in all of those areas.

Senator MURKOWSKI. So resources, obviously, are always a factor
out there. But it also goes back to how they collect the data and
how that has been available. So we could be looking to these three
agencies for some ideas in terms of how to translate those to the
others.

Ms. MiTTAL. Yes, I think so.

Mr. MALCOLM. And yes, if I may, a number of the agencies, of
course, within Interior are very decentralized, but even with the
Park Service, which is within Interior, they have a centralized of-
fice there that works with all of the sub-offices and units to track
that information centrally. So you are correct, resources is one
thing, but effective use of the resources you have is another. And
having a centralized kind of process to track the use of those re-
sources across the agency is a characteristic that all three of those
have.

Senator MURKOWSKI. I appreciate that.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Murkowski.

Now, I would like to ask Senator Udall for any questions he may
have, and to welcome him to the Committee to make any opening
remarks.
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STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UpDALL. Thank you, Chairman Akaka, very much. And I
would just like to put my opening remarks in the record and just
follow up with a question or two here.

[The prepared statement of Senator Udall follows:]

PREPARED STATEMENT OF HON. Tom UDALL, U.S. SENATOR FROM NEW MEXICO

I would like to thank the Chairman for holding this important hearing. This is
a serious issue and I hope that our Committee can help to improve the Native
American Graves Protection and Repatriation Act, and implementation of the Act.

I thank the members of the panel for bringing their varying experience and per-
spective on the Act and look forward to hearing from each witness.

Sadly, the task of repatriation of Native American remains and other cultural ob-
jects is a huge task and takes the involvement of many partners, from federal agen-
cies, to museums and research institutions, to the tribes who should house the re-
mains of their ancestors and other culturally sensitive and sacred objects. I hope
that this Committee can work with all of these partners to ensure that this process
moves forward in the best possible way.

Senator UDALL. Following on Senator Murkowski’s comment
about best practices by the agencies, could you give us some exam-
ples in a quantitative way of the three agencies, what kinds of re-
patriations they have done and the numbers of collections returned,
that kind of thing?

I know these are so important when they happen. There was a
repatriation with the Jemez Pueblo that I remember. They had big
trucks that loaded things from the East Coast and they drove all
the way across America and came to the native sites that they had
chosen to put everything into the ground, and huge turnout by the
tribe and just a huge emotional feeling about doing that.

And so each of these that you are going to tell me about are an
example of, I hope, where something like that happened and where
we had a success.

Please go ahead.

Mr. MALcoLMm. I will go over some of those numbers, but one
thing to point out I think that is very important is that once the
agency makes that cultural affiliation and determined who the
items belonged to and could potentially be repatriated to, at that
point, the ball kind of shifts to be in the tribe’s court and the tribe
has to initiate that action to come forward and say, yes, we are
ready or we want those items returned. We have identified an ap-
propriate burial place for them or other ways to care for those
items and what not.

Senator UDALL. And that can take a long time, right?

Mr. MaLcoLM. Correct.

Senator UDALL. Because many times the tribe isn’t necessarily
prepared.

Mr. MaLcoLM. Correct.

Senator UDALL. And we shouldn’t view that as a failure to not
happen quickly. It is just the tribe has been put on notice and they
are going out to try to figure out how they want to deal with this.
And when they do, which is the ultimate act, then they receive the
items and put them where they think is the best place in terms of
their traditions.
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Mr. MaLcoLM. Correct. The example or the contrast I was going
to make was the Forest Service, which is one of the agencies we
have highlighted as being a good performer as far as NAGPRA
compliance. Their percentage of repatriation on their human re-
mains is only 15 percent, which on the surface is very low, but
again, it is really the tribes. In that area, there have been some
issues working out tribal things. So they still haven’t reached an
agreement on how to return those items, so they are in this kind
of state where they are waiting for tribal agreement on how to par-
ticipate in that.

So we have a number of examples. And of the three agencies that
we have highlighted, for example the Corps of Engineers has repa-
triated 623 human remains, about 86 percent, and the National
Park Service has repatriated 3,416 MNI, which is minimum num-
ber of individuals, how they count the human remains. And that
is around 84 percent for them.

So the top agencies that we have identified, and these agencies
track that information so they know what items have been repatri-
ated and not, and they can provide information to the tribes on
what items are still waiting for them to come forward and ask that
they be returned.

Senator UDALL. Right.

Ms. MITTAL. I think the important thing to point out, though, is
that none of the agencies have fully identified all of the NAGPRA
items that are in their collections. What we do know is what they
have offered for repatriation. We have some confidence in that
number and we also have some confidence in the number of items
that have been repatriated. But we do not have good information
on what are the total number of items in any one of these collec-
tions.

Senator UDALL. Okay. Thank you very much. Thanks for your
work on this.

Mr. Chairman, I yield back.

(’11‘}1{3 CHAIRMAN. Thank you. Thank you very much, Senator
Udall.

I want to thank you very much, Anu Mittal and Jeff Malcolm,
for your responses here. It will certainly help the Committee with
its work. And we will continue to look towards working together
with you on this.

Thank you very much.

Ms. MITTAL. Thank you.

Mr. MALcoLM. Thank you.

The CHAIRMAN. I would like to invite the second panel to the wit-
ness table.

Serving on our second panel is Ms. Peggy O’Dell, the Deputy Di-
rector of the National Park Service at the Department of Interior.
Also, she is accompanied by Mr. John Rever, the Director of the Of-
fice of Facilities, Environment and Cultural Resources at the Bu-
reau of Indian Affairs.

Also, we have Mr. Kevin Gover, who is the Director of the Na-
tional Museum of the American Indian located in Washington, D.C.

It is good to have all of you here. I want to welcome you to the
Committee.

Ms. O’Dell, will you pleased proceed with your testimony.
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STATEMENT OF PEGGY ODELL, DEPUTY DIRECTOR,
NATIONAL PARK SERVICE, U.S. DEPARTMENT OF THE
INTERIOR; ACCOMPANIED BY JOHN ¢“JACK” REVER,
DIRECTOR, OFFICE OF FACILITIES, ENVIRONMENT AND
CULTURAL RESOURCES, BUREAU OF INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR

Ms. O’'DELL. Thank you, Mr. Chairman and Senator Murkowski
and Senator Udall. Thank you for the opportunity to appear before
you today to present the Department of Interior’s views on the im-
plementation of the Native American Graves Protection and Repa-
triation Act. We appreciate your attention to the implementation of
this important law.

If I may, Mr. Chairman, I would like to summarize my testimony
and submit my entire statement for the record.

The CHAIRMAN. I appreciate that.

Ms. O’DELL. I am accompanied by John “Jack” Rever from the
Bureau of Indian Affairs, who is available to assist with questions.

The Department of the Interior and several Federal agencies and
museums that have NAGPRA obligations take their responsibilities
seriously; 10,000 Native American human remains; 1 million funer-
ary objects; and thousands of sacred objects and objects of cultural
patrimony are reported to have been united with tribes and Native
Hawaiian organizations.

The consultations between tribes and Federal agencies and mu-
seums which occur as part of the NAGPRA process have resulted
in better relations between tribes and Federal agencies.

It must be recognized that fundamentally NAGPRA does not
change ownership of items. Permits granted by Federal agencies
confer access for the accumulation of data, but do not transfer own-
ership to the permit holder. NAGPRA provides a process to sort out
possession and authority for control, which allows those with pri-
ority rights to direct use and disposition.

The administration of the law follows two tracks, that of Federal
agencies and museums with NAGPRA obligations and that of the
national NAGPRA Program which administers some of the Sec-
retary of Interior’s obligations for NAGPRA.

The National NAGPRA Program which is based in the National
Park Service has responsibility for these eight activities, publishing
inventory and repatriation notices for museums and Federal agen-
cies indicating their decision to transfer control to tribes. We have
reached almost 2,000 notices accounting for 42,000 Native Amer-
ican human remains, with 10,000 human remains repatriated.

Creating and maintaining databases, there are now seven web
databases giving access and transparency to all NAGPRA compli-
ance information. We make grants with museums, Indian tribes
and Native Hawaiian organizations to consult on the determination
of cultural affiliations and identification of cultural items, as well
as the cost of repatriations.

From 1994 to 2010, 665 NAGPRA grants of nearly $38 million
were awarded. And repatriation grant requests have increased 300
percent in the past two years.

We investigate civil penalty allegations and prepare assessments
on penalties from museums that fail to comply with provisions of
the Act. We have had 166 counts that have been investigated and
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$50,000 in penalties that have been collected since the promulga-
tion of regulations in 1997. We establish and provide staff support
to the Native American Graves Protection and Repatriation Review
Committee. We provide technical assistance when there are exca-
vations of Native American human remains and cultural items on
Federal and Indian lands. And to date, Federal agencies have re-
ported 111 dispositions.

We draft and promulgate implementing regulations. The rule on
disposition of culturally unidentifiable Native American remains
became final in 2010. A rule on disposition of unclaimed human re-
mains and funerary objects on Federal lands is under review at the
Department of the Interior. And the complete review of the 1995
regulations is underway to resolve issues and aid compliance.

And finally, we provide technical assistance for the Review Com-
mittee and supporting law enforcement investigations of illegal
trafficking.

In addition to administering the National NAGPRA Program, the
National Park Service has responsibility for NAGPRA in national
parks. Since 2005, the two programs have been fully separated in
administration.

Federal agency and museum compliance with the NAGPRA proc-
ess begins with consultation with tribes to establish inventories of
Native American human remains, resulting in notices of inventory
completion. This is a necessary first step to repatriation. In my pre-
pared statement, you will see a complete list of those inventories
in detail.

A recent report by GAO in 2010 reported on withdrawal notices,
which are pre-publication drafts. Failure of a museum or a Federal
agency to publish a notice following inventory halts the repatri-
ation process. In 2004, there were over 300 drafts for which a mu-
seum or a Federal agency had not given the National NAGPRA
Program permission to publish in the Federal Register.

In 2005, the National NAGPRA Program sent letters to the origi-
nators of all of those documents and asked them to move forward
and today less than 20 of the aging drafts await publication. So we
have made significant progress there.

There are concerns about the implementation of NAGPRA in the
following two areas. In curation, there are issues of access and use
of Native American human remains and cultural items that remain
in museum and Federal agency collections. Research institutions
holding those collections desire more time for study and tribes de-
sire consultation on cultural affiliation prior to more study. Federal
agencies are seeking to locate the extensive collections in non-Fed-
eral repositories in order to complete the NAGPRA compliance
process.

And in reporting collections, the National NAGPRA Program
does not audit any Federal agency or museum collections. It is up
to each one of those entities to report its inventory. The GAO re-
port requested that Federal agencies determine their need for time
and resources to complete their NAGPRA compliance and to pub-
lish certain notices.

And finally, in my prepared remarks you will see the status of
the five recommendations that GAO made in the National
NAGPRA report and our responses to those recommendations.



27

That concludes my statement, Mr. Chairman. Jack and I will be
available for questions.
[The prepared statement of Ms. O’Dell follows:]

PREPARED STATEMENT OF PEGGY O’DELL, DEPUTY DIRECTOR, NATIONAL PARK SERV-
ICE, U.S. DEPARTMENT OF THE INTERIOR; ACCOMPANIED BY JOHN “JACK” REVER,
DIRECTOR, OFFICE OF FACILITIES, ENVIRONMENT AND CULTURAL RESOURCES,
BUREAU OF INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Mr. Chairman and members of the Committee, thank you for the opportunity to
appear before you today to present the Department of the Interior’s views on the
implementation of the Native American Graves Protection and Repatriation Act. We
appreciate your attention to the implementation of this important law.

The Native American Graves Protection and Repatriation Act of 1990 (NAGPRA)
provides a process for determining the rights of lineal descendants and Indian tribes
and Native Hawaiian organizations to Native American human remains, funerary
objects, sacred objects, and objects of cultural patrimony in the possession or control
of Federal agencies and museums and for human remains or items excavated or dis-
covered on Federal or tribal lands after November 16, 1990. These items are basic
to the humanity and definition of tribes. Resolution of rights to long-separated items
through NAGPRA provides a means to restore long-denied rights and cultural herit-
age to tribes and to Native Hawaiian organizations.

The Department of the Interior and the several Federal agencies and museums
that have NAGPRA obligations take their responsibilities seriously. As a result of
NAGPRA, 10,000 Native American human remains, one million funerary objects,
and thousands of sacred objects and objects of cultural patrimony are reported to
have been united with tribes and Native Hawaiian organizations. The consultations
between tribes and Federal agencies and museums, which occur as part of the
NAGPRA process, have resulted in better relations between tribes and Federal
agencies and have added to the body of knowledge on museum collections.

It must be recognized that, fundamentally, NAGPRA does not change ownership
of items. Rather, it asks to whom these items should rightfully belong, against a
history in which Native American human remains and cultural items were removed
without permission from descendants, and in which it was assumed that possession
conferred ownership. NAGPRA provides a process to sort out possession and author-
ity for control, which allows those with priority rights to direct use and disposition.
As a result, permits granted by Federal agencies for scientific study on the land con-
fer access to allow accumulation of data, but do not transfer ownership to the permit
holder.

Administration of NAGPRA

The administration of the law follows two tracks: that of Federal agencies and
museums with NAGPRA obligations, and that of the National NAGPRA Program,
which administers some of the Secretary of the Interior’s obligations for NAGPRA.
The National NAGPRA Program, which is based in the National Park Service
(NPS), has the responsibility for the following activities for the Secretary of the In-
terior:

o Publishing inventory and repatriation notices for museums and Federal agen-
cies in the Federal Register, which indicate their decision to transfer control to
tribes. These will shortly number 2,000 notices accounting for 42,000 Native
American human remains, of which 10,000 have been repatriated to tribes and
Native Hawaiian organizations, and over one million funerary and other cul-
tural objects

e Creating and maintaining databases. The database of Culturally Unidentifiable
Human Remains is now one of seven on the web maintained by the National
NAGPRA Program to give access and transparency to all NAGPRA compliance
information and assist in consultation and repatriation. Maps of tribal lands
and other resources for consultation and repatriation are found on the National
NAGPRA Program website at www.nps.gov/ NAGPRA.

e Grant Making to assist museums, Indian tribes, and Native Hawaiian organiza-
tions in consulting on the determination of cultural affiliation and identification
of cultural items, as well as for costs of repatriation when tribes bring ancestors
and items home. From 1994-2010, 665 NAGPRA grants were awarded to muse-
ums and tribes, totaling nearly $38 million. Repatriation grant requests have
increased 300 percent in the past two years.
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o Investigating civil penalty allegations and preparing assessments of penalties
on museums that fail to comply with provisions of the Act. Since the promulga-
tion of the regulations in 1997, 166 counts have been investigated and $50,000
in penalties collected. Each museum found to not be in compliance has come
into compliance by the end of the civil penalty process.

e Establishing and providing staff support to the Native American Graves Protec-
tion and Repatriation Review Committee, which resolves disputes and aids re-
patriation. Their report to Congress is a nationwide view of accomplishments
and barriers.

e Providing technical assistance for prompt disposition when there are exca-
vations of Native American human remains and cultural items on Federal and
Indian lands. To date, Federal agencies have reported 111 dispositions, account-
ing for almost 1,000 human remains and 9,000 funerary objects.

e Drafting and promulgating implementing regulations. The rule on disposition of
Culturally Unidentifiable Native American Human Remains became final in
2010; a rule on disposition of “unclaimed” human remains and funerary objects
on Federal lands is under review at the Department of the Interior; and a com-
p%ete review of the 1995 regulations is underway, to resolve issues and aid com-
pliance.

e Providing technical assistance, through training, the web and reports for the
Review Committee, as well as support for law enforcement investigations of ille-
gal trafficking. Training is provided to upwards of 2,000 participants annually
in in-person, webinar and video training. The National NAGPRA Program re-
sponds to thousands of inquiries annually.

In addition to administering the National NAGPRA Program, the National Park
Service has responsibilities for NAGPRA in national parks. Since 2005, the two pro-
grams have been fully separate. At that time a consultative relationship between
the Assistant Secretary of Fish and Wildlife and Parks and the Assistant Secretary
of Indian Affairs was also established. The Office of the Solicitor, representing both
agencies, consults on regulations and assists the National NAGPRA Program func-
tions, including training.

Federal agency and museum compliance with the NAGPRA process begins with
consultation with tribes to establish inventories of Native American human remains
resulting in notices of inventory completion. This is a necessary first step to repatri-
ation and works in conjunction with the distribution of collections summaries to
tribes resulting in consultation and claims for cultural items resolved in notice of
intent to repatriate notices. Dedication to the process is seen in the following:

e There have been 1,539 summaries and 459 statements that no NAGPRA collec-
tions summary was required submitted to the National NAGPRA Program from
770 museums and 286 Federal agency units. As a result, 531 notices of intent
to repatriate have been published, accounting for 144,782 unassociated funerary
objects, 4,321 sacred objects, 962 objects of cultural patrimony, 1,217 objects
that are sacred and patrimony, and 292 undesignated items.

e There have been 1,119 inventories submitted to the National NAGPRA Program
and 1,441 notices of inventory completion published, accounting for over 41,000
Native American human remains and 1 million funerary objects associated with
them. All notices are on the web.

e Museums and Federal agencies prepare two inventories. One inventory lists
those individuals for whom cultural affiliation can be determined. The list in-
cludes the decision of the museum or Federal agency. If information is lacking
by which a determination can be made on a reasonable basis, the Native Amer-
ican individual is listed on the second list-the “inventory of culturally unidentifi-
able” (CUI) Native American human remains. A public access database of CUI
was launched in fall 2005 by the National NAGPRA Program to assist in fur-
ther consultation and identification. To date there are 125,671 individuals listed
on the database and 939,385 funerary objects associated with those individuals.
The number of CUI subsequently culturally identified to date is 5,544 and the
number of CUI transferred by a disposition to a requesting tribe, without a cul-
tural affiliation determination, is 3,960.

Withdrawal of Notices

In 2010, the Government Accountability Office (GAO) prepared a report on
NAGPRA, which includes findings for the Bureau of Indian Affairs (BIA), the Bu-
reau of Reclamation, the Bureau of Land Management, the Fish and Wildlife Serv-
ice, the National Park Service, the Army Corps of Engineers, the U.S. Forest Service
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and the Tennessee Valley Authority. It reported on withdrawal notices, which are
pre-publication drafts. Failure of a museum or Federal agency to publish a notice
following completion of an inventory halts the repatriation process. Compliance re-
quires publication of a notice and not mere submission to the National NAGPRA
Program of a draft document. In 2004, there were over 300 drafts, submitted be-
tween 1996 and 2004, for which the museum or Federal agency had not given the
National NAGPRA Program permission to publish in the Federal Register.

In 2005, the National NAGPRA Program sent letters to the originators asking
that they move forward on abandoned drafts, even if they withdrew them to com-
plete consultation. The National NAGPRA Program tracks human remains listed in
inventories, through resolution in a notice, and finally into transfer of control to
tribes and Native Hawaiian Organizations. The National NAGPRA Program does
not withdraw a notice, but facilitates the publication of notices. Less than 20 of the
aging drafts await publication.

Barriers to Implementation and Current Issues in NAGPRA

Curation: There are issues of access and use of Native American human remains
and cultural items that remain in museum and Federal agency collections. Research
institutions holding collections desire more time for study and tribes desire consulta-
tion on cultural affiliation prior to more study. Federal agencies are seeking to lo-
cate the extent of collections in non-Federal repositories in order to complete the
NAGPRA compliance process.

Reporting Collections: the National NAGPRA Program does not audit Federal
agency or museum collections to determine that all Native American human re-
mains and cultural items are listed on inventories or summaries. It is up to each
Federal agency or museum to report its inventories. The GAO report requested that
Federal agencies determine their need for time and resources to complete NAGPRA
compliance and publish certain notices. Federal agencies hold one-fifth of NAGPRA
items in collections, while museums hold four-fifths of all collections. Three-fourths
of the total number of culturally affiliated individuals in Federal agency collections
are represented in published notices of inventory completion.

NPS Response to 2010 GAO NAGPRA Report
The 2010 GAO report on NAGPRA made five recommendations:

Recommendation 1: Develop and provide to Congress a needs assessment listing
specific actions, resources, and time needed to complete the inventories and
summaries required by NAGPRA sections 5 and 6 for their historical collections.
Response: Federal agencies are compiling their needs assessments and
timelines, which are due to Congress by June 30, 2011. These responses will
be submitted by the deadline.

Recommendation 2: Develop and provide to Congress a timetable for the expedi-
tious publication in the Federal Register of notices of inventory completion for
all remaining Native American human remains and associated funerary objects
that have been culturally affiliated in inventories.

Response: Federal agencies are compiling their timetables, which are due to Con-
gress by June 30, 2011. These responses will be submitted by the deadline.

Recommendation 3: Reassess whether Alaska Native Claims Settlement Act
(ANCSA) corporations should be considered as eligible entities for the purposes
of carrying out NAGPRA given the Solicitor’s opinion and BIA policy concerning
the status of ANCSA corporations that has been completed.

Response: The Solicitor issued a memorandum on March 18, 2011 and the De-
partment of the Interior will shortly publish an amendment to the NAGPRA
regulations to delete the regulatory definition of “tribe” to be consistent with the
statute, which does not include Alaska corporations as tribes.

Recommendations 4: Strictly adhere to the nomination process prescribed in the
Act and, working with the Department of the Interior’s Office of the Solicitor,
as appropriate, ensure that all Review Committee nominations are properly
screened to confirm that the nominees and nominating entities meet statutory
requirements.

Response: The nomination process for NAGPRA Review Committee members
was modified in 2008 and all selections from that time forward have followed
the GAO recommendations.

Recommendation 5: Request that the Department of the Interior request Fed-
eral agencies to report their human remains actually repatriated to tribes to the
National NAGPRA Program on an annual basis and that the National NAGPRA
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Program report the information to the NAGPRA Review Committee for inclu-
sion in their report to Congress.

Response: The National NAGPRA Program began reporting the numbers to the
Review Committee at their fall meeting in 2010 and in each report since. The
numbers of human remains repatriated from Federal agency and museum col-
lections to tribes and Native Hawaiian organizations will appear in the Review
Committee Report to Congress for 2010, to be finalized on June 22, 2011, and
in each annual report in the future.

Mr. Chairman, that concludes my statement. I will be pleased to answer any
questions that you may have.

The CHAIRMAN. Thank you very much for your testimony, and
good to have you here.

Ms. O’'DELL. Thank you.

The CHAIRMAN. Mr. Gover, will you please proceed with your tes-
timony?

STATEMENT OF KEVIN GOVER, DIRECTOR, SMITHSONIAN
INSTITUTION’S NATIONAL MUSEUM OF THE AMERICAN
INDIAN

Mr. GoveRr. Thank you, Mr. Chairman. Good afternoon to the
Members of the Committee.

At the Smithsonian, our repatriation programs operate on a be-
lief that it is important that we return these remains and objects
to the correct community, to the correct tribe, and that the real ob-
jective of the Act is not really to expunge these materials from
these collections, but rather to respond to the tribes in the way
that they wish concerning the disposition of these remains.

And so that is to say the objective is to repatriate, and not to
purge the collections. The objective is not simply to remove all
human remains from museum collections, only those that have
been requested and whose affiliation has been established.

And that is why we are required by the statute to review the
best available scientific and historical documentation in making
these decisions about the affiliation of particular remains with par-
ticular communities.

We do appreciate the work of the GAO and the patient and colle-
gial way in which the review was conducted. We learned a great
deal in the process and, as you have read, the GAO did as well.
The report raises several issues. We began working on those inter-
nally at the Smithsonian on just how to resolve those issues.

We do want to note and say that it is gratifying that the tribes
which the GAO contacted concerning the repatriation processes of
the two museums at the Smithsonian with these sorts of collections
expressed satisfaction with how the S.I. conducts its repatriation
process.

We have tried to establish a process that is open, that is colle-
gial, that is not adversarial. It is not a matter of us protecting our
protections from these communities, but rather working together
with these communities to find a resolution that is satisfactory to
them and not to us.

So for us, this program is not just about removing objects. It is
about the proper culturally sound care of these things that perhaps
some could be repatriated, but for any variety of reasons have not.
And so even if at the end of a process the tribe chooses not to have
objects or remains returned to them, we want to continue to care
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for those materials in the way that the tribe wishes for them to be
cared for.

These collections came together at the end of the 19th century
and early 20th century. And that was a time when anthropology
really considered itself to be conducting a salvage operation in con-
nection with Native American communities. The presumption was
that these communities would not continue to exist and so it was
important that science get out there, capture these materials and
preserve them for posterity.

Well, it turns out these communities are still here and they don’t
seem to be going anywhere soon. And so Congress has addressed
the issue in an appropriate way by saying to institutions like the
Smithsonian which is, in the end, a federally sponsored institution,
that we need to work with these tribes in order to arrange for a
proper disposition of these materials. That is our objective.

And so while we are anxious to do this with all the expedition
possible, what is of greatest interest to us, what is of greatest im-
port to us and, we believe, to the tribes with which we work, is this
ongoing relationship concerning the care of the materials that origi-
nate in these communities.

Again, upon request, we will continue to return those items that
are subject to the statute. We may on occasion return even objects
that are not subject to the statute because that is the nature of our
relationship with these communities.

But what we don’t want to do, and the portion of the GAO report
that I personally at least, and I think most of us at the institution
really struggle with, is the idea that we should dispose of these ma-
terials, in particular these human remains, without making our
very best efforts to determine their origin. We think it is more im-
portant to see that they return to the correct communities than
that they simply leave the collection.

There will come a point, of course, at which we have made our
best efforts and determined that we simply will not be able to de-
termine the origin of some of these remains. And so GAO is abso-
lutely right to say we should have an open, publicly developed pol-
icy for dealing with those circumstances. And so to that end, we
will be doing so expeditiously and working with the tribes to de-
velop our response.

So I will stop there, Mr. Chairman, and would be grateful to an-
swer questions.

Thank you.

[The prepared statement of Mr. Gover follows:]

PREPARED STATEMENT OF KEVIN GOVER, DIRECTOR, SMITHSONIAN INSTITUTION’S
NATIONAL MUSEUM OF THE AMERICAN INDIAN

Mr. Chairman and members of the Committee, I am Kevin Gover, Director of the
Smithsonian Institution’s National Museum of the American Indian. I am here
today on behalf of the Smithsonian Institution to share with you our record in im-
glemznting the repatriation provisions of the National Museum of the American In-

ian Act.

The Smithsonian Institution is home to two museums that possess collections of
Native American materials. The National Museum of Natural History (NMNH) col-
lections include collections of archaeological, ethnological, and physical anthropo-
logical materials. The National Museum of the American Indian (NMAI) holds ar-
chaeological and ethnological collections. The NMNH opened its doors in 1910. The
NMAI was established by Congress in 1989 in the National Museum of the Amer-
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ican Indian Act, and its Mall museum opened its doors in 2004. Both Smithsonian
museums possess vast collections compiled largely in the 19th and early 20th cen-
turies.

Collecting practices in those times were very different from our current collecting
practices. Those old practices sometimes disregarded the values and sensibilities of
the Native communities from which the materials originated. As a result, both col-
lections contain materials that properly should reside in the Native communities
from which they came. When Congress passed the NMAI Act in 1989, it directed
the Smithsonian to undertake the repatriation of human remains and funerary ob-
jects. In 1996, Congress amended the NMAI Act to add sacred objects and objects
of cultural patrimony to the materials to be repatriated when requested by a tribe
or eligible individual.

The Smithsonian has assumed the responsibility with considerable energy. In just
over twenty years, the Smithsonian has offered for repatriation nearly 6,000 human
remains, over 212,000 funerary objects, and over 1200 sacred objects and objects of
cultural patrimony. For a variety of reasons ranging from the cultural to the prac-
tical, not all of these offers were accepted. Because of the vastness of the collections
of the two museums, moreover, many remains and objects that might be repatriated
are still in the collections despite the aggressive repatriation programs of the two
museums.

As you know, the General Accountability Office (GAO) has completed a review of
the Smithsonian’s repatriation activities. We appreciate the GAO’s work and the
manner in which it was conducted, and recognize that the report raises worthy
issues for the consideration of this Committee and the Smithsonian leadership.

Perhaps the most important issue presented by the GAO report involves the ten-
sion between the statutory objective of promptly returning eligible materials to re-
questing tribes and individuals on the one hand, and the statutory objective of re-
turning eligible materials to the correct claimants on the other. As noted in the re-
port, the NMAI Act requires the Smithsonian to consider the best available histor-
1cal and scientific documentation in making its repatriation decisions. This require-
ment imposes a higher burden of proof on Smithsonian museums than is con-
templated under the Native American Graves Protection and Repatriation Act
(NAGPRA). It is a requirement both burdensome and necessary. The Smithsonian
is committed to the advancement and diffusion of knowledge. Knowledge is the
product of thorough research and analysis. Such scholarship produces conclusions
that are as accurate as practicable. In the context of our repatriation activities, this
means that our decisions should correctly determine the cultural affiliation of
human remains and objects to be repatriated.

Turning to the specific recommendations contained in the GAO report, we share
the report’s objective of maintaining an orderly, effective, and transparent program
of repatriation. To this end, the Smithsonian will consider ways in which the role
of Repatriation Review Committee could include some relationship with the repatri-
ation program at the NMAI. Because, historically, the RRC has not been involved
with the repatriation decisions rendered of the NMAI, the precise nature of the rela-
tionship will be the subject of further discussions with key stakeholders. The NMAI
Board of Trustees brings the same scholarly credentials and cultural expertise to
the task as the RRC. The NMAI Board of Trustees must by statute have a Native
American majority; the Trustees collectively are knowledgeable of Native cultures
and committed advocates of the preservation of Native culture. The Board plays the
independent advocacy role that the Congress anticipated when it empowered the
Board of Trustees with “sole authority” over the NMAI collections, subject to the
general policies of the Smithsonian. Nonetheless, we recognize the benefit of work-
ing more closely with the Repatriation Review Committee and we are evaluating the
most effective and efficient way to enable that.

We agree with the GAO that a system of periodic reporting to Congress on the
progress of the Smithsonian’s repatriation activities should be established. By virtue
of the GAO’s report, we recognize that Congress is indeed interested in the scope
of repatriation on a national scale and the Institution will develop a reporting mech-
anism through which the Secretary of the Smithsonian can provide to Congress a
complete picture of its robust and successful repatriation program.

The Smithsonian also agrees with the GAO that the process of appealing repatri-
ation decisions by the two museums should be changed. We note, though, how rare
it has been for repatriation decisions by the museums to be challenged. Indeed, in
over twenty years, there have been only two cases in which a Smithsonian muse-
um’s decision was challenged. The collegial processes pursued by both museums and
the roles played by the RRC and the NMAI Board of Trustees in the process have
resulted, in the overwhelming majority of cases, in the acceptance of the museums’
decisions by those who have requested repatriations.



33

In the interest of transparency and consistency, we are examining different proce-
dures for appeals. We agree with the GAO that the decision maker on an appeal
from a museum’s decision should not have been involved in the museum’s decision.
We will consider different options and establish a new process that has these char-
acteristics.

We agree with the GAO that the Smithsonian should adopt and publish policies
for the handling of culturally unaffiliated items in the collections. We note that the
Smithsonian’s obligations with regard to such items are different from those estab-
lished in NAGPRA. We believe, therefore, that our policies should not necessarily
be the same as those established by the Interior Department for NAGPRA institu-
tions, and that such policies should be developed by the NMAI and NMNH in con-
sultation with tribal governments. We will embark on such a consultation process
promptly.

Thank you for the opportunity to testify, Mr. Chairman. I would be happy to an-
swer any questions the Committee may have.

The CHAIRMAN. Thank you very, very much, Mr. Gover, for your
testimony and your spirit of working with the tribes.

Ms. O’Dell?

Ms. O’DELL. Yes, sir?

The CHAIRMAN. We will hear from tribal leaders today about the
importance of consultation when it comes to repatriation. What is
the department doing to ensure that tribes are consulted in the re-
patriation process? Is there room for improvement in these con-
sultations?

Ms. O’DELL. I think consultation is reported to be the best tool
that we have to be able to carry out the NAGPRA law. And we
have created a transparent system of data. We have collected a lot
of data and we have put all of that up on the website for anyone
to access. And we use that as a way to communicate as best we
can with tribes.

The tribes look at that data and they get an understanding of
whether or not they have any remains or objects that might belong
to them, and they begin the consultation process with us. We con-
duct a lot of training. One of the missions that we have in running
the National NAGPRA Program is to conduct training for tribes,
for museums and for Federal agencies to help them understand
how best to go through the process of identifying where these re-
mains belong and how best to repatriate them.

The CHAIRMAN. Well, that is great.

Throughout your testimony, Mr. Gover, you agree with many of
the GAO recommendations. How will you prioritize and implement
these recommendations? And can you provide the Committee with
a timeline on when these recommendations may be fully imple-
mented?

Mr. GOVER. I can’t, not at this moment. But I think if you will
give me the opportunity to go back and consult with the Natural
History Museum and with the Secretary, we will provide that in
writing. I think you will find that it will not be a long time; that
there is some work we need to to internally, but these aren’t enor-
mous tasks. And we would be happy to provide a report on our
progress very promptly.

The CHAIRMAN. Thank you very much for that. You can tell that
we are trying to set a timeframe to get some of these things acted
on, and that is our spirit. So we look forward to working with you.

Mr. GOVER. If you give me a deadline, Mr. Chairman, I will meet
it.
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The CHAIRMAN. Ms. O’Dell, in 2005, this Committee held a hear-
ing on NAGPRA which focused on an amendment to the definition
of Native American. Does the department have a position on this
proposed amendment?

Ms. O’DELL. Does this have to do with Alaska Native Corpora-
tion, sir?

The CHAIRMAN. This has to do with the proposed amendments to
redefine the definition of Native American in NAGPRA, which
means, of or relating to a tribe, people, or culture that is indige-
nous to the United States.

Ms. O’DELL. I am sorry, sir, I haven’t heard any recent discus-
sion, but I will be happy to get back to you with that answer.

The CHAIRMAN. All right. Thank you very much. I am glad we
are coming to the point where we are trying to get responses.

Ms. O’'DELL. Absolutely.

The CHAIRMAN. And thank you very much for that.

So let me ask Senator Murkowski, I am going to call for a second
round, so I will pass it on to her at this point in time.

Senator Murkowski?

Senator MURKOWSKI. Thank you, Mr. Chairman.

Ms. O’Dell, what does it cost for an average repatriation? Is there
an average?

Ms. O’'DELL. I don’t know that there is an average. The way repa-
triation, the way we fund them out of the National NAGPRA Pro-
gram is that a tribe will make a request for a certain dollar
amount for a repatriation. And so far I think we have been spend-
ing about $150,000 a year on that and we have never had to turn
down a request from a tribe for a repatriation.

Senator MURKOWSKI. So you are saying that you have got enough
money to grant out to tribes, anybody that is looking to go through
this process, so that funding of it is not an issue.

Ms. O'DELL. I would say that it is probably circumstantial. And
as more information becomes available and tribes are able to iden-
tify more of their remains to come home, that there may be a point
in time where that may not be a true statement, but to this point,
we have been able to grant the dollars that the tribes want.

Senator MURKOWSKI. So there is no backlog, to your knowledge,
out there of anybody who has made a request who has not yet re-
ceived the funding.

Ms. O’'DELL. Not to my knowledge.

Senator MURKOWSKI. Okay. You are like the only entity that I
have ever talked to that says that we have enough money for the
program that we are currently engaged in. Don’t tell anybody who
is working through this budget issue and problem that you are
doing okay.

Because I think it is an important aspect of this, and what I
have been told is that it is a considerable financial undertaking to
go through the repatriation process. And not only costly financially,
or from a financial perspective, but the time involved and the indi-
viduals that are involved with making it happen.

I know that within the State of Alaska, and you mentioned in re-
sponse to the Chairman, you mentioned is this about the Alaska
Native corporations. One of the benefits that we have seen in the
State of Alaska is our ANCs, our Alaska Native corporations, are
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on a stronger financial footing than most of our Alaska Native vil-
lage tribes and are in a better position to thereby invest their own
funds in the NAGPRA mission out there.

In March, I was notified by the National Park Service that it in-
tends to change their regulations in a way that would make ANC’s
ineligible to receive any NAGPRA grants and participate in the
NAGPRA consultations. And it is this whole aspect of the consulta-
tion I think that is troubling as well.

But we were told that the reason for this change is that the
NAGPRA statute, unlike probably a dozen or more other Federal
Indian statutes, chooses to narrowly define the term Indian tribe
in a way that does not include Alaska Native village and the re-
gional corporations.

This is a pretty substantial change from the Interior Depart-
ment’s position in the past where they have included Alaska Native
corporations as participants on an equal basis with other Indian
tribes. And we recognize that ANCs are not tribal governments,
but they are considered tribes for purposes of dozens of other Fed-
eral laws. Our ANCSA Board of Directors are made up exclusively
of native people. ANCs were statutorily created by Congress to
manage the land and the resources of tribal people.

And as I mentioned, ANCs have a greater capacity, most clearly,
and the resources to reclaim the property, whether it is the cul-
tural objects or the remains, and really the greatest capacity to
reach the most native people.

So given how Alaska tribes clearly can benefit from the policy
goals of NAGPRA in terms of the repatriation and all that comes
with it, and the knowledge that ANCs are better able to get around
the financial issues, why the change in policy?

Ms. O'DELL. It is based on the solicitor’s opinion of reading the
NAGPRA law and trying to make our regulations support that and
be consistent with what the law says.

Senator MURKOWSKI. So would the department object if I were
to offer legislation that expressly included Alaska Native corpora-
tions in the definition of Indian tribe under NAGPRA in order to
clear up any confusion or issue that might remain?

Ms. O’'DELL. I think that would help clarify things, ma’am.

Senator MURKOWSKI. And I am assuming by that statement that,
yes, it would clarify things and that the department wouldn’t have
objection to Alaska Native corporations being eligible for the
NAGPRA consultation and just being able to work within
NAGPRA.

Ms. O'DELL. Correct. It is just a matter of being in concert with
the law.

Senator MURKOWSKI. I appreciate that. We want to make sure
that everybody is doing what we need to be doing.

Mr. Gover, I wanted to ask you one quick question. And this is
as it relates to international museums. Within the Museum of
American Indian, do we have agreements with other museums out-
side of this Country with regards to international repatriation that
you are aware of?

Mr. GOVER. Senator Murkowski, we have no standing agree-
ments with institutions in other countries. We have on occasion re-
patriated materials to other countries, working both through the
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national governments there and with the local indigenous commu-
nities where we believe these materials originated. But we have no
continuous standing agreements.

Senator MURKOWSKI. Is that something that other countries
have? Because I know that we have, or I believe that we have an-
cestral remains and cultural items within collections in inter-
national museums outside of our borders. That is correct.

Mr. GOVER. We do. In fact, there are native materials and native
human remains throughout the globe in different museums. I can
say based on a conversation I had with the Australian ambassador
a few months ago that Australia is pursuing a very aggressive pro-
gram of attempting to repatriate all remains from Australia that
are in museums outside Australia to be returned there. And that
their policy will be upon request to return materials in Australian
museums to other countries where they originate.

And so that is a national policy, but it is not embodied in treaty
or agreement of any kind.

Senator MURKOWSKI. So it really would be collection by collec-
tion, where we would go to a specific museum and make that re-
quest for repatriation. Is that how it works?

Mr. GOVER. Yes, Senator, that is how it works.

Senator MURKOWSKI. All right. I thank you.

I thank you all, and I thank you, Mr. Chairman, for the hearing
this afternoon. I won’t be able to stay for the third panel, as I have
another engagement, but it was important to be able to get some
questions answered here today.

So thank you.

The CHAIRMAN. Well, thank you very, very much for being here
with us, Senator Murkowski.

Mr. Gover, the NMAI Act, which specifically mentioned Native
Hawaiian organizations, can you please discuss the significance of
this inclusion in the Act and the Smithsonian’s efforts to repatriate
items to Native Hawaiian organizations?

Mr. GOVER. Yes, Mr. Chairman. Obviously, in the passage of the
NMAI Act, Native Hawaiian peoples were dealt with in some very
interesting ways, essentially as the equivalent of American Indians
and the indigenous people of the Western Hemisphere. And so, for
example, in the NMAI Act, the Smithsonian is just as it is expected
to repatriate human remains, funerary objects, sacred objects to
American Indian tribes, it is also expected to do to, it is directed
to do so when it comes to materials from Hawaii.

And so I learned just this morning, because I thought you might
be interested, that when the Act was passed in 1989, we had in the
Smithsonian collections 180 individuals, the remains of 180 indi-
viduals and five funerary objects. And I am pleased to be able to
report that all of those have been repatriated to Native Hawaiian
communities.

Let me just say, if I may, Senator, when I was at the Interior
Department not that long ago, it was the time when both Congress
and the Administration were considering the status of Native Ha-
waiian people under Federal law. And as you know, we presented
a report at the direction of Congress in which my agency partici-
pated. And again, speaking for myself, I just wanted to say that we
are grateful for the work that you are doing on that issue now.
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The CHAIRMAN. Well, let me comment on that and thank you so
much for your interest and your involvement at that time, which
was really the beginning of what we are trying to do and I appre-
ciate it very much.

Ms. O’Dell, the 2010 GAO report stated that BIA, along with the
Tennessee Valley Authority, had done the least amount of work to
identify NAGPRA items and include them in their summaries and
inventories. Since that report, what actions has BIA taken to ad-
dress this issue?

Ms. O'DELL. All of the Federal agencies have been working very
hard since the GAO report. And since I have Mr. Rever with me,
I will let him address that question for the BIA, if that is all right
with you, Sir?

The CHAIRMAN. Yes.

Mr. REVER. Thank you very much, Mr. Chairman, for allowing
me the opportunity to address that issue.

It is true that in 2009, there were three vacancies on the staff
for handling museum collections, and largely NAGPRA issues, two
curators and one archaeologist. At that time, those positions had
languished for some while and we had fallen behind in our atten-
tion to the NAGPRA Program.

At that time, and I point out on page 46 of the report, that GAO
noted that the number of human remains published in notices was
464, with 443 repatriated, which indicates that it was not being ig-
nored; that actually it was being taken when the remains were
identified and the cultural affiliation made.

But since that time, those numbers have doubled. We have pub-
lished notices of 828 NMIs and 194 of those have been repatriated.
The other remaining 36 remain. They have been noticed. There
have been none claimed from the tribes to repatriate for a variety
of reasons, some of which have to do with cultural reasons and the
coordination and consultation of multiple tribes.

Because if you look at the notices, what you find is a cultural af-
filiation with more than one tribe. And we are very pleased to re-
port that working closely with the Park Service and with the tribes
that are included in those notices, we have been able to effect a
very high rate of repatriations because the tribes themselves have,
in working with us, reconciled the difference between the cultural
affiliations and who would take possession of the remains and treat
them with respect and the proper circumstances.

And we are very pleased to be able to report that. We have made
tremendous progress and achievement in this area. There are a
ways to go. For instance, we know that we have 61 repositories of
NAGPRA items. Now, those 61 are included across all of the lower
48 States, but there are 15 States that we have not inventoried. We
have not made an effort to go out and look at the potential
NAGPRA items that would be under our control, but in the posses-
sion of those agencies.

We don’t have anything in our possession. Everything is outside
the Federal agency BIA. However, those are the 15 least likely
States where items may be. We do, though, because we are work-
ing very closely with the National Park Service. Whenever a mu-
seum identifies a cultural items that is subject to the NAGPRA
provisions and they have not notified Indian Affairs, we are noti-
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fied by the Park Service. And then we take action for joint publica-
tion notices and that sort of thing.

So we have made tremendous progress and we are very pleased
to be able to report that to the Committee.

The CHAIRMAN. Thank you very much.

Mr. Gover, can you provide the Committee with a few examples
of culturally unaffiliated items within the collections and describe
how the Smithsonian’s obligations with regard to these items differ
from those established under NAGPRA?

Mr. GOVER. Sure. The issue is whether any given bone usually
can be properly associated with a particular community or as hav-
ing a particular origin. Sometimes, it will come to us, for example,
what comes to mind is a case where we had some modified mate-
rial where there were human vertebrae into which had been in-
serted quite post-mortem, this was not the cause of death, arrow-
heads into these vertebrae.

Well, there is really no particular evidence to indicate that they
relate to a given tribe. We know the area that they are from, but
we also know that the arrowheads are not necessarily from that re-
gion. So there are some very strange things in museum collections
sometimes, and that is a good example.

Now, we do think we can put together enough evidence to deal
with that particular situation, but first glance, there is no reason
to associate such things, which were basically made for tourist sale,
there is no reason to associate such things with any particular com-
munity. We will make every effort to do so.

The more common case is going to be where the record sup-
porting a particular skeleton, for example, isn’t adequate to tell us
exactly where something came from. And so those particular re-
mains may have been part of a much larger group that arrived at
some museum well over a century ago and were simply inad-
equately documented.

Now, there because neither of the Smithsonian museums engage
in any sort of destructive testing, we may never know exactly
where these particular remains came from. And in reality, it can’t
even be estimated. We just may never know.

Finally, there are materials in the collections that have been, the
phrase we use is culturally modified. And so you might find a par-
ticular garment or a necklace that includes a human bone or locks
of human hair. And the question then becomes: Are we attempting
to identify the owner of the necklace or the owner of the hair? And
how do we make sure that is the same person?

And so those are the kinds of things that are going to continue
to come up and we have not reached solutions. But that is why we
do agree with GAO that we should be talking about that out in the
open and really working with the tribes to try to develop a policy
on how to deal with those.

The CHAIRMAN. Well, we really appreciate that. We look forward
to that happening.

Ms. O’Dell, in 2009, the Nation’s largest investigation of archae-
ological and cultural artifacts led to the arrest of nearly two dozen
individuals. Many of these individuals desecrated American Indian
burials and stole priceless artifacts. Were these individuals pros-
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ecuted? Do we need tougher penalties for those who desecrate and
steal from sacred sites?

Ms. O’DELL. I believe you are referring to the BLM case down
in the Four Corners area, sir. And I believe the individuals were
prosecuted, and BLM is in the process of consultation to repatriate
all of those artifacts that were recovered in the seizure after the
arrests.

The CHAIRMAN. Yes, well, thank you very much. We look forward
to continuing to work with you and to try to get some information
from you as well, as we continue our work here. And if we need
to, we will legislate some things. If not, we will try to do it admin-
istratively. But we certainly want to resolve some of the concerns
that the native peoples have had over all of these years.

So I thank you very much for being a part of this.

Ms. O’DELL. Thank you, Mr. Chairman. It is an honor to admin-
ister the program with you.

The CHAIRMAN. Thank you.

I would like to invite the third panel to the witness table. Serv-
ing on our third panel is the Honorable Mark Macarro, chairman
of the Pechanga Band of Luisefio Indians from Temecula, Cali-
fornia; the Honorable Mervin Wright, Vice Chairman of the Pyr-
amid Lake Paiute Tribe from Nixon, Nevada; and Mr. Ted Isham,
Cultural Preservation Manager and Tribal Historical Preservation
1?fﬁcer at the Muscogee Creek Nation located in Okmulgee, Okla-

oma.

So I want to welcome all of you to this hearing.

Chairman Macarro, will you please proceed with your testimony?

STATEMENT OF HON. MARK MACARRO, CHAIRMAN,
PECHANGA BAND OF LUISENO INDIANS

Mr. MACARRO. Mr. Chairman and Members of the Committee,
[greeting in native language]. It is good to be here with all of you,
and good afternoon. And it is an honor to be here to testify on this
issue [phrase in native language].

First, a bit of background. The homeland of the Pechanga people
is the Pechanga Indian Reservation located near Temecula, as you
said. Our people have called the Temecula Valley home for more
than 10,000 years. We are 60 miles due north of San Diego along
Interstate 15.

Our people have named the Temecula Valley since time began as
[phrase in naive language.] It might be why it is sometimes hard
to pronounce, and we believe that the world was created in
Temecula. That is where all life began.

In 1847, 18 treaties were negotiated in sequence with tribes
throughout California, and the Treaty of Temecula was the 17th of
those treaties. There was one more after us, the treaty I think of
Santa Ysabel. In good faith, huge land cessions were made under
these treaties involving ceding most of what we know as modern
day Southern California in exchange for a permanent inviolable
homeland and the provision of goods and services to improve
health, education and welfare of my great-grandparents.

Shortly after ceding these huge tracts of land and within one
month of arriving back in Washington, D.C., gold was discovered
in the Hills of Julian, about 40 miles away. The timing was indeed
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unfortunate for all of us Indians and tribes because the Senate,
upon hearing of the gold, they chose not to ratify these 18 treaties.

And still, surprisingly enough, our land was taken from us. Most
of the goods and services that were promised as well in our treaty
never materialized and we remained, however, on our lands at that
point in time, that legally they had begun to be dispossessed from
us.

But there is more. Twenty-six years after that treaty-making, in
1873, sheep farmers laid claim to the land that we managed to
hang on to for about 25 years. That is where our last aboriginal
village stood. These sheep farmers obtained a Federal court decree
of ejectment from a Federal court in San Francisco.

And on a summer day in 1875, after two years of fighting that
decree of ejectment, a posse led by the Sheriff of San Diego County
showed up and under gunpoint evicted my ancestors from their vil-
lage. And in one swell swoop, 300 elders, women, children were
loaded onto wagons with a few personal effects and just dumped
in a dry wash two miles away. Their former homes, their orchards,
their village, their crops, their gardens were destroyed, burned, and
their livestock herds, which were numerous, were seized to pay for
the court costs and the cost of the eviction.

On June 27th, 1882, and that anniversary is coming up here,
President Chester Arthur signed the executive order that estab-
lished the Pechanga Reservation, finally a homeland for my people.

Now, this timely oversight hearing follows the release of two
GAO reports demonstrating that Federal agencies have in general
failed to comply with NAGPRA. On behalf of the Pechanga, we
greatly appreciate your time and interest in consideration of these
issues. The Pechanga has been fortunate to create a Cultural Re-
sources Department dedicated to the return and protection of our
tribal ancestors and their cultural belongings. We have actively
participated on hundreds of development projects that directly im-
pact our invaluable and irreplaceable Luisefio cultural resources.

Despite these remarkable advances, the Luiseno people continue
to confront daily threats to our ancestors, and it is for this reason
I come to the Committee today urging you to strengthen NAGPRA
20 years after its passage.

The two primary issues I need to address are compliance failures
and consultation failures. We go into great detail of these in our
written testimony.

On compliance failures, the La Jolla ancestors example. Unfortu-
nately, the University of California example illustrates several
NAGPRA concerns. I refer you to our written testimony for the full
facts. But briefly, the University of California San Diego has re-
fused to repatriate the remains of ancestors to our Kumeyaay
neighbors to the south, neighbors who are culturally affiliated. And
they used science to deny oral tradition, tribal oral tradition, and
further demanding evidence contrary to NAGPRA standards.

The matter demonstrates the following shortcomings with the
law. One, NAGPRA allows the university to set its own standards
for appointing decision-makers to address repatriation claims. The
U.C. and its campuses have a poor record of including representa-
tives from California’s federally recognized tribes.
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Unfortunately, we see that many of these NAGPRA review com-
mittees are stacked by the institution against tribal interests, thus
assuring that our tribal ancestors and their belongings will never
return home.

The lack of guidance, standards or best practices results in incon-
sistencies and ultimately wrongheaded decisions which contravene
NAGPRA’s mandate. These institutions are simply unable to self
police themselves to follow the law correctly. There is enforcement
that is needed.

Two, the U.C. interprets NAGPRA’s definitions in a manner
which forces tribes to provide evidence of cultural affiliation and
proof of identity of cultural items beyond the law’s evidentiary
standards. The guidance in NAGPRA provides institutions with yet
another way to avoid repatriating by concluding that items are not
subject to the law or, as the U.S. example shows, using the new
culturally identifiable rule to question the very Indian-ness of our
ancestors found within our ancestral territories or by trying to in-
vent competing claims where none existed before.

Certainly, Congress did not intend for these results. We urge the
Committee to provide clear guidance concerning these local review
committees and evidentiary thresholds, which uphold the letter
and spirit of NAGPRA.

I am almost done.

Consultation failures, our written comments provide several situ-
ations. But let me just say this. The United States Marine Corps
Base Camp Pendleton is only a few miles away from our reserva-
tion. It is squarely within the aboriginal territory of all Luiseno
people. They are our most active Federal neighbor and they gen-
erally attempt to handle consultations responsibly.

However, we nonetheless still encounter NAGPRA compliance
issues. For example, the base holds group consultations wherein
several recognized and non-federally-recognized tribes are invited
to participate in these consultations at the same time. This places
us in a precarious position because Federal law requires the agency
to consult on an individual government to government basis with
federally recognized Indian tribes.

Two, to our dismay, federally assisted institutions have divulged,
without tribal input or consultation, very sacred and significant
Luiseno songs that were recorded by ethnographers decades ago on
aluminum discs. We believe NAGPRA’s definitions should be clari-
fied to specifically reference objects of cultural patrimony that are
non-physical tribal properties like tribal sacred recordings, as was
the law’s original intent. These recordings are sacred, they belong
to no one else, and they are regarded as intellectual property.

So we urge the Committee to consider creating a consultation
definition with protocols and best practices that ensure consistent
and just application of the law. California has adopted a definition
under its sacred sites protection law that includes a number of key
provisions and components which we would like to see made part
of NAGPRA, including requirements for parties to take into ac-
count tribal cultural values and work toward mutually accepted
agreements.

Finally, we ask that you consider how the U.N. Declaration on
the Rights of Indigenous Peoples would apply. And particularly I
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would turn your attention to sections 11 and 12, paragraphs two
in each one of those, the implications of these provisions on how
we can all improve NAGPRA. These paragraphs urge the redress
of wrongs. They set a new framework for looking at how indigenous
peoples are dealt with in a positive and respectful and honorable
way.

We believe that by using these principles and making changes to
Federal laws like NAGPRA, perhaps also the 1989 NMAI Act, will
empower sovereign Indian governments in the proper treatment
and return of their ancestral remains and cultural items.

In conclusion, I specifically ask that this Committee’s strongly
consider our examples and our suggestions and move forward with
recommendations and amendments to NAGPRA, its implementing
regulations, and the new culturally unidentifiable rule, as well as
issuing best practice guidance. In doing so, we believe that this
Committee will further NAGPRA’ initial intent and ensure that the
wrongs committed against tribal peoples in the United States are
righted.

Thank you.

[The prepared statement of Mr. Macarro follows:]

PREPARED STATEMENT OF HON. MARK MACARRO, CHAIRMAN, PECHANGA BAND OF
LUISENO INDIANS

Good afternoon, Chairman Akaka and distinguished members of the Committee:

My name is Mark Macarro and I am Chairman of the Pechanga Band of Luiseno
Indians, located in Southern California. On behalf of the Pechanga People and our
ancestors, we thank you for the opportunity to participate in this oversight hearing
on achieving the policy goals of the Native American Graves Protection and Repatri-
ation Act (NAGPRA). The protection and proper treatment of our ancestors and
their personal items is a responsibility the Pechanga People accepts with pride.
Each day our Tribe faces the destruction of and desecration to our cultural re-
sources, including human remains, and constant threats to our sacred and cultural
places.

Our People have taken steps to proactively protect these vital components to our
heritage, cultural worldview and self governance; however, existing federal (and
state) laws simply do not always provide sufficient protection for the resources that
are housed in museums and educational facilities, as well as those items which are
subject to disturbance every day because of development, both on and off federal
lands. It is this constant struggle that we endeavor to succeed in honor of our ances-
tors. We appreciate the opportunity to provide helpful examples and suggestions for
the Committee’s consideration on how we can strengthen NAGPRA to better assist
all tribal peoples across the United States in their duty to care for their ancestors
and cultural items.

I. Introduction: “Sacred is the Duty Trusted Unto our Care and With Honor
We Rise to the Need”

For more than twenty years, the Pechanga Band of Luiseno Indians (“Pechanga
Tribe” or “Tribe”) has invested significant resources in our cultural resource protec-
tion program. I am proud to say that the result of our efforts include: a state of
the art curatorial facility that meets federal standards and which includes both trib-
al and non-tribal curation staff, a full staff dedicated solely to the identification,
preservation and protection of the Tribe’s invaluable and irreplaceable resources
both on and off reservation; and technological advancement, including a full-fledged
GIS department housing our data and information concerning resources in the
Tribe’s traditional territory, which often times surpasses the information and tech-
nology of the agencies with management control over tribal resources. In the spirit
of cooperation, and in the interest of our cultural resources, the Tribe is able to offer
its resources and expertise to assist federal, state and local agencies in identifying
and avoiding impacts to known resources and cultural sites as well as planning for
impacts to areas with the potential for unknown resources. To further our duty to
our ancestors, we have successfully developed and implemented a professional tribal
monitoring program that allows us to have highly trained and skilled tribal rep-
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resentatives work side by side with archaeologists to offer the highest protection to
our ancestor’s physical and cultural remains.

However, despite the opportunity to achieve these cultural protection milestones
under NAGPRA and otherwise, the Pechanga People still face a constant struggle
to reclaim, protect and preserve our ancestors and their cultural belongings. The
legal framework available to us is insufficient and lacking in many areas. In too
many situations NAGPRA and its counterparts do not go far enough to protect these
resources, provisions are simply implemented incorrectly, and in some cases, ignored
all together. We hope these comments and the examples we provide below will en-
able the Committee to see the real world challenges faced by the Pechanga Tribe
today, as well as other tribal nations across the United States, and will encourage
your Committee to take action to make NAGPRA work better for all Indian Peoples.

IL. Issues, Real World Examples and Potential Solutions

To provide the Committee a solid understanding of the practical issues facing the
Pechanga Tribe, and many other tribes in the Nation, with regard to NAGPRA, we
provide several examples below. We hope the Committee will find these illustrations
and accompanying suggestions helpful as the laws and policies are reviewed and
changes contemplated.

a. Intentional Excavations and Inadvertent Discoveries

While the Pechanga Tribe has concerns about how NAGPRA is implemented for
those remains and items in the possession of museums and educational facilities,
we also face day to day issues with current and future disturbance of our ancestor’s
final resting places and cultural sites. NAGPRA, while focused heavily on the return
of items to tribes, also provides for the treatment and disposition of remains and
cultural items found on federal (and tribal) lands through intentional excavations
and inadvertent discoveries. Below is an example of how we are confronted with the
shortcomings of these provisions on a frequent basis as we work closely with one
of our neighboring federal agencies.

Example: The Camp Pendleton Conundrum

The Marine Corps Base Camp Pendleton (“MCBCP” or “Base”) is located within
the Pechanga Tribe’s traditional aboriginal territory. The Tribe works very closely
with Base staff through consultation and tribal monitoring on permitted develop-
ment projects that occur within the Base. The Tribe and the Base have pro-
grammatic agreements in place, as well as agreements that provide for tribal moni-
toring to address any cultural resources that are surveyed or uncovered. In addition,
the Base has developed on its own a protocol for handling situations governed by
NAGPRA and in recent months the Base has engaged the local tribes in reviewing
and potentially revising the protocol. However, despite the existence of these types
of agreements among Pechanga, MCBCP and other interested Tribes who may have
cultural affiliation to the items which will or may be uncovered or excavated during
a project, the items are often not returned promptly or handled expediently. Unfor-
tunately, human remains and cultural items must still go through the lengthy, cum-
bersome and culturally insensitive process of “Custody” pursuant to 10.6 of the Part
10 Regulations (43 CFR 10.6), which process includes notice, a claims process and
publication of the details of disposition of such items, before the final disposition
and/or repatriation of the remains and/or items can be carried out.

When tribes and lineal descendents already accepted as the affiliated tribes are
involved in a permitted project taking place on federal lands, deference should be
given to the agreements between those parties. The Pechanga Tribe has been told
by the MCBCP that even though we have agreements in place concerning treat-
ment, disposition and repatriation of items subject to NAGPRA, the Base is not able
to transfer custody of those items without going through the entire Custody and No-
tification process in NAGPRA as those items technically became part of federal col-
lections. This process is both culturally inappropriate and offensive because of the
requirement to publish the plans for proposed disposition in newspapers of general
circulation and is time consuming, costly and repetitive. The Tribe has to wait
months, sometimes much longer, before items are repatriated even though agree-
%egts to repatriate have already been reached between the federal agency and the

ribe.

Solution: Deference to Agreements

Since its passage, the consultation process under NAGPRA has resulted in, for the
most part, a positive relationship between the Tribe and MCBCP, as well as other
federal agencies. However, as is so often the case with legislative attempts to “right
wrongs,” the application of the law in a practical and real world manner often con-
flicts with how the law was originally conceived. The example above demonstrates
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how the intent of NAGPRA was to not only return those remains and cultural items
to their rightful peoples, but also to develop strong relationships among, in par-
ticular, federal agencies through the consultation and treatment provisions of the
law. However, as we have discovered, that intent is hampered by the law itself be-
cause even when the Tribe and federal agency can reach an agreement, the return
of items is slow and cumbersome, resulting in further disrespect to those remains
and resources and affected tribal peoples.

To address this “conundrum” we propose that the Intentional Excavation and In-
advertent Discovery sections of NAGPRA be amended to include provisions giving
deference to previously reached agreements concerning treatment and repatriation
where all the relevant and appropriate parties are involved in a permitted project.
This could be in the form of a written Plan of Action concerning the remains and
items subject to NAGPRA or other agreements that address the pertinent issues.
We believe that this will ensure that the final disposition of items happens in a
more timely and respectful manner. In addition, such a provision will also aid in
honoring the confidentiality issues important to tribes, including details concerning
the resources’ identity and disposition and in some cases, location.

Solution: A More Tribally Inclusive Approach

Because of the experiences of the Pechanga Tribe, we believe that the NAGPRA
sections covering intentional archaeological investigations and inadvertent discov-
eries must encompass a more inclusive and broader approach to the treatment of
the remains and cultural items still in their final resting places, yet facing potential
or certain disturbance and destruction by future development activities.

For example, the processes outlined in NAGPRA itself and its implementing regu-
lations should include actual government-to-government consultation concerning the
excavations and the potential discoveries resulting from such proposed work. We un-
derstand that other federal laws are designed to cover such consultation, but they
fall short because they ultimately only cover items and places that are determined
to be “historic properties” or “significant” sites or have significance to archaeolo-
gists—classifications which are “terms of art” with respect to their governing law
and which classification we note often conflicts with tribal world reviews regarding
these resources. Many of the individual items that are excavated do not meet those
narrow definitions and thus encompass a group of culturally significant items over
which some agencies argue affiliated tribes have no control and no legal right to be
included in the decisions concerning their final treatment and disposition.

Although NAGPRA is primarily concerned with the repatriation of existing collec-
tions housed at federally assisted institutions, it does contain sections concerning
ground-disturbing activities on federal land and how such activities affect tribal sa-
cred resources. NAGPRA is intended as a human rights law to address the return
and tribal control over Indian Tribes’ own cultural resources that have been taken
away from tribes through human rights violations committed against tribal people,
including inhumane treatment, grave desecration and the loss of land through force.

Presently a gap exists in federal law which can result in tribes’ inability to control
the destiny of their own cultural resources. Pechanga has worked on numerous
projects where federal law has failed to protect the resources and further has failed
to allow the Tribe’s expert opinion to play a determining role in the ultimate dis-
position of the resources. In many cases, it is hard to state that the cultural finds
were “inadvertent” when the Tribe told the agency that the project area held cul-
tural significance to the Tribe even if it was not able to pinpoint the exact location
or precise nature of the resources at the time of the project’s environmental review.
The Tribe’s first preference for such resources is in situ preservation instead of exca-
vation. Still today, twenty years after the passage of this human rights law, many
of our places are written off as “non-significant” and the resources are destroyed or
left as orphaned collections with cultural resource management firms or other cura-
torial institutions.

To address this problem, we believe NAGPRA should contain provisions specifi-
cally calling for tribal consultation and including a requirement of reaching treat-
ment agreements that meet the satisfaction of the affiliated tribes. The law should
also address the ability for tribes to set a preference that the sites and items them-
selves be avoided and stay protected and preserved so that the issue of repatriation
never has to be reached. The present status of the law seems to still encourage exca-
vation and arguably actually forecloses certain options for the affiliated tribes con-
cerning final disposition of the items. For example, the sections are written to as-
sume that items uncovered will be excavated and removed from the place from
which they were found. Pechanga takes great steps in always seeking to preserve
in place human remains and sacred items in addition to other cultural resources.
Unless the law requires avoidance as the preferred alternative, we fear the contin-
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ued destruction of our cultural resources will result. We believe that NAGPRA in-
tended to right the wrongs of the past while also avoiding additional wrongs in the
future. Protecting these resources in situ is the best way to achieve that morally
correct goal.

As stated above, many of these individual items and sites are not covered under
other federal (or state) laws so they are left with no protection or tribal input as
to their disposition. We respectfully suggest that NAGPRA be expanded to provide
deserving protections for sites subject to intentional excavation and inadvertent dis-
covery on federal lands, which would include mandatory government-to-government
consultation with encouraged outcomes, a preference for preservation and avoidance
of cultural and sacred sites, and the deference to tribes to determine the significance
and ultimate disposition of the sites and resources.

Solution: Defining Consultation

The issue of proper consultation is not a new concern expressed by tribal people
vis-a-vis NAGPRA. In fact, speakers raised certain consultation issues during the
2009 House hearings on NAGPRA. The issue with proper consultation arises in
{)nsilny contexts under NAGPRA, including those situations identified above and

elow.

While we will not endeavor to provide an exact definition of consultation here, in
our experience, certain key points regarding consultation should be included in such
a definition. For example, in 2004, California adopted a definition of consultation
under a traditional cultural places protection law (generally known as SB 18): Con-
sultation “means the meaningful and timely process of seeking, discussing and con-
sidering carefully the views of others, in a manner that is cognizant of all parties’
cultural values and, where feasible, seeking agreement. Consultation between gov-
ernment agencies and Native American tribes shall be conducted in a way that is
mutually respectful of each party’s sovereignty. Consultation shall also recognize the
tribes’ potential needs for confidentiality with respect to places that have traditional
tribal cultural significance.” While not perfect, there are several key components to
this definition that we believe provide guidance for both federal agencies and insti-
tutions subject to NAGPRA.

The Pechanga Tribe urges the Committee to consider creating a definition of “con-
sultation” with input from both tribal governments and federal agencies. We are
confident that this will ensure strong guidance for both parties and in turn, will
serve to more effectively and efficiently meet the intent and requirements of
NAGPRA.

Further, another component to this solution is developing consultation protocols
and best practices that will assist federal agencies in meeting their consultation du-
ties. While some agencies may have developed their own internal protocols, having
a standard to meet will ensure that consultation is effective across the board and
vary less from agency to agency. To borrow again from state law, the Governor’s
Office in California has developed consultation guidelines for local agencies to prop-
erly consult under SB 18 (noted above) and have made these readily available
through training sessions and posting them on the state website. We are sure there
are other workable examples available as well, but this is one potential resource the
Committee could consider in advancing consultation protocols.

Example: Sacred to the Tribe, But Not NAGPRA

In addition to the above situation, it has been our experience with permitted
projects on federal lands outside our reservation that the scope of items covered
under the intentional excavation and inadvertent discoveries sections of NAGPRA
is too narrow. Further, the definitions under NAGPRA are too constrained as they
fail to account for some items that are sacred to tribes, yet do not meet the strin-
gent, narrow definition in the law.

Shortly after NAGPRA was enacted, the Pechanga Tribe was involved in a res-
ervoir project where a local water district was the lead agency and the project sub-
ject to NAGPRA. Although this area was known and accepted to be an area where
tribal cultural sites and resources existed, not all of the areas were designated as
significant sites or historic properties under the applicable laws. As such, many of
the cultural items were not preserved and were instead excavated and removed
from the property. When the Tribe attempted to repatriate the items, the water dis-
trict refused to convey all the items to the Tribe, even though the items were all
culturally related to one another. The district ultimately only turned over the items
that it alone determined met the definitions set forth in the NAGPRA.

This poses several concerns for the Tribe. First, the definition and process leaves
the determination of what falls under NAGPRA to agencies and employees who are
not tribal members, who often do not have expertise in cultural resources issues and
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who do not, and cannot, know the meaning, importance and sacred nature of such
items to the tribes. NAGPRA certainly attempted to incorporate tribes in many
ways; however, the real world experience of tribes under NAGPRA demonstrates
that these measures can fall short of their mark. Tribal interpretation of their re-
sources must be given deference over non-tribal interpretation.

Second, the definition of “Sacred objects” requires that these items have signifi-
cance or function in the continued observance or renewal of such ceremony (25 USC
§3001, Section 2(3)(C)). This threshold can be difficult to meet in California as the
tribes in our state suffered some of the greatest genocidal efforts in North America
at the hands of the federal and state governments and private citizens, which is fur-
ther evidenced by the vast number of unrecognized tribes in the state. It is well doc-
umented that tribes were forbidden by laws, institutions and the larger community
from practicing their religion or speaking their language for a significant length of
time. As such, tribes are only in recent years in a position to revitalize their cultural
practices and language, but sadly, many practices have been lost. This fact does not
take away the significance and sacredness of items to the Tribe, however.

One example of items the Tribe knows to be housed in a curatorial facility that
we consider “ceremonial” or culturally significant, yet which is not used today is
known as fire rock. This rock is gathered from one specific location on the MCBCP
property known as Téotakut (TOWT-ah-coot) which translates from Luiseno into
English as “rock fire.” The resource is only derived from this single location and is
unique because of its glowing quality. Although not everything is known at this time
about this resource, what we do know through a combination of anthropological in-
formation as well as our place-name information is that it was important to the an-
cestors and utilized in a ceremonial nature. Because of its importance to the Tribe,
we should be able to repatriate these items; however we are precluded from doing
so because of the too narrow interpretation of “Sacred object” under NAGPRA.

A further concern of the Tribe is that there are a number of cultural items that
are never afforded the opportunity to be repatriated because they do not fall within
any of the five categories under the NAGPRA. Examples of such resources would
be those items used on a day to day basis by our ancestors or items that may not
have a presently known religious, sacred or ceremonial importance. However, it is
the belief of the Pechanga People that they were once the cultural property of tribes
and tribal individuals and thus, the tribes should be afforded the ability to repa-
triate these items and/or have a more prominent role in the determination of their
ultimate disposition.

Further, because these items assist the Tribe in furthering its history and culture,
we believe they are vital components to our People and deserve the same respect
as those items which carry known religious and ceremonial significance. Addition-
ally, this example demonstrates how what is “sacred” to one tribe varies and thus,
it 1s possible there are over 560 tribal world views as to what is culturally important
and which should be returned to tribes. As the law exists now, these items are left
in both legal and spiritual limbo, which is neither the culturally or ethically appro-
priate result.

Solution: Broadening the Definitions

As this example demonstrates, there are several issues with the implementation
of NAGPRA and how its definitions can be interpreted to prevent repatriation of
certain items that we believe should be returned to tribes. One potential amend-
ment we suggest is to provide guidance on how to determine what is “sacred,” which
for the reasons expressed above must include tribal input.

A second revision would include changes to the definition of “Sacred objects” to
account for the historical atrocities and trauma suffered by the Nation’s Indian Peo-
ples, which has resulted in a disconnection between traditional uses and contem-
porary tribal peoples. We suggest revising the definition of sacred objects to include
such objects that while may not be used in the present day for whatever reason can
still be returned to the Tribes and treated properly. We encourage the Committee
to work with tribal governments to expand this definition in a way that would ac-
commodate this situation.

Finally, we suggest that the definition of “cultural items” be expanded to include
cultural resources that are not covered by other definitions in NAGPRA. As we note
above, it is the Pechanga Tribe’s belief that items not currently covered by the law
may still be important to the Tribe. These resources were the cultural property of
their ancestors. The Tribe is able to learn more and revitalize components of their
history and culture that have been diminished or lost because of historical pressures
and circumstances through the return and study of these items. In fact, the re-
sources expended by the Tribe in cultural resource protection efforts have directly
benefited the Tribe in numerous ways: We have been able to expand our knowledge
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of Luiseno language, history and cultural practices directly through the study and
use of these objects and we continue to benefit by virtue of our efforts at ethno-
graphic and other research. To deny the return of these items because they do not
fit under a narrow interpretation of a definition contained in NAGPRA denies the
tribes the right to protect and further their histories and cultural practices.

b. Avoiding Repatriation

Unfortunately, there is a clear example in California that highlights a plethora
of issues with the implementation of NAGPRA. The problems confronting California
Tribes implicates concerns for other tribes, including Pechanga, as the pressures for
denying repatriation by large universities (and museums) are growing and we fear
could be used for denial of future claims. In this example, there are issues with how
the term “culturally affiliated” is being interpreted; how “culturally unidentifiable”
is being used to avoid return of remains and cultural items; how science is valued
more than tribal knowledge by faculty reviewers; how the make-up of state and
campus NAGPRA review committees works to deny rightful repatriation claims by
tribes; the lack of accountability for the often deplorable treatment of ancestral re-
mains and associated cultural items by museums and institutions; and the absence
of standard practices regarding such treatment and chain of custody issues.

Example: The Case of the La Jolla Ancestors

The repatriation of the ancestral human remains dug up from the University of
California, San Diego (UCSD) campus in the mid-1970s in an archaeological exca-
vation is an ongoing concern being actively pursued by the Kumeyaay Nation of San
Diego County, California. Pechanga supports those efforts. The handling and treat-
ment of those remains by archaeologists, scientists, museums and the University of
California across 40 years, demonstrates many of the problems with how NAGPRA
is being implemented today. Meanwhile, the University of California system con-
tinues to hold the remains and grave goods of many tribal ancestors, including those
of the Luiseno People. This must change.

In brief summary, the Kumeyaay made a claim for these ancestors many years
ago: first by the Viejas Band of the Kumeyaay Nation around 1996 and then subse-
quently by the Kumeyaay Cultural Repatriation Committee (KCRC) around 2006.
The mission of the KCRC is to protect and preserve ancestral remains, sacred lands,
sacred objects and funerary objects under NAGPRA for today and future genera-
tions. KCRC is unique in that it is comprised of 12 Kumeyaay tribes of San Diego
County: Barona, Campo, Cuyapaipe, Inja-Cosmit, Jamul, La Posta, Manzanita,
Mesa Grande, San Pasqual, Santa Ysabel, Sycuan, and Viejas, all working together
cooperatively to achieve their goal of repatriation.

Initially, UCSD denied they even had collections that may be subject to NAGPRA.
Finally, in or around 2006, the campus realized that it did in fact have possession
of collections subject to NAGPRA, although it was not necessarily clear where they
were located, due to the remains’ undocumented chain of custody. The journey of
those remains from their final resting place to labs, museums and the Smithsonian,
then back across the country to California—some in a Staples box, others in a
Chicken Breast strip fritters box, clearly having not been properly curated, with
some shellacked, others falling out of their un-bagged wrappings, others with fresh
breaks and glued pieces—demonstrated a failure to handle these human beings and
their belongings in a culturally appropriate manner, and which was unacceptable
and disgraceful.

Following the most recent claim by KCRC, UCSD convened a campus NAGPRA
Working Group around 2007, not having appointed one before. As a result of this
unfamiliarity and no guidelines to fall back upon, ultimately this Working Group,
which exists today with the same composition, lacked balance: The Committee Chair
is married to the scientist who originally dug up the graves and another scientist
who participated in the original dig also sits on the Committee. No Committee mem-
bers have specialized expertise in the burial or other cultural practices of the
Kumeyaay; nor are there any tribal representatives, despite that request having
been made by the Kumeyaay.

Not surprisingly, that Working Group, stacked against repatriation of these an-
cestors from the start, issued a majority report in which they found that cultural
affiliation could not be established, essentially because the remains, dating to ap-
proximately 9,500 years old, were “too old” to establish such affiliation in their view.
However, as the Group’s minority report pointed out, this finding ignored the many
lines of evidence that did support a finding of cultural affiliation, which evidence
was accepted by a different UC campus in 2001 regarding other Kumeyaay claims
from the same general area.
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Unfortunately, the UC system is set up such that campus recommendations flow
to a system-wide NAGPRA Committee comprised of one appointee from each of the
campuses with collections subject to the law. It should be noted that two Native
Americans may be appointed to this committee by the UC Office of the President
from nominations made by campuses. When the La Jolla remains were considered
by this system-wide committee in 2011 for repatriation under the new CUI rule, one
tribal member was from a non-federally recognized California tribe and the other
from a federally-recognized tribe outside of California. Again, missing was the direct
world-view and strong political voice of knowledgeable, federally-recognized Cali-
fornia, tribes. This begs the question of why the committee did not seek to include
members of federally recognized tribes in California and further, whether they made
any attempt to do so.

While the recommendations from this Committee were split, the notes from that
meeting show that scientists, both within and external to the committee, were try-
ing to put up new obstacles to the repatriation of these ancestors. These individuals
were changing their arguments from “they are too old” to be Kumeyaay to “they are
too old to be Native American.” However, by its own actions, UCSD has treated the
human remains as Native American: UCSD submitted the human remains in its
NAGPRA inventory in 2008, submitted that inventory to the UCSD NAGPRA Work-
ing Group, had several interactions with the NAGPRA Designated Federal Officer
and met with the Kumeyaay, all demonstrating that UCSD continued to treat the
remains as Native American. We understand no new evidence to the contrary was
provided to the committee.

It should also be noted that the UCSD property where the remains were exca-
vated was designated a sanctified cemetery by the state Native American Heritage
Commission in 2008 and listed on the National Register of Historic Places under
Criterion D (archaeology) in 2008 and Criterion A (tribal values) in 2009. Moreover,
subsequent research performed on the remains by a qualified researcher of native
descent published in 2010, found evidence in the female ancestor of a tooth with
prominent shoveling, a physical trait still present in modern day Native American
populations. Further, KCRC has been recognized as the Most Likely Descendant
under California state law to repatriate more recent bone found at the same UCSD
site. The system-wide committee’s meeting notes do not indicate that it considered
any of that information when debating whether the remains should be repatriated.
Unfortunately, this situation raises more questions than answers. How much more
demonstration of cultural linkage can a tribe provide? What is a reasonable effort
to make a tribe demonstrate its cultural affiliation? How do we balance the “require-
ments” of science and the view of tribal peoples to come to a fair and just result?
We hope that going forward, this Committee can assist us with finding clear and
workable answers to these and many other questions raised by our testimony.

Other arguments from scientists on the system-wide committee were that tribes
from outside the Kumeyaay aboriginal territory may want to claim these so-called
CUI remains. This argument was advanced even though the Kumeyaay territory
was recognized by the State of California in 2002 via Assembly Joint Resolution 60,
which proclaimed the territory stretched from the Pacific Ocean into the desert and
down into Baja California, including the property at issue, and even though no other
tribe has stepped forward over all these years to make such a claim. Why was there
so much focus by elements of the committee on cultural affiliation when the remains
were being considered for repatriation under the CUI rule? Again, this example
raises concerns with NAGPRA itself and the new CUI rule as well.

Just in the last month, the UC Office of the President, upon review of the system-
wide committee’s decision, appropriately deferred to the campus’ determination re-
garding the remains’ Native American origin and authorized UCSD to continue to
proceed under NAGPRA. If the campus elects to continue to follow NAGPRA, the
UC President further listed certain “directions” and “recommendations” for how
UCSD should accomplish this.

The first item is for some “expert” to reanalyze whether the items found in the
dig and listed on the draft inventory are really funerary objects (the Kumeyaay have
consistently said they are). This perhaps illustrates the concern the Native Amer-
ican Rights Fund and others have expressed to the NPS during review of the CUI
rule regarding the section that potentially allows for the the separation of grave
goods from human remains.

The UC President’s second recommendation is for the campus to revise its
NAGPRA notice of inventory completion to acknowledge that given the old age of
these remains, there is some division among “experts” on whether they meet the
legal definition of Native American. That this would even be proposed in handling
the repatriation under the CUI rule indicates the need for a technical fix to the
NAGPRA definition of “Native American” so that tribes can be assured that sci-
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entists will not try and get a “second bite” at blocking repatriation—first denying
cultural affiliation, then denying their “Indian-ness” at all—presumably so that
these ancestors can continue to be treated as scientific property against the express
legislative intent of NAGPRA and the expressed desires of tribal communities.

The third and fourth recommendations by the UC President appear linked: if
UCSD elects to consult more broadly with tribes outside of the aboriginal territory
of the Kumeyaay, as suggested by scientists on the system-wide committee, AND
if additional tribes are determined aboriginal to the La Jolla area, then UCSD
would need to revise its inventory and provide additional notices. If there are no
competing claims, then the campus would be authorized to dispose of them to the
Kumeyaay. This recommendation, stemming from elements of the state-wide Work-
ing Group, to essentially re-open consultation seems to be from the old-school play-
book of trying to divide Indians in the hope that they may fight amongst themselves
and therefore make no progress either as individual tribes or collectively. Again,
this is the same theme we see in our earlier and later examples with permitted
projects and consultation wherein too much process aimed at putting the burden on
tribes thwarts the spirit and intent of the NAGPRA.

Meanwhile, it appears that the UC scientists, still unhappy about the original
NAGPRA statute and its preponderance of the evidence standard, and perhaps even
unhappier regarding the CUI rule, are taking their concerns to the media in a man-
ner most offensive to tribal peoples: labeling tribal claimants as “lobbyists,” calling
their religious beliefs “myths” and going as far as to say that in trying to repatriate
these ancestors, “the University of California favors the ideology of a local American
Indian group over the legitimacy of science.” They attack UC administrators who
appear to be making legitimate efforts to finally repatriate the remains and grave
goods under the new rule, including one administrator who was recently awarded
the National Medal of Science by President Obama, in prominent publications such
as Science. They essentially assert that the only legitimate way to place a claim
under NAGPRA is by biological evidence, meaning, submitting the ancestor and the
claimant to DNA analysis, what to them appears to be the only form of acceptable
proof, of “scientific certainty”—a standard that was expressly rejected in the promul-
gation NAGPRA. Efforts to avoid repatriation have gotten out of control in Cali-
fornia and we urge the Committee to help ensure that such efforts stop.

The degree of resistance to repatriation in some parts of the UC system is high,
as demonstrated by the vocal opposition by certain faculty, many of whom have doc-
umented personal and professional conflicts of interest, but this only proves what
tribes already knew: the need for a strong NAGPRA continues to be great. The need
to make technical revisions to NAGPRA at its twenty year anniversary, to ensure
that its original intent is being implemented in the field, also appears necessary.

Solutions: Clarifications, Revisions and Adopting New Provisions

To fix the issues outlined in the testimony and examples above, we respectfully
recommend your Committee discuss the following improvements to NAGPRA and its
implementation:

Clarifying “Native American” under NAGPRA: Making a technical amendment
to the definition of “Native American” in NAGPRA, such as the “or was” fix
(“”’Native American” means of, or relating to, a tribe, people, or culture, that is
or was indigenous to any geographic area that is now located within the bound-
aries of the United States”) so that the letter of the law and spirit of NAGPRA
regarding cultural affiliation can be more fully achieved.

Amend Culturally Unidentifiable Rule: Revision of section 10.11(c)(4) of the
2010 NAGPRA CUI final rule that may allow for the separation of burial goods
from human remains thereby allowing the holding repositories to keep these ob-
jects as their property. To allow these items to be separated from the ancestral
remains is a spiritual violation of the highest order and should not be allowed.

Adopting Best Practices for Review Committees: The review of best practices for
the population and operation of state and institutional NAGPRA review com-
mittees: If such formal committees are warranted, mandate parity and accom-
modation of the world view of knowledgeable tribal people, and meaningful pen-
alties, such as the retraction of federal funding if the institutions are out of
compliance. It is likely these committees are going to be in the spotlight more
and more given the new CUI rule and that little guidance currently exists. This
oversight hearing is an excellent opportunity to begin considering how we can
strengthen NAGPRA and revise the CUI rule as needed.

In addition, mandatory inclusion of Native Americans on these review commit-
tees should be explored. Preferably, these should include a tribal person from
a tribe located in the region of the claimant tribe when possible. This will en-



50

sure that the tribal world view is given parity with that of the scientific per-
spective. We urge the Committee to consider adopting such requirements as
part of the best practices for these review committees.

Protection of Tribal Sacred Places: As has been discussed so often, we encourage
the Committee to consider the possibility of Congress creating a cause of action
to protect tribal sacred places, many of those which include items and places
of cultural patrimony (such as Origin Areas), burials, grave goods and ceremo-
nial items. Unless tribes can sustain lawsuits, it is unlikely that they can
achieve a truly meaningful seat at federal, state and local negotiation tables.
Moreover, if tribes are unable to save sites in the field, it only furthers the cycle
of wrongs leading to laws like NAGPRA and creates additional repatriation
issues, as discussed above.

Adopting Treatment Standards and Accountability Provisions: This example,
and the others we touched on above, demonstrates the often deplorable condi-
tions in which our tribal ancestors are kept by some Universities and curatorial
facilities. Our ancestors deserve to be treated respectfully and with dignity until
they are returned to their rightful tribal groups and laid to final rest once
again. In addition to the best practice standards identified for the review com-
mittees, we urge the Committee to also consider adopting standards for the
treatment of remains and cultural items still in the possession of these institu-
tions, in consultation with tribes and other affected parties.

c. Cultural Patrimony

Objects of cultural patrimony, which NAGPRA defines as objects that have “ongo-
ing historical, traditional, or cultural importance central to” tribal groups is another
area of the law which we urge the Committee to review. As the example below dem-
ogstrates, what should be considered cultural patrimony is changing as technology
advances.

Example: The Collision of Law and Intellectual Property

Recently the Pechanga Tribe became aware that Luiseno traditional tribal songs
held in a collection at the National Anthropology Archives Holding (“NAA”), an arm
of the Smithsonian, were going to be digitized and made available to the public in
this format. These songs were originally recorded as part of a project organized by
the American Bureau of Ethnology wherein a federal government agency employed
various anthropologists and ethnologists, including John P. Harrington (which fo-
cused on southern California) to document and record aspects of tribal culture
throughout the United States. Pechanga did not learn of this action to digitize its
ceremonial songs through an official communication by the federal institution. While
the Tribe appreciates the transition and updating of certain data to current techno-
logical preferences, digitizing these songs without proper processes in place regard-
ing the confidentiality and use of the songs violates the sanctity of tribal cultural
property.

Eventually, Pechanga was asked regarding our preferences for the treatment of
these important resources by the NAA, but only because the Tribe proactively sent
in written correspondence regarding our concerns. It was conveyed to the NAA that
the Tribe’s position is that none of the songs should be digitized or distributed to
the public because they concerned death and burial, but in particular there were
three (3) songs that were highly private in nature because they concerned very sa-
cred practices. Ultimately, the NAA decided to go ahead and digitize all of the songs
into an MP3 format except those three (3) that we identified as being particularly
sensitive—a result the Tribe considers to fall short of culturally appropriate treat-
ment for these items of Cultural Patrimony.

This is not a situation that is or will be unique to Pechanga. The project con-
ducted by the American Bureau of Ethnology focused on tribes in various areas of
North America and there are recordings concerning the culture of various tribes
throughout the country in the holdings and presently available on the website data-
base or through a public records request. It is our understanding that many tribal
songs are available in a digital MP3 format, which can either be readily downloaded
from a website or which can be sent to a requesting party for a fee. To our knowl-
edge all of these actions were taken without appropriate consultation with the tribes
to which this cultural property belongs.

Solution: Contemporizing the Law

This situation exemplifies the necessity to clarify the current law with regard to
“Items of Cultural Patrimony” as defined in NAGPRA to include not only physical
objects, but also intellectual property like that described above. This is a critical
point, as it often is the case that it is the song, belief or use of the item itself, and
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not necessarily its tangibility, that makes the object sacred. In addition, in the case
of the Pechanga example, it seems as though these songs may not only be Items
of Cultural Patrimony, but also Associated Funerary Objects. Thorough government-
to-government consultation concerning the nature of such intellectual property and
repatriation of such items should be required under NAGPRA. When these songs
were recorded by professional such as Harrington it was never the intent of the in-
formants that they would be widely distributed for unknown uses. Many of these
pieces of cultural property were held in private collections and only inadvertently
were transferred to these public federal institutions subjecting them to categoriza-
tion as public property. This is another serious gap in the law concerning tribal au-
thority over their cultural properties and must be remedied as technology is quickly
changing and these private and very culturally sensitive items are now more at risk
of abuse and confidentiality violations.

d. Complaint Process and Resources Issues

While the Pechanga Tribe has not itself faced issues with the complaint process
and how it is implemented, we are aware that there are simply too few resources
to adequately address complaints coming before the National Review Committee.
This is particularly daunting when we consider the kinds of cases that the Com-
mittee may be reviewing. Using the La Jolla example above under item (b), it is
clear that these cases are very complex, with large amounts of documentation and
varying forms of evidence. We understand that there is only one person to review
all complaints regarding NAGPRA violations and that there is currently a backlog
of such complaints. We respectfully suggest that the Committee seek information on
how many complaints are outstanding, the length of time it takes to review and as-
sess complaints and determine how many more resources (financial and personnel)
are needed to ensure complaints are adequately reviewed and timely resolved.

An additional concern is that the Review Committee only hears disputes at its
quarterly meetings, which means that tribes have to wait months to have their mat-
ters addressed. In particularly complex cases, this could span over several meetings
to ensure that tribes are able to present the Review Committee with all the avail-
able evidence. This further stalls the repatriation process and prevents our tribal
ancestors and their belongings from appropriate and respectful treatment.

In addition to assessing the state of the complaint process and the needs of the
staff in resolving timely complaints involving compliance under NAGPRA, we fur-
ther suggest that the Committee consider reviewing the National Review Commit-
tee’s needs. The information gathered will enable the Committee to have a solid un-
derstanding of the current needs and concerns not only of the tribes, but also of the
Review Committee and associated staff.

As all of the examples we provide herein demonstrate, working together to accom-
plish the goals of NAGPRA is an essential component to successful repatriation,
treatment and consultation. The first step in this process is determining the needs
of all parties and we believe the assessments suggested here will be a great stepping
stone to bring us closer to achieving the policy goals of the law.

e. Regional and Local Museum Compliance

Much of the focus on NAGPRA has involved compliance and repatriation issues
with larger museums and educational facilities. Yet, there is another set of muse-
ums, and potentially smaller educational facilities that are subject to NAGPRA yet
have little or no funding to complete inventories and/or repatriate items to the cul-
turally affiliated tribe. To compound this problem further, these smaller institutions
are simply so understaffed and underfunded that they do not even have the re-
sources to apply for grants to administer NAGPRA. As such, tribes are unaware
(and in many cases, the facility itself may not even be aware) of what is in the col-
lections of smaller museums that may be subject to NAGPRA’s repatriation provi-
sions.

In our experience, this means that our ancestors and their belongings are still sit-
ting, forgotten, in boxes, on shelves and are subject to continued disrespect and ill
treatment. The end result is that either these items will never be returned to their
proper place or tribes themselves must expend significant resources to discover
these collections, often catalogue and inventory them themselves and at their own
expense and initiate the return of these items to a place of final rest and respect.
Below is an example the Pechanga Tribe experienced recently and would like to
share with the Committee to illustrate this real and largely invisible problem.

Example: The “Lost” Collections

In February and March of 2008, staff from the Pechanga Cultural Resources De-
partment visited a local county museum to view the “Temeku” collection that was
excavated in the early 1950s. This collection relates to one of the most significant
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cultural places of our Tribe, a village area on the National Register of Historic
Places since 1973, and a part of the Luisenio Ancestral Origin Landscape. Staff con-
firmed that this particular museum did receive some federal grant money and as
such, was subject to the provisions of NAGPRA. Sadly, our staff discovered that the
i:ollection had never been catalogued since the excavation, some nearly 60 years
ater.

At the time our staff visited the museum, the collection was stored in 16 archival
boxes that were packed solid to the brim. In addition, there were also some larger
loose pieces that were stacked haphazardly on some shelves. When our staff began
looking through the archival boxes, they found that the contents of all of the bags
excavated from the unit levels had never been separated into their appropriate as-
semblages, i.e., lithics, pottery, and bone. Pechanga staff identified several pieces of
what very likely appeared to be cremated human bones, that were mixed with
lithics and other materials. Our staff completed a preliminary catalog at that time,
which consisted of 1,122 bags of single and mixed artifacts.

In February of 2010, tribal staff returned to the museum in order to do a com-
prehensive inventory and to separate the unit/level bags into their proper assem-
blages. This was completed in June 2010 with the help of four interns from a local
college. It is important to note that the Tribe, at its own expense and utilizing its
own over-extended resources assisted the museum in this regard even though this
responsibility mandated by federal law falls on the museum. When the inventory
was completed, there were a total of 6,644 artifact bags containing either single arti-
facts or multiple artifacts of the same assemblages from the same unit/level.

The curator of the museum’s anthropology department was grateful to have the
Tribe complete the inventory and sorting of the artifacts as they have always lacked
the staff and funding to complete those tasks, even though required by NAGPRA.
Further, because the staff had not been able to complete an inventory, they were
unaware that they had human remains in the collection.

We further discovered that this particular museum has nearly 150 collections
from Luiseno sites in Riverside County that have never been catalogued. Over the
next few years, the Tribe intends to work on inventorying and cataloguing these col-
lections as well. Unfortunately, most of these collections are located in an offsite
warehouse without any kind of climate control, which further endangers the human
remains and cultural items in the possession of the museum.

This is only one example, and the Tribe has grievous concerns that many more
situations like this exist across the Nation. This threatens both the policy and intent
of NAGPRA as small institutions do not even have the resources to apply for federal
monies to complete inventories under NAGPRA. Which in turn results in either the
remains of our ancestors and their belongings sitting in boxes, on shelves, in rooms
lacking proper climate control continues the disrespectful treatment of these human
beings. Testimony given before the House in 2009 by Brenda Shemayme Edwards,
Chairwoman of the Caddo Nation of Oklahoma, reminded us all that these are not
objects. These are people, human beings, deserving of respect and dignity. Sadly,
under the current federal scheme, many of our ancestors are invisible and may
never be returned home for proper treatment and back to a final resting place,
which all of us deserve as a fundamental human right.

Solution: Increased Funding and Access to Funding

While NAGPRA does provide funding for museums to complete inventories of
their collections, the above example demonstrates how difficult it can be for small,
underfunded museums to actually comply with the law. The first step to addressing
this problem (which the Tribe suspects is a prevalent one) is to identify those muse-
ums who fall under NAGPRA and who have not completed inventories. Certainly,
if an institution received federal funds there should be a record of that and these
facilities can be identified through auditing those records.

Once smaller institutions are identified, additional technical assistance should be
provided so that staff can submit grant requests. This will assist these facilities in
retaining additional staff to catalog and inventory collections that presently sit un-
known, in boxes and sometimes under terrible conditions and can then ultimately
be returned to their people and a final place of rest. Without additional funding,
these ancestors and cultural items will remain lost, or as the case with Pechanga,
tribes will have to expend their own limited resources to fulfill the duties of the in-
stitution and remedy a problem that is not of our creation. We do not believe either
result comports with the spirit, intent and policy of NAGPRA.

f- Unrecognized Tribes and NAGPRA

Federal laws such as NAGPRA that offer protections to the Nation’s Indian Tribes
do so because of the unique government to government relationship that exists be-
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tween Tribes and the federal government. Pechanga intimately understands the
plight of the many unrecognized tribes across the United States, especially because
of the historical situation in California described earlier in this testimony. Unfortu-
nately, the Tribe has at times found itself in the uncomfortable position of being
placed in the middle of the distinctive challenges in which non-federally recognized
tribes find themselves with respect to NAGPRA.

We understand that the National NAGPRA Review Committee has determined
that in some instances, the involvement of unrecognized tribes may provide addi-
tional information not otherwise available to the Committee. Further, the Com-
mittee has determined that in some situations, repatriation of human remains and
cultural items may be effected to such tribes. In fact, unrecognized tribes are occa-
sionally listed on the Federal Register notice for the completion of an inventory and
may submit claims for repatriation of items. Additionally, we have encountered fed-
eral agencies inviting unrecognized tribes to participate in consultation on projects
and instances were inadvertent finds of human remains have occurred. While alone
not problematic, the inclusion of such groups poses unique challenges to the recog-
nized tribes that are rarely discussed.

With respect to repatriation, we have not yet faced a situation where the Tribe
sought the return of human remains and cultural items and were confronted with
a competing claim by an unrecognized tribe. However, we see that this could be an
obstacle, particularly in California where there are over 50 unrecognized tribes. It
is unclear how the National NAGPRA Review Committee would handle a situation
where there were such competing claims because their discretion to involve unrecog-
nized tribes is not governed by the statute or its regulations. As such, if the Review
Committee intends to continue efforts to involve and repatriate to such tribes, there
needs to be some governing process that would address competing claims from rec-
ognized tribes.

Furthermore, Pechanga has been requested on numerous occasions by non-recog-
nized tribes, institutions and agencies to facilitate or “sponsor” repatriation of collec-
tions that are either culturally affiliated with a non-recognized tribe or categorized
as culturally unidentifiable. This puts the Tribe in an awkward position of responsi-
bility that is unreasonable—spiritually, culturally and politically. Although the
Tribe has the resources and expertise to assist in this regard—which is why we
have been called upon to do so—the Tribe cannot validate or take a position on the
cultural affiliation or existence of a non-recognized tribe. These sorts of requests and
situations have vast implications beyond the repatriation effort at hand and can be
used for purposes other than the protection of human remains and cultural items
under NAGPRA.

Although Pechanga does not want to see any cultural resources left orphaned and
un-repatriated, we are of the position that it was never the intent of this federal
law to place additional burdens on recognized tribes because of the problem of un-
recognized tribes created by the Federal Government. We often find ourselves in
uninvited situations which force us, a federally recognized tribe, to take positions
with great political repercussions and further potentially causing great divide in our
tribal communities, both recognized and not. We should not be asked to make deter-
minations as to the validity or the ability of a non-recognized tribe to handle such
repatriation or cultural resources management issues, but unfortunately this gap in
the law has resulted in just that situation.

One issue the Tribe was recently confronted with involves the inclusion of unrec-
ognized tribes in consultation processes with federal agencies and their participation
in monitoring and the treatment of remains and cultural items discovered through
intentional excavation and inadvertent discoveries. In recent months, it has become
known to Pechanga that projects on MCBCP have included participation by unrecog-
nized Tribes, to the exclusion of Pechanga and other federally recognized tribes
whose ancestral territory encompasses the Base.

This poses several issues, one being that group consultation is generally not con-
sidered government-to-government consultation and violates not only NAGPRA, but
other federal laws such as the National Historic Preservation Act. The second issue
these “group” consultations create is that the information we share is not confiden-
tial and so the Tribe has to choose whether to offer the information we have in this
setting, or expend further resources to attend another individual meeting with ap-
propriate staff. Fortunately, MCBCP has been willing to also meet with Pechanga
tribal representatives on an individual basis in addition to the group consultation,
but the Base is nevertheless still conducting the “group” consultations. We note as
well that in our experience, other state and local agencies conduct similar consulta-
tions, which raises the same implications.

Secondly, as you are aware, NAGPRA requires the agency to consult with feder-
ally recognized tribes who are or may be culturally affiliated to the remains and
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items. The inclusion of non-recognized tribes during these consultations necessarily
forces the recognized tribes to work with and validate or invalidate and oppose the
positions of non-recognized tribal groups. The non-recognized tribes are allowed to
offer treatment and disposition preferences that may or may not be congruent with
those of the federally recognized tribes. Again, this situation places federally recog-
nized tribes in the position of either having to forgo their own treatment preferences
in favor of those made by non-recognized tribes and/or potentially pitting tribes
against one another. Neither outcome is fair for the tribes and certainly creates dif-
ficulties for federal agencies responsible for completing consultation and deter-
mining the treatment and disposition of remains and cultural items.

As mentioned above, a further consideration is that, unfortunately, given their
status as non-recognized tribes, it is unclear whether such tribes have the resources
and infrastructure in place to repatriate and act as caretaker for these items. This
is illustrated by the requests from such groups for Pechanga to act as an “umbrella”
or facilitator for repatriation efforts.

Further complicating this landscape is that the Pechanga Tribe has been asked
by federal agencies to “umbrella” or support unrecognized tribes in monitoring ef-
forts. Unfortunately, the Tribe was asked to do this during a group consultation in
front of other recognized and unrecognized tribes. This request places the Tribe in
a very awkward position and because of the Tribe’s sovereign status, we do not be-
lieve the request should have been made by the agency. Again, while we understand
that federal agencies wish to include these groups because they may have informa-
tion, we believe that consultation with federal agencies should be between indi-
vidual recognized tribes and that agency. This issue points to another reason why
a definition of consultation and guidelines would be helpful to agencies who find
themselves in a region where both recognized and non-recognized tribes are located.

Again, it is unjust for a law that is supposed to be aimed at upholding basic
human and tribal rights to force tribes into a situation where they are potentially
pitted against one another and ask them to assume unrequested responsibilities
which can implicate a tribe’s cultural and political positions. Moreover, recognized
tribes should not be put in a position of commenting on and/or validating a non-
recognized tribe’s political situation as a tribal entity.

Solution: Defining Consultation

As these issues demonstrate, the Committee should embark on specifically defin-
ing Indian tribes so that it is clear which tribes can participate and how they will
participate without forcing tribes to become involved in the political and private
business of other tribes. Another suggestion to addressing this issue would be to add
in a definition of “consultation” to NAGPRA and its governing regulations. We re-
spectfully refer the Committee to the consultation suggestion under item (a), above.
We believe that adopting a definition of consultation and preparing guidelines or
protocols will help alleviate concerns regarding proper and meaningful consultation
between tribal governments and federal agencies and institutions subject to
NAGPRA.

III. Implications of the United Nations Declaration on the Rights of
Indigenous Peoples on NAGPRA

In addition to the concerns expressed by the Pechanga Tribe in this testimony,
we further see that issues arising under NAGPRA implicate the United Nation’s
Declaration on the Rights of Indigenous Peoples. Because the United States has an-
nounced its support for the Declaration, and earlier this month this Committee con-
sidered the domestic implications of the declaration on the rights of indigenous peo-
ples, this is a timely consideration for the Committee. NAGPRA has always been
considered human rights legislation and in turn, is certainly legislation which in-
tended to protect the rights of tribal peoples in the United States with regard to
the return and treatment of their ancestors and cultural resources.

Of particular relevancy are Articles 11 and 12 of the Declaration. Specifically:
Article 11:

1. Indigenous peoples have the right to practise and revitalize their cultural tra-
ditions and customs. This includes the right to maintain, protect and develop
the past, present and future manifestations of their cultures, such as archae-
ological and historical sites, artefacts, designs, ceremonies, technologies and
visual and performing arts and literature.

2. States shall provide redress through effective mechanisms, which may in-
clude restitution, developed in conjunction with indigenous peoples, with re-
spect to their cultural, intellectual, religious and spiritual property taken
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without their free, prior and informed consent or in violation of their laws,
traditions and customs.

Article 12:

1. Indigenous peoples have the right to manifest, practise, develop and teach
their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural
sites; the right to the use and control of their ceremonial objects; and the right
to the repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial ob-
jects and human remains in their possession through fair, transparent and ef-
fective mechanisms developed in conjunction with indigenous peoples con-
cerned.

These provisions implicate many of the issues raised in our testimony, as well as
testimony provided by others to the House during the 2009 hearings. In addition
to the suggestions we have provided on how to begin remedying the gaps and short-
comings of NAGPRA, we urge the Committee to think about how clarifications, revi-
sions, amendments and implementing regulations can be drafted to not only address
concerns raised by tribes, but to also acknowledge these provisions of the Declara-
tion. In so doing, we believe that the Committee will find a respectful and culturally
sensitive balance that weighs the interests of all parties that work together on a
daily basis to affect the policy goals, intent and letter of NAGPRA.

IV. CONCLUSION

Chairman and members of this Committee, on behalf of the Pechanga People, we
extend our appreciation for this opportunity to testify on achieving the policy goals
of NAGPRA. Respecting and protecting our tribal ancestors, their grave goods and
final place of rest is so important to all of Indian Country. We support NAGPRA,
and also support strengthening NAGPRA, so it can better meet the needs of all
Tribal People. In addition, as the recent GAO report indicates, repatriation efforts
at the Smithsonian raise many of the same implications and issues presented in our
testimony regarding NAGPRA. We urge the Committee to also consider fixes for the
repatriation process under the NMAI Act of 1989.

In addition to the concerns we have expressed above, the Pechanga Tribe, based
on its own experience in trying to protect the Luisefio Ancestral Origin Landscape
from Granite Construction’s proposed Liberty Quarry, and from its conversations
with so many other Tribal Leaders across California and elsewhere, respectfully
urges this Committee to hold Oversight Hearings on the protection of Tribal Sacred
Places at its earliest opportunity. There is much unfinished business and a real
sense of urgency to preserve what remains of our sacred areas for Our People.

I am happy to answer any questions whenever the time is appropriate. Thank
you.

The CHAIRMAN. Thank you, Mr. Macarro.
Mr. Wright, will you please proceed with your testimony?

STATEMENT OF HON. MERVIN WRIGHT, JR., VICE CHAIRMAN,
PYRAMID LAKE PAIUTE TRIBE

Mr. WRIGHT. Thank you, Mr. Chairman.

First, I would like to thank the Committee for inviting each of
us here to testify, all to discuss how NAGPRA ought to be inter-
preted to protect cultural rights. Second, I will highlight a few
things gone wrong with implementing NAGPRA. And third, I will
point out three key issues to correct the problems with imple-
menting NAGPRA.

Congress intended actual repatriation as the foundation of the
law as it recognizes and respects the sanctity of burial practices of
native societies and people. To evaluate the statute is to take into
account the values, cultural societies, and to accept the responsi-
bility to respect our ancestral past.

NAGPRA is one of the very few Federal laws that affirmatively
protects native culture, tradition and practices, and is one of only
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two repatriation laws that respects our traditional practices gov-
erning life passages.

NAGPRA was intended for equal protection for native peoples
and to make a place at the decision table for native peoples. Native
people are human beings with human rights, including the right to
be buried and to stay buried. NAGPRA recognizes that right.

Traditional burials or funerals are communal and maintains
principles to honorable memorialize and respect the lives of individ-
uals. This is the foundation for sacredness that connects the land
to native peoples and to our relatives. The ability to connect com-
mon traditional principles to the philosophical network of a legal
bureaucracy rests upon officials that can digest the tenets of tribal
and Federal laws.

The failure of museums and agencies to comply with NAGPRA
demonstrates that noncompliance is not a priority of the Federal
Government. The merits of consultation have not provided mean-
ingful exchange resulting in mutual decisions for parties to experi-
ence equal satisfaction.

This is a disconnected attribute creating the disguise of impos-
sibility for successful repatriation. The lack of action is present be-
cause authorities that govern specific responsibility condone non-
compliance. At one point, the NAGPRA Office was going to promul-
gate a rule that all culturally unidentified human remains were the
property of the holding repositories. Although the NAGPRA law
has a place for oral traditions, the bureaucracy has convoluted the
procedures to involve so much unsupported hypothesis that the
term becomes a complicated network of reality in the minds of Fed-
eral officials.

Theories are tested by experiment, while traditional insights are
concluded by experience. No deceased person or no one who was re-
sponsible for burial rites in the early stages of this Country has
ever given consent to disturb and desecrate burials with the pur-
pose of permanent removal. Tribal nations have relied upon oral
traditions as it is real to acknowledge our existence today.

The trace steps back in time are supported by the cultural con-
tinuity since time immemorial. There is a small, but powerful
group of non-native scientists who are trying to prove that non-na-
tives were here before native people and our ancestors and lands
are really theirs. That wrongheaded notion is behind the current
effort to hold onto what could be their evidence.

Nature and the exact science of our age is more about the meth-
od of questioning. What is not known will be phrased in a question
so eloquent that it will become conclusive. The term culturally un-
identified is a problematic situation. Unfortunately, the interim
rule issued on March 15, 2010 fails to accomplish the goal of Na-
tive American repatriation.

The traditional burial is inclusive of everything in the funerary
process, as well as everything in the ground or in caves or on scaf-
folds at the site. The Department of Interior conducted horse trad-
ing with the rule. In the end, the tribes could receive the human
remains, while the museums keep the funerary objects which they
can sell, trade, or deal away irrespective of the policy goals of repa-
triation laws.
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It creates a public policy that grave robbing of objects is accept-
able. It conflicts with longstanding principles of property law. It
suggests there is a different right of possession for objects and the
people that were unearthed together.

The Native American definition is also troublesome. The defini-
tional term is interpreted to mean that anything older than 1776
is not Native American. The policy of NAGPRA for native peoples
is inclusive for timeframes prior to 1776. Our history becomes pre-
history and pre-Columbian.

The technical amendment to the law was proposed in the past
only to be held up by previous Administrations in three sessions of
Congress. The Administration has not expressed opposition, but
has yet to release its position on the technical amendment. It is
reasonable, logical and rational. I urge the Committee to ask the
Administration’s view on the technical amendment and to get past
the stalemate.

Native peoples are the only peoples in the United States that do
not have a door to the courthouse to protect our sacred sites. The
United States must ensure that all people, including native peo-
ples, are treated equally under its laws and enact a statute cre-
ating a right of action for Native Americans to protect our sacred
places.

The United States is being asked to assist and support American
citizens seeking equal protection and fair application of its laws.
We do not understand why we are being denied. Together, we can
move forward in a right direction if we keep our eyes on the policy
goals.

Thank you.

[The prepared statement of Mr. Wright follows:]
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PREPARED STATEMENT OF HON. MERVIN WRIGHT, JR., VICE CHAIRMAN, PYRAMID
LAKE PAIUTE TRIBE

Thank vau $or holding thds bearing on the policy goals of the Native Americsn Sraves
Protection and Repatrlation Act, 2 Native American human rights law, and for inviting ma ta
restify. My narne is Mervin Wright Jr, and | am the Vice Chairman for the Pyramid Lake Palute
Tribe. | hove worked with the NAGPRA Jaw for 18 years. tn 2009, 1 was appainted to the NAGFRA
Review Commitier In my capaclty s a traditiong! practitionar and cultural header. | am 2
founding mamber of the nations] Weaking Groug on Native Amesican Cubturslly Unidentifiad
Human Bemains and have served on it for 11 years.

i @ going to discuss thres issues in my testimony today,  First, § want to discuss how
HAGPRA ought to be interprated as g federal statute that affirmatively protects tribal culture!
rights. Second, | want to highlight a few things gons wreng in the implementation of NAGERA.
Third, 1 witl polnt to three key isswes which must e addressad, In ordar {o corredt the problems

that have been documented with the implemantadon of NAGPRA.
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l. How to Fualuate the Statute

The rights protected under the Constitution are those that are considered sacred to
values and principles for the law of this land. lust as the right to free speech and religious
freedam are, the same protections must be provided for the Indigenous traditions governing life
from birth to death and for what is understood as life after death. Congrass intended actual
repatriation as the foundation of the law a5 it recognizes and respects the sanctity of burial
processes and practices of Native societies and Peoples. The hurnan rights, the civil rights, and
the Indigenous rights of Native Peoplos were evaluated in enacting the faw. Our efforts to satisfy
the intention of repatriation, however, have gone ignored through some procedures

implementing, sdministering and managing the law,

We welcome this oversight hearing to evaluate the purpose and requirements to
complete the successful repatriations and to discover that repatrlations from many collections
are becoming more problematic a5 time passes. To evaluate the statute Is take into account the
values and the attributes of cultural secleties and to accept the respensibilities to respect the
ancestral past. K is hoped that this hearing will return everyone to the pelicy framing by

Congress; the policy was enacted in the best possible way, but it has been derafled.

NAGPRA provisions must be applied, interpreted, and implemented consistently with the
federal trust obligation to protect Mative communitles fram dominant autherity actions that aim
ta destroy Native cultures. NAGPRA is one of the wery few federal laws that affirmatively protects
Natlve culture, traditlon, and practices, and s one of the only two repatriation laws that respects

our traditional beliefs and practices geverning life passages. Native People within the United
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States are compelled to conform to the written law as created and developed by federal
solicitors, attorneys, and court judges. However, the Indigenous sovereign status over spirltual
and cultural responsibilities is not governed by a man-made law; it is rather faounded in the
natural unwritten law of creation, 1t is our responsibility to connect our ancestral past to present
day soclety and its Institutions of governance. Man-made laws are destined to error and become
adjustable ta the satisfaction of political constituencies.

For centuries, MNative Peoples’ burials have been disturbed, desecrated, and destrayed.
Since the 1906 Antiguities Act, the federal Gowernment has not adequately acknowledged
protecting ancestral burials or the sacred lands far which they are located. The passage of the
NAGPRA was an effort to establish a means and purpose for Tribal societles to recover,
repatriate, and protect burial tems and human remains of our ancestral past. MAGPRA IS 2 law to
free Native Peoples from the legalities and regulatory categories as and of Unjted States
archeclogieal resources. It Is difficuit to Imagine how this law was the result of a compromising
effort on the part of the scientific community, and whatever it compromised In pollcy, 1t has
undone in dominating the NAGPRA offilee and regulatory process. The main reason for
apposition for complete repatriation is because of repatriations that are occurring. NAGPRA was
intended to provide equal protaction for Native Peoples and to make a place at the declsion table

for Natjve Peoples, More and more, we are not being heard and our voices are being ignored.

Since 1990, much work was completed to achieve the goal of NAGPRA. However there Is
sa much maore waork to fully achiave the intent of NAGPRA. Native Pecples have lived here In our

aboriginal lands for unteld generations. Ta survive onslaughts, we have adapted and adjusted,
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but we retaln our cultural integrity. Cultural existence is evidenced in aur origing and in our
modern life. Qur ceremonies and practices involving passages and afterlife are sacred. Native
Pecple are hurman beings with human rights, including the right to be buried and stay burjed.

MAGERA recognizes that right and is our humnan rights lawve.

Our burial traditions are continued 1o be practiced today as they were long ago; the anly
difference Is the material world of today. Traditional burizfs {er funerals) are communat while
mafntaining tha principles of honorahle memorialized and respectful practices of individuals.
Plading cherished precipus persona) belopgings with a person is a practice that reflects upon the
person's life and identity. Their items as they are buried with or stirrogates for Mative Peaple
belong to and with the deceased in perpetulty. This is the foundation for sacredness that

cannegts the land to Native Pecples and gur relstives.

The respect a scciety places upon thelr dead is set in the highest regard of sorictal
customs; this i common in all cultures and socleties. The desecration and vandalism In madern
day cemeteries creates outrage toward those whe conduct such blasphemous acts. The
treatment of ancestral burals in the same manner Is no different. The mere act of a kind
thought, a kind gesture, and sincere feclings sxpressed is the prayer blessing over the spirft and
soul that provides the traveling jeurney to the afterilfe. The same act is applled to the entire
family and community as they participate in a burial practice {or funeral). To disturh the dead at
rast and their treasures and/or surrogates is to nterrupt thelr Journey in their afterlife, and to do
the deceasad and their relatives, their moleties, their community and their tribes and nation’s

irreparable harm. The ability to connect these common traditional princlples to the philosophical
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network of 3 legal hureaucracy rests upon cfficials that can digest the tenants of tribal and

federal laws.

N What is Going Wrang

‘The Government Accauntability Office issued reports in 2010 and last month. The reports
are disturbing because they identify what has gone wrong. (1) The GAQ documents the harms
caused in the past. Ewery detall is reporied in the GAD report. There are regulatory
requirements that grohlblt and restrict the successful repatriation of tribal burlal collections.
These requiremeants are restrictive by the nature of their ambiguity and the legal Interpretation of
such loopholes. Be it constrained financial resources, the lack of staff support, or the lack of
maotivation; 1o see that so much time pass without adequate response Is unacceptable, (2} The
failure of museurns and agencies to comply with NAGPRA demonstrates the serdousness that
noncamplianca is not a priority of the Federal Goverament. To engage 1n consultation, for
example, s just now finding a policy document that will reguire meaningful consuttation to make

@ decision,

The Department of Interior reports that it is in total compliance with the consultation
requirements for the principies of government to gavernment rasponsibility. At the heart of the
repatriation Implementation is the matter of control, {3) The merits of consultation have not
provided a meaningful exchange resulting in mutusl decisions for parties 1o experience
satisfaction. The prindples of property law and common law are thosa that have been made up
to deal with present day situations. The aneestral burlal collectlans are not that which can be

administered or managed by bureavcratic proceedings. This is a disconnected critical attribute
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that creates the disguise of impossibility for suceessful repatriation. The lack of action is prasent
because the authorities that govemn specific responsibility condone noncompliance, The current
transparency policy and the Government Performance and Reporting Act {GPRA) should bo
appiied for ultimate disclosure of all activities that would demonstrate the federal govemment's
abillty to assure compliance.

{4) The term “culturally unidentifiable” is & term that was made up as a place hoider In the
leglslatlon. In fact, it was a compromise forced to be accepted to allow the legislation ta move
forward. The term |s a buzzward that has taken on a new set of circumstances that can be used
qulte locsely; it means whatever the bureaucrat believes it to mean. It is a term that cannot be
supported with scientific certainty. In fact, most of the people and things in this category can be
Identified, if anly the tribas have the same information the repositories have. At one point, the
NAGPRA office was golng to promulgate a rule that all culturally unidentified human remains
were the property of the holding repositories. Our werking group sounded the alarm in Indian
Country and we forced the NAGPRA office to set up the information data system which exists
naw, and ingreasing numbers of the human remains are being identified, However the NAGPRA
office bas declared that the funerary items of the deceased Mative Peoples are the property of

the holding repositories, which is discussed [ater in this testimony.

Traditionally, tribal customs and oral teachings take Native origins to time immemorial.
Althaugh the NAGPRA law has its place for oral tradiions, the bureaucracy has convoluted the
procedures to include and involve so much unsupparted hypothests that the term begcomes a

complicated netwark of reallty in the minds of federal offictals.
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No deceased person or ong who was responslble for burial rites by Native communities at
the heginning when the collections of Native burials started In the early stages of this country has
ever given consent to disturk and desecrate burlals with a purpose of permanant removal. There
is na permisslon form, no last will and testament, or no transfer of title that can be made a part
of the formal legal process. It is just not possible in the customs of Natlve traditions.

Tribal nations have relied upon oral traditions; as it s real to acknowledge our existence
today. The traced steps back In time are supported by the ouliurel continuity since time
immemotial. Just as the 9,000 plus yaars’ burial items were removed fram Grimes Point in
Nevada, it was those same ftems that are still used taday by present day Paiute Peaple. After
1990, the collection became “culturally unidentifiable.” The declsion to categarize it was done

isolated from any consultation process without permission to affillate collections o this category.

Since 1930, hurkal collections in museums and institutions are frozen and have increased
immensely because of this "new category” and there seems to be no effort to control how
“culturally unidentifled” collections will cease. The number of human remains currently stands at
approximatzly 125,000, while hurlal items amount to approximately 875,000. This number has
increased two and three fold as the process for developing the regulations directing the
disposition of these kems, It should be noted that there is a small but powerfu] group of Non-
Mative scientists whe are trying to prove that non-Natives ware here before Native Peapies and
aur ancestors and lands are really theirs. That wrengheaded notion is behind this current effort

to hold on to what could be their "avidence.”

It What Should Be Done
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Issue 1: Instead of trying to egree to the conditional terms of Mative Peoples’ custams,
traditianal Taw, and oral tradition, the Federal Government promulgates regulaticns that are
aimed to force the dispesition of Native burial collections. Unfortunately the interim rule issued
on March 15, 2010 fails to accomplish the goal of Native Araerican repatriation, The propasal
regarding funerary objects is arbitrary, capricious, and Is contrary to the law. It will never
accomplish a complete and successful repatriation. A traditional burial is inclusiva of everything
in the fenerary pracess, as well as everything in the ground or in caves or on scaffalds at the site,
and NAGPRA recognizes this. Trihes were never included in the development of the rule but the
scientific community was included and tribes are forced to accept the rule. The Department of
Interor conducted “harse trading” with the rule; In the end the Tribes could recelve the human
remalns while the museums keep the funerary objects, which they can sell or trade or deal away,
irrespectlve of the pollcy goals of repatriztion laws, which is to return people and things ta their
cultural context. In the case of surropates, they arg ignoring that these are the very human
beings in qur traditions and In the federal law. In the casc of other funerary items, they are
ignaring the wishes and rights of the deceased and thair foved ones, which goes agalnst laws
govarning such matters for all other people.  Congress was clear that funerary ohjects are to he
repatriated and there is no law that authorizes separation.

The 2010 rule must be withdrawn, reversed and/or amended in order to clarify that all of
the cherished items and objects are to be included in any burizl collection that qualifies under the
ruls. To leave it as is allows and promotes disrespectful practices in the name of an honarable
act. It creates a public polley that grave-robhbing of objects is acceptable; it conflicts with

longstanding principles of property law; it suggests there is a different right of possession for
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ohlects and the people that were unearthed together; it suggests there is a differant right of

" possession based on whether objects are “culturally unidentifiable.” The sacrad law of burials
cannct separate human remains from the funerary objects and burfal tems. This is true for all
peoples and should be so for Mative Peoples. The Administration’s interpretation differs widely
fraom what Congress intended and from MAGPRA's policy goals.

In NAGPRA, the United States was trying to da the right thing and make up for a long
kistory of grave-robbing and other had acts, There are those who continue to thwart NAGPRA's
policy goal of doing the right thing and twist the law in order to continue bad practices, In the
Kannewick rase In the 10 Circult, the definition of Native Americar was pushed to extremes, th
order to keep NAGPRA from applying and to recategorize us as archeclogical resources. The
definltlonal term “that is” was interpreted to mean that anything older than 1776 is not Native
American. The policy of NAGPRA for Natlve Peoples is inclusive for time frames prior ta 1776.
The Trihes have proposed the technical amendment to the Native American dafinltlon in NAGPRA
to include two wards, “or was,” after the present day literal interpretation of the two words,

“that is.”

This situatlon forces a set of circumstances that places Native history into a realm of
becoming absurd, even to the peint of calling cur history *prehistory” and “pre-Columbian.”. The
technical amendment to the law was proposed in the past only to be held up by the previous
Administration in three sessions of Congress. On the eve before the hearing an this technical
definition “fix,” Secretary Gail Narton reversed her position of support and obfected to the

amendment, This stalematad the pracess. At this time, the Administration has not expressed
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opposition, but has yat to release Its position to support the technical amendment. Congress has
the remedy to enact the technical amendment as it has been presented over the past ten years.

Issua 2: Thizs technlcal fix Is stralghtforward and it is not understood why the federal
governraent would not be supportive to this change. It is reasonable, logical, and rational. At
this time, it is 8 reasonable expectation that the Administration supports this clarification with
this proposed technical fix. It has not moved because the Interior afficials say that Congress has
to ask their views, and the past representatives of this Committee have sald they cannot move
the amendment because the Administration opposes it ! urge the Committes to ask the
Administration’s views on the technical amendment and to get past this stalemate.

lssue 3: Mative burlals and the funcrary process transforms the ground to hallowed
ground, unlike all ather pecple in America, Native Mations are unable ta hring legal couit action
to protect sacred places. The sanchity In burial sites and thelr locations are situations that
requiras fermal acknowledgement to support the protection of any such burial that may lie in
certain areas or specific [ocations. Native Peoples are the anly peoples In the Unfted States that
do not have a doar to the courthouse to protect our sacred sites, The United States must ensure
that all people, including MNative Peoples are treated equally under the United States laws and

enact 3 statute creating a right of actlon for Natjve Americans to protect cur sacred places, too,

In times where cansultation on sacred sies in line of a construction preject may have
occurred normally forces mitigation for a project ta be completed. Tribal cbjections are only
considered in the decision to proceed. In instances where a site is identifled prior to

. construction, anthropolegical and archeclogical theories supersede oral tradition and cultural

knowledge, and Native Peoples” views and vaices are ignored.

The United States is being asked to assist and support American citizans that are seeking
equal protection and fair application of its laws. We de not understand why we are being denied,

Together, we can mave in the right direction if we keep our eyes on the policy goals.
f you have any questions, | will be happy to address them. Thank you.

The CHAIRMAN. Thank you very much, Mr. Wright, for your testi-
mony.
Mr. Isham, will you please proceed with your testimony?
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STATEMENT OF TED ISHAM, CULTURAL PRESERVATION
MANAGER/TRIBAL HISTORICAL PRESERVATION OFFICER,
MUSCOGEE (CREEK) NATION

Mr. IsHAM. Thank you.

[Greeting in native language]. I am Ted Isham, Wind Clan of the
Hillabee Canadian Ceremonial Grounds. I am a citizen of the
Muscogee Creek Nation and also work for the tribe. As you men-
tioned, I am the THPO for the tribe. I was a previous curator of
our tribal museum, the Creek Council House Museum. And I am
also the language instructor for Oklahoma State University there.

I bring greetings to you from our leaders [greeting in native lan-
guage]. And I thank you for this opportunity to discuss repatriation
and cultural preservation issues.

[Phrase in native language] I ask at this time that my written
statement be entered into the record.

The CHAIRMAN. It will be included.

Mr. IsHAM. My testimony focuses today on Public Law 101-601,
the Native American Graves Protection and Repatriation Act, and
Public Law 101-185, the National Museum of the American Indian
Act, which includes repatriation provisions for the entire Smithso-
nian Institutions.

The Muscogee Creek Nation believes that the Native American
Graves and Repatriation Act, NAGPRA, was and is designed as a
Native American human rights law, an effort to right an inherently
wrong, basic wrong. NAGPRA was enacted in response to accounts
that spanned many generations. These accounts document a spec-
trum of actions from harvesting of human remains to disinterments
and theft of Native American human remains, funerary objects, sa-
cred objects, and objects of cultural patrimony that belong to a col-
lective native community that includes families, clans, societies,
longhouses, ceremonial grounds and other moieties.

The current reality of repatriation in America is that native na-
tions carry almost the full burden of proof in making claims of re-
patriation with Federal agencies and with the Smithsonian Institu-
tion. This was not the intent of either Federal law. The basic
premise that surrounds the repatriation process is the concept of
meaningful consultation. This concept is not being embraced, much
less practiced in a uniform manner, by Federal agencies, museums
and educational institutions in the realm of repatriating our Native
American ancestors and cultural objects.

This remains a stumbling block to the achievement of the goals
of NAGPRA. T have two examples of this, and one is with the Ten-
nessee Valley Authority, which has been mentioned in the GAO re-
port. They have had a history of lack of tribal consultation and no
cultural affiliations of some of their collections. As a result, they
have 8,368 culturally unidentified human remains in their collec-
tions, and this listing was done without tribal consultation, adding
to decades of this process of the repatriation.

And the second one I want to mention is the Sam Noble Museum
in Oklahoma, with their withdrawal of cultural affiliation status
without tribal consultation of 3,889 human remains, also adding
decades to the process of repatriating those.

Today, there is an extraordinary hardship put upon Indian na-
tions because of how NAGPRA has been implemented by non-na-
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tive people. Additionally, the lack of funding, staffing and specific
Western and museum expertise further exacerbates the situation
and put Indian Country further behind. The sheer number alone
of Native American ancestor remains that have been disturbed
must be addressed.

The GAO report states that it may take several decades for the
Smithsonian to complete their work. And it also appears that repa-
triation using NAGPRA may take possibly hundreds of years to
work through this process unless changes are made to the imple-
mentation.

What has gone wrong? Why is this taking so long? In looking at
these charts, you will see that after 20 years of implementing the
Act using NAGPRA process, 180,168 Native Americans have been
identified by museums and Federal agencies in their collections.
Unfortunately, one-quarter of this amount, approximately 53,843
have been culturally affiliated. The remaining 126,325 Native
Americans remain in Federal museum repositories and are now re-
ferred to as culturally unidentifiable. The common term is CUI.

Because these Native Americans have been given this designa-
tion, the burden is now on the native tribes and Native Hawaiian
organizations to conduct the research as to possible affiliation and
then submit a request for all information on that entry and then
to start that repatriation process.

In looking at the chart that demonstrates the Smithsonian, the
second chart that we have, we see that there is approximately the
same amount of affiliated remains, about one-quarter of all Native
American remains that have been culturally affiliated, and the re-
patriation process at the Smithsonian is the same as has been
noted above. For a tribe to research and request more information
about the culturally unidentifiable is an extensive and lengthy
process. The burden is on the tribes to conduct this research and
request process, and most simply do not have the resources to do
this important work.

In terms of solutions, the Muscogee Creek Nation and 12 other
federally recognized Indian tribes that have combined membership
of over 1 million tribal members deliberated in October 2010 and
developed the resolution. After receiving the GAO report,
NAGPRA, after almost 20 years, that no enforcement mechanisms
exists to ensure NAGPRA compliance by Federal agencies. The full
resolution is included in my testimony.

We urge that the Congress review our recommendations and
work with us to remove the challenges and barriers of the repatri-
ation process.

In terms of the GAQO’s report, I will officially request that also
Congress ask the GAO to finish their repatriation investigations by
reviewing the museums also.

I would like to thank the other 117 THPOs, Tribal Historic Pres-
ervation Officers, for their work and dedication. And I would also
like to thank the National Association of Tribal Historical Preser-
vation for all their hard work and support in this area.

In closing, Lisa Larue from the United Keetowah Band of Chero-
kees in Oklahoma recently said these words at a recent gathering
in Norman, Oklahoma, “It is a shame that some of our ancestors
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have been in boxes and on shelves for a longer time than they have
walked on this Earth.”

I would be happy to answer any questions that you have. Thank
you. [phrase in native languagel].

[The prepared statement of Mr. Isham follows:]

PREPARED STATEMENT OF TED ISHAM, CULTURAL PRESERVATION MANAGER/TRIBAL
HISTORICAL PRESERVATION OFFICER, MUSCOGEE (CREEK) NATION

I am Ted Isham of the Wind Clan and of the Hillabee Canadian Ceremonial
Grounds, Muscogee (Creek) Nation citizen and live in Okmulgee, Oklahoma and I
also work for the Muscogee (Creek) Nation. My title is Manager of the Cultural
Preservation Office and Tribal Historic Preservation Officer (THPO). My previous
job was Curator of the Creek Council House Museum in Oklahoma so I am very
familiar with museum practices. I am also the language instructor of Muscogee at
the Oklahoma State University.

I bring you greetings from our Nation’s leaders.

The Muscogee (Creek) Nation believes that the Native American Graves Protec-
tion and Repatriation Act (NAGPRA), enacted in 1990, was and is designed as a Na-
tive American human rights law—an effort to right an inherently basic wrong.
NAGPRA was enacted in response to accounts that span many generations over the
significant portion of two centuries. These accounts document a spectrum of actions
from harvesting Human Remains from the battlefield to disinterment of existing
graves and theft of Native American Human Remains, Funerary Objects interred
with the deceased at burial, Sacred Objects of different types, and objects of Cul-
tural Patrimony that belong to the collective Native community—families, clans, so-
cieties, longhouses, ceremonial grounds and other moieties. Within a few years time,
two public laws were enacted that forever changed how Native Americans are
viewed today:

e Public Law 101-601, the Native American Graves Protection and Repatriation
Act (NAGPRA), enacted November 16, 1990).

e Public Law 101-185, the National Museum of the American Indian Act that in-
cludes repatriation provisions for the entire Smithsonian Institution, enacted
November 28, 1989; amended 1996.

A basic universal human right is to express and carry out self-hood as deemed
appropriate by the people themselves. The policy goal of NAGPRA is to treat our
people as human beings with inalienable rights, rather than as archeological re-
sources of the Federal government and private academics. In death, our ancestors
were sent on a journey that has no boundaries of time and the disruption of that
journey has no concept in our minds, beliefs, and culture, the same as if your rel-
atives are buried today, the expectation is that their journey will not be interrupted.

NAGPRA was intended to stop and provide a remedy for the disruption of Ances-
tral Remains. We find the implementation of the law has many areas of conflict
with the policy goals, such as ideas of “control” and “ownership” of human remains;
problems with funding to get the job accomplished; and new objectionable actions
on top of the egregious actions that the law was intended to remedy.

The intent of the law is clear—to respect and recognize Native rights, histories,
traditions, cultural context and voice—and there are a great many people who abide
by the intent of the law. There are others who are scofflaws and who are trying to
dehumanize us again in the way that they choose to ignore this important federal
Indian law. Some repositories and scientists seem to view their collecting interests
as trumping the moral and ethical interests that made NAGPRA such a far-reaching
landmark federal policy. We still battle to help our Ancestors find their way home
and we ask you for your continued support help us implement the law as it was
envisioned. The Muscogee (Creek) Nation is grateful for the opportunity to come
here today to bring these points to your attention.

NAGPRA is intended to alleviate situations brought on by the European and
Euro-American tradition of collecting the “other.” The current reality of repatriation
in America is that the Native nations carry almost the full burden of proof in mak-
ing claims of repatriation with Federal agencies and with the Smithsonian Institu-
tion. This was not the intent of NAGPRA and I don’t believe that this was the in-
tent of Congress with the Smithsonian. This places an extraordinary hardship on
many nations due to lack of funding, staffing, and expertise, among other reasons.
The sheer number of ancestral remains that have been disturbed must be ad-
dressed. The Government Accountability Office (GAO) states that it may take sev-
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eral decades for the Smithsonian to complete their work (GAO-11-515). It also ap-
pears that repatriations using NAGPRA may take possibly hundreds of years to
work through the process unless changes are made to the implementation of the act.

Federal Agency Example of How NAGPRA is not Meeting its Congressional
Mandate

With the release of the GAO report on the federal agencies’ compliance with the
NAGPRA law, NAGPRA—After Almost Twenty Years, Key Federal Agencies Still
Have Not Fully Complied with the Act (GAO-10-768), one of the largest holders of
Human Remains and Associated Funerary Objects, the Tennessee Valley Authority
(TVA), is just now coming to realize that it, too, must consult in earnest with the
tribes after ignoring this responsibility for the past 20 years. The vast majority of
the collection that the TVA has accumulated comes from the southeastern United
States, the original homelands of our Muscogee (Creek) Nation and related peoples.
The TVA has classified almost all of the 8,368 Native American remains in its con-
trol as unaffiliated, without conducting proper tribal consultation to reach that deci-
sion. The Muscogee (Creek) Nation is one of the Indigenous peoples who lived in
the region for at least 1,000 years, according to oral tradition and physical evidence.
The likelihood that these Native American human remains and associated funerary
objects can be culturally affiliated to our tribe is very high. The proclivity of the
TVA to utilize archaeologists who seemingly make cultural affiliations or un-affili-
ations without tribal consultation as required by law makes the repatriation process
very difficult for the tribes to complete.

The Tennessee Valley Authority (TVA) manages 293,000 acres and 11,000 miles
of public shoreline in the Tennessee Valley. According to the agency Website, TVA
Cultural Resources staff consult regularly with 18 federally recognized tribes. No
Notices of Inventory Completion and no Notices of Intended Disposition have been
submitted to the National NAGPRA office to date. A minimum of 8,368 Native
American human remains and 20,870 affiliated funerary objects are curated at var-
ious museums, including the Alabama State Museum of Natural History, University
of Alabama, and at the Frank H. McClung Museum, and the University of Ten-
nessee-Knoxville. Other repositories have not been identified.

Relied on repositories to compile and submit inventory and summary documents.
TVA relied on its own records and those of its repositories to identify the locations
of its archeological collections. TVA generally relied on repositories in possession of
its collections to compile the agency’s summaries and inventories. The repositories
prepared these documents more than 10 years ago. For TVA’s collections at the Uni-
versity of Alabama, TVA has not conducted specific consultations on cultural affili-
ations. As a result, TVA considers its inventories to be preliminary since the re-
quired consultations have not yet occurred.

Lacks compliance data and faces other challenges. According to TVA’s NAGPRA
coordinator, a database of TVA’s NAGPRA collections is being developed. TVA cul-
tural resources management staff stated that due to gaps in communications, a lack
of consultations, and other challenges, TVA has not been able to establish final cul-
tural affiliations for any of the NAGPRA items in its historical collections. In addi-
tion, for NAGPRA items that were excavated during the course of TVA projects sev-
eral decades ago, some ambiguity may exist as to which entity—TVA or the museum
that curates the items—has legal control over the items, according to TVA.

Museum Example of How NAGPRA is not Meeting its Congressional
Mandate

All museums and Federal agencies were required to complete inventories of Na-
tive American human remains and associated funerary objects in their collections
by November 16, 1995, and notify all culturally affiliated Indian tribes and Native
Hawaiian organizations by May 16, 1996. A copy of each notification was to be sent
to the National Park Service, which was to publish the notice in the Federal Reg-
ister. The repatriation process cannot move forward without publication of the no-
tice. In 1996, the Sam Noble Oklahoma Museum of Natural History in Norman sub-
mitted its notices and several were published. However, the remaining notices—ac-
counting for the remains of 3,889 Native American individuals and 18,296 associ-
ated funerary objects—were withdrawn from the publication process on November
8, 2007, by a decision made by the National Park Service and the Sam Noble Mu-
seum. The affiliated Indian tribes were not consulted on this decision and these
3,889 Native Americans are not only no longer “affiliated,” they are no longer on
any list and in fact have “disappeared.” These Native American ancestors remain
on the museum’s shelves, unable to proceed on their journey until the museum and
the National Park Service publish the required notifications in the Federal Register
or at the least, they classify them as culturally unidentifiable.
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The basic premise that surrounds the repatriation process is the concept of mean-
ingful consultation. We believe that even with President Obama’s November 2009
direction for each agency to engage in meaningful tribal consultation, this concept
is not being embraced, much less practiced in a uniform manner by federal agencies,
museums and educational institutions in the realm of repatriating our Native Amer-
ican ancestors and cultural objects. This remains a stumbling block to the achieve-
ment of the goals of NAGPRA. We are not at the table at the important decision-
making stages and we need to be included. The federal and federally-assisted enti-
ties do not have the historical, traditional knowledge that we have, no matter how
much they think they know about us. We are the only ones who can represent our
interests and those of our relatives. The TVA, other Federal agencies, and museums
discount our oral history and our traditions, as well as our cultural, historical, lin-
guistic, geographical and other ways that we are related to and affiliated with other
Native nations, tribes, tribal towns, confederacies and peoples. Even when they are
aware of this unique knowledge, we are still excluded from important parts of the
processes affecting NAGPRA and as a result, our voices are not heard. As a result,
over 126,000 of our Ancestors are being described as culturally unidentifiable and
are being held like prisoners of war, locked away in universities, agencies, historical
societies and other repositories, and federal monies assist them in this warehousing
of Human Remains. This is the opposite of the policy goal of NAGPRA.

The National NAGPRA Program office and others claim that there is no clear di-
rection for who is in “control” of the Human Remains and Associated Funerary Ob-
jects that were disturbed and “collected” by actions of TVA and other agencies and
repositories. The entity that is curating and completing the collection work makes
its own case for claiming “control” of Human Remains and Associated Funerary Ob-
jects. This reverses the NAGPRA policy goal and is best seen in the recent federal
rule that separates the Associated Funerary Objects from the Human Remains and
“gives” the Associated Funerary Objects to the holding repositories, thus stealing
from the deceased Native people once again. The Associated Funerary Objects be-
long to our Ancestors and Relatives. They are not the property of the federal govern-
ment. The federal agencies do not have the right to “give” them to another entity.
The repositories do not have the right to accept the Associated Funerary Objects or
to keep them or to study them or to deal them away to others. Just because the
repositories robbed graves or paid the grave robbers or received the grave robbers’
contraband through third or fourth parties, the repositories have no clean title or
claim to the treasures of our Ancestors and Relatives.

Administrative Remedy

The policy goal of NAGPRA is that the Associated Funerary Objects would be re-
turned to their respective Native American communities. We ask the Committee to
urge the Administration to amend the rule on culturally unidentified Human Re-
mains issued on March 15, 2010, so that the Human Remains are repatriated with
their Associated Funerary Objects subject to repatriation processes. (Attached is the
National Congress of American Indians resolution of November 2010, Opposition to
the New Rule on Funerary Objects Associated with Culturally Unidentified Human
Remains, which we endorse.) To be perfectly clear, we oppose the rule to the extent
that it does not mandate the return of our Associated Funerary Objects. We want
any and all implementation of section 10.11 (c) (4) of the rule to cease, and for that
portion of the rule to be revised. The Associated Funerary Objects are the primary
means of identifying the unidentified Human Remains—and the policy goal of that
section of NAGPRA is to identify what the repositories claim as unidentifiable
Human Remains. We are deeply concerned that the Associate Funerary Objects will
be further separated from the Human Remains, making their identification even
more difficult, if not impossible. Revision of the rule on Associated Funerary Objects
would be consistent with the NAGPRA policy. The Administration claims that Con-
gress did not make its intentions clear and that it cannot act without further guid-
ance from Congress. We believe that Congress made itself clear in setting the
NAGPRA policy goals, that the Department of the Interior through the National
NAGPRA Program office substituted its judgment for that of Congress and that the
Administration can revise the rule now and does not need to wait for Congress.

The lack of a publicly available and agreed upon tribal consultation policy and
protocol for repatriation purposes remains a stumbling block to the achievement of
the goals of NAGPRA. Consultation is a bedrock of the repatriation process and
there needs to be consultation guidelines for the full range of Native cultural rights.
Consultation with full participation of the tribes at all levels of the notification proc-
ess is the only way to insure success of the repatriation.
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Legislative Remedy

A technical clarification is needed in the legal definition of “Native American” by
enacting the “or was” amendment that the Committee has recommended several
times. Without the regulatory change and the technical amendment, we are im-
peded in our efforts to conduct repatriations and the institutions will continue to
hold and “study” our Ancestors and Associated Funerary Objects. This and other
such blocking mechanisms make it very difficult for any tribe to complete the
NAGPRA process. Attached are two resolutions of the National Congress of Amer-
ican Indians, which address these issues.

Recommended Solutions for Federal Agency Compliance with NAGPRA

In October 2010 and in preparation for the 20th anniversary of the signing of the
NAGPRA, the Oklahoma Coalition of Tribes (OCoT), a newly formed organization
of tribes representing one million Native Americans primarily from Oklahoma, de-
veloped and issued a resolution for Secretary of Interior Ken Salazar that lists the
shortcoming of NAGPRA and recommends how to improve the process. The fol-
lowing resolution was also delivered to the National NAGPR Review Committee in
November 2010.

RESOLUTION OF A COALITION OF AUTHORIZED REPRESENTATIVES OF OKLAHOMA AND
SOUTHERN INDIAN TRIBES ON THE 20TH ANNIVERSARY OF THE NATIVE AMERICAN
GRAVES PROTECTION AND REPATRIATION ACT

WHEREAS: In recognition of the 20th anniversary of the signing of the Native
American Graves Protection and Repatriation Act, authorized representatives from
the federally recognized Choctaw Nation of Oklahoma, Chickasaw Nation, Caddo
Nation, Osage Nation, Seminole Nation of Oklahoma, United Keetoowah Band of
Cherokee Indians in Oklahoma, Quapaw Tribe of Oklahoma, Jena Band of Choctaw
Indians, Kaw Nation, Absentee Shawnee, Sac and Fox Nation, and Muscogee
(Creek) Nation, and the Citizen Band of Potawatomi Indians, representing over
1,000,000 tribal members, met in Durant, Oklahoma, on October 26-27, 2010, to
discuss NAGPRA; and

WHEREAS: The authorized tribal representatives submit this resolution to the
Secretary of the Interior; and

WHEREAS: As experienced by the above Indian tribes and documented in the re-
cent Government Accountability Office (GAO) report, NAGPRA—After Almost Twen-
ty Years, Key Federal Agencies Still Have Not Fully Complied with the Act, no en-
forcement mechanism exists to ensure NAGPRA compliance by federal agencies; and

WHEREAS: As experienced by the above Indian tribes and documented in the re-
cent GAO report, federal agency representatives report that NAGPRA is a low pri-
ority within their agency; and

WHEREAS: As documented in the recent GAO report, the National NAGPRA Pro-
gram has not effectively carried out its responsibilities; and

WHEREAS: As experienced by the above Indian tribes and documented in the re-
cent GAO report, key federal agencies are still out of compliance with NAGPRA and
have not published Notices of Inventory Completion in the Federal Register; and

WHEREAS: As documented in the recent GAO report, a lack of transparency and
objectivity exists in the actions of the National NAGPRA Program and the Review
Committee; and

WHEREAS: As experienced by the above Indian tribes and documented in the re-
cent GAO report, civil penalty allegations against museums have increased dramati-
cally over the past three years; and

WHEREAS: At the current rate of the NAGPRA process it will require some In-
dian tribes (e.g. Caddo Nation) more than a century to repatriate their known cul-
turally affiliated human remains, associated funerary objects, sacred objects, and
items of cultural patrimony; and

WHEREAS: According to the National Park Service’s online databases, the num-
ber of currently reported Culturally Unidentifiable Human Remains and Associated
Funerary Objects is approximately four times more than the number of currently
re%orted Culturally Affiliated Human Remains and Associated Funerary Objects;
an

WHEREAS: The above Indian tribes agree that the NAGPRA and repatriation
processes are unacceptably slow and burdensome in their present form.

THEREFORE: The respective federally recognized Indian tribes listed above re-
quest the following steps to improve the NAGPRA process:

A)An ombudsman be appointed to work with the Indian tribes and federal agen-
cies to facilitate timely NAGPRA compliance and that four full-time NAGPRA
investigators be employed within the Department of the Interior to ensure
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that museums, universities, and institutions that receive federal funds com-
ply with NAGPRA; and

B) Seek to improve NAGPRA compliance by increasing the civil penalty
amounts; and

C) Federal agencies, in consultation with Indian tribes, shall locate and secure
reburial sites on federally protected land to be used by Indian tribes for the
reburial of human remains and objects repatriated through the NAGPRA
process; and

D) NAGPRA Grants shall support projects that involve consultation with muse-
ums, universities, and institutions that receive federal funds and hold fed-
eral collections; and

E) Indian tribes be provided with a copy of information that federal agencies
submit to the National Park Service for inclusion in the Culturally Uniden-
tifiable Native American Inventory Database, thus creating a process for di-
rectly sharing information with Indian tribes; and

F) Develop a NAGPRA tribal consultation policy for sharing information among
Indian tribes, federal agencies, museums, universities, and institutions that
receive federal funds that would include, but is not limited to, NAGPRA In-
ventories, Summaries, archaeological reports, and other relevant data; and

G) The Department of Interior shall promulgate the remaining reserved sec-
tion(s) of the NAGPRA regulations; and

H) Support NAGPRA at the level of at least $1 million for NAGPRA administra-
tion, and $4 million exclusively for the NAGPRA grants to Indian tribes and
museums; and

I) Federal agencies, museums, and institutions that receive federal funds shall
participate in an annual consultation meeting with Indian tribes for the pur-
pose of discussing policy-making, priority-setting, funding resources, and
NAGPRA compliance, to be held in Oklahoma, the home of 39 federally recog-
nized Indian tribes

One of the tribal members of OCoT, Ms. Lisa Larue from the United Keetowah
Band of Cherokees, recently said these words at one of recent gatherings in Nor-
man, Oklahoma, “It is a shame that some of our ancestors have been in boxes and
on shelves for a longer time than they have walked on this earth.” The message we
want to send about not returning our ancestors to their spiritual journeys is a moral
one. We urge that the Congress review our resolution’s recommendations and work
with us to remove the challenges and barriers to the repatriation process.

Cultural Preservation at the Muscogee (Creek) Nation

In addition to my repatriation duties, I am also the newly designated Tribal His-
toric Preservation Officer (THPO) for our tribe. The Muscogee (Creek) Nation is the
113th Indian tribe to acquire Sec. 101(d)(2) status as a THPO. The THPO program
is in a funding crisis because the amount of federal funds for the program is not
keeping pace with the number of tribes entering into the program.

The Muscogee (Creek) Nation’s Office of Cultural Preservation had the honor and
privilege to assist our sister tribe, the Choctaw Nation of Oklahoma, with its own
efforts of repatriation by working together to assist in the return 124 Ancestors. The
Choctaw Nation, as the lead tribe, in consultation with other related tribes and the
NPS Natchez Trace National Parkway, completed the repatriation process and re-
burial of the ancestors to allow for the continuation of their journeys to the other
world. As the related tribes all acknowledge, there is no ceremony for the reburials
but for protection of self, one was agreed upon. This ceremony was not intended for
the reburial process but for protection of the workers who handle the remains, dig
the graves and walk on the burial ground, much as we have funeral ceremonies in
modern times. It was the intertribal collaboration that allowed the use of each of
our combined traditions to “invent” new ceremony, to show respect for our relatives.
It did not matter that the Human Remains and Associated Funerary Objects be-
longed to the Natchez people, we as related tribes, had all come to the agreement
to allow one of the related tribes, in this case the Choctaw Nation, to make the
claim and repatriate. It is important that a related nation return an Ancestor to
his or her cultural context—in our case, to the earth in a respectful way. As with
all our ceremonies, repatriations are private matters and no one outside of our tra-
ditions need to know the details of what we do. This is the case for our religions,
cultures and ways of life, just as it is for non-Natives’ most personal and private
family matters.

HTo allow Ancestors to find their way home allows us today to Find Our Way
ome.
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Mr. Chairman and Members of the Committee, allow us to find our way home.

This is a responsibility that we choose—to have our select few NAGPRA Warriors
take care of our ancestors’ remains in the attempt to rectify an injustice that has
been perpetuated on the Native Peoples of the Americas. Please remove the barriers
that stand in the way of fulfilling our responsibilities.

We urge you to act upon our requests and the attached resolutions, in order to
keep repatriation on its intended policy course and to return the federal agencies’
implementation of NAGPRA to the positive policy goals of our human rights law.
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Attachments
NATIONAL COMGRESS OF AMERICANM ITNDIANS

The National Congress of American Indians
Resolution #PHX-88-069C

TITLE: NCAT Policy Stutomest ¢p Suered Places

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invaking the divine blessing af the Creator uptn our efforls and
purposcs, in oeder to preserve for coursclves and our descendents the irherent
sovereipn rights of our Indian nations, rights sccured under Indian dreaties and
apreements with the United States, and all other rights and benefits ti which we arc
entitled wnder the laws and Cornstitution of the Uniled Stales, to enlighien the public
toward a better understanding ofihe Indian people, to preserve [ndian eoltural vatues,
and olherwise promote the health, safety and welfare of the Indian people, do hereby
extablish and submit the faltowing resclution; and

WHEREAS, the Mufions! Congress of Ameriesn Indians (NCADY was
exinblished in 1944 st iy $he oldest ond Iergest natfonal organization of Amoriean
Indinn and Alesks Nethwe tribul govemments; and

WHEREAS, the NCA! Human, Reliiovs and Cpltupal  Concers
Subcomimittee met during the NCAI 55" Convention and discussed pressing issues
and remedies regarding protection of Native sacred places; and

WHEREAS, the Subpommittes considered and wrow 2 paper, Policy
Statement on Sacred Places, which it wishes NMCAI to adopt and iransmit to the
Presidential Transition immediately following the outcome of the 2008 rational
clection; and

WHEREAS, the exact taxt ofthe Policy Statement on Saered PMaces roads:

Az the oldest and Targes! antiena! organization of American Indian sud Adaska
ative iribnl governmoenty, NCAD Is deeply concerned with the respeetfi]
fregtmont and the prolection of Motive Ameriean sacred  Jandscapes.
Historicolly subjected 1o the devasmting systemic destmuction of our seligious
practices and places, we conthte 10 suffer the heartbreaking ipss and
destruction of our previous fow remaining sacred places.

The Armerican Indian Religious Freedom Act (ATRFA) was enacted into law 30
years ago, in 1978, atd states that "it shall be the policy of the United Slates ta
protect and preserve for American Indians their inherent right of freedam to
believe, express, and excrcise the traditional religions of the Attierigan Indian,
Eskimo, Aleut, and Native Hawailans, including but not lmited to sceess ta
sites, use and possession of sanred shieets, and the freedam o worship ihrough
ceremonials and tmditions! rites.”
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However, 20 years ago, in 1988, the Supreme Court ruled that neither AIRFA nor the
1.8, Constitution provides a cause of action for Native Americans to defend their sacred
places in court, The high court also stated that Congress would need 1o enaet a statute for
that purpose, but Congress has not cnacted a statatory right of action for tribes to protect
their sacred places and site-specific ceremonies.

In two recent decisions, courts have ruled that the Religious Freedom Restoration Act
does not protect Native American religious interests at the San Franeisco Peaks or
Snoqualmic Fulls, Other legal instrumenls — such as AIRFA, the Executive Crder on
Sucred Sites (EQ [3007), the Nalional Historie Preservation Act (WEHPA) and the
National Environmental Policy Act (NBPA) -- often are incffcctively implemented and
provide limited legal redress to aggrieved traditional religious practitioners and tribes.

Year after year, sacred landscapes that are integral to the exercise of Indian religions are
being destroyed and are under threat by development, pollution, recreation, vandalism
and other public and private actions, There is no comprehensive, effective policy to
preserve and protect suered places,

Prolecting sacred places is necessary for the survival of traditional religions, cultures and
lifeways and our identity and status as soversipn nations. We Mative Peoples are required
by the tenets of our traditional religions to protect the physical inteerity of these places
and we call cu others to remove legal and other barriers that stand in the way of our
spiritual duty of care and protection. We insist on our access to these landscapes, where
appropriate and necessary to our lMeways. We seek public understanding and agreement
that onc wsc of a placc may be not to use it and that some of these places are
peophysically delicate and may nol support non-cultural usage.

Here arc action steps that are nccded at this time to protect Native American suered
places:

+ Enact a statufery right of action for tribes to defend sacred places

Today, there is no federal statute lor the express purpese of prolecting Mative American
sacred places. [t is time for Congress to enact a right of action for tribes to defend sacred
places. Unless tribes can sustain fawsuits, they will not have a seat at faderal nepotiation
tables and agencies and developers will continue to disregard existing consultation
requirements. Meaningful consultation and respectfill negotiations can obviate the need
for litigation. However, if negotiated accords cannot be reached, tribes must be able to
pratect their holy places in court.

e« Tpdate and Executive Order 13007 and all consultative Instruments

Executive Order 13007 needs to be updated to assure that Native nations have sufficient,
angoing and meaningfil opportunities to consult and participate in federal planning and
decision-making processes that may affect Mative American sacred landscapes and site-
specific ceremonies. EQ 13007 does not include a eause of action and any codification of
it needs 1o include a specific right of action for legal protection of Native American
saered places, The federal government has failed to assure adegquate nation-to-nation
deulings with (tribes regarding sacred places and needs to begin by updaling and
slrengthening all its tribal consubtative instruments.
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= Evaluate and implement specific sacred places policics

Federal agencics, in consullation with tribal and religious leaders, should evaluate and
implement, to the maximum extent possible, policles that would: 1) transfer sacred and
culturally significant landscapes back to the tribes with a cultural affinity to them; 2)
develop co-management and co-stewardship agreements with tribes to manage arcas of
religious and cultural importance; 3) prevent development (through withdrawal ar other
mechanisms) of areas of cultural sensitivity that are located on public lands; and 4)
maintain the confidentiality of information pertaining to culturally sensitive places,

s Hstablish policy for cultural surveys prior to transfers and permits

Establish a federal policy to assure that, prior to any transfer or any issuance of permits, a
cultural survey is undertaken in cousultation with tribes as part of the initlal stages of any
federally-mandated identification process. This process must affirm the inherent rights of
access to and protection of Natlve Peoples® historic, cultural, holy and sacred places;
cultural patrimony; and gur ancestars.

= Sirengihen the Native American Graves Protection and Repatriaiion Acl

The Native American Graves Profection and Repatriation Act (MAGPRA) needs to be
strengthened in several ways. First, MAGPRAs definition of “Mative American™ needs to
be technically clarified and returned to its original intent by adding the following italicized
words to the existing definition: “Mative American™ means of, ar relating 1o, o Lribe,
peaple, or culture that is or was indigenous to any geographic area that is now located
within the boundorics of the United States. Second, NAGPRA necds inereased penalties
[or viclations of burials and burial grounds, humen remaing and culiural ilems. Third,
NAGPRA needs to be specifically strengthened with tocls for improved law enforcement
and prosecutions.

= Protect burial places and ancestors [rewm current threais

Burial places arc also sacred places. Al present, there are cntities subverting cxisling laws
designed to protect our burfal places and our ancestars. These entitles include, for
example, prominent universities in the University of California sysiem and other federal
and foderally-assisted  cducational institutions, muscums and agencies, Vigorous
enforcement of existing laws and maximum penalties are needed ta address these angoing
violations of law, including the failure to recognize the rights of the historic tribes in
California, which tribes have standing under the repatriation laws.

* Appoint Native people to federal land-managing decision-making enlities

Many of the federal land-managing agencies’ decisions affect sacred landseapes, tribal
ceremonies and the cultural well being of Mative people, but Mative people do not sit on
the key federal land-management committecs, boards and panels which make thosc
decisions. Native Americans need to be appointed to those bodies that make and drive
palicies and decisions in the federal land-managing agencies, especially those that may
affect sacred places und site-specific ceremonies.
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e  Use amd strengihen exisling administrative policies and regulations

Many federnl officials have failed 1o use existing rdministrative policies and regulations
to protect sacred landscapes or to accommodate the ceremanial use of sacred places by
tribes, moieties and fraditional practitioners. Any policies and regulations that are deemed
inadequate for these purposes need to be stengthened, in full consulfation with tribes,
religious leaders and traditional practitioners. Federal land managers need to provide the
means for scientific and eultural experts, as well as other assistance to tribes in the
consullative process.

¢ Establish discrete processes for sacred places frust casements

Establist disercte processes for tribes to obtamn and hold trust 1S 10 provide acee:
to and protecl the physical inlcarity of sacrcd places and viewscapes Jocated on public
and private lands. Public officials, In consultation with tribes, moieties and traditional
practitioners, need to develop co-management or joint stewardship agreements, as well ng
practical economic incentives for private land owners to enter into sacred places
casements. Tribes, moieties and traditional practitioners need to be provided with the
means and assistance to obtain and hold easements. The public process must be discrate,
efficient and limely, and Whe Bureaw of Indian Affairs process must allow cultural
casements in the foe land 1o trust Jand process, which il doss nol do now.

(Mote: The NCAI tribal leadarship has adopted resolutions which supporl the aclion sleps
ahove, including Resolution BIS-02-043, Sacred Lands, at the Mid-Year Conference, June
2002 in Bismarck, ND, in suppori of lepislation that [urthers the protection of sacred lands
and sacred places; and Resolution SD-02-027, Essertial Efements af Public Policy to Protect
Native Saored Flaces, al the Annual Convention in Wovember 2002 In San Diego, CAL)

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby adopt the lengoage
above as the NCAI Policy Statzment on Sacred Places and directs its transmittal to the Presidential
Transitiot immedintely following the results of the 2008 national election.

BE IT FURTHER RESOLYED, that this resohution shall be the policy of NCATL until it
1s withdrawn ar medified by subsequent resolulion.

CERTIFICATION

The forcgoing resolution was adopled by the General Assembly at the 2008 Annual Session ollhe
NMattonal Congress of American Indians, held at the Phocnix Convention Center in Phocaix,
Arizona on Qctober 19-24, 2008, with a quorum presenl.

Pregide
ATTEST:

W Foon_ (Mo

Recording Sctvetary
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NATIONAL CONGRESS OF AMERICAN INDIAN!

The National Congress of American Indians
Resolufion #ABQ-10-012

TITLE: Opposition to the New Rule on Funerary Oljects Associated with
Culturally Unidentified Human Remains

WHEREAS, we, the members of the National Congress of American Indians
of lhe United States, inveking the divine blessing ol the Crealor upon our efforts and
purposes, in arder to preserve for curselves and our descendants the inherent sovereign
rights of our Indian nations, rights secured under Indian treaties and agreements with
the United States, and all other rights and benefits to which we are entitled under the
laws and Constitution of the United States, to enlighten the public toward a better
understanding of the Indian people, to preserve Indian cultural valucs, and otherwisc
promote the health, safety and welfare of the Indian people, do hersby establish and
submit the following resclution; and

WHEREAS, 1he National Congress of American Indians (NCAT) was
cstablished in 1944 and is the oldest and largest national organizution of American
Indian and Alaska Mative tribal governments; and

WIIEREAS, the NCAI has a long history of supporting rcpatriation of Native
American human remains, funerary objects (both associated and unassociated), sacrad
objeets and cultural patrimony; and

WHEREAS, the Native American Graves Protection and Repatriation Act
(MAGPRA) beeame law in 1990; and

WHEREAS, NAGPRA is first and foremost a Native American human rights
law; and

WHEREAS, pursvant to 25 U.5.C, scction 3003(a) of NAGPRA, cach [tderul
and federally-assisted agency, museum and educational institution is required to
comptle an inventory that identifies the culiural alfiliation ol all people and items in its
possession; and

WHEREAS, these inventories revegled that more than 126,000 human
remains and 800,000 funcrary objects associated with those remains were catcgerized
as “culturally unidentifiable; and

WHEREAS, repardless of whether Native American human remains and
associated funerary objects are categorized as “culturally unidentifiable,” they are in
fact culturally affilised to contemporary Native peoples, including federaily
recognized Tribes, non-federally recognized Tribes and Native Hawalian
organizations, and funerary objects often are key to idenlifying human remains; and

WHEREAS, on March 13, 2010, the National Park Service issued a final rule
on the return of “culturally unidentifieble” human remains and associated funerary
objects; and
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WHEREAS, the final rule provides that “a museumm or Federal agency that is unabls to
prove il has a right of possession . . . o cultumally unidentifiable human remaing must olfer o
transler control of the buman remains ¢o Indian Iribes and Mative Hawalian orpanizations™ Irom
whose land the remains were removed or which aboriginelly cecupicd the area; and

WHEREAS, the final rule does net mandate return of the fimerary abjects associated with
these human remains, but instead states that a “museum or federal agency may also transfer
control af funerary objects that we pssocinted with culturally unidentifiable human remains”
{emphasis added); and

WIERLAS, our ancestors” burials are meant to be kept whole and complete, and the
deceased person is entitled to keep the objects he or she was buried with, and it is a desecration to
break up a burdal or to permit & burial to be broken up; and

WHEREAS, even under westemn property law, objects removed from burials do not
become the property of the finder, but remain the property of the deceased and his or her
descendents; and

WHEREAS, the original remuval ol these associaled funerary objocls and the comtinued
possession of these objects constitute Filth Amendment takings; and

WHEREAS, federal or federally-assisted agencies, museums and educational institutions,
in possession of associated funerary objects, have no right to retain any object taken from a burial
unless they can prove a right of possession; and

WHEREAS, the National Park Service has no authority to take ary position that allows
any federal or federally-assisted entity to retain associsled funerary objects o which it has na
right of possession, and Lo do is contrary to the spiril and inlent of NAGPRA; and

WHEREAS, any grant of diseretionary authority to federal or federally-assisted agencies,
museums of educational institutions to keep funerary objects associated with “culturally
unidentifiable™ human remains violates MAGPRA.

NOW THEREFORE BE IT RESOLVED, that the NCAT does hereby oppase the rule
on culturaily unidenlified human remains issued on Mareh 13, 2010 to the cxtent that it does not
mandate the rem of associated funcrary objects; and

BE I'T FURTHER RESOLVED, that the MCAT opposes the implementation of section
10.11{c){4) of the final rule permitting federal and federally-assisted entities to retain associated
funcrary objects 1o which Lhey have no right of possession; and

BE IT FURTHER RESOLVED, that the NCAI insists that the National Park Servies
revise the rule an culturally unidentified human remains to mandate the return of all associated
funerary objects to which a federal or federally-assisted entity cannot prove it has a right of
possession; and

BE 1T FURTHER RESOLYED, that the WCA! Lelieves the Mational Park Service has
the muthotity to revise the rule to mandate the retum of associated funerary objects and urges it to
do so immediately befare any hurials are braken up and desecrated; and
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BE IT FINALLY RESOLVED, that this Resclution shall be ihe policy of HCAI until it
{5 withdrawn or modified by subsequent resclution.

CERTTFICATION
The foregoing resolution was adopted by the General Assembly at the 2010 Annual Convention

of the Mattonal Congress of American Indians, held at the Albuguerque Convention Cemter in
Albuquerque, NM on November 14-19, 2010, with 8 quorum present.

ATTEST: W
ﬁima
R

ecording Secretary

The CHAIRMAN. Thank you very much, Mr. Isham. And so I have
some questions for the three of you.

Mr. Macarro, in regards to NAGPRA, how much credibility is
traditional tribal knowledge given in comparison to science?

Mr. MACARRO. Well, I think there is some, but in many ways it
seems like NAGPRA sets up a fight between science and tradi-
tional knowledge. What is unfolding right now with what I ref-
erenced, the University of California San Diego battle with the
Kumeyaay people and the tribal nations down there I think kind
of exemplifies that.

I don’t know if anybody else refers to this as the New La Jolla
man, but they are really old bones, tens of thousands of years. The
discovery of those bones happened I think when they were building
the Chancellor’s residence there. And the discovery of those bones
occurred before NAGPRA.

And so the disposition of those bones has been in dispute. And
adjacent to that location where those bones were found. Other
bones were found more recently, in the last few years. Those bone
were repatriated to one of the Kumeyaay tribes, no problem, no
questions, done.

The odd thing is that the same people that are arguing about the
initial bones of antiquity, saying those need to be repatriated, too,
those are the ones that had the other bones repatriated. So the
only thing that is different is the discovery of these before
NAGPRA came into existence.

And that is where these committees and these archaeologists are
saying these bones are so old we don’t know who they be yours, so
we are going to hang onto them and there is no Federal law com-
pelling us to hand them over to you.

So never mind that there has been plenty of traditional knowl-
edge and history applied to the situation. And we felt it was impor-
tant in our testimony to highlight this because this is indicative,
we think, of situations throughout with the University of California
and the thousands of human remains that they retain.

And that argument is an insidious one. These bones predate you
as Indian people on this continent. That flies in the face of the core
of our being. We know who we are. We know how we were created.



83

We know where we are from. And science isn’t going to tell us that
that is not true. Yet science is saying that.

And so using the application of this culturally identifiable rule
allows them to say, okay, these don’t belong to you. They are so old
we don’t know who they belong to. Therefore, they do not have to
be repatriated and we can hang onto them generation after genera-
tion because somebody might want to study them in 150 years.

The CHAIRMAN. Thank you.

Mr. Wright, your testimony highlighted issues arising from the
term culturally unidentifiable that directly impacted your people.
What can Congress do to remedy this situation?

Mr. WRIGHT. It needs to reverse the rule. As you can see, this
chart shows or the chart previously showed 126,000 human re-
mains are classified or categorized as culturally unidentified.

When we first started raising a question about this term back in
1998, it was reported that there were approximately 87,000 of
these collections were categorized as culturally unidentified. Well,
you can see that that number has almost doubled, and it will con-
tinue to increase, as we see it, because what is not known is what
drives science is the intriguing value that is applied with the tech-
nology, with the ability to ask the question to the point where it
is intelligence.

And so the more questions that are being asked, the higher the
intelligence is being raised with regard to scientific theory. And so
eventually, we don’t see an end with the questioning because they
don’t know. And as Mr. Macarro has indicated, all of these things
that we know are in place, just as the 9,000-year-old collection out
in the State of Nevada was known as the Spirit Cave collection. All
of those items, the rabbit-skin blankets, the netting, the bark cloth-
ing, all of those things were used when John Fremont discovered
Pyramid Lake back in 1844.

So cultural continuity is what we call it, and that is what takes
us back to the beginning of time. However, those things are being
discounted by science, and I don’t understand the disconnection be-
tween what they are terming culturally unidentified or culturally
unidentifiable to what we try to express in regard to our oral his-
tories.

The CHAIRMAN. Thank you, Mr. Wright.

Mr. Isham, the GAO has confirmed twice already that two Fed-
eral laws enacted for the benefit of Native American lineal de-
scendants and communities are not working. What resources are
available or what should be available to assist tribes during the re-
patriation process?

Mr. IsHAM. Thank you, Senator. The GAO reports that talk
about those shortcomings for identifying the lineal descendancy
and those 10 points of cultural affiliation should be realized that
they are based on what is called the preponderance of the evidence.
And when you stack those up and include things such as oral tradi-
tion, linguistic history, and what the people say, again, that is oral
tradition, then those should have a larger weight in this, but they
are treated as equal at this point.

But we think implementation of it has not been treated equally
and more evidence, more of the restriction is placed on the actual
written history, so to speak. And of course, we all know as native
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people and oral traditions, much of who we are that we know, of
where we come from, is part of the oral tradition. And we know
that we have been in these places for thousands of years.

And so those sorts of things have not been addressed and put as
equal status.

The CHAIRMAN. Thank you.

Mr. Macarro, in your testimony, you encourage the Committee to
protect tribal sacred places. Can we do so by amending existing
laws? Or would new legislation be required?

Mr. MACARRO. Well, if this is a wish list kind of question, it
would be probably new laws. But I don’t know how this is going
to ble done because there are competing world views here that are
in play.

One of the fundamental problems is that so many of our sacred
sites are off our reservations. They are off tribal lands, strictly
speaking or legally speaking. We are fighting a proposed aggregate
mine that would destroy part of our creation story just 650 yards
off of our western boundary. And it is a mix of State land. It is a
mix of privately held land. And this aggregate mine which may or
may not be necessary would be there for 75 years.

And in the end, it will come down to a political decision of a
board of supervisors. And so it is a matter of persuasion. There is
no law compelling them to vote for it or vote against it. And we
hope, in the end, that the public health reasons alone will cause
them to vote against it.

But you have private property proponents who say, well, you
can’t tell somebody what to do on their land. And of course, we like
that argument when it is applied to us, certainly. So we under-
stand that. But nonetheless, desecration or destruction of our sa-
cred sites off-reservation, just because it is on somebody’s private
land, doesn’t make it right. It is immoral.

And I will continue to tell anybody that that is immoral. There
is nothing right about destroying a sacred site just because you
own it and you pay taxes on it. It doesn’t make it right.

There should be some law in place that prevents those kind of
destructions of sacred sites. In Southern California, many of our
sacred sites happen to be hills, knolls or mountains, and they hap-
pen to be good sources of aggregate rock product, decomposed gran-
ite and things like that that people need to build roads or concrete
for housing and curbing and the entire fueling of the housing in-
dustry, the construction industry comes from the things they de-
stroy.

So it is a conundrum. It is a tough one, but I don’t know what
the solution is, if there is a solution in law or if it is just people
come to some conclusion. One day they wake up and say, okay, we
need to stop doing this. But it is wrong and it is immoral and
maybe here in the United States we need laws to prevent people
from doing wrong things.

So I think both is probably the answer, fundamentally. We need
to look at existing laws and tweak those where necessary to accom-
plish the goals that we can. And if there isn’t an existing law that
would accomplish those goals, then a new one needs to be drafted.
I think NAGPRA is probably a good goal. It went where no law
went before in its goals and its loftiness and that kind of broad-
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based, long-term thinking I think should be engaged in as well
again.

Thank you.

The CHAIRMAN. Thank you very much.

Mr. Wright, can you elaborate on how native peoples are barred
from bringing suit to protect sacred sites and why that barrier does
not exist for non-natives in the United States?

Mr. WRIGHT. I think for the most part it has to do with the Fed-
eral Government’s intention to fund projects. It is also involving
the Federal process to evaluate impacts, be it environmental,;
whether a private property owner or a State may initiate a process
for constructing a project. And I am saying this in light of project
development because it is usually those actions that impact sacred
sites. And when those things happen, we are not given the oppor-
tunity to file for injunctions, have any ability to legally protect
what we believe as sacred.

Normally, what happens is we will be involved with a scoping
process and an environmental review process to the point where we
can express our concern about a site, but in return in response to
the statements made to protect those sites, it is normally mitigated
to the point where there will be minimal impacts, but we can never
get to the point where there are zero impacts.

And at times, we are reliant on bringing other organizations into
a process of disputes on behalf of tribes because a lot of times, as
was said earlier, these sites exist within our aboriginal territory,
but not within a reservation boundary or ceded lands.

And so a lot of times we have to go outside of the bounds, even
to the point of trying to argue that we have a legitimate claim to
these sites. Albeit the Indian Claims Commission map is always
brought out and laid across the table to indicate that maybe we
don’t have a right because this line is drawn on the map saying it
is outside of the boundaries of your territory.

Again, the legalities of regulatory criteria and regulatory compli-
ance tends to restrict the ability to maneuver legally into a court
system.

The CHAIRMAN. Well, thank you very much, Mr. Wright.

Mr. Isham, in order to achieve the goals of NAGPRA, and I am
asking for your opinion.

Mr. IsHAM. Okay.

The CHAIRMAN. In your opinion, do you think amendments are
necessary?

Mr. IsHAM. Yes. I get confused on the law side of this. I am used
to working in the actual trenches of doing this work. And yes, we
are in favor of amendments to the law to help fix some things that
are a problem with us.

And one of the problems that we have is the definition between
is and was in the law. Again, it relates to some of these ideas of
antiquity and what is Native American and or what was Native
American, and those legislative and administrative fixes that
would help alleviate some of those things.

The CHAIRMAN. Well, thank you. I think you know that it was
in the 109th Congress that an amendment was proposed to rede-
fine the definition of Native American in NAGPRA. And that
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amendment, however, was not passed. I thank you for mentioning
that. Maybe we should go back and visit that again.

I want to tell you and tell this third panel as well, thank you
very much for your opinions and your responses, because this will
help us try to put things together as we move to improve the sys-
tem. And you can tell what I am trying to do is reach out to the
tribes to find out your thoughts on the matter, rather than us look-
ing at it from this side and saying, well, I think this is what they
need.

So we have to work together on this, and we would really appre-
ciate your genuine feelings about this, so we can try to improve it.
If we need amendments, okay, we try to do it.

My feeling has always been legislation should be the last thing
we should do. If we can do it administratively or policy-wise, that
will benefit the people.

But anyway, before we get to that point, we want to hear from
you on what do you think, and this is what this hearing is all
about.

So I really appreciate you all taking your time to come and meet
with us and informing us of how you feel about this.

So it is important to remember that how we treat the dead
speaks volumes about how we value living.

And I want to thank our witnesses again for participating in to-
day’s hearing. We want to work with you as this Committee con-
siders amendments to NAGPRA and the NMAI Act as well. Your
thoughtful input will help this Committee work to make sure that
the road home (and for me when you say home, wow, coming from
Hawaii, home means a lot, and for all of you, too, wherever you
are. It has a deep meaning).

So the road home is a timely journey, one that brings peace to
the families and communities who live long for the dignity of their
relations and life ways to be respected.

And so we look forward to our working together to bring some
of these about to improve the quality of life for the indigenous peo-
ples of the United States of America.

So the record will be open for two weeks. And again, mahalo,
thank you very much for all of you, besides our witnesses, for com-
ing and your interest in this area that this hearing is about.

The hearing is adjourned.

[Whereupon, at 4:25 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF CLYDE W. NAMU‘0, CHIEF EXECUTIVE OFFICER, OFFICE OF
HAWAIIAN AFFAIRS

Dear Mr. Chairman, Vice-Chairman and Members of the Committee:

My name is Clyde W. Namu‘o, Chief Executive Officer of the Office of Hawaiian
Affairs (OHA), a quasi-independent state agency, established under the constitution
and laws of the state of Hawai‘i.1 The statutory mandates for OHA include the fol-
lowing requirements: “[tlo advise and inform federal, state, and county officials
about native Hawaiian and Hawaiian programs, and coordinate federal, state, and
county activities relating to native Hawaiians and Hawaiians”2 and “[a]ssessing the
policies and practices of other agencies impacting on native Hawaiians and Hawai-
1ans, and conducting advocacy efforts for native Hawaiians and Hawaiians.”3 OHA
is one of two organizations specifically cited as examples of Native Hawaiian Orga-
nizations (NHOs) within the Native American Graves Protection and Repatriation
Act (NAGPRA). 4

Since its enactment in 1990, the NAGPRA has provided a process which has suc-
cessfully repatriated ancestral remains and cultural objects to claimants for an ap-
propriate final disposition. As the Office of Hawaiian Affairs (OHA) works to fulfill
our statutory mandates to advocate for the Hawaiian people, we are honored to par-
ticipate in the NAGPRA process by engaging in collaborative efforts which support
lineal descendants and other NHOs to ensure our cherished iwi kipuna (ancestral
remains) and cultural objects are treated with the utmost respect.

In Hawai‘i cases where lineal descendants cannot be ascertained, the NAGPRA
allows for a broad range of NHOs, including individual family units to request repa-
triation. This proactive effort to be inclusive has resulted in some conflict as NHOs
which meet the general requirements of the NAGPRA are put on the same level as
those with demonstrated familial connections to or expertise in the care of iwi
kapuna or cultural objects. In certain cases there are fundamental conflicts between
NHOs and federal agencies and institutions then encounter difficulties in deter-
mining which NHO has the closest cultural affiliation and repatriation is subse-
quently delayed. The Hawaiian community recognizes the results and impacts the
external appearance of conflict has on the repatriation process and we are currently
engaged in initial discussions which seek to foster broader internal agreement and
understanding to ensure appropriate claimants step forward to request repatriation
and fulfill familial or traditional responsibilities.

The State of Hawai‘i has established island burial councils (councils) in order to
implement state laws which determine the appropriate treatment of ancestral re-
mains and associated burial goods which are under state jurisdiction. 5 The member-
ship of each council includes representatives of each geographic region of an island
who are selected from the Hawaiian community because of their demonstrated un-
derstanding and knowledge of the traditions, culture, customs and burial beliefs of
our people. Councils participate in the NAGPRA process as NHO who give voice to
individuals and families who are recognized as lineal or cultural descendants pursu-
ant to Hawai‘i state law. ¢

In certain cases, OHA has engaged in discussions with other NHOs which have
resulted in agreement that all involved would move forward with a “joint request”
for repatriation. To be clear, these are specific cases where there is no conflict be-
tween those involved and the commitment to work collaboratively to complete repa-
triation has been clearly expressed to the appropriate agency or institution. A “joint
request” is primarily based on recognition that all involved have some level of re-

1Haw. Const. art. XII, §5, Haw. Rev. Stat. § §10-1 to —16.
2Haw. Rev. Stat §10-6(a)(4).

31d. §10-3(4).

4104 STAT. 3049(11)(C).

5Haw. Rev. Stat. § §6E—43 to —43.6.

6 Haw. Adm. Rules §13-300-35.

(87)
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sponsibility to see the repatriation completed successfully. Thus, no NHO can be
seen, nor does any NHO want to be viewed as the “most appropriate claimant”. Un-
fortunately, a federal agency or institution may view a “joint request” as a com-
peting claim pursuant to the NAGPRA 7, resulting in the ancestral remains or cul-
tural objects being retained until this apparent “dispute” is resolved. It is our hope
that some federal guidance on the difference between a competing claim which does
involve fundamental conflicts and disputes between NHOs and a “joint request”
which is an expressed commitment between NHOs to work collaboratively can be
developed in the future.

The NAGPRA has been referenced during international repatriation efforts with
institutions and agencies within countries which do not have laws that require the
repatriation of ancestral remains and cultural items in their collections. OHA be-
lieves that the fact that the NAGPRA exists and has been successfully applied and
completed in the United States of America has positively impacted international re-
patriation efforts and resulted in iwi kGpuna and cultural objects being returned
home to Hawai’i from abroad.

OHA believes that the NAGPRA process is of extreme importance to Native Ha-
waiians. Repatriation efforts can be complex and OHA is committed to encouraging
and supporting the effective participation of Hawaiian communities, families and in-
dividuals in developing a framework which will build on the lessons of the past and
guide the efforts of current and future generations to ensure that NAGPRA achieves
the goals of its policies and provides an appropriate and respectful final disposition
for our iwi kiipuna and cultural objects.

I appreciate the opportunity to provide testimony on this very important issue to
our Hawaiian people.

PREPARED STATEMENT OF ELIZABETH S. MERRITT, DEPUTY GENERAL COUNSEL,
NATIONAL TRUST FOR HISTORIC PRESERVATION

Dear Senator Akaka:

The National Trust for Historic Preservation appreciates the opportunity to sub-
mit comments on the Native American Graves Protection and Repatriation Act
(NAGPRA), Pub. L. No. 101-601, 25 U.S.C. §3001 et seq., as a follow-up to the over-
sight hearing held by the Committee on June 16, 2011.

I. Interests of the National Trust

The National Trust has a long-standing interest in the preservation of our na-
tion’s irreplaceable cultural resources. Congress chartered the National Trust for
Historic Preservation in 1949 as a private nonprofit organization to “facilitate public
participation” in historic preservation, and to further the purposes of federal historic
preservation laws. 16 U.S.C. §§461, 468. With the continued support of almost
200,000 members nationwide, the National Trust has been involved in helping fed-
eral, state, and local agencies to effectively address and resolve issues affecting cul-
tural resources for more than 60 years. In addition, the Chairman of the National
Trust has been designated by Congress as a member of the Advisory Council on His-
toric Preservation, which is responsible for assisting other federal agencies in com-
plying with Section 106 of the National Historic Preservation Act. See id.
§§470i(a)(8), 470s.

The National Trust has been actively involved for decades in efforts to protect cul-
tural resources and traditional cultural properties. Many of our constituents are
tribes and individuals involved in the repatriation of Native American human re-
mains and cultural objects. The National Trust is particularly concerned about repa-
triation and the protection of burial sites given the prevalence of looting and van-
dalism that occurs on public lands and within traditional cultural properties.

These and a variety of other threats facing traditional cultural properties have
often placed some of the nation’s most critical sites on our annual list of America’s
11 Most Endangered Historic Places, based on nominations from tribal members.
Most recently, we included Bear Butte in South Dakota and the Greater Chaco
Landscape in New Mexico on our just-announced 2011 List of America’s Most En-
dangered Historic Places, as well as Pfgat in Guam, which was listed in 2010, and
Mount Taylor in New Mexico, which was listed in 2009.

The National Trust respectfully requests that you and the Committee consider the
following recommendations:

725 USC §3005(e).
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II. Culturally Unidentifiable Human Remains and Associated Funerary
Objects

In March 2010, regulations on “culturally unidentifiable human remains” were
issued by the Department of the Interior. However, the regulations did not require
the repatriation of funerary objects together with the human remains with which
they were associated. The Department of the Interior’s policy was based on an inter-
pretation of NAGPRA which assumes that the Department does not have the legal
authority to require this.

During the June 16, 2011 oversight hearing, the Honorable Mervin Wright, Vice
Chairman of the Pyramid Lake Paiute Tribe, testified that the March 2010 rule
failed to meet the policy goals of NAGPRA. He stated:

“The traditional burial is inclusive of everything in a funerary process, as well
as everything in the grounds or in caves or on scaffolds at the site . . . . In
the end, the tribes could receive the human remains, while museums keep the
funerary objects, which they can sell, trade, or deal away, irrespective of the
policy goals of repatriation laws. It creates a public policy that grave robbing
of objects is acceptable . . . .”

Recommendation: Congress should clarify the intent of the statute through a tech-
nical correction to require the joint repatriation of culturally unidentifiable human
remains together with associated funerary objects. The repatriation of culturally un-
identifiable human remains—along with associated funerary objects—is consistent
with NAGPRA and with Congressional intent.

II1. Ancient Remains

NAGPRA defines “Native American” human remains as remains “of, or relating
to, a tribe, people, or culture that is indigenous to the United States.” 25 U.S.C.
§3001(9). In Bonnichsen v. U.S., 357 F.3d 962 (9th Cir. 2004), the Court ruled that
Native American remains are only those that bear some relationship to a presently
existing tribe, people, or culture.” The interpretation adopted by the court in the
Bonnichsen decision would render ineffective numerous sections of the Act, such as
25 U.S.C. §3002(a)(2)(C) (claims based solely upon aboriginal occupation), and 25
U.S.C. §3006(c)(5) (disposition of culturally unaffiliated remains).

Recommendation: Congress should clarify the intent of the statute through a tech-
nical correction to the definition of “Native American” so that the definition would
read “of, or relating to, a tribe, people, or culture that is or was indigenous to the
United States” (emphasis added).

IV. Disposition of Unclaimed Cultural Items

“Unclaimed” cultural items have been defined by the National Park Service as
“Native American human remains, funerary objects, sacred objects, or objects of cul-
tural patrimony excavated or discovered on Federal or tribal lands after November
16, 1990 and not claimed under section 3(a) of the Act (25 U.S.C. §3002(a)).” In the
final regulations, the Department responded to Comment 14 and stated, “[a] pro-
posed rule regarding the disposition of unclaimed cultural items is currently under
development (43 C.F.R. §10.7).” 75 Fed. Reg. 12,382 (Mar. 15, 2010) (Native Amer-
ican Graves Protection and Repatriation Act Regulations—Disposition of Culturally
Unidentifiable Human Remains).

Recommendation: The Committee should direct the National Park Service to pro-
vide Congress with more information on the proposed timeline for the rule regarding
the disposition of unclaimed cultural items, and how soon the public will have an
opportunity to comment on it.

V. Increased Funding for NAGPRA Grants

Despite contrary testimony by Ms. O'Dell from the Department of the Interior
during the June 16 oversight hearing, NAGPRA grants are severely underfunded,
particularly with regard to grants requested by indigenous peoples within the
United States. Many of these prospective grantees lack the financial and staffing
resources necessary to conduct consultations and repatriations.

Recommendations: (A) Congress should provide additional funds for NAGPRA
grants, repatriation, and technical assistance programs that will help advance the
full implementation of NAGPRA and the repatriation process. Since there has been
a steady increase in NAGPRA grant requests over the years, Congress should pro-
vide adequate funds to meet the growing need for NAGPRA consultation/documenta-
tion grants and NAGPRA repatriation grants to ensure timely and adequate compli-
ance.

(B) Congress should provide additional, separate funds for federal agencies so that
these agencies seeking financial assistance for repatriations are not competing with
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the tribes for already oversubscribed grant funds that should be exclusively for the
tribes.

VI. Oversight and Enforcement of Repatriation by Federal Agencies

The GAO Report admonished several federal agencies for failing to complete in-
ventories, provide notice of human remains and other cultural items to tribes, and
repatriate such items. A second GAO report also documented the slow rate of repa-
triations by the Smithsonian museums.

Recommendation: Congress should provide strong oversight of federal agencies,
such as the Tennessee Valley Authority and the Smithsonian, to ensure that the
agencies prioritize their repatriation programs and efforts.

VIIL. International Repatriation

An estimated 1 to 2 million human remains, funerary objects, sacred objects, and
objects of cultural patrimony currently reside in international repositories. While
the NAGPRA applies to federally funded institutions within the jurisdiction of the
United States, it currently does not extend internationally. These ancestral remains
and cultural objects left tribal lands through grave robbing, explorers, scientists, an-
thropological studies and archaeological excavations, war, and the sale and trade
with U.S. institutions, such as the Smithsonian. Foreign collections continue to ob-
tain items through markets that deal internationally in the trade of Native Amer-
ican human remains and cultural items, many of which could not legally be sold
in the United States.

In December of 2010, President Obama signed the U.N. Declaration on the Rights
of Indigenous peoples, which supports the repatriation of human remains and cul-
tural items:

Article 12. Indigenous peoples have the right to manifest, practice, develop and
teach their spiritual and religious traditions, customs and ceremonies; the right
to maintain, protect, and have access in privacy to their religious and cultural
sites; the right to the use and control of their ceremonial objects; and the right
to the repatriation of their human remains. 2. States shall seek to enable the
access and/or repatriation of ceremonial objects and human remains in their
possession through fair, transparent and effective mechanisms developed in con-
junction with indigenous peoples concerned.

Currently, only a few international repatriations have occurred from international
repositories to tribes, who are often overwhelmed by the process due to lack of re-
sources. Many of these international repatriations have taken an excessive amount
of time, some upwards of 20 years, and others have been abandoned because of fi-
nancial constraints and staffing limitations.

Recommendations: (A) The Committee should investigate the growing need for
international repatriation among tribes and assess international models for repatri-
ation (for example, the Museum of New Zealand Te Papa Tongarewa and the Aus-
tralian Government’s International Repatriation Program).

(B) The Committee should develop legislation that would: (1) provide funds for in-
digenous communities in the United States to research, consult, and repatriate
internationally; and (2) penalize the international exportation and trafficking of Na-
tive American human remains, funerary objects, sacred objects, and objects of cul-
tural patrimony.

Thank you for the opportunity to provide testimony to the Senate Committee on
Indian Affairs on these very important issues.
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PREPARED STATEMENT OF JACK F. TROPE, EXECUTIVE DIRECTOR, ASSOCIATION ON
AMERICAN INDIAN AFFAIRS

Dear Senator Akaka:

The Association on American Indion Affhirs (AAIA) appreciates the
opportunity to submit comments on the Native Amearican Graves Protection
and Repatoation Act (Pob. L, 101 -601, 25 U.S.C. 3001 et seq., 104 Stat,
3048) and repatriation in general. There are several issues pertaining to
repatriation that the AAIA believes should be reviewed, including: 1)
clatifying that the Scerctary of Interior has the authority to issue regulations
concerning culturally unaffiliated funerary objects; 2) inserting “or was”
into the statutory language of 25 U.S.C. § 3001(8) to ensure ancient
remains arc covered by NAGPRA; 3) increasing fimding for NAGPRA
grants, particularly wribal grants; 4) ensuring that fedcral agencics, including
the Smithsonian, come into compliance with NAGPRA through enhanced
oversight and exira resources to the extent possible; and 5) investigating the
need for and identify obstacles to intemational repatriation, develop anti-
trafficking legislation, and provide resources to ensure that the provisions in
the United Nations Declaration of the Rights of Indigemous Peoples
{(UNDRIF) regarding repatriation can be more fully realized.
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L. Intevests of the Association on Asverican Indian Affairs.

The Assooiation sn Amesican Indian ABtiry hus heon warking for B yers to prytnols the goals
ad inseraate of Najive Amarican pocpies o Bus happy, healthy and productive Hves. The Adla s m
all-Indlas Bewrd of Dircsiors Fom scross the ooantry, Our turren? prafests foone e the weeas of
cultural prezervatics (secred lands profection, repshiation and Hative langoage mesorvation),
youth/cdnoation {schalacships, Indian chdld welfare advocacy), hedlith amd faderal rocognition of
unrecopnized Inding hikas.

The AALA was intogrally volved in the development of the Mative Ameriean {hgves Protection
and Repatriation (NAGPERA) and one of the main proponeanis of the repatrialion provisions ir the NMAI
Act, NAGPRA wos & huge step forward in terms of repatristion offorts in the United Statey, althongh we
believe Lhat repatriztion needs to eventually elude private collections snd ntematicnal collections, The
Associafion on Amerzan Mndlan Affafrs' curvent Imternstions! Repatdation Profect is one of the first
hrgesenle, muit-community offors in i comniny to immsticals this gowing fawee of concrn ammeg
indigencas cormmenities n the Unitad States,

¥, Cagturafly Unidentiiabie Fumerary Objects

In Merely 2010, the Depariment of Interior issugd mpelations on culeradly weiideanlifialle Tuman
remains.  Although repaidlation of cufrally unidentifiable funsrery objects is recommended, il is nat
requirad that Ihey be tepatristed. This is based upon an intarpretation of NAGPRA wherchy the
Department of Inlegor egnetuded that it did not have the lagal authorily to require this.

RECOMMENDATION: Congress shonkd constder o ieshaical amendmunt that woeld elavify that the
Departasent of Interjor has the asthority 0 requive repatdiation of colterally idestifidln and unaffiinted
fuseenry chieots

L. Amcicnt Remaing

MAGPRA deflnes “Native Amesican™ human remaing as remaing “of, or tolating to, a
iribe, people, or enlture fthet is indigenous to the Unbted States,” 25 U.B.C. § 3001(9). In
Bonnicksen v. 1.5, 357 B.34 962 (9n Cir. 2004), the Court ruled that Native Americin remains
are anly those that bear yome zolationship to 2 presemify exiytng tibs, people, or culmre” The
Ronuisaher: deciston fs highly suspect os 2 matter of law given thal it would render aunterous gepiians of the

=t virtwatly seperiluens, .7, 25 TRS.C. 3002{a)(2)(7) {ebaims based solefy upon abarigingt asenpation],
25 TS, 2005603 (digpemition of colturelly una filintnd remalns).

RECOMMENDATION: Fos: techmical lngistation sdding “or was™ to U Hatitery Ianghags 5o
shai the defnition of “Netive Amedoan” will yead “means of, or rslaing to, a &ibs, peopie, or
cutture it 5 o was indigenous to the United States”™ (zmphiasis addod]),

IV, Inereased Funding for NAGPRA. Grant: and Oversight of Federal Agencies

‘The Mativnal Pak Sorvice hes beea unable o fimd 4 large partion of the grants requested
by indigenous peaples within the United States, many of whom fack the finaneial bad staifing
gesouress necessary [0 ooatdnet consslfations and repabdete. In addition, econrding to the GAQ
Report, peversl fodsral agency collentions bave uot completed imventories, provided notics of
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human remains and ather cultural items to teibas, and/or vepatrizted such items. Muorcowver, a
separate SAD repart duemnented the relutively slow pace of repatriations by the Smithsorian,

RECOMMENDATION: Congress skonld alfoeais additional funds for NAGPRA Grants and
repatrintion od technice) assislance programs thet will help advance the folf implementation of
MNAGPRA and the ropairintion precess. It should also provide stromg oversighl of federal
agencies, such as the Tennessce Valley Agency and e Smifhsonian, to ensure thet the agencies
prieritize their repatriation programs and efforts.

V. Repatriztion ta Tribes that are nat Federally Recognized

The recently adopled regulations acknowledpe thet some of the so-called “coltusmally
unidentifiable remains” mey be culturally affilimted with Gribes not recogmized by the feder!
gavernment. The repuiations pamiit sepatriations to be made o such provps, dat do a0t yequire them.
Thase dispositions may take place only H, afer conmuitation, no federafly racogmized Itbe that could
make 2 olain: based vpon ihe cultueaily vaidestifizble repulations chieots and the Seorntary of Inlerior or
bis desigree so recommmnds. This Is o» improvement from earfier deafts of the regulations which
cequired affimmalive consgnt from all federally recognbzed tribes before such a regatiation conld take
place, but slill creates a considerable obstacle to repatciation by non-federally recognized tribas.

RECOMMENDATION: We request thet Cangress ask the Secretary of Interior to reconsider
this part of the regulatinns. We believe that whers cultursl affiliation can be shown that this
should take priority. Fov example, if 2 federally anrecognized fibe such as the Matfaponi or
Howma can show cultwe! affitfation and ne federzlty recognized mbe can meke such a showiog,
wa see 5o reasan why the Houma or Matteponi should not be sble o wepateiaie those romains
which have beco classtfied under the sfatute as “oulturally nuidentifiobie™

V1. Enternatiana] Repatriation

An estimated 1 to 2 million human remains, funevary objects, sacred objects and objects
of cultural paldmony ewrently reside in imternafional yepasitories, These human remaing and
tuitaral ohjeets have ended up in international repositories as a result of actions by explorers,
seientists, various anthropological studies and trades or sates wilke TLS, institutions, such as he
Smithsonian,  Foreign eolicelions confinne o obmin tems through markets that deat
intemationefly i the wrade of Nottve American human remains and culturel items, many of
which could notJezally be sold in the Undted Stales,

While the NAGFRA epplies to faderally fimded Institutions within the jurisdicton of the
United States, it currently does not extend Mternstionzlly. In December of 2010, President
Obama signed the LLM. Decleration on the Rights of [ndigenous peoples, which supperts the
repatriation of hninen remains and cultural items:

Article 12 Indigenous peaples have...the fght ta the use and controf nf their coremaninl objects;
and the tght to the repalnation of tir buman remsins, . Slates shall seek to eneble the cecess
andor repateintion of ceremoniol objects aod buman :emains In their possessios through Rk,
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transparent and eflective mechanisms dewoloped in comjunction with indigenons peoples
concemed,

To date, only o handfil of internafional repatistions heve occmmed and {nbes sre offen
averwhelmed by the difficalt pyecess of repatriating jtems internationnBy.

RECOMMENDATION: The AALA requests that Congress take 4 closer look at this growing
need for internalional repatriation among tribes, folly assese the isspes surounding intemational
repatriation nnd allecate fimds for indigesous communities within the UL.S. to sesearch, consult
end repatriate intemationally, In addition, the AAIA requests that Congress look. info creating
legislation that will prevent the illegal internstional trafficking of Native American humen
remains, funerary obyjects, saored objects, and objects of euttaral patrimony.

‘Thank you ngein for the opportunity to submit comments and for your constderation of
tiis testimony.

PREPARED STATEMENT OF JOHN W. MCCARTER, JR., PRESIDENT/CEO, FIELD MUSEUM
OF NATURAL HISTORY

[Jear Senator Akaka!

On bebalf of The Field Mugeum of Matural History, thank you for holding the june 16,
2011, “Cversight Bearing on Finding Cur Way Home: Achleving the Policy Goals of
NAGPRA." We deeply appreciate the Senate Comuriiter ou Tndipe Affairs’ attention to
the implementation of the Native American Graves Proleelion and Repatriation Act
PNAGPRA" or the *Act'). You stated I your opening remarks that the fssue js so
irnporzant that he Committee wonld like to liewr from everyone, and for thae reason, the
Hearing will be open for twe weeks for the submission of wiitten testimony. We are
pleased for the opportonity to be heard fhrough written tesimeny, et we arg deeply
disappointzd and coneerned fhut no musenm was fivvited to testify. While we recognize
that the Smithsonian Institution was represented ot the Hearing and appreciate the
valpable conyments made by Me. Gover, it is significant that the Smithsontan is subject to
the Netlonal Mussimn of the American Indian At {“NMATA™), nol 1o NAGERA,
Thersfore ne pwseums that are subject to NAGPRA were represoated af the Henring,
‘This is fiundsnrmially woubling becanse the Act itself s specifieally worded tostrikca
balance amony the many diverse groups sffectsd - insliding not only Fadural agiensies
and Indian wibes, but also musenms and scientfic organizations.

From the first effoets 1o craft nations! repatriation logislation, central to that affort has
been avespect for the human rights of Native Americans, but also For the valnes of
scientific research and public education. The Senate explicitly recopmized “fhe mportant
function museums serve in society by praserving the past te edoeste the publie gnd
increase awargmess about our cousty's history™ {Sendte Report 101-473, a1 4), and
gpecifically ntended MAGPFRA o “reflect an wnderstanding of the impoutant historie and
enltural vilva of the remains and obdects in musenm collections™ {Id.). NAGPRA iz
specifically wosded to reflect this balaneing of interests, and museums are a vital
component of that hatance. Mussums sheuld be represanted af the witness table whenever
NAGPRA in considared by Congress.

The Fisld Meseum of Namral History is subject io MAGPRA, a5 an institation that
roceives Pedernd finds. The Field Muscum and its laff have been astive participants in
the WAGPRA pmcess since its inceplion: us a Pancl Member on the 1989 Nationt]
Diglog on MuseumdNative American Relalions, providing testimony dusing the
Congressionat hearings. a5 an eardy member of the NAGPRA Review Commitie,
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through multiple submissions of written comments on the regulations, as a recipient of
numerous National NAGPRA Program consultation grants, and most importantly, as a
participant in many consultations and repatriations with Indian tribes, Native Hawaiian
organizations and Alaska Native villages. ’

We acknowledge that the primary purpose of the June 16, 2011 Oversight Hearing was to
address the recent Government Accountability Office reports on NAGPRA compliance
by Federal agencies, including the National NAGPRA Program, and NMAIA compliance
by the Smithsonian Institution. However, the Hearing touched on issues of special
significance to museums, most notably, the Committee’s interest in possible amendments
to the Act. If Congress is to consider any amendments to the Act, we specifically ask that
it address the disposition of culturally unidentifiable human remains.

As you are no doubt aware, on March 15, 2010, the Secretary of the Interior published
regulations on the disposition of culturally unidentifiable human remains (43 C.F.R. §
10.11). We believe that in doing so, the Secretary exceeded his legal authority and that
these regulations must be withdrawn. In passing NAGPRA, Congress created a process
for the repatriation of Native American human remains that can be culturally affiliated to
a present-day Indian Tribe. As we have stated in our previous public comments
(attached), the Section 10.11 regulations create a new process for the disposition of
culturally unidentifiable human remains that is distinct and separate from the Act’s
repatriation process for culturally affiliated human remains.

The only language in NAGPRA that addresses the disposition of culturally unidentifiable
human remains is the charge to the NAGPRA Review Committee to: (i) compile an
inventory of culturally unidentifiable human remains in the possession and contro} of
museums and Federal agencies; and to (ii) recommend specific actions for developing a
process for disposition of such remains (25 U.S.C. 3006(c)(5)). These clearly are
instructions for the Review Committee to make recommendations to Congress for
possible future legislative action. The House Report on NAGPRA indicated as much,
stating, “The Committee looks forward to the Review Committees [sic] recommendations
in this area” (H.R. Rep. No. 101-877, at 16). The Review Committee provided its final
recommendations to Congress in 2000 (65 F.R. 36462-36464)(“Recommendations™), but
as of yet, Congress has not chosen to act upon them. The Field Museum is not opposed to
a process for the disposition of culturally unidentifiable human remains — we believe such
a process is for Congress to establish, not the Secretary of the Interior.

Further, the new regulations on culturally unidentifiable human remains create significant
legal exposure for museums, as they provide museums no protection from claims for
breach of fiduciary duty, public trust, or violations of state law for their good-faith
dispositions of culturally unidentifiable human remains. This result is contrary to both
the language and intent of the Act. As enacted, NAGPRA limits the liability of “any
museum which repatriates any item in good faith.” 25 U.S.C. § 3004(f) (emphasis
added). While the Act does not define “repatriation,” the clear intent is to protect
museums from claims arising out of their good-faith compliance with the terms of the
Act.
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In contyast to MAGPRA, the now regulations exclude culturally unidentifiable human
remains from the § 3004(f) liability shield through the new definition of “disposition.”
According 1o the new repulations, “disposilion” means the transfer of control aver Hative
American human remains, ete., by 2 muscum or Federal agency. The new regulations
distinguish the repatriation of culturally affiliated Teman remains {see 43 C.F.R. 10, §
10.2(2)(5)()) from the disposition of eulturally unidentifiable human remains (see 43
CILR. 10, § 10.2(g)(5)(ii1)). Under the Firal Rulc, it is clear that the disposition of
culturally unidentifinble human remains is not 2 repatriation. The effect is that &
disposition of culturally unidentifiable human remains, even in good faith and in
accardance with the Act and regulations, is not protected by § 3004(f) because a
disposition does nat quelify as a repatriation. Through its definitional provisions, the
new regulations have effictively opened museums up to unlimited potential Hobitity for
their determinations on culturally unidentifiable haman remains., Given (hat dispositions
of eulturally unidentifiable humen remains are more likely to create uncertainty and
competing claims, it is wntenable and unacceptable for museums not to be provided the
same protection from liability that is pranted for the repatriation of culturally affillated
human remains, We question whether the Secretary can even remedy this through
regulatory revision, as we believe only Congress, not the Secretary, can provide museums
protection from legal claims far zctions taken pursvant to the Act.

As Mr. Gover noted in his testimony, the real irony is that the required disposition of
culturally unidentifiable human remains under the Scction 10.11 regulations will preclude
any Inter finding of cultural affiliation when scientific advunces and continved
consultation could enable such determinations to be made. The Section 10.11 regulations
require museums to oifer to wansfer control or be subject to civil penalties, when instead
time should be allowed to conduct the necessary consultation and research that could
allow huran remains to be retumed to the proper descendants. The Field Muscum has in
fuct throngh continued research and consultation affiliated and repatriated human remains
that initially were listed as culturally unidentifiable. Where such determinations cannot be
made, Congress has affirmed (hat ninseums serve as appropriate repositories for human
remains. If any amendments are to be made to the Act, we ask that Congress poy
particular attention to the new Scction 10.11 regulations on culturaily unidentifiable
human remains snd take sieps to reslore the balance that has been lost through the sctions
of the Secretary and the Wational NAGT'RA Program.

Thank you for your time and consideration.
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PREPARED STATEMENT OF LEO STEWART, INTERIM CHAIR, BOARD OF TRUSTEES,
CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION

Bear Senator Akaku:

The Confederated Tribes of the Umalilla Indian Reservation (CTUIR) would like to express our
appreciation to the Senate Commitice on Indian Affairs (SCIA) Bor their continucd attention anc
oversight of ke implementation of the Nalive Amarican Graves Profection and Repalriation Act
(WAGPRA). NAOPRA was hard-fought-lor legislation that represcrled a reversal of long-standing
palicy addressing the hurnan riphts of tribes to protect the praves of our ancestors. The CTUIR, bas
commanted in the pasl regarding recommendations for improving the luw and we staned by those carlice
recommendations. This letter is intended to offer our support and additional sugpestions for
implementation of NAGPRA.

The CTUIR atso appreciates the report and work of the Government Aceouninbility Office {GAQ) in
reviewing the implementation of MAGPRA, Tdoubt il we uniicipuled lwenty years aga when NAGPRA
wirs passed exactly how long il would lake W@ implement e lav, but elfective implementation is
certainly hastened by oversight by the GAO and SCIA, However, because there is no federal apency or
entity responsible for full-time enfarcement and oversight of MAGPRA implementation the law is likely
going to remain a problem for enlorevsnent. Tliere is, of coursy, the MAGPRA Roview Conuniltes
which henrs disputes, but snch a format proeess s only available Lo tribes with the resourees Lo pursue
such dispuies. Further, without an agency to handle enforcement, there is the risk that truly recaleitant
musewns raight Just fall through the eracks, We have elaims with museums which have been pending
tor somie time, and the only practical allernative is the dispute resolution process through the Review
Committze, That tnkes time and money, however, ane ihat money can be better spent working with
cooperalive museums. Dur experlence indicales that seae non-cooperative museums both wnderstand
and cowt on this.

HNAGPRA catrsts oversight and enforsement with the Scerclary of the Interior alone, The law does nol
pive any additinnal aulhority over otlier federnl depadments nor the necessary anthority 1o create an
enforcement arm within the Department of the Inlerior to carry out ihis respoasibility. While the
Mational HAGPRA Office overszes the implementation of the law, ithas no authority 1o hivestigate or
resalve NAGPRA non-compliance issues and only advisory authority over agency compliance. A new
or exisling agency with specific enlorcement authorily over NAGPRA would, in our opinian, assist and
hasten the proper implementaion af MAGFRA. As MAGERA Iacks an enforcentent mechanism for
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agencies or any penaltfes for failure to comply far those agencies, MAGPRA complisnee is a
digcretionary mud largely unfunded mandate. A zingle tederal entily reviewing enforcement of
NAGPRA could also work with other federal apenzies and museums 1o identify deficiencies as well as
stcesses,

Iudependent of an oversipht entity, GAD may underiake a review of museun complianee with
NAGPRA. Chbviously this is a daunting task with the mony entilies thal fit the definition of *museum™
under NAGPRA, bul if'a lew larpe, representative nousenms could be seleeted for review at the outset,
the issue of muscum complianes waulkl recejve more meaningful seruting that the tribes do not always
knve 1he nbility 1o provide. Each muszum has its pwn repatriation cammitiee wilh varying deprees of
elficliveness and buneoucracy. Each musewn alse bas ils own level of cerlninty requived to find
“eyliural affilistion” under MAGPRAL [t wauld be helplul to know what works tor mussums as well #s
what dogs not work. The CTUIR (ends 1o only se the end produet, the leuer defermining eultural
aflilistion, or the endless lelters requesting additional evidence, evidence thal is vllen only in Lhe
possession of the museums themselves. 1L will take a long lime to identity all museums subject to
NAGPRA, and much longer still to detenning {he depree to which they nre following the Taw, bul unlil
thiz iz done we will not kuow iFMAGPRA has accamplished its purposes.

Funding rewnains a critical issuc tor MAGPRA implementation, We have previously noted Lhat
NAGERA grants only go a0 far and can cover the dacumentation and repatriation, but do nol cover the
lnckground resenrch to identily the remnins at the outset prios \o the inttiation of consultation. The
CTUIR Las suggested a line-item within the Department of the Interior Burcau of Tndion Affairs budget
ta Lund tribes either directly or throuph the P.L. 93-638 Sclf-Determination contracling process to do
MAGPRA work. Such a funding mechanism would geeutly aid wibes with minimal resourees in
pursuing repatrintion of tribal ancestors, Recently the economie elimate has forced s ta reduce staff
that handle NAGPRA issucs, cousing delays and reducing the aunber of repatdations. We will
continue la work wilth MAGPRA, bul mare work will have to be spread out among, fewer sinfF.

The CTUIR has 2 lol more work ta do to get our ancestors hame. There are dozens 1 not hundreds of
museums who may potentially have CTUIR ancestors in their eollections, so pervasive was fhe
distribution of Mative American human remaing. Since the repulations bor the disposilian of culturally
unidentifiable human remains were issucd last year we have not genc throtiph this process to repatiiate,
However, a8 the GAO report concluded, the Cultorally Unidentifiable Database is only as vsefil as the
data put into it and some of that dnta is incomplete or inaccurate. We can not know how many remains
that would have been delermined to he Mative American befare the Kenncwick Man ¢ceision have been
miilaterally detenmined by mugenms to be non-Malive American withoul consultation.

In conclusion, we hope that this Jeiler dos not canvey an execssively bleak outlogk for the fijure of
NAGPRA, Onihe contrary, we have foond that our successes in MAGPRA far ounumber our Bailures
or obstacles. We hiave repatrdawed hupdreds of tribal ancesiors atd thousands of both associnted and
unnssociated fanetary objects, We anticipate that the final Issuance of the regulations lor the disposition
of eulwilly unidentifable humen remalns will hasten finther repatriations and we are hankful those
repulntions were issued. Mast museums wark well with us and if the consultation starts en a
couperalive foundation we cai: have i enormous!y positive relationship as museuns return human
remains for righuul burial and we reunite our ancestars with their hameland, This suceess stands in

conlrast to the various instances where ngencies have failed to comply with 1he Endangered Species Acl,
Mationat Environmentnl Paliey Act, or and alher federal Iaws, resulting in endless lawsuils and perhaps
gventual compliance. NAGPRA compliance for federal agencics unforiunalely remains discretionary,
and tius justice Is not always achieved.

Thank yot ogain for your continued attention to the appropriate Implementation of NAGPRA. It may
take many more years to complete, but each repatriation is a step closer to bringing all of cur ancestors
home.
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PREPARED STATEMENT OF MATTHEW WESAW, CHAIRMAN, POKAGON BAND OF
PoTAwATOMI INDIANS

Dear Chairman Akaka:

On behalf of the Pokagon Band of Potawatomi Indians, | would like to submit this testimony to
the Senate Committee on Indian Affairs as you review the implementation of the Native American
Graves Protection and Repatriation Act (NAGPRA). We want to commend the Committee for taking an
interest in this most important issue.

The Pokagon Band of Potawatomi Indians of Southwest Michigan and Northwest Indiana are
headquartered in Dowagiac, Ml and has resided in this area for several hundred years with various
villages scattered throughout the St. Joseph River Valley. Their namesake, Leopold Pokagon, helped
negotiate the Treaty of Chicago 1833 and, according to the sub-articles of said treaty, insured his
people’s stay in Michigan while others were removed to Kansas and lowa. Since that time, Pokagon’s
Band has retained not only their physical presence in the area, but their cultural presence as well. Their
federal recognition status was restored in September of 1994.

In part with keeping with cultural practices, NAGPRA related responsibilities are of great
concern for the Band and in the 21 years since the inception of NAGPRA, there have been several issues
that the Band has faced. In dealing with various institutions, some have proven to be more engaging
than others on a national front, but many of the more local institutions have not been so. In the state of
Michigan, the Pokagon Band is aware of several institutions with holdings pertaining to the Band from
within both traditional and contemporary territories. Several of these institutions have failed to engage

" in the consultation process, ergo repatriation and disposition has been somewhat difficult. With the
passing of 43 CFR 10.11, several of those institutions are now willing to engage, but it is still a slow
process. ir

"

In terms of dealings with specific institutions, the University of Michigan and Western Michigan
University have been problematic for the Band for various reasons. For years, John O’Shea and various
other administrative bureaucrats at the University of Michigan have acted as a "road-block” to
repatriation and dispositicn efforts. However, times and faces have changed and the Office of the Vice
President for Research, headed by Stephen R. Forrest, have proven to be'much more accommodating in
engaging with the tribes on these issues. The institution recently accepted a joint claim for all CUHR's
and AFQ's, (Culturally Unidentifiable Human Remains and Associated Funerary Objects), by the tribes in
Michigan for those remains and funerary objects that were taken from sites in the state of Michigan
currently held by the University of Michigan Museum of Anthropology. This would not have been
possible with the likes of John O’Shea being involved in the process. With Western Michigan University,
there was simply no real way for the Band to attempt to engage in consultation because Western never

generated an inventory of their holdings until more recent times. For 30 years or more, items donated
to or found by Western’s Anthropology department were simply tossed in a basement with the faunal
remains and kept as a sort of “treasure trove” for research. They have since taken steps to rectify this;
however, they still have a long way to go, as do all institutions.

The Band would like to make a couple suggestions for changes that could improve NAGPRA and
perhaps better streamline the process for repatriation and disposition. The Band would like to see more
clearly defined time tables with respect to listing notices on the National Register and that DNA samples
and imagery originally generated by the institutions relating to human remains, funerary objects, objects
of cultural patrimony, and sacred objects be included with repatriations and dispositions explicitly as
well.

These are critical issues for Tribes like the Pokagon Band which seek to use NAGPRA as a
meaningful tool in the repatriation and disposition of our ancesteral items. We believe it is important
for the Congress to maintain vigilance on the current implementation of NAGPRA to ensure that Tribai
Governments are treated within the intent and meaning of the law.

Thank you for taking your time to review our testimony and your oversight on the NAGPRA
issues. We are willing to assist you and the Senate Committee on Indian Affairs on this most important
matter. Please feel free to contact us if you have any questions.
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PREPARED STATEMENT OF GEORGE THOMPSON, MEKKO, OCEVPOFV CUKO RAKKO
(HICKORY GROUND CEREMONIAL GROUND)

The Hickory Ground Tribal Town of the Muscogee (Creek) Nation appreciates the
opportunity to submit this statement before the closing of the record on the hearing
of the Native American Graves Protection and Repatriation Act (NAGPRA) on June
16, 2011. The historic site of Hickory Ground near Wetumpka, Alabama is being
threatened with destruction by development at the site.

We are direct lineal descendants of the historic Ocevpofv Cuko Rakko (Hickory
Ground Ceremonial Ground) etvlwa (Tribal Town), a constituent of the Muscogee
Confederacy and present-day Muscogee (Creek) Nation of Oklahoma. The struggle
to protect our ancestors and associated objects buried in our traditional aboriginal
territory in Alabama is particularly difficult for “removed tribes” such as ourselves
who are now located in eastern Oklahoma.

While the Creek Nation is commonly referred to as a “tribe,” the term “confed-
eracy” is historically and politically correct as is shown by the various treaties and
Acts of Congress, judicial opinions and administrative rulings identifying it as a
“confederacy consisting of tribes, bands or towns.” Cf Cohen’s Handbook of Federal
Indian Law 437, n.87(1941 Ed.). The Creek Nation Confederacy is believed to have
existed in political form as early as 1540, according to John R. Swanton, The Social
Significance of the Creek Confederacy Proceedings of the Nineteenth International
Congress of Americanists 331 (Washington, DC) (Dec. 27-37, 1917).

Hickory Ground Tribal Town is one of 44 original towns that were removed from
homeland settlements in Alabama and Georgia during the removal era in the
1830’s. Sixteen (16) towns still have an active fire with the ceremonies and social
structure of the ancient towns being maintained today.

In support for the leaders of the Ocevpofv Cuko Rakko, the Muscogee (Creek) Na-
tion passed a law in 2006, NCA 06-185. It is titled “A Law of the Muscogee (Creek)
Nation Clarifying the Position of the Muscogee (Creek) Nation on the Protection of
the Muscogee Cultural and Historical Site of Hickory Ground near Wetumpka, Ala-
bama and Authorizing a Special Appropriation for the Cost of Necessary Measures
Required to Secure and Protect the Site and/or Cause Commercial and Gaming Ac-
tivity to Cease.

The Declaration of Policy for Muscogee (Creek) Nation is stated in this Act to:

A. Protect cultural sites, whether historic or pre-historic, within those lands oc-
cupied by peoples who became the constituent Tribal towns of the Muscogee
Confederacy and

B. Protect the sanctity of all burials of Muscogee peoples, based upon the
Muscogee common law that a burial is a permanent resting place for the dead.

In further support, the traditional leaders (Mekkos) signed a precedent setting
document for modem times proclaiming unity among the signatory Tribal Towns to
preserve our burial grounds, mounds and sacred sites, most located in Alabama,
Georgia and Florida. (Attachment 1.)

Cause of Action and Injunctive Relief

In order to protect our burial grounds and grave goods, mounds and places of cul-
tural patrimony, NAGPRA does not provide us with a right of action and injunctive
relief when destruction and desecration of these sites occur. This is particularly dif-
ficult when the lineal descendants are far removed from its aboriginal territory.
Moreover, the lineal descendants in traditional tribal towns are grassroots people
}gamplered by little or no funding in order to aggressively monitor ancient sites and

urials.

The difficulty is when another Tribe moves into an area that is not its aboriginal
area. At the Hickory Ground site the current tribal owner was given title under
grants from the Alabama Historical Commission to preserve the historic site, but
instead, conducted excavations removing human remains and storing funerary ob-
jects at a state University. Hickory Ground Tribal Town descendants are unable to
require another Tribe to re-inter their ancestors with the correct funerary objects
now stored at a University. Development of the site is ongoing. As of today, 56 re-
mains that have been removed from graves are wrapped in newspapers and stored
in buckets separated from their associated funerary objects.

A right of action to seek injunctive relief is not available under NAGPRA.
NAGPRA should be amended to facilitate original objectives of the law.

Museum Compliance With Inventories

Hickory Ground Tribal Town and Muscogee (Creek) Nation representatives have
been unsuccessful in their attempts to work with the National NAGPRA Program
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in their efforts to obtain an inventory of human remains and objects removed from
Hickl){ory Ground and in possession of a University under a contract from the local
Tribe.

According to NAGPRA and noted in the recent GAO Report, federal agencies and
museums are required to compile an inventory of any holdings or collections of Na-
tive American human remains and associated funerary objects that are in its posses-
sion or control. Additionally, as noted by the GAO, NAGPRA requires these agencies
and museums to prepare a written summary of any holdings or collections of Native
American unassociated funerary objects, sacred objects, or objects of cultural pat-
rimony in its possession or control, based on the available information in their pos-
session.

Hickory Ground Tribal Town members wish to protect the ancestors in a manner
befitting the Town’s historical and cultural place of honor. This includes requiring
burials to remain intact with all associated funerary objects.

Under Tribal law NCA 06-185, the Nation particularly states in Section 1-102,
Declaration of Policy:

’P. Burials are not real property, and the ownership of a burial does not transfer
to the owner, possessor, lessor or lessee of real property or the mineral or sub-
surface interest in real property as does the ownership of a fossil, because a fos-
sil is an artifact of nature and its location in real property is the result of nat-
ural forces, but a burial is a human structure which was intended from its be-
ginning to never be disturbed.”

This Tribal law reflects many similarities in United States common law that ad-
dresses human remains and the rights of landowners and lineal descendants. In our
recent discussions with the National NAGPRA Program seeking clarification on the
matter of human remains and property laws, it would appear that National
NAGPRA’s interpretation is that of owner of the property is also owner of the graves
on the real property. Among the purposes of NAGPRA was to account for and ad-
dress those unique situations in Native American history that were not covered in
the common laws such as forced removals and to provide equal protection for graves
and religious rights protected under the First Amendment.

NAGPRA defines “possession” as

“having physical custody of human remains, funerary objects, sacred objects, or
objects of cultural patrimony with a sufficient legal interest to lawfully treat the
objects as part of its collection for purposes of these regulations. Generally, a
museum or Federal agency would not be considered to have possession of
human remains, funerary objects, sacred objects, or objects of cultural pat-
rimony on loan from another individual, museum, or Federal agency” [43 CFR
10.2 (a)(3)[)]

As stated in the GAO Report NAGPRA defines a federal agency as any depart-
ment, agency, or instrumentality of the United States, except the Smithsonian Insti-
tution, and defines a museum as any institution or state or local government agen-
cy, including any institution of higher learning, that receives federal funds and has
possession of, or control over, Native American cultural items, except the Smithso-
nian Institution. Museums, archeological centers, laboratories or storage facilities
that are managed by a university, college, museum, or other educational or scientific
institution would be considered to be included in NAGPRA compliances.

In the case of the Hickory Ground human remains and funerary materials that
are at a state university that receives federal funding, it would seem that the
thresholds for “possession” and “legal interest” have been met. Tenured professors
and graduate students have published papers analyzing the human remains and ar-
chaeological material from the Hickory Ground site. We have not been consulted in
any of these studies.

Conclusion

Without consultation with the proper tribal relations of the remains and funerary
objects, the objectives of NAGPRA are ignored and the NAGPRA operations become
dangerously close to a dumping operation. Like the sciences and the formalized ar-
chaeological and anthropological studies often associated with the study of Native
peoples and often times funded through federal granting programs, we ask for due
diligence, transparency, and accountability in the research.

We are not requesting a formal repatriation. We do represent one of the chal-
lenges addressed in the GAO Report. Our current cultural practices (including cere-
monial and burial) represent an unbroken heritage only interrupted by our forced
removal from Alabama to Oklahoma. If we and other removed tribes continue to be
divorced as stakeholders in the conversations involving our ancestral homelands and
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ancestors and if this part of the historical record is not acknowledged or included
in archaeological assessments, scholarly publications, and NAGPRA reporting, such
exclusion does a disservice to the research involving the study and preservation of
the archaeological record that is supposed to benefit everyone. Just like us, the
small number of tribes who reside in areas once occupied by tribes removed to Okla-
homa and elsewhere, represent a portion of the Native experience in the Southeast.
To exclude any potential stakeholders or concerned communities from the consulta-
tion/research process calls into question the validity and thoroughness of the re-
search and could result in skewed or revisionist history.

Thank you for the opportunity to submit this statement for the record.

Attachment 1
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PROCLAMATIO

M 316 6 o 6 W 0 Ol o e o o

“Tae waditions) Tribsl Towns of the Muscoges Nution have maintainad a
sepumule structuze for sovernance bascd on tradition, luinguege, culure,
miatrilinzal Wood relatenship, commen law, and custom since time
immemeonal, and

A1 present day, there zre sixteen (16) sctive ceremonial grounds, cach
recognized and supportted by the Muscogee (Creck) Naties, and

At the present time, the Hickory Ground Ceremonial Ground vader the
letdership of Meldw Grorge Thompson, has asserted fightful cluims us
lineal descendants 1o pratect, preserve, and malneain beir ancesteal
ceremonisl ground at Wetumnokn, Alahams, and

The Muscogee (Creek) Nation by lepislation has recopnized and snpports
Mckko Genrge Thompson and his dalepasion to negotiate the
re~interment of gl humun remains, sssoctared funerery objects end other
ohjeets and 10 protect and preserve the cultural landscape of 1he ancisat
and histeries) Hlekory Ground sacred site, und

Alabama State Depaniment of Fransporeation bus ideniified a highway
project fanded witlk Fadaral funds on a site within the Hickory Ground
landscupe in Wetumpka, Alabama, however, the State has falled (o consult
as requirsd under the Matjonal Historic Presarvation Act (NHPA) 5106 ar
other spproprizte Federal siatates, end

Hickory Gronad Mekke George Thompson has deermined be wilt be in
vonsphatior with proper Federal officials for o soletion, and

I¢ bs required thar fulure National Environmenm] Protecdon Ac (NEPA)
and NHPA § 106 consvhiations will be necessary for the State of Alubama
and elsewkese, and

Aay fnure consullution issues mast be addressed by those truditional
Tribal Tawns whe formerty accapied lands in the Southeast.
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NOW THERFORE,
Ths teaditional Tribal Towns of the Muscoges (Cresk) Nariog
PROCL AR we will unite in a Coalition of Tribal Town Wekkos which
will support cach Town's effons o “prowel, prescrve and mnintain™
sacred historcal sites in the aboriginal homelands of the Muscopee
people, and

TURTIER THEREIORE,
The Coalition will share information and procedures undera
Memorapdum of Agresment (MOL) pursuant to Tribal law under the
Muscogee (Crezk) Nation Code of Laws and the following Federal 1auy
and policy:

1.

Mo ohw N

6.

SIGNATORIES:

"The Natinnal Historie Preservation Act (NEFPA) of 1966 as amended;
Revised 106 regulations {December 12, 20000, 16 USC 470, 470w-6
The Narional Environmenial Policy Act (NEPA) of 1569, 42USC
432143312

The American Tulian Religious Freedom Act, 42 USC 1996, 1973
The Archaeological Resources Erotection Act, {ARFAY 16USC
370HL

The Native American Graves Protection and Repaitiation Act
(NAGPRA) of 1990, 25 USC 3001, 104 Siac, 3048, P.L. 101-601

The Federal Antigmities Act of 1906, 34 5tat,225, 16 USC 431-433

AR AR R R RO Rk R

Ceremonial Geounds

Pﬁ% gt {Kellyville)
— ag'z.

{reeplsuf Peni¥ Ground

Hillabhee

Sand Creek (Iron Pasi)

= S R B
Hit Grounrd Tahlahvse-CromwEl

Muthily Waler (Weogufkee) Tallabassco
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PREPARED STATEMENT OF NATALIE A. LANDRETH, COUNSEL, WORKING GROUP ON
NATIVE AMERICAN CULTURALLY UNIDENTIFIED HUMAN REMAINS

Mr. Chairman, Mr. Vice Chairman and Members of the Committee:

This statement is submitted for the record in response [o issues raised at the June 16 NAGERA
oversight bearing.  The Working Gronp on Native Americun Culburally Unidentified Human
Remains consists of Native American communrity, tribal and religious leaders with expertisein iribal
and federal repatriation policy and repatriations. Meost of the Working Group members were
instrumenial in the Jevelopment of NAGPRA,

The Working Group was formed mare than u decede ago spesifically to advocate for amile providing
forthe relum, of the culturally unidentified human remains end associated fanerary objests set aside
when NAGPR A was passed. Thisrule, now 43 CFR 10.11{c}{#), was made finatan May 14,2010,
Unfortunately, aithough mandating the retum of {he Tamman rerains, the final rele purports o allow
musenms and other holding repositories to keep finerary ohjects associaled wilh those remains, thus
separatingthe people from the ftems he or she wes buried with -~ a totally tnacceptabic Tesult that bes
no precedent sither in cultere orlaw. Aburial stways hes been uunitary coneept. In Nativeculture,
the items busied with a person have critical spiritual signifieance and removing them mey disturb
that spirit. Even U.S. law.does not pemmzit the removal of objects deposited in a gruve. We olso
atiach resolutions of the Nations! Cangress of Americun Indians that support this position. (Exhibit

1} “Exhibit 1 is printed on page 50 of this hearing**

‘The Working Group submined comments to the Nutional NAGPRA office identifying this
significant problam (attached herewith as Exhibit ), but it failed to change therule. TheNPS stated

that the text of NAGPRA required this rule by failing to rention associated funerary objects in the
avthorizing section. (Bxhibit 3) While fhe Worldng Group docs not agree with this analysis, if
NAGFRA 13 to bereapened for any amendment, the Committes should ssrionsly consider amending
the Actto state expressly that culbrally anidentificd human remuins mey not be separated from their
assaciated funerary objects. The amendment wonld look like this:

Scction B{c}(5) of Public Law 101-601 (25 U.S.C. 3006(c}(5)) is amended by
inserting “and associated funcrery objects” after “cultirally unidentifiable human
remains™ and by inserting “and associated funerary objects” gfler “such reaains,”

The seeond issus that the Working Group has focased on In the past several years is the so-called
Kennewick Fix. As you arcaware, the Kennewick Man case (or, more propesly, the Ancient One)
resulted in a strange and wnsupported niling that bacanse Congress used the word “is” in the
definition of “Wative American,” humen remains that predate the founding of the United States in
1789 are not covered by MAGPRA. Surely this is not what Coagress intended. We stongly
encourege the Commities 10 amend NAGPRA to make it explicit that NAGPRA covers atl iwman
remaing. The emendment would be o siaple one:

Section 2(9) of Public Law 101-601 (25 [1.5.C. 3001(%)) is amcnded by inserting Yoz

was™ afier *iz.”
Although the Bush Administration opposad this amendment, the curent Administration should be
asked ta rescind the previous position so thet this emendment can go forward. This fsse taohas the
finll suppest of the NCAL {Exhibit £}

Wehopethat the Committer will very carefully and seriously consider making the twoamendments
suggested in this ketter. Both aremeant to correct obvious misinterpretetions and abuses of the aw,
Bath comport with the origial inteat of the law. Both have the support of this Working Group, as
well as the NCAIL Please contact the undersigned if you wish to discuss any information in this
letter, We would be happy to work swith yon on these imporiant Issues.
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Exhibit 2

. . . ERRCLTIVE DRRCTON
T e Native American Rights Fund Me: Btk
Harirh Laird 801 B Strect, Suite 40, Anchcrage, AK, S50 MEAIM DPFCE.
o
FAX KR METITE
Mﬂ}' 14, 2010 ] gﬁ:ﬂm‘\;ﬂnﬂi
brron
Dy. Sherry Hutt, Manager em
Nutional MAGPRA Program ATl
Nutiona] Park Service
1201 Eye Street, NW, 8" Floor
Washington, DC 20240
i Bend of

Ra: Comments of the Chugach Alasks Corporation. Comanchs Naid & Mississi

Chortaw Indians, the Faumes Natian, the Pyramid Take Paiute Tribe and the Warking Group an

Culturally Unidentified Native Amerienn Human Bemnins an the DRAFT Final Rule {43 CER Part
19} Disposition of Culterellv Unidentifiable Human Ramains (1024-ADGE)

L. Introduelion

These comments are submitted in response to the Federal Register notice (March 15, 2010) 1o
provide comments on the final Tule on the dispasition of culturzily enidentifisble heman remeains
(CUHE) under the Native American Graves Pratection and Repatristion Act (NAGERA). The
comments are respacdilly submitted on behalf of the follawisg NART clients: (1) te Wor}ung
Group on Culurally Unidentified Native American Human Bemains ("Workiog Group™'; (2) the
Chugach Alaska Corporation: {3) Comancte Mation; (£) the Mississippi Bend of Choctaw Indinns;
{5) the Pawnee Nation; and (6) the Pyramid Lake Paiute Tribe, We appreciate the opporiunity to
comment oo, this drafl final rule.

We strongly supporied the proposed rule, a5 described in our original comments submied on
Jaunary 11,2008, and we strongly support the draft final nule now apon for comment* The lack of a
fmal rule on Wese o1 least 126,000 hurenn remaing has rosulled in en inability 1 effectuate fully the
purpose and meezning of NAGPRA. Euclione of the 126,000 is entitled to the dirmity and respectof
going home o a decent (re)burial. It fs important ta remewber that few, ifany, of the peopls now
housed i shoeboxes, cardboard coffins and warclwuses in federal and federally sepportad muscnms
and agenciss across the United States are thers voluntarily; this problam was creaicd by a culiure
that encouraged wholcsale graverobbing and the eallection of humes remeips to perpemzle racist

1 The compasition af this Working Gronp was provioushy deseibed in cormments submitled with respest to this same

rule whan il wis first pmposcd for comaent (Jemeary 11, 2008).
2 Qur support i3 not whol 25 deseribed herein, we believa te two seanenees making te reram of

funerary ahjecks aptional is arbitmary, eapricione and clesdy contrary o the styzs,
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pseuda-science like phrennlogy. Thls is a problem that was thrust upan Indigenaus peaple; it was
tre stated goal of NAGPRA to undo some of this damage and this final role is one significant step

forward.

Wo zre therefors gratefirl ko the National Park Service, the Bureau of Todian Affirs, the staff of the
Departmen! of the Intedor (DOI) favolved i this effort, and the Office of Management zad Budget
for working togelher 1o Bnalize and publish this ruls In draf and to request comments en it.

II. The DOI and the Review Committee re acting well within thefr autherity.

As we rziterte our suppoert, We alsoreiterate our firm belicfthatthe drafl final rdeis well within the
authority of the Review Commitics. Thers is broed, ample authority under Sections 8(z), #(¢}(2),
8(e)(5), R(c)(7), and Scction 13 of NAGPRA. The Review Commilize’s role is in fact deseribed
quitz broadly:
[Tlhe Secretary shall establish 2 commitiec to monifor and review the
implementation of the inventory and identification process and repatriation
aetivities required wnder Scetions §, 6 and 7 [of NAGPRA]

§8(x). A similar provision appears i 8(¢)(2), and of conrse scokion 8(c)(5) specifically mandates an
inventory of humen remains. The Review Conmittes is also broadly commended to “consuli[] with

the Secretary in the developraent of regulations {o cay out this Act. § 8(e)(7). Soms speeial
interest groups have supgested that the DOI and the Review Commitice hick authority 1o issus the

final mle, but these provisions prave othenwise to the most casual reader.

Moreover, we reiterate that the draft final rule — other thaa the twe seatences regarding funerary
abjects below —is not avbitrary or capricious nor contrary tothe stamte. This rule is the product of
ten years of consnltation with the museum and scicatific compurity, as well as with the Native
American community, Tn addition, the draft final sule mirrors the process and ownership priority set
forth in Scotion 3(2)(2) for discoveries after 1950. The final rale also comports with Seotion 7(2)(4),
which describes how a requebting Indien tribe’can demonstrate culiuzm) affiliation in part through
geographica] infermarion.

0L The proposal regarding funerary ohjects is arhitrary, capricions and cearly contrary

1o the statmte.

The one pert of the proposed rule to which we sirongly object is the provision that would allow
museums and apencies to keep essociated funcrary objects:

A mascum or Fedoral agency mey elso transfer contral of funzrary objects that e
assaciated with euituralty mmidentifiable buman remains, The Secretary recotmmends
that musenms and Federal agencics transier control if Fedetal or Stats law does nat
preclude it

§ 10.11(c)(4). 75 Fed. Reg, 12404, We object to this pravision oz several grounds, First, it is
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arbitrary and capricions, and would therefore fail the Chevrun test, inthat no reasonablz explanation
hasbeen provided for the agency’s decision. According o the preatwble of the feel rule, *[twenty-
two commenters stated rhat the disposition of culturally unidentifable associated Funcrary objects
should be mandatery'” and only ooz recommended they be returmed on a voluatary basis, 75 Fed.
Reg. 12397, Neveriheless, the agency choscio disregard those comments on the etronects grounds
that there may be 2 mkings problem by requiring muoscums to retum fonerary objects acmally
associated with remains that arc to be rehurned. This lends to our seord pronnd for objection! under
general principles of property law, onadoes pot have title or 2 right ofpossession o objects sloken
fram a grave or off the bedy of a dead person. Third, the proposal direetly conflicts with othor parts
of the statute by mandating a separate process only for these objects. Fourth, it is inconsistent will,
the prrpose and intent of NAGPRA, in that it aciuelly mendaes the separation of the person fiom his
or her praperty, thus dismantling 2 burial. NAGPRA was intended as Native Ametican humog rights
hew noé not as ropositosies’ property law, Fifth, from a peblic palicy perspective, e proposal
creates an impression that stealing “mave goods™ s acceptable so long as dbe body is lofl
undisiwbed. In (s wspect, the proposed mle condones larceny and perpetuates the abhorrend
prctice of steaFng from Native American graves and deceesed persons. Finally, the federal
government does not have tide to the funerery gbjects in question and does not bave the authodity o
transfer title from deceased Wative American persons to repositores.

A. What are associaterd fitnerary abjects?

I 35 imporfunt to set out first what assocjated fnerary cbjects arc in the context of Indigenous
cultures and within the context of the law. Associnted funerary objects arc those that were
intentionally placed with a person, belonged to a porson, stand es s sumogale (or 2 person, and ofien
serve o specific parpose in o person’s spiritual weli-heing and joumey from this 1ife 4o = aBerlife.
These ohjects are relgious, spiritual, and/or culturel in neture and are specificelly placed with him oz
her as part of the burial rite, coremony, or service. They are considered infegral o that process and
are ireated ns passessions of the deceased. A bumal is a unitary whole and the associated fanerary
vhjects are an inseparable part of that whele.

Congress codified these concepts by providing that associated fancrary objects ure “objects tlal, as

part of a deoth ritz or ceremony of @ culture, are reasonably believed to have been placed with
individual human remains either atthetime ofdeath or later” §2(3)(A) (cmphesis edded), They ars
considered “associated™ within NAGFRA because both the ohjests end the human remains fo which
they belonged ar: in the “pussession or control” of the same agency or muscum. Jd. Inother words,
the burial is tagether and whole, the way it wes inteoded. The law also treats susrogates as
assoctled funuwary ohjects:

“associated funerary objects™ which shall mean . . . [objeets placed with homan
Temuning us deseribed above], except that other items exclusively made for buriol
oposes or (o confuin humon remeing shall be censidered a5 associated fanerary

objecis.

§ 2 3{A) (cmphasis added). Many, if aot most of these objects are surrogates for the decezsed
persons themselves and are to be treated as buman remains.
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B. Thaere is n6 reaconable basis for the decision.

According lo the prearoble, the decision to make retum of 2ssociated fnavmry objecls voluntary is
based an two arpuments. First, the preamble states that section (B}{c)(3) assigns to the Review
Commities the task of developing a process for (he return of cultorally unidentifiable human remaing
but “did not indicate the same intentregarding culturslly unidentifisble associated funerary objects.™
Second, (he preamble suggests that requiring repatriation of associated funerary objects mey mise
takings issucy and points to a section of Seaate Report 101-473 providing that the right afpossession
is meant to “operate in 2 manner consistent with general property law.™

The first of the two arguments has tittle stattory suppor because, 15 deseribed in detail above, the
D07 apd the Review Commitiee are provided with broad authorily (o issue regulations implementing
NAGPRA. Tvis not clear why autharity would be limited to just the words in seotion 8 {2)(5) and
this is» erabbed reading of the statute, Longstanding and penerally accepted principlas of statuiory
construction do not permil chemy-picking = siatole jn this marner. On the contrry, “[ is
uxiomalic that all parts of a statute nmst be read together in arder to achieve & consistent whole.”
Sterra Club v, St Jokns River Mzm?., 816 So.2d 687, 693 (5% Cir. 2002). Constming the statute as
silent on the issus of associated funcrary objects would not pass this tesl, siven the numerous broad
greols of snthedly wnder the statute.

The same court further explained that “[c]ourts must avoid eny construction of a statmte that wonld
produce =n unreascarble, ubsird or ridiculous consequence Sierra Club 816 S0.2d at 693, The
suggestion that the statute grants no enthority to Issue a regulation on funerary objects assaciated
with the unidentifizble human remains s unreasonable and would Jead to the following absurd

results:

It would crente public poiicy that graverabbing of obfects is accepiable.

Tt would mandate the breakup ofs burizl by returaing the buaran remeins while allowing the
musenm or agency 10 keap the objects buried with these people.

¥ would conflist with longsianding principles of properiy law.

Tt wonld suggest there is & different Tight of possesston for objects aud people-that wers

voearthed togetbor and at the same time.
1t would suggest there s a different right of possession baced on whether objects are

calturally nnidentfiable.
It would conflict with other paris of the statate that do mandatz the retum of associated

buriel ohjects.

B

S o pw

H is mot cleer whether the agency hos yet considered these issues, but we encourage you o do
beeause separzhing associated buriel objects snd creating a whole separate category for them creates
numarons canflicts with the statate, ‘with propetty law, and with common sense,

C. Lnder Ipnestandine prineiples of property law, there is no right of possession in ohiects
stolen from a erave or nff of 3 dead perten's body.,




110

As Dr. Hutt tas noted on several accasions, Congress Intended that NAGERA, “operate in e monaer
that is consistent with property law.™ Seaate Report 101-473 (Sept, 26, 1990) 3 Longstanding, well-
cstablished principles of property law clearly skfe thet one who removes a body or objects from 2
grave without authorzation from the decedent’s heirs dees NOT hold a right of possession. The
draft fina] rule thus conflicts with property Taw.

Undzr mest tribal common lew, the finerary objests beleng to the actual person being burzed.
According to this view, no one else thereafler has a right of possession. However, even nuder
Weslem common Tew, and noder the statutes of most states, barial objects remaved fram 2 gmve
belong to the person who burted the deceased or thot person’s descendants,

Cases nddregsing this issue are many and reach back to the early days of the United States. For
example, in 1844, a proup of individvals, all by the lest neme of Commor, broke open the tamb of
Dorothéa LeGros and removed all the jewels thathad beea buried with her, The gmverobbers were
convitted of lzrceay and senteneed to four yearsin prisom. The court held that, although the objects
were meant to be buried with s, LeGros, they need nol necessarily bs reburied with her, but were
in facl the property of ber heit{s). Ternant v. Boudreay, 6 Rob. (Loulsians} 488, 1844 WL 1761
(1844). The tame rule applies to removing the coffin aud mepleviog the body In the graund, Statew.
Docpke, 68 Mo, 208, 1878 WL 9645 (Mo.) (1878).

The mule remained unchanged inta the 20% contury. ‘When 20 underfaker removed a body fom a
casket in order to e-vse it in another burial, he was convicted of larceny beeause the coffin ways
property of the decedent’s heirs. Maddox v. State, 31 Ga. App. 556, 121 5.E. 251 (1924). This mic
even extends to the flowers sel atop a grave, until such time as the flowers die. Busler v State, 17.
Begler 675, 181 Tenn. 675, 184 8.W.2d 24 (1944), Tn fact, the line enly stops 2t the tnmbstors,
which is considered realey end part of the property upon which itis set, Swte v Jackson, 218 N.C.
373, 11 8. RE.2d 149 (1940).

This well-esiablished rule cven cxtends to deceased people who have nat yet been boried In
Wanson v. Sayward, the plaintiff Saoracl Wonson actuaily was deceused, but the complaint was
brought in liis name and on behalf ofhis heirs, Mr, Wanson bad bezn a.cook on amerchunt ship bul
Ezd drowned in shipwreek, His body was wasbed ashore, at which time someane admired his fancy
leather boats and kaok them off his body. The Supreme Judicial Court of Messachusetts roled in
shost ordes that it was a felony to remove anything from the body of a deceased person, 2nd that his
personal properly belong ta his estate and heirs, ifany. 13 Pick. 402, 30 Mass. 402, 1832 WL 25892
{1832, Inthe context of NAGPRA, this would apply to victims of the Wounded Knee and Sand
Creck Massacres, for cxample, and similar persons whose skulls and personal cffects were removed
by the ULE. Army and others while they Iay dead.

“This genersl rule was zpplied ina spesific simvation involving Mative American graves in the case of
Charrigrv. Bell, 496 S0.2d 601. Some have pointed to Charrfer s aa isolated case. However,

1 Soroe scholars bave acgued that proparty [ is, at best, an awloword fit for Netive Amerizan taditions and valics.
Sca, eg. Rebooea Feosie, “Land, Culture and Commmnity: Refizctiens on Mebve Sovereignry und Fropeny in
Amencs,™ 34 IND. L, REV. 1291 (2001).
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when viewed in the contest of the two hnudred years of property Jaw, the result in Chervier wes no
aeeident. As in all the cases described above, a person removerd objects fom prves n ra ancient
busial maund and claimed title to dhem. His theory was that the objcets bad boen ebendoned and
belenged to no one, The court held that the burial objects had not been abandened and could notbe
claimed in this way [ke ordinary winkets. d, at 693, The court went one step firther, noting that
the Tupica Indians as descendents Yhave a right to enjoin disintermcnt of their doccnsed relatives, 25
well as to receive damages for the desecration involved.” Jd 2t 607, That decision has not heen
overtamed and remains sood law.

In none of thesz cases was it congidered relevent (o cxamine on whose land the objects were found.
None ofthe cases treated burfal objects the same a5 non-bagial affifacts, There are no cases holding
that the ruls is any differeat once these objeets lcave the hands of dbe graverobber end enter o
respetted institution.

‘Mareaver, many of the common [ew reles 2s set forth i thesa cases may be older, but that is only
hecouse this rule has now been codifiad intn criminal statutz in abmost all 30 states. The statotes arc
remarkably similerto the generol rle described nbove in thatthey make ita crime to remove objects
buried in a grave. This is what they genemally look, like:

A person is guilty of 2 felony who, without authority of law, willfully . . . disturbs a
lman burial site, Iwman remains, o5 burial goods found in or on any land, or
attemnpts to do the same, or ineftes or procurcs the same to Le done.

Narth Pakota Stat 23-06-27 (3). The statutes vary only in the class of the offense in that in some
states it is a misdemeanon

Finally, with respect to the property issuss, fhe preamble suggests there may be a takings problem
with respect 1o these obfects, but not onz case or precedent is ciled. Similarly, special interest
grawps have vlaimed (it “[fJederal and state laws over ime have vested legal rights of possession in
ceriain stitotions autharizing them to receive aod curale humen remains,” Comments of the
Socicty of American Archacolopists on the proposed rule, January 14, 2008, This vagee statement
15 insufficient support for the kind of sweeping chaope in property law contemplated by the draft
final mile, and none of these groups have provided ogal authorily to support their pasition. Unless
and until Giey can producs aunthority showing that the loag held rile of property law bas cheoged,
thicy are pow in violation und the dralt final il would parpetuate those violations.

. The paal eanflists wi e

As nared above, the final rule on funcrary objects conflicts with cortein sections of NAGPRA.
Under Section 3, which deals with cultural items discovered on federal or tribul lands after [990,
vulterally unideniifizble humen remains and associated finerary objocts are to be retumed 1o e
Tribe(s) that aboriginally pcoupicd fhe rren — the same process set forth for haman remnains (but not
objects) in the current draft final rule. Why is therc ope rule for associated funerry objetts
discoversd before 1990 and 2 different one for objects distoversd afler 19907 More specifically,
why is there & difftrent right of pessession in fimerary ohjects discoverad heforz 1990 and those
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discovered after? What rule justifies this different treatment?

2 drofl final rule conflicts even more starkly with anotber section, Under Section 7, which
mandates the repatriation of human remains and associgted fonzrexy objests once affiliation is
determined, Indian tibes can still make claims and show enlrural affilation through a variety of
evidence, including geographic evidence. The draft Snalrule would seem to undo this process, it
does not, and the agency and Review Committes intend for these: 10 bie separate in same way, they
noed to explain Bow and why they zed weated differenlly, Both concerm uenfiiiatzd nunin remains
and objects, yel one allows for fribes 1o make claims and have ftems repatrizted bazed on the
preponderance of evidence, whils the other says rerurn of objects is optional.

At thevery least, the agency must wilkhold this part of the finel rule untif ibese very clear disputes
can be resolved,

E. The praposal conflicls with the intent and purposs of MAGPRA,

By allowing museums snd ageasies 1o retnin associated funsrary objecis while fepatriating the
people wha owmed these items, the final nile acielly encoursges tbe breaking up of the burial - o
concept intolerable 1o (hose who worked on the development of NAGPRA. A burial is 5 unitary
whols, consisting of the person and his or her property and any and all religious or cultural items and
buriel dressings. It wonld bave been ingogesivable to the drafters and the meny, many Native
people that advocated the passage of this bill that any part of it ¢ould be construcd #s cacowsging
the break up of a burial, yet this is precisely what the deaft final rule would do. Tnthis way, the draft
Final mlbe is wholly ineonsistent with the pinpose and intent of NAGPRA, which was 1o protect

burials and refurn therh home,

The drafl final sule would create a terrible public policy. It strongly suggests ihat funcrary objccis
are mere property subject toa “finders keepers™ rule, If someone dug wp yowr grandmaother :nd stole
herwedding ting and then sold it, wonld that be acceptable? Under this rule, that would be fine if it
ocoiméd before 1990, This dreft fimal nlde aiso would perpetnate the abliorrent view that Native
American property and burials are entitled to less protection ander law.

V. Conclusion

Thzaaency and the Review Commitres ave well within their authority in issuing the final rule, and
they would be well within in their authority to issuc g rule oz the funerry ebjects associated with
the rematns thet stend 1o be repanisted under the dreft final nule, There isample and broad antherity
for this. Moreover, we support the draft final rule, with the exception of its treatment of funesary
objects, That seotion is arbitrary, capricious, contrary to the stamts, and confrary to the law.
Furiher, oo explanation is offered to justify this cxdraordimnry departure from long-settled property
law. The agency and the Review Committes should not implement this provision. Instead, they
should issos a rele that the pssucinted fenerary objeets will be repatriated at the same time and in the
sume manner as the peoplz to whom they belong, Morcaver, such a rule shoeld specify e reasoneble
time Frame for this process to begin, such as within 50 days of irmplemantadon of (e {inal rafe. i
tho agency fails to do this, they can cxpeot legyl vhulleoge to this part of the mis.
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Exhibit 4

NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #ATUL-05-029

TITLE: Supporting Amending NAGPRA Definition of “Native American™

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creatar upon our efforts and
puposes, in order to preserve for ourselves and our descendants the inherent
sovereign rights of our Indian nations, rights secured under Indion treaties and
agreements with the United States, and ali other rights and bepefits to which we arc
entitled under the Taws and Constitnion of the United States, to enliphten the public
ioward n better understanding of the Indian people, to prescrve Indian cultural values,
and otherwise promoie the health, safety and welfare of the Indian peaple, da hereby
establish and submit the following resolution; and

WHEREAS, the National Congress of Amcericen Indisns (NCAID was
established in 1944 and js the oldest and lovgest nationsl organization of American
Tndian end Alaska Mative tribal governments; and

WHEREAS, the Native American Graves Protection and Repatriation Act
@QYAGPRA) was passed in 1990 in order fo benefit tribes by restoring to indigenous
peoples the basic hunman rights ta protect the graves of their ancestors; and

WHOEREBAS, the Bonnichsen litigetion, addressing the repafiatfon of
Techeninsh Qpiparmmtityt {aka the Ancieat One or Kennewick Man), has created
many problems throughout the country in implementation of NAGPRA; and

WHEREAS, one problem created by the Bonnichsen Jitigation is the jodicizlly
established requirement of a significant reletionship to an existing tribe prior to
NAGERA applying, which has creaied & loop-hole whereby musemns and agencies
can unilzterally, end without consultation, delerminc remains not (o be Native
American and therefore not start the NAGPRA process for repatriution; and

WHEREAS, in 2004, Scnator Ben Nighthorss Campbell fntroduced S. 2843,
an amendment to MAGPRA to resolve one of the problems created by the Ancicnt
One litigation, adding the words “or wes” to the definition of Nalive American, but the
hill did not pass; and .

WHEREAS, in March, 2005, Sepator MeCain introduced S. 536, Native
American Omnibus Act of 2005, which contained a similer amendment to NAGFRA
introduced by Senater Camapbell; and
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WHEREAS, the amendment to NAGPRA would edd the words “or was™ 1o the definition
of Mative Americen as wek as the words “any geographic area that is now locared vithin the
bourdarics of so that the now definition wounld read: _

“Motive Americen” menns of, or relating o, 2 tribe, people, or culiure that s or was
indigonons o enp geographic area that iy now lacated within the bowndories of lae United
States,”
which would address the problems created by judicial interpretations of NAGPRA and resiore (o
the law the congressional intent behind the legislation; and

WHERTAS, in 0 May 10, 2005 letter 10 the Senale Committee oo Indian Affairs, Matt
Eames, Director of the Office of Congressional and Legislative Aflaks voiced the support of the
Depariment of the Inferior for 8. 536 contnining, smeng other things, tie amendment to
MNAGPRA; end

WHEREAS, on July 28, 2005, Pavl Hoffinan, Depuly Assistant Sesretary for Fish and
Wildife and Parks testificd on behalf of the Depariment of the Interior in oppositica to the
NAGFRA amendment; and

WHERLAS, cvery other lestifier supported, or did not oppese, the legislation with the
excepiion of the attomeys who represented the seientsts in the Bonnichsen litigation; and

WHEREAS, the Department of the Interior has a trust sespoesibility to protect the inferests
of the Iribal nations as well as a duty to implement the Iaw passed to benefit those tibes yot it failed
to consultor commumnicate with any wibes prior to taking this position en the NAGPRA ameadment.

NOW THEREFQRE BE IT RESOLVED, that the WCAL does héreby support the
amendment to the Netive American Graves Frofection and Repatriation Act inserting the words
“or was"” mnd “'any geographic areq that is now focated witin the bowmderies of” to the definfiton

af “Mative Amerivan;” amd
BE IT FURTHER RESGLVED, that NCAI calls upon the Department of the Interior o

support the NAGPRA smendment because it benefits tribes and eesolves problems in NAGFRA
implementation raised in the Bonnichsen [itigation; and

BE IT FURTHER RESOLVED, that NCAT requosts the Depariment of the Interior to
consult, es soon as possible, with wribes nmionally on NAGPRA o explain why the Department
changed its opinion of the NAGPFRA amendment so dramatically and without consultation with

any tribes; ond

BEL IT IRVALLY RESOLVED, that this resolution shall be the policy of NCAT until it
is withdrewn or modifi=d by subscquent resolution.

CERTIFICATION

The foregoing resolution wes adopted at the 2005 Annal Session of the National Congress of
Ammegicin Indiang, held az the 62™ Annual Convention in Tulsz, Oklahoms on November 4, 2003

with & quertn present.

ATYEST: P

Adbpted by the General Assembly during the 2005 Anzual Session of the National
Congress of Amerizan Indians held flom Oetober 30, 2005 to November 4, 2005 af the
Convention Center in Tulsa, Oklshorma,
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PREPARED STATEMENT OF RENO KEONI FRANKLIN, CHAIRMAN, NATIONAL
ASSOCIATION OF TRIBAL HISTORIC PRESERVATION OFFICERS

Thank you far the cppartunity ta submitwritlen testimony far this oversight hearing on:
»  Public Law 101-601, the Native American Graves Protection and Repakbriation Act (November 16,
1990} and the
« Puiliz Law 101-185, the Natianal Museumn of the American Indian Act (Nevember 28, 1989, [aler
amsnded in 1996 fo include repatristion provisions)
On hehalf of NATHPO and our membar [ndian tribes, we thank the committes members for your fime and
atfenticn an implementing these important federal izws that diract fedaral agencies and museums 1o wiork
wilh Indian tribes and Mafive Hawalian organizatians to seek Emely repabriation of Native American humean
rermains and cullural objects.

ATHPG Backaround

The National Association of Tribal Historic Preservation Officers {NATHPD) [s 2 natienal not-for-profit
protessional association of faderally recagnized Tribal government officials whe are comimited to
preserving, rejuvenating, and supperling American Indien, Alaska Malive, and Native Hawallzn culures
and practices. Each Indian {ibe that patticipates in the THPO pragram appoints an individual to serve as
the main paint of contact; this is the anly federal law Lhat calls for such an appointment.

In 1998, the inftial cohart of 12 officially recognized Triba! Hisboris Preservaltion Olficers (THPQs) crealed
NATHPQ with the mission o preserve Native languages, arts, dances, muslc, aral iradliions, and to
suppor fiba! musaums, culiural centars, and lbrares. This Is the 15th year of funding Indian tribes via the
THPO pragram. There are now 119 THPOs with many more tribes applying for this status. Among ofher
duties, THPOs assume fhe role and responsibilities of the State Historic Presenvation Officers for their
respective Indian reservations and aboriginat lands fram which fheir ancestors ance lived and were laid to
rest. THFOs are no jusl tasked wilh complying with the Nationel Histeric Praservation Act they are also
often respansible for serving as the "NAGPRA reprasantative™ far thair ribe.

NATHPC's membarship includes THPQs and fribal governments that support the mission and gwals of our
organization. In addilion bo convening fraining workshops and nationat maetings, NATHPO has produced
ariginal research reponts, including: Federal Agency implementation of the Native American Graves
FProtection and Repatriation Act (2008); and Tribal Consoltation: Best Practices /i Historle
Pregervation (Z005).

NAGPFRA Backqround

The |ate 1880s were an irmportant Sme period in Indlan pollcy. The enactment of these threa federal laws
within & span of three years gave hope and changed many tribal sommunities:

1. Ma&GPRA, P.L 101-301 (1890); and the

2. National Muszum af the Amercan indian Act (1989; amended in 1988); and the

3 Indian Gaming Reguiatory Act, F.L. 100487 {1588}
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In 1989-8D, economic development in Indian country had yet to benefit frem the Indian Gaming Regulatory
Act as successful Indian casinos simply didn't exiat yel. However, Indian fribes were asked to step info a
NAGPRA process in the early 19905 that required substanbial human and financial resourees when the
ribes had nething. They also had o compels against each other for scare resources, such as a2
NAGPRA grant

NAGPRA was enacted in response to accounts that span many generations over the significant pertian of
bwo centuries, These accounts decument a spectrum of aclions frem harvesting human remaina frem the
battizfield to disintzmment of existing graves to the theft of Mative American human remains and funerary
ohjects given o the deceased at burlal, sacred cbjacts of different types, and objects of cultural patrimony
that belang te the collzcve MWathe community.

NAGPRA has been at limes tenifically successiul at the 1ocal level. More often, it is exemplary of tha
expeniences of many American Incians, Alaska Matives, and Native Hawailans: though the Act was
craated for their benefitand to rectify a moral wrang, most Nafive people have been unable to realize the
law's potential and relrieve fheir dead and sacred abjects and culiural patrimany that have been remeoved
from thelr communities.

Makah-NATHPO Report: In 2008, NATHPO worked with the Makah Tribe ta examine federal agency
implementation of NAGPRA and released their report, Fadaral Agency implementation of tfic NAGPRA,
which included the finding that the Federal government neither assures complisnce wilh nor enfarcement
of & federal law enacted 1o protect Indian remains and funerary ohjects and to reunite them with thelr
farmillies and homelands. The report also stated that Federal officials alsa have their frustrations atd many
said they could benefit from training on the repatrialion process, but have inadequate resources. The
repatt included many recommendatians ko imprave the HAGPRA process and also specifically
recomimended that Congress request a Government Accountability Office (GAD) audit of Federal agency
complianee, ncluding the Smithsanian Insfitutlon.

Govermnment Accountabifity Offfice (A0} Audits: In the past three years, the Senate Commitlee an
Indian Affairs and the House Commilise on Natural Resources requested a GAO audit of the federal
agencies and the Smithsonian, In 2010 and 2011 GAD issued the following reports, the tiles of which
speak for themselves:

»  NAGPRA: After Afmost 20 Yoars, Key Federal Agencies Stilf Have Nut Fully Compiied with
tha Act (2010) that looked at the work of elght agencies: Bureau of Indian Affairs, Bureau of Lend
Management, Bureau of Reclamation, Fish and Wildlife Service, National Park Senice, Forest
Service, Aty Corps of Engineers, and the Tennessee Valley Sutharity.

»  Smithsonfan Institution: Much Wark S8If Naeded fo ldentify and Repatriate Indian Human
Remains and Objects {2011} hat reported an the langthy and resource Intensive repatriation
pracess used by the Smithsonlan's two museums that have Native American colleclions — the
National Museum of Natural Histery and the Naficnal Museum of the Amarican Indian.

House and Serate Cversight Hearings: In Qclober 2009 tha House Committza an Matural Resources,
Rep. Nick Rahall chair, held on oversight hearing on NAGPRA, which MATHPO was a wifness, and the
Senate Committee hald this hearing affer the GAO completed its two audits and reparis.

Chellenges and Barrers in the Revatiation Process

NATHPQ supporis the recommendations listad In beth GAD rapars, including developing a neads
agsessment and limeling for federal egencies to camply with NAGFRA and a reporting requirement te
Congress, The GAQ racommendations on Smithscnian repatriation afiorls include suggesling that
Congress consider ways to expadite their repatriaflon process and to make cultural affifialicns as affciently
and effeclively as possible,

I addilion, we provide information on the fallowlng critical areas of the repatriation process:
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L. Consultation

Repatriatian work is & process of consultation and informalion sharing. NAGPRA directs Federal agencies
and puseums to consult with Indian fibes and Native Hawaifan organizations in determining the cuftural
affliation of human remains and cther cultural items, Prior to passage of the Act, House Repart 104-877
defined the temm “constiltion,” but the Deparlment of the Interior decided not to Include a definition when
it pramulgated regulations, As a resull, there has been a great deal of confusion as to what exactly s
required. The 2008 Makah-NATHPQ report recammendad that the Department of the Interior revise the
current regulations ta dafing consultetion conglstent with the language in the House Repar cor, if the
Department declines to do so expeditiously, the Congress amend the Act ta include a specific definition of
wonsultation.

MAGFRA directs each museum and Federal agency to complele an invenlory of Nalive American human
remelns and assaclated funerary objects in their possession or cantrol by 1995, with netilicalion of cultural
affilialion pravided le lhe approprste Indlan tribe or Native Hawaiian arganization by 1996, The Secretary
af the Intericr was direcled to publish 2 copy of each notificalion In the Fedsral Register. The Makah-
MNATHPO researchers found that ten years latar, a large number of these nolices have sl not baan
published and the human ramains and assosiated funerary objects been not been listed on the culturally
unidenlifiable database, thus leaving lhem effectively Nidden fram the repatiatian process. It is parficularly
disturbing that a number of these siluations involve units of the National Park Service - the agency
currently delegatad by the Secretary of the Interior with the responsibility for implementing Lhe Act. We
recormmend that, as for all faderal programs, an open and transparent process needs to be instituted for
the knowlzdge and use by all.

In May 2011, the National Park Service National NAGPRA Program held & "govemmeant-te-gaveramant
consultation meeting with Indian tibes" on the topic of amending the NAGPRA, ragulafions. This was the
first Hmi, fo our knowladge, the NAGPRA program or the National Park Service, held & governmenl-
government tribal constillation rmeeting via conferance call. Many tribal representatives expressed concem
about the call and stated that it was not tribal cansullation. This 15 another example of the impartance and
nieed for each federal agency o have an apen and transparent consultation pracess that 1s understood and
agreed upon by each consulting party.

The Makah-NATHPO report alse noled that most Federal agencles da not have a designated contact
person far purposes of implemenling NAGPRA or if lhere is & designated contaet, that parson is typically
responsible for ather cultural resource compliance issues. Thus, MATHPO recommends that each Fadaral
agency should promulgate 2 policy far the Implementation af MAGPRA's statutory and regulalory
requirements, inciuding consultatian reguiraments, and submit its pafcy to the National NAGPRA Program
for publicabion in the Federal Reqisler and that the Program elso create a putdicly avallable database that
lists each Federal agency repository for curation pumoses, including lacation and contact information.
Also, the proeess that each agensy proposes to follow for pre-decisional consultation assoddaled with the
datermination of cultural affilfation of human remains and culfural items should be submitted to the
Program far publication in the Federal Reglster,

I Enforcement and Oversight

One of the biggest challengss te ensuring compliance with federal repatration laws is the lack of an
enfarcamant and aversight mechanism. In their 2010 report on Federal agencies, the GAO noted that,
“While the act [NABPRA] authorizes the Secretary of the Interior {0 assess civil penalties against mussums
far noneamplianes, no anforeemenl mechanism exists to ensure federal agency campliznce except
through lifigation by private paries.”

The Makah-NATHPO repart Included suggestions on creating an enforeement andior oversight laolis lor
federal agencies, such as an Inter-agency NAGPRA Implementation councll within the executive branch,
which would also eslablish a mechanistn for refening complaints of non-campllance to the Inspecter
General of each federal agency.
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The National NAGPRA Program recantly announced that they nolonger bad the sarvices of a National
Park Service law enfarsement oificer, wha was conducting civil penaity investigations of museums. At this
1ime, there is not one persen whess job is to investigate sllegations of fallure to camply with NAGPRA.
Thisis a loss to implemenling the overall goals of NAGPRA.

. Burden on Indian Tribes and Native Hawalian Crganizations, inciuding the “NAGPRA - Culfurally
Unidentitiable Native American Inventories Databage™

Both GAQ raparls include information that glves Congress and Indian country a better esfimale of the
number of Native American human remains and cultural objects repatriated and still being held in federal
agency repositories. Aftar 20 years, faders] agencies have culturally affiiated about one-half of the Native
Americans held in thair collections, the museums have affiliated only about 15 percent (15%5) of their
eollectians, and the Smithsantan has only affiliated shout twenty-six percent (26%:) of their collections.
This llusirates the great amaunt of work left to do as the “culturally unidenlifiable” process places the
research and request burdan on Native Americans. The fallowing statistics on repatriation give an idea of
the amounl of wark compleled and remaining to do {attached ple charts using these numbers).

Nalive American Human Remains Reported by Federal Anencies {31,314 Native Americans):
14,431 culturally affiiated
14,674 culturally unidentifiable
32,205 *undetermined” (listad a5 culturally affiliated in the NPS database, but the agency has not
published a Notice of Inventory Cornplefion)

Native: American Human Ramains Reported by Museums (135,622 Native Amenzans).
21,485 culturally affiiated
111,654 culturally unidentifiable
2,483 “undeterrmined"” {lisied as cullurally affiliated in the NPS database, but the museum has not
published a Netice of Inventory Complelion)

Native American Human Remains Reperted by the Smilhsonian {18,780 catalog numbers)
5,230 culturally affiliated
340 culturally unidentifiable
14,180 “undstermined” catalog numbers-estimation (unill a tribal request (s recelved, the Smithsonian
does not research a catalog number to determine whether the remains are
cullurally affiliated or unidentifiable)

The Makah-NATHPO research far the 2008 report found that the Culturally Unidentifiable Natlve American
Database dues not provide adequate guidance and basic information for Mative Amarcans who want {o
proceed investigating the human remains of interast or which show promise to be affilisled. Forexample,
thara is currently ne racord of whether or not Native Amearicans have been contacted or consilted, thers
ara no serial numbers or a way to determine which recond is being refarencad whan sceking additional
information, and there is no "user puide” for how to use tha Jdatabase,

Far MNativa Americans interested in 3 repatriation claim from the Smithsonian, they have to review about
15,000 racords and then submit a claim, thus starting a lengthy process. The burden placed on Native
Americans to canduet this work is extracrdinary and additional funds and resources are required if they are
to Indeed bring homa thair ancestars and cultural items.,

I, Rezources

One of the issues that was studied and discussed In the 2008 report was whether ar nat there were
adequata resources to comply with the Act, We sought input from both Federal ageney officials and
reprasenlalives of Indian Iribas and Mative Hawaiian organizations. Our work determined that in 18 years,
the repatriation process has evolved o be a lima consuming and expensive endeavar and even then, e
repatriation process does nol snsurae that ramains or cultural objects will be repatriated.  Two possible
solutions are {1) o infuse the program with much more federal suppart; andfor (2} to imprave the process.
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The lack of Fadera stelf dediceted exclusively ta camying out compliance activifies was also cited as a
mazjor problem. The Makah-MATHPO report recemmended Lhat additional appropriations be made to
ensure {hat each agency has adequale stff. Related to this, was the lack of training for Federal staff who
are assigned responsibility for NAGPRA implementstion. We recomimend that additanal funds he
appropriated to ensure that Federal officials receive 2dequate training and staffing levels, whish they have
identified a8 a need,

Since 1984, the U.S. Congress has appropriated funds for grants o muserms and Indian tribes te carry
out NAGFRA activiies in two categories: (1) consuliation'documentation; and, (2} repatriation. Thosa
funds have baen nadeguate o effectively address the mandates of the Act Insufficient resources prevent
Mative Americans from maintaining rebust MAGPRA programs and the needed effort ko ensura protection
and repatriation af a tribe's cuitural rasources. NAGPRA consultationfdocumentation grants to tibes and
museUms — which are one of the only sources of funding far Native Americans in the fisld of cullura!
preservation — have decreased in the past five years. An assessment of overall grants awarded betwaan
1934 and 2007 indicate that proporflonatzly fewer of the funds appropriated for this purpose are actually
being allocaled. We recormznd an Increase in the amount appropriated for grants, and that Congress
ensure that thase funds are only usad far grants and not for administrative activities. f additional funds are
needed for administralive activities, there is 2 separata [Ing llsm to which sdditanal funds could be made
avallahle.

. Future Areas of Investigation end Research

One of the maln goals of the Makah-NATFQ repart was ta identify where improvements might be made in
the implementation of the Actand to preasnt the Information In terms of findings and recommendations.
MATHPO continues o recommend that the Congress seek Lo

1. Evaluate museum campliance with NAGPRA, similar {o the Federal agensy audit completed by the
BAC
Examinz how the unasscociated funerary objects have been dealt with in the repatrialion process
Examine how the Future Applicabliity [Sec. 10.13) provisions are being implemented
Examine the background pracess that led a Federal agency to determine whather hurman remains
end essociated fungrary abjects was to be entered into the CUNAID, including Lhe process used in
working with and nobifying tribas of the remains and obfects,

e

Conclusian

NATHPD has hean working ta avercome histeric practices and behaviar teward Mative people. 'We
support lacal tribal efforts for conire! of their respective histories and culture, We support a fribal agenda
that goes beyond merely educating and reacting o situalions that are many times beyand our contral,
Netive Ammericans have many reasons to be praud of thelrwork in seeking the retumn of their ancesters and
cultural objects and we hope that the Committee will continue supporling Lhesgs local efforts and will have
mora apporunities te vislt Indlan country and hear from Native people on these important federal lavs.

Charts atlached.
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Native American human remains
reported by Federal agencies under
NAGPRA

n=31,314 individuals

Undetermined,
2208

Culturall
Affiliated,

Pate from Rbtps//grants.ernpseovCAYind cxelm and htipy farants.crnps gov O findmecm updited june 1, 2011)

Native American human remains
reported by museums under NAGPRA
nel35622

Undeatermined,

Culturally
Mfliated,
11,{85
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Native American human remains
reported by the Smithsonian
Institution

n = 19,780 ¢atalog numbers
{exceptfar culturally unidentifiabla Individuals)

Culturalty
Affiliated, 5,260

Cultucally
Unidentifiabls,

Undetermined,
14160 340

PREPARED STATEMENT OF ROBERT W. TREPP, MEMBER, LOCA’POKV TRIBAL TOWN,
BEAVER CLAN, AND MUSCOGEE (CREEK) NATION

Mr. Chairman, Mr. Vice-Chairman, and Members of the Committee: I am a mem-
ber of Loca’pokv Tribal Town and its Beaver Clan, and an enrolled member of the
Muscogee (Creek) Nation, a federally recognized tribe with a nation-to-nation rela-
tionship of long duration with the United States. The Muscogee Nation’s first Treaty
with the United States was ratified in 1790, the last action which the U.S. Senate
took when the U.S. Capitol was in New York City. In Article Ten of the 1866 Treaty
between our two Nations, the United States recognizes the cultural rights of the
Muscogee Nation and its citizens and guarantees them in perpetuity:

ARTICLE 10.

The Creeks agree to such legislation as Congress and the President of the
United States may deem necessary for the better administration of justice and
the protection of the rights of person and property within the Indian territory:
Provided, however, [That] said legislation shall not in any manner interfere
with or annul their present tribal organization, rights, laws, privileges, and cus-
toms. 14 Stat. 785

Muscogee citizens respect the federal repatriation laws as human rights and civil
rights, but also as treaty rights.

I am a charter member of the Board of Directors of the Inter-Tribal Sacred Land
Trust, a non-profit Tennessee corporation founded for the express purpose of pro-
tecting Native burials and cultural sites. I appeared before this Committee on July
17, 2002, and testified regarding the protection of sites and burials in the south-
eastern United States.

I would like to offer my full support to the “or was” amendment to NAGPRA,
which is an essential technical amendment to restore the original intent of Congress
in the statute regarding both the temporal and geographical definitions applied to
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the jurisdiction established by law. I encourage the Congress to enact this provision
immediately, as it is necessary for the administration of NAGPRA as first envi-
sioned by this Committee and intended by Congress. I would also like to offer my
support for either an administrative rule change or legislative action, which clarifies
that, first, no human remains or associated funerary objects should be classified as
“culturally unidentifiable” without (a) full disclosure of all field notes and accession
notes to any tribal government with a cultural affiliation or certain geographical re-
lationship to the burial or object, and (b) the consent of the culturally affiliated trib-
al governing body(ies); and, second, that “culturally unidentifiable” objects found
with human remains are not to be separated at any time or by any decision made
under NAGPRA; and, third, that “culturally unidentifiable” objects not found in a
burial context, or of an unknown context, be reviewed as above as possible “items
of cultural patrimony,” giving full weight to the analysis of the culturally affiliated
Tribe(s) or Nation(s) and its(their) traditional religious leaders. If necessary, I can
provide additional analysis of the ways museums, colleges and federal agencies have
used the phrase “culturally unidentifiable “ to avoid the pure intent of the law. The
great majority of these human remains and associated funerary objects are uniden-
tified, but not “unidentifiable.” Those which truly are unidentifiable are of no sci-
entific value and should be repatriated to the Tribes and Nations in the region of
“discovery” for decent return to a natural environment.

Holding repositories often apply another term, “culturally unaffiliated,” to a
Tribe(s) or Nation(s), implying that it(they) do not have standing to repatriate peo-
ple or objects because they are not culturally affiliated with the Tribe or Nation that
no longer can speak for itself. This is a blatant misapplication of the law and misuse
of a term that was intended to address the very circumstances involved when
human remains and funerary items of the dead have no modern Tribe or Nation
to make the repatriation application. NAGPRA intended for the living Tribe(s) or
Nation(s) to speak for the dead as a culturally affiliate(s), related by geography or
confederation or language or ceremony or any other aspect of cultural affiliation. Re-
patriations were done prior to repatriation law, and since, by culturally affiliated
Tribes and Nations and by coalitions of culturally affiliated Tribes and Nations.
When the holding repositories use “culturally unaffiliated” and other such terms,
they usually do so in an effort to hold on to the people and objects in their posses-
sion by casting doubt on the Native identities and relationships, which often are a
living part of oral histories and songs not necessarily known to the collections’ “ex-
perts.” Not only Muscogee oral history, but all current evidence from scientific study
shows that the Muscogee confederacy is just that—a confederacy of tribes, large and
small, which originated or moved into the southeast at different times and grew to
share a common religion, common languages, and common cultural norms, only
pressured into a common government by the powers of England, France and Spain.
The academic terminology of “pre-Creek” or “pre-Muskoghean” or “pre-Columbian”
or “pre-history” are fictions, as both traditional and scientific evidence show, and
used by people who thwarted NAGPRA repatriations and receive federal monies to
do so. This and other terminology such as “woodland” or “archaic” are feeble at-
tempts to ignore our identity as a confederacy. I reject the efforts of academics and
bureaucrats to re-define the culture and history of my own people for these limited
purposes and in the face of clear and convincing evidence.

I further implore the Committee to enact a statutory right of action for Native
American Tribes and Nations to defend our sacred places in court. As you well
know, the U.S. Supreme Court opined in 1988 that we do not have such a door to
the courts and that Congress would need to make a special law for this purpose.
It is indeed unfortunate that no action has been taken in nearly a quarter-century.
Justice delayed is justice denied, and this is a significant issue, not only to Native
people, but to the audience of world opinion upon which the international reputation
of the United States relies. The United States was quick to denounce the destruc-
tion of ancient monuments in Afghanistan, but places of great significance to Native
people are destroyed frequently within America’s borders, and sometimes by federal
agents and federal permission.

Finally, I must raise an issue which I did not hear in earlier testimony. Because
of the movement of tribes caused by colonization and western expansion (codified
as federal policy in the Indian Removal Act of 1830), it is essential that no tribal
government have the sole power to authorize the disturbance of the cultural site of
another federally recognized Tribe or Nation without the prior consultation with
that Tribe resulting in a mutually ratified Memorandum of Agreement enforceable
in federal court.

I recommend that the Committee instruct members of both the majority and mi-
nority staff to prepare a full bipartisan report to the Committee on this issue. One
case study which should be included in that report is the almost complete physical
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destruction of the site at Hickory Ground outside Wetumpka, Alabama, by the
Poarch Band to build facilities for gaming and for tobacco sales. This is a burial,
ceremonial and historical site to which the Poarch Band has no cultural affiliation
or historical relationship whatsoever. In fact, the Poarch Band sees themselves as
historic “enemies” of the main—forcibly removed—body of Muscogee peoples. The
Poarch Band secured this site—the last Capitol of the Muscogee Confederacy before
removal—by using federal funds for its protection, and has defrauded the United
States by its subsequent actions. They have treated burials with total disrespect.
The sacred landscape of this historic site has been bulldozed and partly paved. The
Poarch Band has disputed every effort by the Hickory Ground leaders and people
(citizens of the Muscogee Nation in Oklahoma) to protect the site and its burials.
While I am sure there are other sites where Tribes have cooperated in full respect
for the culture of another people, this one case will clearly demonstrate the abuses
which are not only possible, but easy to document sufficiently to the Committee that
this type of situation can lead to events in total violation of the spirit and intent
of NAGPRA, as well as religious freedom and historic preservation laws.

I take great pride in being able to address this Committee again on behalf of the
Muscogee people and, humbly, in the place of our traditional religious leaders, who
are at the most important point in their annual ceremonial cycles and could not
have testified at this time of year.

PREPARED STATEMENT OF DR. RoSITA KAAHANT WORL, VICE CHAIR, SEALASKA
CORPORATION

My name is Dr. Rosita Kaahani Worl. I serve as the Vice Chair of the Sealaska
Corporation, a Native corporation created under the Alaska Native Claims Settle-
ment Act of 1971 (ANCSA), and the President of the Sealaska Heritage Institute,
located in Juneau, Alaska.

I am also a member of the NAGPRA Review Committee, having served on the
Committee for 1lyears. It is in that capacity as well as administering a NAGPRA
program that I have had the opportunity to develop an in-depth understanding of
how the Act has been implemented over the past 21 years, and to experience some
of the challenges associated with the repatriation process that the Act authorizes.

As the members of this Committee know, ANCSA was enacted to settle the ab-
original land claims of Alaska Natives. Through that Act, the Congress authorized
the establishment of Alaska Native regional and village corporations as the instru-
ments through which the Act’s objectives would be implemented. Since that time,
Congress has enacted over 100 laws that define the ANCSA corporations as “Indian
tribes” or define ANCSA lands as “Indian lands”.

NAGPRA Grants

ANCSA corporations have made significant contributions to the implementation
of the NAGPRA, providing benefits to Alaska Native communities and contributing
to the survival of Native cultures. Alaska Native corporations and Alaska Native
tribes have participated nearly equally in the implementation of the Act. For in-
stance, from 1998 through 2008, twelve Alaska Native corporations administered
$2,294,194 in NAGPRA grants while seventeen Alaska Native tribes received
$2,409,684 in NAGPRA grants during the same period.

NAGPRA Repatriation Claims

Fifteen Alaska Native corporations have made successful repatriation claims for
1,730 cultural objects2 and thirty-nine Alaska Native tribes have made successful
repatriation claims for 526 cultural objects.

NAGPRA Review Committee

Three Alaska Natives have served on the NAGPRA Review Committee, and at
least one such NAGPRA Review Committee member was nominated by an ANCSA
corporation and the others were nominated by Alaska Native tribes.

Alaska Native Corporations Contributions to NAGPRA

The inclusion of Alaska Native corporations in NAGPRA has provided benefits to
Native people throughout Alaska and the lower 48 States. Regional ANCSA corpora-
tions, like Sealaska Native Corporation, have used their NAGPRA grant funds to
provide training for village corporations and tribes within their region to enhance

1Sealaska Report ANCSA Corporations and the Definition of “Tribe” 1999. An updated report
is in the process of being finalized.
2 0Of this total, 1,600 objects were individual glass beads.
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their understanding of the Act’s provisions and to build capacities to participate in
the repatriation processes that the Act authorizes. ANCSA corporations have also
dedicated their corporate funds to support NAGPRA activities. For instance, because
NAGPRA grant funds are not available to support costs associated with dispute re-
quests to the NAGPRA Review Committee, ANCSA corporations that have initiated
such requests are bearing the costs of those activities.

Some Alaska Native tribes have recently made decisions not to participate in
NAGPRA because they do not have the resources to support ongoing NAGPRA pro-
grams without the benefit of NAGPRA grants and supplemental organizational
funds. In these instances, tribal members have called upon ANCSA corporations to
file their repatriation claims. Likewise, Alaska Natives, who do not live within com-
munities represented by a tribal government have called on ANCSA Corporation to
initiate their repatriation claims.

During the time that I have served on the NAGPRA Review Committee, I and
my fellow committee members have observed an ever-increasing escalation in costs
associated with either making repatriation requests or seeking the committee’s re-
view of disputes. The dispute resolution process is often lengthy and sometimes re-
sults in costly litigation if the review committee’s determination is not accepted by
the parties to a dispute. In Alaska, the organized Native groups that are best able
to make these now sizable investments in the return of Native remains and cultural
items are the Alaska Native corporations.

In addition, under the Alaska Native Claims Settlement Act, Alaska Native cor-
porations are the statutorily-designated owners and managers of Native lands—they
are thus the first entities to which federal agencies would typically turn in deter-
mining the cultural origins and affiliations of objects of cultural patrimony. And in
a provision of Federal law enacted in 2004 and made applicable to all Federal agen-
cies, Public Law 108-447 directs Federal agencies to consult with Alaska Native cor-
porations. 3

In recent times, as a function of the Government Accountability Office’s findings,
there has been some debate associated with the inclusion of Alaska Native corpora-
tions in the NAGPRA regulations, and the Interior Solicitor’s Office has opined that
because the Congress employed similar terminology in the 1994 Federally-Recog-
nized Tribes List Act and in the 1990 Native American Graves Protection and Repa-
triation Act, the definitions in one Act should constrain the interpretation and appli-
cation of the earlier-enacted law.

However, it is not only critically important but imperative that each Act be exam-
ined within the context of Federal policy and the objectives that the Congress
sought to achieve in each Act. The 1990 enactment of the NAGPRA was built on
the foundation of assuring that cultural properties would be the subject of the con-
gressionally-authorized repatriation process—and that such properties would be re-
turned to the rightful owners or keepers of objects of cultural patrimony. The Act
had less to do with Native governance and more to do with Native cultures. That
the cultural context was what informed congressional intent behind the Act is found
in the unusual inclusion of traditional Native American religious leaders as it re-
lates to sacred objects.

In contrast, the 1994 Federally-Recognized Tribes List Act has its foundation in
the government-to-government relationship between the United States government
and tribal governments. The Act is intended to reflect the United States’ recognition
of the sovereignty of Native governments, and to assure that all Native governments
are treated equally under Federal law and policy.

Thus to predicate the interpretation of a law enacted in 1990 on a retroactive ap-
plication of a law enacted in 1994 that is based on a distinctly different policy foun-
dation, leads to misinterpretation of Congress’ intent in wanting to assure that the
repatriation policy was and is to apply to all Native people across the United States.

Accordingly, I would urge the members of Senate Indian Affairs Committee to
consider an amendment to the NAGPRA that provides the means for Alaska’s Na-
tive people to fully participate in the Act’s repatriation processes and to more effec-
tively realize the goals of the Act.

Another critical component of the Act requires museums to file summaries and
inventories, and yet, we know of one museum in the Northwest area that sold its
collection of cultural items that were subject to the NAGPRA without compiling a
summary or inventory. We believe that the burden of proof should be on a museum
to document that deaccessioned items are not subject to NAGPRA, as opposed to the
position that has been taken by the National NAGPRA Program Office—which is
that the burden of proof should be placed on tribes and Native organizations.

3Pub. L. No. 108-447, 118 Stat. 2809, Dec. 8, 2004.
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Clearly, the policy of the Native American Graves Protection and Repatriation Act
is to protect Native American human remains and objects of cultural patrimony and
to assure that they are repatriated to their rightful owners. The Act does not au-
thorize Indian tribes and Native organizations to act as unfunded law enforcement
agents charged with detecting violations of the Act or noncompliance with the Act,
nor does it assign the burden of proof to Native entities to police the actions of mu-
seums and document the origins of deaccessioned objects.

Finally, the members of the Committee are aware that the National Museum of
the American Indian Act (NMAI Act) was enacted into law in 1989—and thus while
preceding the enactment of the NAGPRA, the NMAI Act includes provisions similar
to, but not identical to the provisions of the NAGPRA which authorize the repatri-
ation of human remains and cultural objects. Nonetheless, the Government Account-
ability Office has recently completed an examination of the Smithsonian Institu-
tion’s implementation of the repatriation provisions of the NMAI Act and found
them lacking. 4

Native groups have also expressed concern that the NMAI Act has been inter-
preted by the Smithsonian Institution as applying only to Smithsonian’s Natural
History Museum, the GAO concluded that “the statutory language and its legisla-
tive history do not support that view.”5

As has been discussed in various forums on the NAGPRA, tribal commentators,
as well as representatives of museums and scientific institutions, have expressed
the view that the Congress should act to extend the provisions of the NAGPRA to
all museums within the Smithsonian Institution.

I thank the U.S. Senate Committee on Indian Affairs for affording concerned Na-
tive people the opportunity to share their views on the implementation of the Native
American Graves Protection and Repatriation Act with the Committee and the Con-

gress.

4U.S. Government Accountability Office Report to Congressional Requesters, May 2011, enti-
tled “Smithsonian Institution: Much Work Still Needed to Identify and Repatriate Indian
Human Remains and Objects”, GAO-11-515.

51.d., page one, GAO-11-515, Smithsonian Repatriation.
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PREPARED STATEMENT OF THE SALT RIVER PIMA-MARICOPA INDIAN COMMUNITY

Inbraduction

The Sall River Pima-Muricapa Indian Community (SRP-MIC) is located in Central Arizona,
nearest the city of Scoltsdale, Arizona. The SRP-MIC censists of a confederation of the
O’0dham and the Piipaash culiures, which are two dilferent and distinet eultures with unique
histories and languages., The SRP-MIC {and the Gila River Indian Community of the Four
Southern Tiibes of Arizona) claim aboriginal terrilory of 3.8 million acres of South Central
Arizona as adjudicated in 197Q by the U.S, [ndian Claims Comumission through Docket 228, The
Four Southern Tribes of Arizona currently use the eombined adjudicated land claims aren of the
SRP-MIC the Gila River Indian Cormmunity, the Ak-Chin Indian Communily, and the Tohono
0*0dham Nation as a basis for consultation althouph recent anthropolopic studies now recopnize
the aboripinal usc arca of the Q’Cdhem, Piipaash, snd thelr ancestors existing enstwand into
present day New Mexico, northward Into present day THeb, west to the Pacific Coast, Sputhward
of the Sierra Oceidental into Mexico (where there are siill O*Odham villages that are a part of
the Tohono "Odham Mation.)

The O*Odham cullure consists of four present-day federally-recognized tribes that have o shared
language, history, culture, and religious beliefs. This proup is commonly known as the Four
Souther Tribes of Arizona {referred to in the remainder of the comments as the Four Tribes) and
vonsists of the SRP-MIC the Gila River Indian Comununity, the Ak-Chin Indian Community, and
the Tohono &’ Odham Mation. The Four Tribes have a relationship of shared proup identity that
can be traced histerically and prehistorically between the Four Southerm Tribes of Arizona and
the people that inbabited the southern Arizena and the northem 1egion of present day Mexica
from the time when the first pecple walked thess Jands in time immemorial. We base onr cultural
affilintion claim on geopmphicsl, archaeological, linguistic, aral historyforal tradition, and
historical evidence hased an current standards of scholarship in the respeclive disciplines. The
Four Tribes claim cultural affiliation ta the archacalogical cultuces as well as 1o all others present
in our aboriginal claims area during the Prehistory of what is known as Arizona and Mexico
today. These nffiliations include several archaeological cultures including (but not Iimited to)
the Archaic, Paleo-Indian, Hohokam, Salada, Patayan, and Sinagua.

Comments

These comments were drafted in response 1o the solicitation for Indian iribes, Mative Hawallan
organizations, muoseums, Pederal agencies, and members of the public to provide commenis in
Anticipalion of the Discretionary Review af (he Native American Graves Pretection and
Repalriation Act of 1990 (NAGPRA).

The main principles of NAGPRA arc to provide for the protection of undisturbed burials, and to
provide & mechanism for the repatriation of human remains, funerary objects, sacred objects, and
ohjects of culfural patrimony to Native American groups for culturally appropriate disposition.
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NAGPRA strives to saothe and correct the injustices inflicted on Native peoples that accurred
due to the disturbance and destruction of sacred burial places of our encestors and the wiongful
collection of objeets that arc vital to continuing owur traditional way of life. The SRP-MIC
supports the many of the changes to the rule as recently amended, and provides further
comments as solicited for consideration in the development process fo provide direetion and
guidance [or {ulure discretionary review, These comments are o address two specilic topies: (1)
Meeded amendments to exigting 43 CF.R. Part 10 for corrcetions, clarifieations, or refinements,
and (2) comments on specific changes recammended. The comments are arranged by section.

The people of the SEP-MIC and the Four Southern Tribes of Arizona have deep and binding Lies
to ane another and believe that the health and continued existence of our communities relizs on
these bonds, We hold the belief that people are more than physical beings, and people do not
cease to exist (spiritually) or to have ties to this santh at the time of death, but 2o on to a new
world where they continue in a new form of cxistence only if their physical remains from this
world arc allowed to continue ihe natural progression undisturbed until their return to the cacth,
when the eotire bady breaks down and is undistinguishable from the dust. We alsp believe thal
all objeets placed intentionally with a burial must be kept with the body and subject to the sams
disposition of the associated remains. The SRP-MIC acknowledges the great importance of
advancemeit to an cquitable rezolution for the many individeals currently awaiting dispesition
and looks forward ta the time when all of our people are freated with the respect and dignity thal
all people deserve.

Title 43; Public Lands: Enterior

PART 10—NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION
REGULATIONS -

These comments were generatcd somewhat broadly to address issucs that hamper the overall
MAGPRA process. There are issues that are very complex and tend to affiect several dilferent
sections, which makes it is difficult t0 generate comments or suggest changes without going into
a lenger and more thoraugh discussion. [n working on these comments it is very clear there is a
need for the Nafional NAGPRA, the NAGFRA Review Committes, Native Americon
Tribea/Groups, and Congress (o engage in extensive continuad ecansultation o solve the more
pervasive problems nll pariies face in working with NMAGPRA.

Subpart A—Introduction
§10,2 Definitions,

Expand “Ttems of cultural patrimony™ to include intellectual property like songs, oral history
regardings, photes of burial practices, rituals, cercmonics, and digitization files of this
informatian,
The SRP-MIC supports the delinition of “Malive American™ meaos cf, ar relating o, a tribe,
people, or cultura, that s or was indigenous to any geographic area that is now located within the
boundarice of the Uniled States.
o Matedal cullures designated by the discipline of archaeolopgy (For prehistarie
discoverics) are arbitrary and penerally do not accuarately describe the oxisting
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cultural ties betvreen groups of people through time and space that are described
in cral history. Even documented oral history by ethnographers ofien failed to
accuralely record information due lo misinterpretation of information where
observers used their awn cultneal background and biases 1o describe poonle with
totally different ways of life.

o Same documenled oral history [hiled to include informalion because recarders
failed to understand the impartance of oral history and didn’t record portions that
didn’t answer rescarch questions at the time.

" The term “Traditional religions leader™ should be revised to emphasize that the tdbe delines
and appaints traditional cullural leaders wsing criteria delermined by internal religious and
cullural values. When a tribe or community olficially names ar designales a tradilional religious
leader, and makes an official statement to the Mational WAGPRA Propram (or WRE) no other
official ar entity (including the Sceretary of the Interior, Dasignated Federal Officer or other
federal government representative) has the right te deny or question the religious leader to
“yerify™ that designation.

The SRE-MIC recommends a revision of the term “culturally unidentifiable buman remains” to
Ygultwaally vnidentified buman remains” t0 aveid suggesting there is no reasonable way to
Identify the individvals' eulural affiliation.

The SRP-MIC recommends inclusion of a definitian of (he term “consuliation” 1o include the
following ideals

o Definition of “consultation” should be developed with inpul from beth irbal
governmen!s und lederal agencies,

o “consultation is a meaning(ul and timely process of open discussion and jeint
deliberations

o Consultation should include discussion on potential issues, changes, or actions by
a museum or Federal ageney in possession of Mative Amerfean culoural items

o Consalietion should include any lineal descendants, Indien tribes, and Native
Hawalian orgunizalions with o righl 1o claim such items.

o Consultation should consider the views of others, in a manuaer that is cognizant of
all parties' oultoral values

o Consultation between povernment apencies and MNative American tribes shall be
conducted in 2 way that is mutually respectful of each party's soveraignty,

o Consultation must recognize the needs far confidentiality wilh respect to places
that have traditional tribal cultural significance andfor for eultural infermation that
15 not published anywhere in existing scholarly ar other litcrature.

Subpart B—Human Remzins, Funerary Objects, Sacred Objects, or Objects of Cultural
Patrimony From Federal ar Trikal Lands.

§ 10.3 Inmtentipnal arehaeological exeavatfons and § 1.4 [nadvertent discaverivs.

10.3 & 4 should be amended to include provisions piving deference to previously mached
agreements concerning treatment and repatriation where all the relevant and appropriate parties
were involved In consullalion and agreements so the linal disposition of items happens in a mare
timely and respectful manner and to protect confidential resouree locations and scnsitive cultural
information.
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§ 10,5 Consultution.

The SRP-MIC recommends the Scerctary of the Interior direet National NAGPRA and the
MNAGPRA Review Committee to be more transparent and fortheoming with tribes during the
MAGPRA Review Cammittee (MRC) nomination process preseribed in the act, The SRP-MIC
and other members of the Four Southern Tribes asked for povemment-to-government
consultation regarding the NRC nomination process and there was no reply or attenipt to even
listen 10 1he tribes’ concerns, questions, or problems,

There nst be reciproeity in tenms of conununications with tribal aroups. When a tribe requests
information or submils requesls information an any MAGPRA process the NRC should be
required to respond in a timely manner. To [acilitate this process a comment porlal on the
internet can be implemented that would sort the NAGPRA related corments into specifie
catepories that assipn a specifie priority to the comments and requests e allow the appropriate
respense within the prescribed time poriod.

$10.7 Dispesitien of unclaimed human remains, funerary objects, sacred ohjects, or
objeets of cultural patrimony. [Reservel]

Sec attuched comments,

Subpari C—Human Remains, Funerary Ohbjects, Sacred Objecis, or Objects of Culiural
Patrimony in Museums and Federal Collections

§10.8 Summarics,

The MNational NAGPRA program is digitizing all inventories and sommarties for publication on
the website. The Salt River Pima-Maricopa Indian Community {SRP-MIC} would like the
opportunity to review the inventorics and summarics before they are posted on the website, The
SRP-MIC recommends redaction of the oripinal documents fo protzet specific locational
information ta prevent looting ar vandalism of any existing in situ burials or intact cultural
tesourees and to proteet important cultural information that the tribes do not wish to become
public knowledge, We would also like a digital copy of any digitized filcs related {o the Salt
River PMima-Maricapa Indian Community when thay are made available for data management
purpases.

Database information should have specific query features available to filter out Federal Register
Motices for Collections that have been previously repatriated to reduee the amount of “database
clutter” that confuses NMAGPRA research and hampers implementatiorn,

§10.% Inventories.

NAGPRA and ils implementing regulations do nol provide National NAGPRA or any ather
federal cntity with tools to cneourage or ensure that federal agencics within or outside of the
Department of the Interior comply with the act, The civil penaliies established in section ¢ of
NAGPRA do nol apply to [edem] ageacies; only o musenms. Absenl such iools, there are
limited options for holding ageacies that arc not in campliance with the ael accountable. In
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addition, the micchavism that NAGPRA zpecifically provides to ensure federal agency
vompliance—lawsuits by nonfederal partizs, such as Indian tribes, against federal agencies—is
rarsly used.

§19.11 Disposition of culturally unidentifiable human remains.

There arc issucs that lic specifically in repatriation under Scction § 10.11 because the
preponderance of evidence secms to be subjective to the institution and at the
discretion of the instifution. In some cases tribes have no trouble establishing cultnral
affiliation and repatriating collestions recovered afler 1990 under Section § 10.5-4, while
historic collections (sometimes from the very same sites or archacolopical regions} arc very
dillicult to repatriate even though the irfbes have already repatriated numercus collections thal
arc contemporancous to the historie collections with oo problems, Many of the people and
objects represented in the historie collections have been in custady for longer than they lived.
Traditicnal cultural information is generally rot given the same evidential weight as published
litcratmre even thongh aral histary ie specifically listed as a line of evidence for establishment of
cultural afiiliation. Archeological information or ethnographic information may not even
accurately record ciltural infermation or may have provided inudverlent misinformation due Lo
cultural and social as well as the cxistence of fermidable lanpeage bamriers.

In some cases the institulionfagency repository will nat repatriale uniess there is priar precetdence
that different museums have already repatrinted remains from the discovery area and from the
temporal period as the histaric collections they arve holding despite the tribes satisfying the lines
of evidence for a preponderancs of the law. In other cases the institution/agency repoesitories will
ool repatriale even If precedent and preponderance are bath satisfied.

There should be some safcguards for the tribes to proteet thom from having to continue to
provide more and more cultaral information to try to establish a preponderance of evidence. In
some instances the consullatiens are viewed as “intelligence gathering™ 1o establish additional
research questions far the collections 1o be held longer.

Section 10.11 Disposition of Culturally Associated and Unassocinted Funerary Objeeis

Section 1011 © (4) The SRP-MIC insists that NAGPRA regulations require the transfer of
control of both human remains and their associated fumerary objects 10 appropriets Mative
American groups as the new rule is not clear regarding disposition of associaled cullural or
funcrary artifacts. It Is inconsistent with Uniled States common law g allow muscums and
[Federal agencies to keep the associated fimerary objects while requiring them to transfer control
of the human remains.

Funerary Objects represent offerings intended as gifts and spititial offering 10 the deceased.
Tribal members place offerings (funerary objects) with a decensed relative or [ellow community
member (whom are alse considered relatives in a sense) as a religious praclice that is a vifal part
of religious and cultural rituals performad at death on behalf of the deceased and for the living
comnunity. Thore is universal agreement that these items are the property of the deceased and
no one should deprive the dead of his or her tributes from the living — which is alse supported by
lepal precedent that slaies the living have an obligation to care for the dead, The disruption of a
spiritual process (by burial dishwbance and excavation) and then tlie appropriation of funcrary
objects is a violation ol the tobes® religious {reedom, and endangers the (dbal members™ heallh
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andl wellare to such an extent that the cultural agreements no longer need to be spelled out
because they are so eulturally ingrained, The placement of funcrary objects, their protection, and
the community’s cantinued respect of those ohjects nlso gives the living comfort that at the time
of their own death that the community will respest and honor them in the samc way that all of
our people have been honored and protected from time immemerial. In this way, we can also
deduce the preference of the deceased in NAGPRA situations concerning the disposition of his
or her bady and funerary belongings.

The SRP-MIC believes that hwman remains, funerary object, and unassociated funerary objects
are imbued with equal spidilual slatus lor treditional religious reasons. As such, the SRP-MIC
objects to the appropriation of funerary abject, and unassociated funerary objects by scientists for
the purpese of future tesearch, To allow for the retention of funcrary objcets as scientific
specimens without the voluntary consent of the legally anthorized reprasentatives of the ribes
dehumanizes the deceased and vielates the religious iights of the living deseendants. It alse
damapges the rclationships between Lhe tribes and the scientific community, when a relationship
of mutual understanding could be forged and further research could possibly be undertaken ina
joint effort in a way that protects and honors their eollural beliefs,

The SRE-MIC does not stand in opposition of scientific research in general, but insists that the
basic humanity of ancicnt, prehistoric, historic, and contemporary people be recogunized and
protecied in the same way that the remains of all other cultural groups are recognized and
pirotested throughout the country repardless of cultural alfiliaticn or the presence of next-af-kin.
We believe that each and every Native American proup has the inherent ripht to decide what is
appropriate for their people, whether that be cootinued scientific sludy as approved through
intensive tribal consultation and with their full cooperation; or the expedient repatriation and
interment af the individual with appropriate ceremony, rilual, and observance.

§10.12 Civil penallies.

Mandate that Federal agencies eomply with the Act and its regulations.
Tor ¢ivil penaltes, “The Secretary must acknowledge receipt of an allegation of failure (o
comply and refer il to the appropriate authordiies for investigation within 15 days™

Subpurt D-—General

§ 10,6 Roview commrittee,

Review Committee Nomination Process

Statutory requircments should be thoroughly axplained on the website if not in the Federal
Register notices.

The Maiiona! NAGPRA nust ensure that all NAGPRA Review Commitice (NRC) nominations
arc faitly screened to confirm that the nominees and nominating entities meel siatotory
rejuiremnents.

This comment relates to the SRP-MIC comment mads under § 10,2, The scrcening process must
be open and transparent. The Lribes and interested parties are unable (o obtain informalion
regarding the selection process. Inquiries were ignored or vague replies sent to mollify tribes,
‘This comment relates to the SRP-MIC comment made under § 10,2, Specific requirements or
desired experienee for candidates shonld be listed in the Federal Register notices and in the
slatuie, The Four Southern Tribes questioned the selection process, and the National NAGPRA
Program statcd the candidate for raditional religious leader was chosen because that person had
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the appropriate educational background to fulfill the dutics and responsibilitics of the NRC. The
Four Southern Tribes nominated two individouals based on their traditional relipions leadership
and extznsive NAGPRA experience, but did not include information on educational background.
Educational background was nal listed in the register notices, nor was it requested by the NRC
during the selection process, and it was unknown that educational background would be
RECessary in some manner Lo determine qualificalion of traditional religious leadership,

* This comment relates to the SRP-MIC comment made under § 10.2. The WRC screening process
should be anended 1o include some mechanism to allew the tribes and traditional cultural {eaders
to adhere to their tespeetive culturel mandates as needed. The Federal Register notices should
require nomination af tribal representatives or traditionzl raligious leaders it is the rzcognition of
the Cotnmunity as a whole to determine that a practitioner is a “traditional religious leadar™ as
defined by intemnsl cultural values.

s The teibally designated tribal religious leaders should wot have to make statements to werify their
authenticity of traditional religious leadership. “Verification” is offensive and snggesls thai the
tribes are unable Lo identify a tribal religious leader without the approval ol the National
NAGPRA Program, NRC, DFOQ, or Scerctary of the Interior.

Malional NAGPRA

¢ National NAGPRA shounld not be housed within the Mational Park Service, It is a confliet of
inlerest and does nat allow National NAGPRA enough authority 1o implement NAGPRA.

+ Nationa]l NAGPRA’s treining efforts are reaching the tribes for the most part, but 1he telbes find
Lhat the agencies don’t have the same level of training or understanding el the process which
hamperz the repatriation processMAGPRA requirements for federal apencics and imcrcases
consultation costs.

» Cultural Affiliation is difficult and seme nwseums are arbitrary and capricious when evaluating
colural affilintion based on their own intentions 1o keep collections or Lo repalriate to a different
tribe. Tribes musl provide exiensive information for some museums even though cultueal
affiliation was obvious to other mmscums. The National Park Serviee could institute training for
museums and Federal agencies on how to determine cultural affiliation Lo establish a fair and
consistent process for establishing culiural affiliation, The National Park Service could develop a
temmplate for the eultural affiliation reports that tribes can use.

« National NAGPRA, faces a hope challenge in cansalting with the tribal camnmaunities in the TS,
There must be a mechanism for consultation that allows for oibal attendunce and meaninglil
participation. The raond ol conference call listening sessions 1o discuss this particular issuc was
not an effective method far conducting tribal consultation because it did not allow for question-
answer sessions or discussion of plans for resolution of major issues,

Conclusion

In the reeent NAGERA lLearing, the question was posed whether there could be 1esolution with
the Act, or if a new statute should he developed. In some ways a new law would be best as there
are many negative connotations with the Act that may be insurmountable. Until that time the
tribes are more than willing to fry and work together with the many enfities to resolve the
exisling issues to facilitale repalriatian,

PREPARED STATEMENT OF WILLIAM F. LimMP, PH.D., PRESIDENT, SOCIETY FOR
AMERICAN ARCHAEOLOGY

Dear Chairman Akaka:

Thank you for holding the hearing, “Finding Our Way Home: Achieving the Policy
Goals of NAGPRA.” Implementation of the Native American Graves Protection and
Repatriation Act is a very important issue for the Society for American Archaeology
(SAA), which represents some 6,800 members who work in a range of settings, from
academia to tribal governments. As an active supporter of the idea, passage and im-
plementation of NAGPRA, and as one of the key organizations involved in drafting
the original regulations, the SAA welcomes the opportunity to provide testimony on
recent developments in the legislation that affect our members. Since passage of
NAGPRA, the SAA has seen a considerable expansion of institutional and tribal col-
laborations as a direct outcome. This collaborative work continues to be a growing
strength in archaeological investigations in the United States. NAGPRA has encour-
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aged active engagement among institutions, agencies, Native American tribes and
Native Hawaiian organizations through consultation as outlined in the regulations.
The regulations have led to the development of relationships of trust and mutual
understanding of the law.

Our understanding of this hearing’s purpose is that it will address issues that
have emerged resulting from the recent Government Accountability Office reports
on NAGPRA (GAO-10-768 July 28, 2010) and the Smithsonian Institution/NMAI
(GAO-11-515 May 25, 2011), and implementation of the final regulations on the
Disposition of Culturally Unidentifiable Native American Human Remains (43 CFR
10.11). The SAA respectfully submits the following points of concern on these issues.
We also note that the Society has provided detailed responses to the DOI (letter
dated June 29, 2011) in response to their request for comments on the overall
NAGPRA process. We have attached a copy of that letter for your reference. In par-
ticular we note that in these new regulations there are no contingencies under
which a museum could hold culturally unaffiliated human remains, an oversight
which W(ii believe is in neither the public interest nor the interest of all stakeholders
concerned.

1) We would like to express concerns about DOI’s response to federal, tribal, and
public comments on the draft regulations of 43 CFR 10.11 that were submitted prior
to the implementation of the final regulations in May 2010. While many comments
were addressed in the published notice, very few appear to have had significant im-
pact on the development of the regulations from their draft to final form. Additional
written comments were solicited immediately prior to the implementation of the
final regulations with assurances given by representatives of the National NAGPRA
office that these comments would be used for future revisions and/or amendments
to 43 FCR 10.11. Given the upcoming discretionary review of the full NAGPRA reg-
ulations, will these additional written comments be revisited as well? This issue is
critical one for the Society and its membership because many points of this section
of the regulations remain unclear, inconsistent with the original NAGPRA regula-
tions, and potentially harmful to the positive relationships that have developed
among Indian tribes, Native Hawaiian organizations, museums, and Federal agen-
cies over the past 20 years.

2) Funding in the form of NAGPRA grants has not increased in proportion with
the increase in compliance and disposition activities required to implement 43 CFR
10 and particularly the new requirements of 43 CFR 10.11. Both tribes and institu-
tions face an increased financial burden in conducting consultation, background
study, and other associated activities. The GAO report supports our concern with
funding shortfalls. For example, on page 28 of the GAO Report on NAGPRA, all
Federal agencies identify lack of funding as the primary obstacle to compliance ef-
forts. The U.S. Fish and Wildlife Service alone estimated that “it would cost $35
million and take 28 years to properly review all of [their] collections for NAGPRA
items.” Compliance requires qualified individuals, suitable facilities for maintaining
inventoried human remains and cultural items, time to engage in thorough con-
sultation efforts, and resources for the processes of repatriation and disposition. All
of these activities require substantial funding. The Society recognizes the signifi-
cance of the comments of Senator Murkowski during the hearing regarding best
practices and agrees that there are ways that the overall process could be stream-
lined for museums as well as Federal agencies to facilitate compliance, but funding
will still be necessary. NAGPRA grants are an important source for compliance ef-
forts for tribes and museums, and the Society urges substantially increased funding
for this vital program.

3) We are also strongly committed to the continuation of scientific investigations
of archaeological objects and skeletal remains that help illuminate cultural affili-
ation, past lifeways, or other important topics. NAGPRA seeks to balance the rights
of Native communities to reclaim remains of their ancestors with the public interest
in preserving, documenting and understanding our shared past. But these interests
often overlap, and the Society would like to draw the Senate’s attention to the im-
portance of preservation of evidence of the past by museums, and the value of sci-
entific investigations—when agreeable to all stakeholders concerned—in helping un-
derstand the past and advance the interests of Native communities, scholarly com-
munities, and the general public alike.

4) GAO review of NAGPRA also examined the National NAGPRA Review Com-
mittee. The report identified concerns about inappropriate actions of the National
NAGPRA Program in the appointment process of Review Committee members. In
addition, the report notes that past appointees were unaware of how the appoint-
ments were made subsequent to the submission of nominees (GAO-10-768 July 28,
2010, Page 48). The Society agrees with the GAO report findings that the actions
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of the National NAGPRA Program and the lack of transparency in the appointment
process undermines the confidence of those who would use the Review Committee
to facilitate dispute resolutions and for findings of fact. It is important that the ap-
pointments be made with the goal of providing a balanced panel of individuals rep-
resenting all concerned parties. The Society would ask what measures will be taken
in order to ensure a balanced process?

5) The Society would like to draw attention to two key issues of concern per-
taining to the Review Committee’s approach to the facilitation of disputes and find-
ings of fact.

The fairness of the process. There is a wide perception that certain types of evi-
dence and those who present them are not given equal treatment or value by
the Committee. Representatives from both institutions and tribes perceive im-
balances in time and attention accorded each side in disputes.

The weight given to the findings and recommendations of the Review Committee.
Misunderstandings and frustrations abound regarding how parties should inter-
pret and act on the findings and recommendations of the Review Committee.
The law is explicit that the committee’s decisions do not carry the weight of
legal decisions and are strictly recommendations. Increasingly, however, those
approaching the Review Committee for findings and recommendations either
misinterpret the weight of findings and recommendations as carrying the
weight of legal decisions or, conversely, want the Committee to be empowered
to make findings that have the weight of legal decisions.

Overall, there is a lack of clarity on how the deliberations of the Committee are
undertaken, and how parties who seek the guidance of the committee should re-
spond to the Committee’s findings and recommendations. The SAA asks what can
be done to make the process more transparent, in order to ensure that those requir-
ing the use of the Committee as a neutral party in the facilitation of disputes and
findings of fact can do so with the confidence that the process requires?

In closing, the SAA wishes to underscore the continued need for maintaining con-
sistency of process and balance in consultative relationships that have emerged in
the implementation of NAGPRA. The concerns expressed reflect issues that pose po-
tential hardships to all parties under the process outlined by the recent changes to
NAGPRA and challenges to the continued success of achieving the policy goals origi-
nally established.

Thank you very much for your time and consideration.

Attachment
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SAA

SOCIETY FOR AMERICAN ARCHAEQLOGY
Iune 29, 2011

Mr, David Tarler
Designated Federal Officer
Nutional NAGPRA Program
Nutional Park Service

1201 Eyc Sireet, NW
Washington, D.C. 20005

Dear Mr, Tarlar,

The Society for Anerican Archaeology appreciates this opportunity to provide commants for
consideraton in the upconting diseretivnury review of the full Natve Amarican Graves Repatriation Act
{MAGPRA) regulations. As an uctive supporter of the idea, passage and implementation of the Native
American Graves Frotection and Repatriation Acl, and u5 one of the key orpanizatfons {nvolved in
drafting the original regutlations, the Society for Ameriean Archaeology is pleased to respond to the
questions recently posed by the National NAGFRA Program, Motional Park Service: “(1) Based on 15
years of use, do the rules currenily codified at 43 C.E.R. Part 10 need ony amendments, such as (but not
lirnited tv) corrections, clarifieations, or refinements?; and (2) If the answer is yes, then how shoald the
rules be amended?” We eammend the National NAGPRA Program for undertaking this discretionary
review, and offer the comments that follow as constretive recommendations to provide greater elority,
efficiency and transparency (o both NAGPRA requests and to NAGPRA compliance efforts, and ta better
achieve the balancs of interests that lies at the heart of the lepisltion,

The: Society is composed of some 6,800 members, representing a diverse mnge of interests, who promote
the Sociaty’s goals of scientific and responsible archecalogical research, cooperative stewardship of the
archacological record, and education of the breader public of the valee of archueclogical lmowledge, In
this, we believe that NAGPRA ks worked well and the original regulations have proven robust, resulting
in engagement and collaborativa research involving Indian trihes, Mative Hawadian organizations. nonr-
Federally recognized Native communities, museums, repasitories and Federal agencics. Consultatons
among archacolugists, musenms and Native communities, whether iibas or Native Hawaiian
organizations, lake place daily, and a new generation of scholars hius grawn up with MAGPRA as o basis
for ethical research end practice. According to the most recent MAGERA Mational Pragrem repatriation
summary (available at the NAGPRA Program's web site FAQ) repatrfatlon actions io date have favolved
nearly 40,000 individuals and one million ohjeets,

‘Whiile the original NAGPRA regulations have been effective, we remain concemed by more recent
developments over the past four years. This Includes the drafting and jraplementation of the regulations
on the Disposition of Culturally Unidentifiable Human Remains, or 43 CER 10,11, and the recent
Governmment Accountability Ciice (GAQ) reports on NAGPRA and dhe Smithsontan Ingtitution. In
regards to 43 CFR 10,11, wnd nssocinted seetions 10.12 and 10.16, the Scciety maintzins ils previously
stated position in our comments submitted to the Deparument on May 11" 2010 that these regulations, as
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written, have the potential to harm 1be productive and calluborative relationships that have developed
through the good faith efforts of institutions to repatriate huron remains and objects cavered by
NAGPRA Lo descendant communities. Furthermore, the Sociery wishes to learn what actions will be
token in response to the two GAQ repons, partiedlarly regarding: 1) what will canslitute full compliance
and accurate reporting under the lnw, including penaltics for filure, 2) what structural changes may be
made within the Nalional NAGPEA Program 1o help facilitale preater efficiency of compliance efforts by
all partics; anil 3] how Ihe NAGPRA Review Committes will bz managed to maintain the fairness of
process delined within the epulations.

We are paticularly concerned by this apparent erosion of balance in both recent ulemaking and in the
aetions of the Review Committee. The Act was premised on a balance nat marely between the interests
of tribes and scientists, where individuals might feel one or the other might 1ake precedence, but on the
cruckal balance between the valid interests of Nutive communities Lo reclnim ancestral remains on the one
hand, and the equally valid and vital public interest in the decumentation, interpretation, and preservation
of our shared human past on the other. Our commenis are nimed at restoring a balance we believe hag
buecn lost in recent years,

Whils our eomments are organized by section for your convenience, we wish to emphasize that our
primary concerns are with the mars recentl}' promulgated regulations Issweed as § 1011 Dmposmun of
culuerally gnidentifiable human remains,

& 10.2 Definitions,

= The definitions of xnassociated funerary objecks and ausewns need ta be consistent between the law
and the regulations. Currently they difer in ways that allaw for confusion in interpretation.
Suggested lunguage for each iz as follows with additions to the repulaticns in bold print and deletions
struck thrauph:

o Ungssocigted finerary objects means objeets thal, as a pert of the death rite ar ceremony
ofa cu]ture, are reasonably believed to hove been pleced with individuoal humsn
r(:m-lll'.l'i ulther at the t1rne of death or tater, 'n!wre the remams {hase—Fuaery-ebjee!s-fof

ickhthe bkt Iy are not in the possession
01' contml of a muscum or Federl apency. Objchw Lhm were displayed with individunl human
remains as part of a death tite or ceremany of a culture and subsequently rerurned or
distribuled sccarding to traditional custom to living descendants or other individuals are not
considered unassocieled funerary chjeets,

o Musetin means any insttution or Stete or locsl government ageney {ineluding any inslitution
of higher learning) 1hat has possession of, or control over, human remains, funerary objects,
sacred objects, or objecls af cultural patrimony and receives Federal fonds. Such tertn does
not Tuclude the Smithspnian Institution or any other Federal agency, as specitied in §2
subsection 8 of the Act,

§ 10.5 Summarics.

*  There is aty unnecessury duplication of effort in the publicarion of summaries in the Federal Reglster
regarding associated fimerary objects and nnavvecinted fanerury objects when these cullural items
come from the same archaeological site. "This issue also applies to sections § 10.9 Inventories and §
10.10 Repatriation (wher applicable), Currently, lwo separate sets of documents ars required 1o
meet requirements for eomplinnee witl: the reguiations when thess cultunl items come from the same
archaenlogical site. Given that the only differance between an asseciated and unassaciated funsrary
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object is the presence of hurman remains either from the associated archaeological cantext or the
holdings of the musenm ar Fedaral apency, we would sugsast that the process be sweamlined Lo altow
far these ewltral itams o be publisked in the sams dosuments, This would reduce the: burden of
efinrt for muscums snd Pederul agencies, and, where eppropsiete, foelilale the provess of repairiation.

& 18.9 Invantorics.,

The determination of the number of individeal sers of human remains from sites with {) multiple
burials, 2} fram mixed use sites, or 3) where the reraing have been fragmented o disimegrated to a
point where idenlification is uncertain leads to Imprecision in the inventory proccss, This is
tecognized by forensie and bioarchasological spainlists and cannat ba controlied for by the museums
or Federal apencies during the inventary process. As a vesult, numbers of individual remains
subimitted in the inventories are not always correct andd human remains can be missed or mis-
idennified as animal retmains. Currently, when thess eyrors ara recognized, musemas aod Federal
ageneies mwst sebmit 2 new Notice of Invenory Complotion and, in the case of cubturlby affiliated
humpan remains, & new Naties of Intent to Repairate. This i< wo unrecessary burden ond we
reentranend developing a srocess (o aliow for an amended netice rather thaz submission of & sew
enre. Similarly, mincr changes in afier kKinds of Inforrmmion, suck as identified categories of ouitural
itens, rlight ajse he betier served by amended rather than naw notices.

See also comments under § 168 Summaries,

§ 1010 Repatriation.

As noted above wilk the fnventery process, there should be & means of submitting sy amended notice
sather than 2 new Matite of Intent to Repatriate in noses whers amors in the originat inventory of
humasn remeing andlor the categanies of eufluma iterm lizve oocawrred and arc singly being cotrected.
See zlso commenis vnder § 16,8 Summaries.

$ 11L11 Disposition of cuMfurally unideptifiable human remains.

Please note: the first four points that follow refleet views praviously stated 1o the Depastment in our
May 1 I"‘, 2010 comments on the final rles for 43 CFR 10,11,

The newly-created definition for the term “dispoasition™ should ba deleted. The statury uses tha term
“dispositian™ without definition, and partiss have spent tha past twenty years interpreting ibe term
accordisng to its ordinery meanings as they work togeiher 1o eoosider and constract custavsized
meotulions for bunas touwains and cudinesd Henw in coflections, Tiibes, mussums, md agenties
shoeid be sllowed to continue develoging customized resolutions thar refloar the divershy of
perspectives and imerests involved. The now definiifon, reguinng n “tronsfer of control,” crames
confusion abeut nerpretiion and eppears to Jimi the potentinl opponiunities for parties o customize
resoiutions,

Section 7[b} of NAGPR A, nccommadating seientific srudy under specific circurnstances, should he
cxtended o apply o culurally unidentifiable human remains 25 well us those alraky affiliated, The
justifications underlying Lhis provision apply equally to all human remains and exlivral items. During
NAGPRA's fmplementatian over the past twenty yers, mutually agreed upon forenshe investigadon
has proven to be extremely valuabic in resclving affiliation questions. Such activities pan be
sxepeeled to be pven mops wseful i addressing the complex questions associated with curremly
uraffiioed humon remaing and they shoubd be supported.
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Secilan 7({f) of NAGPRA, limiting liability for meseums teking actions in good foith, should be
exrended 1o apply to disposilions under the new rule as well as repaitiations under the statute.
MMuseums carrying cut their obligations under NAGPR A, whether involving repatriation of culmirally
affilinled humun remains und cultural items or dispogition of those designated ag celturally
unidendtiable, should be given cansistent protection from challenges to their actions.

Unilateral reburial by museums or agencies should nol be on option proposed by the rule. Such a
suggestion discounts Lhe Impartance of appropriute ¢ulmral and spiritusl contexts for reburials snd
Frils to acknowledee any value associated with ongoing curatlon of human rernains,

Currently there is no specific tie frame for full complianee with this section of the regulatons, and
the Scciety would armue against strict ime frames for any section regarding compliance other than the
standard 90 day requirement for the initiaticn of consultation under paragraph (b)(1){i}. Given the
seope of work for conseltation and documentation specified in this seotion It would be un
unreasonable burden to require a dzadline for completion of compliance effurs.

Paragraph (B)(2)(ii} represents o controversial aspect of the repulations that is recopnized by
museums, Federal agencies, and Indian leibes. Given the mulliple ways in which aboriginl lands
may or may not ba identified, there is 2 potemufal for conflict to arise during the consultation process
as muitiple claimanis may have cqual tite, Thera is slgnificant concarm as ¢ how *aboriginal lands
would be delined, impacts on individual Indian trbes® rghts to assert fulure claims based on how
aboriginal lands are defined in this section, and how all potential parties involved would scliieve a
motually agreenble dispesitien propesal. We recommend that the: Departrent of Interiar convene &
task foree of stakeholdes to determine the patere of the process thosugh which temporal and
gcographic aflinity would be detcrmined in a eaze-by-case basis for the specilic partics involved.
Paragraph (b}{4)(iii} iz unclcar oz to what conslitwles “temporal and geographic criteria® that would be
requested of Indian tribes with whom imuscums and agencies would consull. If this i= linked o
paragraph {b}{2)(11), then the language should be revized to reflect this link. IF this is not the case,
then this section should bz either clarified as to what it is requesting or deleted. As we noted above,
we racomimend thal the Department of Tnlerior convene a task lome of stakeholders to delermine the
nature of the process through which tempoml aad geogruphie affinity would be determined in @ case-
byr-case basis for the specific parties Invelved.

Paragraph (e){1) presents a paradoxiesl situation fer museums and Federal apencies. Since the human
remains i this section axe, by definidon, celwrally unidentified, then it is impossible for a museum or
Pederal apency to prove ripht of possassion as defined in seetion 10.10{2)(2) of the reptlations. We
recommend revised lanpuage acknowledping Lhat musenms represent appropriate repositorizs which
may hold right of possession {albeit not title) bo hunien remaios absent o valid cloim

Following on the last point, there ix no stated contingency for the situation where culturally
unidentfable human remains may continee to be Leld in control by o museum or Federal ngency. It
is imptied in the langnage of paragraph (b)(Z) with the use of the word *may,' but we recommend that
this possibility should be more explicitly stated. This is particularly important in cases where cullerl
affiliation could be determined with additional study.

Overall, the Suciety urges the Secretary of the Interior and the Natioral NAGPRA Program to revise
section 10.11 in a manner that recognizes the conscnsus-based process that hes heen a sueeesstul
boilding block of the nehievements of MAGPRA, rather than ooe that threatens the capperative
refationships that have developed between museuras and American Indian communitios over the
course of the past 20 years,

§ 10,16 Review Committee,

In referenee to paragraph (b, there is increasing misunderstanding of (he advisory nuture of the
Review Commillee’s recommendations, Gndings, reports, or other actions. The comrmilles is



142

canstituted as a requirement of the Act and subject to the Federal Advisory Committes Art, As such,
it must be made clzar t@ all parties who would use the pommittee for dispute resolution or findings of
faet that all recommendorions, findings, reports, o ather actiens ar non-bimding.

s Also inreference to paragraph (), the Society recommends that the hngoage be clarified by
amanding 'rot binding on sy person’ lo “wot binding un any person, musewn, or Federal agency”,

+ A pesecnl poial i 1es00d 10 the Baview Commabiss is the GAQ teport findings raganding appointaes
10 the commiues, The report Indicated that the Natiorsal NAGPRA Office had interferad with the
nomination process of members o the commitee en tnore than one cocasion. The Soctely pgrees with
the statertieat in the Teport that that this damages the credibilily af the Review Commiltes, and we
recommend that appropriate language be inserted inter this seetion of the repulations 1w provide a level
of transparency o the appointment process (hat is eorvenily ahsent.

As stated in the openiug of this leiter, the Society continues to endorse the regulations a3 originally
developed. Hawever, the Society maintains its posilion in regards to its overall view of the problems
inherent in the new segelations ovttined in 43 CFR 167 ). The work inhesent in moking geod faith effonts
to comply wilh thiz szction ks increased costs 2ol is time ond mocey et i3 o polensiathy snreasonables
burden on muscems and Sedagd aEencios, To addition, the process os outfined pequites meseums and
Federsi npencies to make doefsions ihat are prablematic, sueh a4 selecting esterin for determining
sandginal jands, which could iend te conflict and frustration over polential dispositions. Fiuaily, the
disposition process itself guiined in the new regulations T¢ unciear on key points and is inconsistent with
the ragt of the ragulatinns in terms of maintaining and recepnizing Ve muiual imerests of ol puties
irvalved. In order to respive these concems, clanifications and revisions must be made to this section to
avoid causing undue harm o all parties involved.

Qnce again, the Society would like to offer our appreeiation for the opportnity to provide comments on
the existing 43 CFR 1) reguintions in untivipmion of the planaed diseretionary review, and we would be
pleased 1o work with the Depurtingzt of the Inzerior mad the Natjonal MAGPRA Program in framing
revised repmelativns te betier sccomplish the important geals of the Native American Graves Proteetion
arztl Repaimiativn Al

Sincerely,

Ul O

Willtam F. Limp, Ph.1>.
Prosident

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKAKA TO
TED IsHAM

Question. What resources are available and what resources are needed by the
tribes to do the work of NAGPRA?”

Answer. Senator Akaka, I appreciate the question and as has been noted in my
submitted written testimony, there are several areas of work to be done within
NAGPRA to more effectively and efficiently repatriate the Ancestors that are in col-
lections and on shelves. To allow these ancestors to continue their journey home is
a moral duty that we all have.

There needs to be made available an ombudsman, to work with the Indian
tribes and federal agencies to help facilitate the repatriation process.

There needs to be four full-time NAGPRA investigators employed to insure com-
pliance.

Seek to improve NAGPRA compliance by increasing the civil penalty amounts.
There needs to be located and secured reburial sites on federally protected
lands.

NAGPRA Grants shall support projects that involve consultation with muse-
ums, universities, and institutions that receive federal funds.

Support NAGPRA at the level of at least one million dollars for NAGPRA ad-
ministration, and four million dollars exclusively for the NAGPRA grants.

Urge the Administration to amend the rule on culturally unidentified (CUI)
Human Remains, so that Human Remains and their Associated Funerary Ob-
jects (AFO) are repatriated together.
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e Sponsor a legislative remedy by clarification of legal definition of “Native Amer-
ican” by enacting the “or was” amendment.

e Empower the GAO to continue investigations on the Museums for NAGPRA
conpliance.

e The formation of coalitions to expedite the repatriation process needs to be
given more weight when making a determination of cultural affinity to a group
of Native Tribes.

From the Resolution passed by OCoT (the Oklahoma Coalition of Tribes)

A) An ombudsman be appointed to work with the Indian tribes and federal
agencies to facilitate timely NAGPRA compliance and that four full-time
NAGPRA investigators be employed within the Department of the Interior
to ensure that museums, universities, and institutions that receive federal
funds comply with NAGPRA; and

B) Seek to improve NAGPRA compliance by increasing the civil penalty
amounts; and

C) Federal agencies, in consultation with Indian tribes, shall locate and secure
reburial sites on federally protected land to be used by Indian tribes for the
reburial of human remains and objects repatriated through the NAGPRA
process; and

D) NAGPRA Grants shall support projects that involve consultation with muse-
ums, universities, and institutions that receive federal funds and hold fed-
eral collections; and

E) Indian tribes be provided with a copy of information that federal agencies
submit to the National Park Service for inclusion in the Culturally Uniden-
tifiable Native American Inventory Database, thus creating a process for di-
rectly sharing information with Indian tribes; and

F) Develop a NAGPRA tribal consultation policy for sharing information among
Indian tribes, federal agencies, museums, universities, and institutions that
receive federal funds that would include, but is not limited to, NAGPRA In-
ventories, Summaries, archaeological reports, and other relevant data; and

G) The Department of Interior shall promulgate the remaining reserved sec-
tion(s) of the NAGPRA regulations; and

H) Support NAGPRA at the level of at least $1 million for NAGPRA administra-
tion, and $4 million exclusively for the NAGPRA grants to Indian tribes and
museums; and

I) Federal agencies, museums, and institutions that receive federal funds shall
participate in an annual consultation meeting with Indian tribes for the pur-
pose of discussing policy-making, priority-setting, funding resources, and
NAGPRA compliance, to be held in Oklahoma, the home of 39 federally recog-
nized Indian tribes

Administrative Remedy

The policy goal of NAGPRA is that the Associated Funerary Objects would be re-
turned to their respective Native American communities. We ask the Committee to
urge the Administration to amend the rule on culturally unidentified Human Re-
mains issued on March 15, 2010, so that the Human Remains are repatriated with
their Associated Funerary Objects. The Associated Funerary Objects are the pri-
mary means of identifying the unidentified Human Remains—and the policy goal
of that section of NAGPRA is to identify what the repositories claim as unidentifi-
able Human Remains. We are deeply concerned that the Associate Funerary Objects
will be further separated from the Human Remains, making their identification
even more difficult, if not impossible. The Administration claims that Congress did
not make its intentions clear and that it cannot act without further guidance from
Congress. We believe that Congress made itself clear in setting the NAGPRA policy
goals, that the Department of the Interior through the National NAGPRA Program
office substituted its judgment for that of Congress and that the Administration can
revise the rule now and does not need to wait for Congress.

The lack of a publicly available and agreed upon tribal consultation policy and
protocol for repatriation purposes remains a stumbling block to the achievement of
the goals of NAGPRA. Consultation is a bedrock of the repatriation process and
there needs to be consultation guidelines for the full range of Native cultural rights.
Consultation with full participation of the tribes at all levels of the notification proc-
ess is the only way to insure success of the repatriation.
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Legislative Remedy

A technical clarification is needed in the legal definition of “Native American” by
enacting the “or was” amendment that the Committee has recommended several
times. Without the regulatory change and the technical amendment, we are im-
peded in our efforts to conduct repatriations and the institutions will continue to
hold and “study” our Ancestors and associated funerary objects. This and other such
blocking mechanisms make it very difficult for any tribe to complete the NAGPRA
process.

Senator Akaka, I thank you for the time you and your Committee have given the
Muscogee (Creek) Nation to weigh-in on this important issue.
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. DANIEL K. AKAKA TO
KEVIN GOVER

Dear Chairman Akaka:

Ag, you stated i your fetter and as noted in my testimony, the Smithsanian agrees with many of
the 11.8. Govermmnent Accountability Office (GAQ) recommendations.

You esired how the Smithsomien will pricritize and implement these recommendations and fora
timeline on when these recommendstions may be Jufly implsiremed, The GAQ report’s four
principal recommendations concern anaual reporls, the jurlsdiction of the Repatristion Review
Committee {RRC), 4n indspendent appesls proccss, and policy on culturally unaffiliated ilems,
The Smithsanian considers the recommendations ta have equol priority and has taken the
following steps (o implement them.

1. The Smithsonian will prepare an annual rzpart (fiseal year} on repatriation activitles for
Congress. The Smithsonian will ask the RRC to review and comment on the repint prioe
10 155uanees to Congrass. Recause of the work schedulas of the thres participating
instinations, the Natfonal Museum of the Americer Indian (FRMAT], the Matinnsl Musenm
of Mature! Histary (NMIWNH) and the RRC, the report vall be formarded to Congreas
within twelve months after the refevant fiscal year.

2. The RRC is willing to serve as a resource to the MMAI Board of Trustees, if raquested, to
advise on repairistion mallers. The NMAT Boand of Trustees will have to consider and
allow this change in policy, probably during their spring mecting in 2013, With
permission of tribal claimants, NMAI is now providing repatriation reports to NMNE,
and NMINH and RRC annuat reports are being pravided to the NMAT Director and Cifice
of Repssiation,

3. Inorder @ irmplement a fab and efficlent indepandant appeals process, the Secrelary
delegated to the Director of NIMBH the anthoily to issue decisions on tepatrintion elafins
raade to NMNFL Appeals from 2 fins! decision of NN will be divected to the Under
Secrefary for Science. As for MiMAL the Undersecrvtary for History, Art and Cuoiture and

the Sccreiary, botl ex officie members of the NMAT Board of Trusices, will racuse
themselves from ] rupatriation decisions. Fins] decisions will be cendered by the NMAIL
Board of Trustees. Appeals from such desisions will be directed to the Undersecratary
for History, Art and Culture, The NMAL Board of Trudtees will review asd consider this
preposal al its next meeting.

4. NMAT has prepaved a deaft policy on eolturally unafilliated itsms and over the past
several montha has been soliciting commests from tiihes. NMAI anticipates that the new
potiey wili be available for Basrd of Tristes approval during FY 2012, MbINH does net
deelare iterns 10 be eiturally voaffilined bocauss it presumes that as rasensch and
techmical 1ools improve, o ems subice] 10 repetyiation will eventuelly be affiliated.
NMMH's repatriation policy wiTl be amended 10 vetleot this long-standing practice
explicitly by Jan. 31,2012,

Regarding Senator Centwell's quesiions reparding the, Kennewick Man, the National Musenm
of Nalural History I3 in the proeess of assembling & book on ail the research findings, edited by

Dr. Doug Cwsley. It is scheduled for publication in early 2013, Dr. Owsley has been invited by
the Wampanum Heritage Center in Beverly, Washingion (o present the findings and resubts, and
has offered to do se prier to publication.

Thark you for slfowing e to fostify on fhis hnportant subjeet and far your on-gotng inlerest in
the Smifhsontan Instiiution,

O
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