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SETTING THE STANDARD: DOMESTIC POLICY
IMPLICATIONS OF THE UN DECLARATION
ON THE RIGHTS OF INDIGENOUS PEOPLES

THURSDAY, JUNE 9, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. Good morning. It is a beautiful day, and thank
you for all the smiles.

I call this hearing of the Committee on Indian Affairs to order.

Aloha, and thank you all for being here with us today. Toda’s
hearing is entitled Setting the Standards: Domestic Policy Implica-
tions of the UN Declaration on the Rights of Indigenous Peoples.
Before I begin, I want to draw attention to the video that was play-
ing as you were here, and I was coming here from a vote on the
Floor for this hearing. It is called, and I am sure you don’t know
it, you guessed, it was called Smiling Indians, and it was produced
by one of our witnesses, Mr. Red Corn, in response to the more
commonly known photos of Indians from the turn of the last cen-
tury. As native peoples, it is important for us to tell our own stories
from our own perspective, especially when common perceptions are
not accurate ones.

More than two million Americans are indigenous peoples in this
Country, members of native nations recognized and also those un-
recognized. I have long been a proponent of the United States set-
ting a high standard where indigenous rights are concerned and
holding ourselves and the world accountable.

It is kuiliana, our responsibility on this Committee to look at
whether additional implementing legislation is needed to give true
meaning to our support for the Declaration. That is our purpose
here today, and I am so glad to see all of you here and sorry about
those who have to stand. But at least, there are no empty chairs.

The declaration affirms that indigenous peoples enjoy all the
human rights and the fundamental freedoms recognized under the
UN charter, the Universal Declaration of Human Rights and the
international law. While I believe we must be a leader in the rights
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of indigenous peoples across the globe, that leadership, that leader-
ship must start here at home.

I want to extend a special mahalo, thank you, to all of those who
have traveled far to join us today. Vice Chair Barrasso from Wyo-
ming is my partner on this Committee, and I am happy that we
are able to work together on the important work that we do here.
I want you to know that for me, he is a gentleman and a good
friend. And Vice Chair Barrasso and I have worked together and
will continue to do that and try to advance the concerns and to
help our indigenous peoples of our Country.

We have assembled a diverse group of witnesses to give wide rep-
resentation to the views on the UN Declaration and what the
United States can do to better fulfill its goals. I look forward to
hearing from each of them. But before I do move on, and before
Vice Chairman Barrasso appears, I would like to call my very good
friend here, Al Franken, for any statement he would like to make
at this time. Al? Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you. Al is fine, for everyone here. Or
you can call me Senator, or Senator Franken.

Anyway, thank you, Mr. Chairman, Senator Akaka, Danny, for
holding this important hearing and thank you to all the witnesses
for being here, and everyone who is in this room today. Unfortu-
nately I will not be able to be here for all the testimony, Mr. Chair-
man, but I wanted to express my sense of value for today’s hearing.

President Obama did the right thing by signing the U.S. onto the
UN Declaration on the Rights of Indigenous Peoples, joining vir-
tually every other nation in the world. The declaration establishes
a framework for recognizing the rights of Native Americans and
other indigenous peoples. In the context of the United States, it
sets a standard or an aspiration for the Federal Government’s re-
sponsibilities in its government-to-government relationship with
sovereign Indian tribes.

Traveling to reservations around my State of Minnesota, meeting
with tribal leaders, learning about the issues important in Indian
Country always drives home to me how much work we have to do.
Whether it is in law enforcement, education, housing, unemploy-
ment, energy policy or economic development, we face many chal-
lenges. The Declaration should spur us to do more and to do better.

Take energy development. Tribal areas make up 5 percent of
land in the United States, but they contain 10 percent of our Na-
tion’s energy resources. Yet so far, we have missed the opportunity
to harness these wind, biomass, solar, and conventional energy
sources. Tribal leaders tell me again and again about their inability
to access financing, enormous regulatory hurdles and a lack of
technical assistance. The Declaration speaks to precisely those
issues and directs us to overcome those challenges. That is some-
thing we must do. It is something I feel is our obligation, Mr.
Chairman.

But this is just one example. I look forward to pursuing the
many ways that domestic policy can be improved, so that we can
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meet the responsibilities and aspirations spelled out in the Dec-
laration. Thank you, Mr. Chairman, and thank you to all of you.

The CHAIRMAN. Thank you very much, Senator Franken, for your
statement. Thank you for your interest in what we are doing in
this Committee. And I certainly do appreciate it.

I again want to, because I want to hear from tribes, I want to
hear from people out there, I will keep the hearing record open for
two weeks from today. I encourage everyone to submit comments
or written testimony if you want to be heard about what is going
on, or if you want to let us know what you are thinking. I want
to remind the witnesses to please limit your oral testimony to five
minu;cles today. Your full written testimony will be included in the
record.

So I would like to invite a member of the first panel, Mr. Del
Laverdure, the Principal Deputy Assistant Secretary for Indian Af-
fairs within the Department of Interior to come forward. Thank
you very much for joining us, Mr. Laverdure. Will you please pro-
ceed with your statement?

STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL
DEPUTY ASSISTANT SECRETARY FOR INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR

Mr. LAVERDURE. Good afternoon, Mr. Chairman, Members of the
Committee. My name is Del Laverdure, I am the Principal Deputy
Assistant Secretary for Indian Affairs at the Department of Inte-
rior.

I am pleased to be here today to discuss the United States’ sup-
port for the United Nations Declaration on the Rights of Indige-
nous Peoples.

Less than 10 months after President Obama was sworn into of-
fice, he joined members of Congress, Cabinet Secretaries, senior
Administration officials and hundreds of tribal leaders from across
the Country at the White House Tribal Nations Conference. A
number of those tribal leaders recommended to President Obama
that he reexamine the United States’ position on the Declaration.

Six months later, UN Ambassador Susan Rice announced that
the United States would undertake a formal review of its position
on the declaration. On December 16th, 2010, at the second White
House Tribal Nations Conference, President Obama announced
that the United States would support the Declaration. The Admin-
istration also released an accompanying document that provides a
more detailed statement about the United States’ support for the
Declaration and our ongoing work in Indian Country.

The Declaration includes a broad range of provisions regarding
the relationship between nations, organizations, and indigenous
peoples. While not legally binding, the Declaration has both moral
and political force. It is an important instrument, in part, because
of the breadth of its positions on issues of concern to indigenous
peoples, including consultation, the protection of sacred sites, the
protection of tribal lands and natural resources and tribal economic
and social improvement, among others.

In announcing our support for the Declaration, President Obama
stated, “What matters far more than words, what matters far more
than any resolution or declaration, are actions to match those
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words.” We are working hard to live up to the President’s standard
of action in a number of ways. First, we are reinvigorating Execu-
tive Order 13175, Consultation and Coordination with Indian Trib-
al Governments. In November 2009, President Obama signed a
memorandum directing all Federal agencies to develop plans to
fully implement the Executive Order.

The Department of Interior published its proposed tribal con-
sultation policy in the Federal Register on May 17th. We are seek-
ing comments from the public before finalizing the policy.

President Obama’s directive has had its intended effect. Tribal
consultations are occurring at an unprecedented level across the
Federal Government. Some tribal leaders will tell you that the ef-
fect has been too many requests for consultations. We are exploring
ways to coordinate consultation efforts among the different agen-
cies.

Second, we are also firm in our commitment to the protection of
tribal lands, territories and natural resources. The Department of
Interior has made the restoration of tribal homelands a priority by
improving the fee to trust process. In addition, we have also ex-
pressed our unqualified support for legislation that would address
the harmful effects of the Carcieri decision.

The Department recognizes that tribes must be able to determine
how their homelands will be used. That is why we have undertake
the most substantial reform to Indian land leasing in 50 years by
revising our Indian leasing regulations.

Similarly, I recently testified before this Committee in strong
support of Senate Bill 703, the Hearth Act, which would restore
tribal authority to govern leasing on tribal lands for those tribes
that wish to exercise that authority.

Third, we are also taking many steps to promote economic and
social development in tribal communities. In partnership with Con-
gress, we have provided an infusion of more than $3 billion into In-
dian Country through the American Recovery and Reinvestment
Act. A critical part of promoting the economic and social develop-
ment of Indian, Alaska Native and Native Hawaiian communities
is to prepare workers for good jobs in knowledge-based global econ-
omy. The Department of Labor has provided a number of grants to
support employment and training services designed to help indige-
nous Americans.

Another crucial component of economic and social development is
the health of our people. President Obama took a major step to-
ward addressing health care gaps in tribal communities by signing
the Affordable Care Act, which reauthorized the Indian Health
Care Improvement Act.

In addition, First Lady Michelle Obama has included Indian
youth in her Let’s Move initiative to address childhood obesity, by
recently launching Let’s Move in Indian Country in the Menominee
Nation.

Finally, tribal leaders have told us that no community can pros-
per unless its basic needs for public safety are met. This Adminis-
tration worked closely with Congress to improve public safety
through the enactment of the Tribal Law and Order Act. In addi-
tion, the Bureau of Indian Affairs has launched an intense commu-
nity policing program on four large reservations with high crime
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rates. We are already seeing promising results and hope to expand
the program in the near future.

More than 20 Federal agencies provide a full range of programs
to Native Americans. I have provided just a few examples of our
efforts to address the needs of tribal nations in ways that utilize
and complement the Declaration. We know that more needs to be
done and we look forward to working with this Committee, tribal
leaders and representatives from other indigenous organizations
and communities to ensure that Native Americans, like all Ameri-
cans, have the opportunities that they deserve.

Thank you for the invitation to testify today. I will be happy to
answer any questions you have.

[The prepared statement of Mr. Laverdure follows:]

PREPARED STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL DEPUTY ASSISTANT
SECRETARY FOR INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon, Mr. Chairman and Members of the Committee. My name is Del
Laverdure and I am the Principal Deputy Assistant Secretary for Indian Affairs at
the Department of the Interior. I am pleased to be here today to discuss the United
States’ support for the United Nations Declaration on the Rights of Indigenous Peo-
ples (Declaration).

I. Introduction

On September 13, 2007, the United Nations General Assembly adopted the Dec-
laration by a vote of 143 in favor, 11 abstentions, 34 not participating, and 4 op-
posed. The United States was one of the four nations that voted against adoption
of the Declaration at that time. Less than 10 months after President Obama was
sworn into office, the President held the first White House Tribal Nations Con-
ference, on November 5, 2009.! President Obama, joined by Members of Congress,
several cabinet secretaries and other senior administration officials from the De-
partments of State, Justice, Commerce, Education, Energy, Agriculture, Labor,
Health and Human Services, Housing and Urban Development, and the Interior,
and the Environmental Protection Agency, met with leaders invited from all of the
then 564 federally recognized tribes to forge a stronger relationship with tribal gov-
ernments. During the conference, tribal leaders recommended to President Obama
that he reexamine the United States’ position on the Declaration.

Six months later, on April 20, 2010, at the United Nation’s Permanent Forum on
Indigenous Issues, Ambassador Susan Rice, the Permanent Representative of the
United States to the United Nations, announced that the United States would un-
dertake a formal review of its position on the Declaration, in consultation with In-
dian tribes and with the input of interested nongovernmental organizations. Ambas-
sador Rice stated that the United States recognized that “for many around the
world, this Declaration provides a framework for addressing indigenous issues.”
During the review, the Administration held multiple consultation sessions with trib-
al leaders and other meetings with interested groups and individuals. The Adminis-
tration received over 3,000 written submissions. An interagency team reviewed and
considered all of the comments received and carefully considered the 46 articles con-
tained in the Declaration.

On December 16, 2010, at the second White House Tribal Nations Conference,
President Obama announced the United States’ support for the Declaration. The
President stated that “[t]he aspirations [the Declaration] affirms—including the re-
spect for the institutions and rich cultures of Native peoples—are one[s] we must
always seek to fulfill.” The Administration also released a document to accompany
President Obama’s announcement that provides a more detailed statement about
United States’ support for the Declaration and our ongoing work in Indian Coun-
try.2

1See  http:/ | www.whitehouse.gov | photos-and-video [ video | president-obama-opens-tribal-na-
tions-conference.

2See Announcement of U.S. Support for the United Nations Declaration on the Rights of In-
digenous Peoples—Initiatives to Promote the Government-to-Government Relationship & Im-
prove the Lives of Indigenous Peoples at hitp://www.state.gov/documents/organization/
153223.pdf.



6

II. The United Nations Declaration on the Rights of Indigenous Peoples

The Declaration is a not legally binding, aspirational international instrument
that includes a broad range of provisions regarding the relationship between na-
tions, organizations and indigenous peoples and individuals. While not legally bind-
ing, the Declaration has both moral and political force. 3

The Declaration is an important instrument, in part, because of the breadth of
its provisions on issues of concern to indigenous peoples, including:

e Consultation and cooperation before adopting measures that may affect indige-
nous peoples;

e Maintaining, protecting, and accessing in private indigenous religious and cul-
tural sites;

e Protecting indigenous lands, territories, and natural resources;
e Improvement of the economic and social conditions of indigenous peoples; and
e Living in freedom, peace, and security as distinct peoples.

The United States’ support for the Declaration is a milestone in the international
community’s efforts to identify and address the needs of indigenous peoples around
the world. By supporting the Declaration, the United States joined more than 140
countries in support of it, including the three other countries that voted against
adoption of the Declaration in 2007: Australia, Canada and New Zealand.

The Administration, however, does not see support for the Declaration as an end
in itself, because—again quoting President Obama—“[w]hat matters far more than
words—what matters far more than any resolution or declaration—are actions to
match those words.” The President set a standard of action to which he expects his
Administration to be held, and we are already being challenged to meet that stand-
ard. We view this challenge as a good thing. The Obama Administration is com-
mitted to working with tribal leaders to address the many challenges facing their
communities. Toward this end, the Administration is looking to the principles em-
bodied in the Declaration to meaningfully address the challenges that Indian com-
munities face and to improve the lives of Native Americans. We are doing this in
a number of ways.

II1. Actions of the United States that Complement the Principles Embodied
in the Declaration

A. Consultation and Cooperation Before Adopting Measures That May Affect
Indigenous Peoples; and Maintaining, Protecting and Accessing in Private
Indigenous Religious and Cultural Sites

We are working with tribal leaders to identify the matters that they believe are
priorities for Federal government action and to formulate appropriate responses. In-
deed, President Obama himself reached out to tribal leaders and invited them to
Washington, D.C. to meet with him and many of his Cabinet officials at the two
White House Tribal Nations Conferences that I mentioned briefly earlier in my tes-
timony. Those sessions gave tribal leaders unique opportunities to discuss their pri-
orities with the President and his most senior officials.+ Many of the priorities iden-
tified by tribal leaders at both White House Tribal Nations Conferences are very
closely related to the principles outlined in the Declaration.

The first White House Tribal Nations Conference was organized, in part, in re-
sponse to tribal leaders’ emphasis on the importance of government-to-government
consultation with tribes before actions are taken that directly affect them. In re-
sponse, the United States has been working to reinvigorate implementation of Exec-
utive Order 13175, “Consultation and Coordination With Indian Tribal Govern-
ments.” The Executive Order requires federal agencies to consult with tribal officials
on “policies that have tribal implications,” a term that is broadly defined in the
order. To improve the implementation of the order, President Obama, at the first
White House Tribal Nations Conference with tribal leaders, in November 2009,
signed a Presidential Memorandum directing all U.S. Government agencies to de-
velop detailed plans to fully implement the Executive Order. I understand that the
federal agencies completed their detailed action, plans. For example, the Depart-
ment of the Interior submitted its plan of action on February 3, 2010, and its pro-
posed consultation policy was published in the Federal Register on May 17, 2011.

3For further explanation of these issues, see http:/ /www.state.gov | documents | organization /
153223.pdf.

4To access the report summarizing the main comments and recommendations made by tribal
leaders at the December 2010 White House Tribal Nations Conference; see htip://
www.whitehouse.gov [ sites | default/files /| Tribal Nations Conference Final 0.pdf.
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76 Fed. Reg. 28446 (May 17, 2011). The Department is seeking comment from the
public before making publishing a final consultation policy.

President Obama’s directive has had its intended effect. Tribal consultations are
at an unprecedented level throughout the U.S. government. Indeed, some tribal
leaders will tell you that the effect has been too many requests for consultations.
The Administration is therefore exploring ways of coordinating agency requests for
consultation and of using technology to smooth the consultation process.

One example of a significant ongoing process of consultation with tribal leaders
is the effort by the U.S. Forest Service (Forest Service) in U.S. Department of Agri-
culture (USDA) regarding sacred sites. Because the agency heard from many tribal
governments that improvements were needed, the Forest Service now engaged in a
year-long series of tribal consultations to identify better processes that can be put
in place to protect sacred sites.5 This effort also complements the principle in the
Declaration regarding maintaining, protecting, and accessing in private indigenous
religious and cultural sites.

Tribal consultations are not only taking place, they are also having an effect. For
example, in response to concerns expressed by tribal leaders, the USDA opened eli-
gibility to the Renewable Energy for America Program to tribal business entities,
thus improving their access to renewable energy program funding.

B. Protecting Indigenous Lands, Territories, and Natural Resources

The Administration understands that tribal homelands are essential to the
health, safety, and welfare of Native Americans. Thus, the Department of the Inte-
rior has made the restoration of tribal homelands a priority by improving the proc-
ess by which it acquires land in trust on behalf of tribes and individual Indians.
In addition, President Obama, Secretary Ken Salazar, Assistant Secretary—Indian
Affairs Larry Echo Hawk, and I have all expressed our support for legislation that
would address the harmful effects of the 2009 U.S. Supreme Court decision in
Carcieri v. Salazar, which held that under the Indian Reorganization Act of 1934
the Federal Government cannot take land into trust for Indian Tribes not under
Federal jurisdiction in 1934.

The Department also recognizes that Indian tribes must be able to determine how
their homelands will be used. That’s why we are revising our regulations governing
leasing on Indian lands. Once completed, we believe this effort will mark the most
significant reform to Indian land leasing in 50 years. The Department’s revisions
will streamline the process by which leases of Indian lands are approved, thereby
promoting homeownership, economic development, and renewable energy develop-
ment on tribal lands. We conducted three tribal consultation sessions on this initia-
tive in April, and are now reviewing and considering all tribal comments on the
draft leasing regulations. Once that is completed, the Department will proceed to
a formal Notice of Proposed Rulemaking. We intend to conduct further consultation
at that time, in addition to receiving public comments on the proposed regulations.
As it stands, our plan is to complete the rulemaking for these regulations in early
2012.

I also recently testified before this Committee in strong support of S. 703, the
Helping Expedite and Advance Responsible Tribal Homeownership Act of 2011,
which would restore tribal authority to govern leasing on tribal lands, for those
tribes that wish to exercise that authority. Under this legislation, tribes would sub-
mit their own leasing regulations to the Secretary for approval, and then process
leases under tribal law without prior express approval from the Secretary of the In-
terior.® This bill has the potential to significantly reduce the time it takes to ap-
prove leases for homes, small businesses, and renewable energy.

C. Improvement of the Economic and Social Conditions of Indigenous Peoples

As we all know, the global economic downturn has affected communities all across
the country. But Native Americans have been hit particularly hard. The Administra-
tion has responded by taking many steps to promote economic and social develop-
ment in Native American communities in both the short and the long terms.

Through the American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-
5, the Administration provided an infusion of more than $3 billion into Indian Coun-
try to improve infrastructure and provide jobs.? More than $22 million of this
money was provided through the Department of the Interior’s program to improve
housing in tribal communities.

5 See http:/ | www.fs.fed.us | spf/tribalrelations | sacredsites.shiml.
6See hitp:/ /indian.senate.gov | hearings | upload | Donald-Laverdure-testimony-S-636-S-703.pdf.
Thttp:/ lwww.bia.gov /idc/groups/public /| documents [ text [idc010971.pdf.
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Perhaps the most important long-term investment for any country, people, or indi-
vidual is in education. Tribal leaders have stressed, in particular, the importance
of greater tribal control over the education of Native American students. The Ad-
ministration has proposed changes to enhance the role of tribes in the education of
their youth and to give them greater flexibility in the use of federal funds to meet
the unique needs of Native American students. We have also accelerated the re-
building of schools on tribal lands and are working to improve the programs avail-
able at tribal colleges.

A critical part of promoting the economic and social development of Indian, Alas-
ka Native, and Native Hawaiian communities is to prepare workers from these com-
munities for good jobs in the knowledge-based global economy. Grants under section
166 of the Department of Labor’s Workforce Investment Act (WIA) support com-
prehensive employment and training services and targeted assistance designed to
help indigenous Americans, including those with multiple barriers to employment,
obtain the education, work experience, and skills needed to secure good jobs, espe-
cially in high-growth industries.

Another crucial component of economic and social development is the health of
our people. Yet health care is often insufficient in indigenous communities.

President Obama took a major step towards addressing health-care gaps (for both
indigenous and non-indigenous communities) by signing into law last year the Af-
fordable Care Act, Pub. L. No. 111-148. Significantly, the Act provides permanent
authorization for the Indian Health Care Improvement Act, which modernizes and
updates the Indian Health Service, which provides health services for approximately
1.9 million American Indians and Alaska Natives in 35 states. The Administration
expects this law to improve the lives and health of Native Americans.

First Lady Michelle Obama has also made a particular effort to involve Native
American youth in her “Let’s Move!” initiative to address childhood obesity. On May
25, 2011, the First Lady launched Let’s Move! in Indian Country (LMIC) at the Me-
nominee Nation in Keshena, Wisconsin. 8 In addition, the First Lady and American
Indian youth planted native seeds of corn, beans and squash in the White House
Kitchen garden last Friday. LMIC brings together federal agencies, communities,
nonprofits, corporate partners, and tribes to end the epidemic of childhood obesity
in Indian Country within a generation. To further the efforts of LMIC, the First
Lady recruited Native American athletes, like football stars Sam Bradford, a mem-
ber of the Cherokee Nation, and Levi Horn, a member of the Northern Cheyenne
Tribe, to encourage Indian kids to adopt healthy lifestyles.

One public-health challenge on which we are focusing particularly intensely is the
unacceptably high rate of suicide by Native American youth. From November of
2010 through February of 2011, the Administration held listening sessions with
tribal leaders from across the country on suicide prevention. These listening ses-
sions sought input from tribal leaders on how the Bureau of Indian Affairs, the In-
dian Health Service, and the Substance Abuse and Mental Health Services Adminis-
tration can effectively work with Indian tribes to prevent suicide. These listening
sessions will culminate in two national conferences on this topic. The first con-
ference will be in Scottsdale, Arizona, in August, and the second conference will be
later this year in Alaska.

Tribal leaders who have met with President Obama have stressed to him the im-
portance of investment in infrastructure. President Obama agrees and we have sup-
ported many economic development initiatives that are focused on the needs of Na-
tive Americans. One exciting initiative was the announcement in December by En-
ergy Secretary Chu of the establishment in the Department of Energy of an Office
of Indian Energy Policy and Programs, led by a member of the Cheyenne River
Sioux Tribe. The office is charged with directing and implementing energy planning
and programs that assist tribes with energy development and electrification of In-
dian lands and homes. It has done extensive outreach to Indian tribes regarding en-
ergy issues on tribal lands and last month held a Department of Energy Tribal
Summit that brought together over 350 participants, including tribal leaders and
high-ranking cabinet officials, to interact directly on energy development and re-
lated issues.®

The Administration is also working with tribal leaders to bring their communities
into the 21st Century by equipping them with high-speed access to the Internet.
Both the USDA and the U.S. Department of Commerce (Commerce) have programs
to do so. USDA awarded loans and grants worth over $133 million to expand
broadband access in tribal communities in the continental United States and an ad-
ditional $122 million to provide high-speed Internet infrastructure across many Na-

8See hitp:/ | www.letsmove.gov [ indiancountry.
9See hitp:/ /www.energy.gov /indianenergy [ tribalsummit.htm.
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tive Villages in Alaska. Similarly, Commerce awarded approximately $1.4 billion for
broadband projects to benefit tribal areas.

These infrastructure investments go hand in hand with a wide range of projects
to create jobs in Indian communities and prepare Native Americans to fill them.

D. Living in Freedom, Peace, and Security as Distinct Peoples

As we have been told repeatedly by tribal leaders, no community can prosper, eco-
nomically or socially, unless its basic needs for public safety are met. For this rea-
son, this Administration has taken a number of steps to strengthen tribal police and
judicial systems. More flexible funding has been key. But perhaps more funda-
mental was the July 2010 signing by President Obama of the Tribal Law and Order
Act (TLOA), Pub. L. No. 111-211. As you know, this comprehensive statute is aimed
at improving public safety on tribal lands, including unacceptably high rates of vio-
lence against women. TLOA gives tribes greater authority to prosecute crimes and
increases federal accountability for public safety in tribal communities. Moreover, in
anticipation of the reauthorization of the Violence Against Women Act, this month,
the Department of Justice will hold tribal consultation sessions to solicit rec-
ommendations from tribal leaders on whether additional Federal statutory authori-
ties could enhance the safety of Native American women. 10

In a related initiative, the Bureau of Indian Affairs launched an intense commu-
nity-policing pilot program on four reservations with high crime rates. Operation Al-
liance provided 560 uniformed officers from four Interior bureaus and the USDA
Forest Service who performed 10,000 officer days of police service to tribal commu-
nities. The officers far exceeded traditional law enforcement duties by also per-
forming social and community service projects to build positive relationships and
partnerships with the communities. The Department is already seeing promising re-
sults in decreased crime rates and the Bureau hopes to expand the program in the
near future.

IV. Conclusion

There are over 20 Federal departments and agencies that provide a full range of
programs to Native Americans. I have given you a few examples today to help dem-
onstrate the extent of our Administration wide initiatives to address the needs of
Native American governments and communities across our country in ways that
complement the United States’ support for the Declaration. However, we recognize
that a lot more needs to be done and we look forward to working with Congress,
tribal leaders, other indigenous peoples and representatives from other indigenous
organizations and communities to ensure that Native Americans, like all Americans,
have the opportunities they deserve.

Thank you for the invitation to present testimony on the United States’ support
for the Declaration. I will be happy to answer any questions you may have.

The CHAIRMAN. Thank you very much for your statement. It was
wonderful to know of the support that is coming from our Adminis-
tration and really to present it directly, coming from the President
and Department of Interior and also from your office in supporting
the Declaration of the UN, and noting the ways in which we can
support it.

And so let me ask you, and we may have other questions as well,
do you believe the United States can be a world leader in indige-
nous rights? And that our current Indian law framework is the
best model for implementing indigenous rights worldwide? And an-
other part of that is, how can the U.S. improve our framework?

Mr. LAVERDURE. Thank you for the questions, Mr. Chairman. In
terms of being a world leader, I think that the United States has
been a world leader. And most recently, I traveled to New York
City to the UN Permanent Forum. And at that time, collaborated
and discussed with the four most recent countries to declare their
support for the declaration, New Zealand, Canada and Australia.
I think that even though we were looking for best practices among
the groups for the rights of indigenous peoples, we felt that the

10 See http:/ |www.tribaljusticeandsafety.gov / inv-ltr-framing-paper.pdf.
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framework for the United States was very solid. Certainly more
could be done and should there be changes that are requested to
improve that, where appropriate, we certainly look forward to
working with the Congress to make those improvements.

We do view the Declaration as being an aspiration and non-bind-
ing. But because it has that moral and political force that we uti-
lize and complement it with all of the programs which are detailed
in the announcement that accompanied the President’s statement
on all the things that we're trying to do in the Obama Administra-
tion.

The CHAIRMAN. I am glad to hear what you said. I take it as you
saying that you look forward to working with Congress on this,
even if we need some legislative changes. I think you did indicate
that our Indian law framework is probably the best model that we
have today. I take that deeply, because I know your background
certainly is in these areas. If anybody knows frameworks of the
American Indians, you are the one.

This is why I wanted to hear from you about what you thought
about that kind of a standard.

Do you have an idea of how we can improve our U.S. framework?

Mr. LAVERDURE. I am sure there are a number of ways, certainly
in my capacity previously as General Counsel, prior to this appoint-
ment, some of the considerations that Senator Franken had
brought up about energy development, reducing barriers, that is
the types of things that triggered some of the initiatives that we
have today, which was to pull back any of the barriers in the leas-
ing which are more than 50 years old. And down the line, whether
it is some avenues of recognition reform which we have discussed
with your staff. I think that the number of experts that are about
to go on these next panels will certainly have a number of rec-
ommendations and we look forward to listening and hearing from
those and seeing what we can work toward.

The CHAIRMAN. Thank you. And thank you for quoting the Presi-
dent as saying that we have to put things in action from our words.
That is good for the Congress as well as the Administration, to
work together on.

In promoting the rights identified in the Declaration, and I know
again, I regard you as one who knows it well, what steps are being
taken by the Department of Interior or the Administration to iden-
tify and review regulations, laws and policies for consistency with
the Declaration? And then to develop proposals to bring them in
line with that?

Mr. LAVERDURE. Thank you, Mr. Chairman. President Obama
had signed and released a memo that directed all the Federal agen-
cies to look toward efficiencies and streamlining Federal processes,
some of them in the larger context including hiring of Federal em-
ployees and the like, which have been announced in other media
outlets.

So too have we in Indian Affairs looked for that review. And that
is, we have an Office of Collaboration and Regulatory Affairs which
monitors things. The types of things that we have looked at are
recognition reform in a regulatory manner, the leasing regulatory
reform. We started the process on the Buy Indian Act provisions
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to have regulations to implement the statute which is a little over
100 years old.

And in the renewable context, which is a presidential and secre-
tarial initiative, we have a new sub-part on wind and solar leasing,
which we want to implement within the leasing regulations, so that
we have a foundation for tribes to measure when they choose to de-
velop renewable resources, they have a foundation to work from in
order to move forward on that. And involving less permitting and
regulatory pieces by the Bureau, and more control by the tribes in
that process as well.

So those are four major areas that we have looked at. We have
certainly utilized and looked to the Declaration’s principles on try-
ing to meet those high standards.

The CHAIRMAN. Fine. Thank you. We will have another round. So
let me ask Mr. Franken for any questions that he may have at this
time.

Senator FRANKEN. Thank you, Mr. Chairman. I may not be able
to stay for another round.

Mr. Laverdure, in the President’s announcement of support for
the Declaration, the Administration listed Indian school construc-
tion as an area that needs to be improved. This is an issue that
I have brought up in this Committee many, many times. There is
currently at least a $1.3 billion backlog of school construction and
repair needs in Indian Country, including on many of the reserva-
tions in my State.

And yet, the Administration only requested $52 million for In-
dian school construction as part of the fiscal year 2012 budget pro-
posal. Can you explain to me why the President requested such a
low number, especially given the fact that by the Administration’s
own evaluation, Indian school construction policies need to be im-
proved?

Mr. LAVERDURE. Thank you for the question, Senator Franken.
I think that the thought was that the Recovery Act had helped ex-
pedite the list that had the backlog that you referred to, that there
were, in that case, five new and replacement schools that were pro-
vided, and a whole host of facilities improvements that were pro-
vided under the Recovery Act. And that the corresponding match,
that the previous totals had gone down and that we principally
viewed the Recovery Act as taking the place of requesting much
larger amounts and balancing all the priorities for tribal commu-
nities in the budget.

A couple of the priorities that we heard typically from the Advi-
sory Committee, the Tribal Budget Advisory Committee, has been
on contract support costs and the foundation, the floor, whenever
they are exercising self-determination contracts and self-govern-
ance contracts, that that has been the priority stated from the
Budget Advisory Committee. So we have focused on increases there
as well as law enforcement and the like.

Senator FRANKEN. But that $1.3 billion backlog is what is esti-
mated after the stimulus package, right?

Mr. LAVERDURE. I believe that is accurate. I think that the chal-
lenges with the annual budget for both the Bureau of Indian Af-
fairs and Bureau of Indian Education, the total amount being $2.5
billion, when you have a backlog of that size, assuming that the en-
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tire budget isn’t increased correspondingly, then you have to pick
and choose.

Senator FRANKEN. The entire budget for school construction, In-
dian school construction, is $52 million. What is the cost to build
the average school in Indian Country?

Mr. LAVERDURE. I think it varies on the size. But I assume that
there would be, you would get a few schools out of that budget as
opposed to replacement parts, not an entire new school.

Senator FRANKEN. Okay, this gets you one school, essentially. I
have to say that I hear a lot of frustration from the tribes that I
speak to and the chairmen that I speak to and the members of the
tribes that I speak to about the Bureau of Indian Affairs and the
bureaucracy and the responsiveness of it. Have you heard anything
like that?

Mr. LAVERDURE. Yes.

Senator FRANKEN. What are you doing about it?

Mr. LAVERDURE. Well, the types of things, Senator, that I pre-
viously stated, which was all these reform efforts, management
changes, and the like. And then we chose a new BIE director. And
that is coordinated with the Office of Facilities Management. But
certainly much more needs to be done.

Senator FRANKEN. Okay. Well, I thank you for your testimony.
Mr. Chairman, my time is up and I do have to leave for another
hearing. Thank you very much, sir.

The CHAIRMAN. Thank you very much for your questions, Sen-
ator Franken.

Mr. Laverdure, the Declaration is a fairly comprehensive assess-
ment of the rights of indigenous peoples worldwide. Do you have,
and let me stress this, an opinion, an opinion as to which articles
or rights are not currently adequately expressed in our Federal
law? And which ones may provide the greatest challenges to imple-
ment?

Mr. LAVERDURE. Thank you, Chairman, for that question. Out of
the 40 plus articles, there are some in the agency review that I
think various different agencies felt were fulfilled and augmented
or complemented. There were some that had much more work to
be done.

And in my opinion, you would have to go article by article on
those, which was done during the review. I didn’t personally sit in
all of those meetings, but the agencies reviewed each of those. I
think the challenges and the interpretation of the articles is laid
out in that very detailed announcement of support when the Presi-
dent announced his support for it. I think that contains examples
of successes and also areas that are challenges that remain.

The CHAIRMAN. I hope we will have some time to look at that
again closely for the purpose of seeing what we should be doing
about that, and ones that will be causing challenges for us to im-
plement.

Does the Federal Government support tribes in their under-
standing that it is a tribe’s sovereign right to govern cultural herit-
age by developing tribal laws? The question is, does the Federal
Government support tribes in their understanding on sovereign
rights to govern?
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Mr. LAVERDURE. Thank you, Mr. Chairman. Yes, we do believe
it is in tribes’ inherent sovereign right, and the government-to-gov-
ernment relationship, to regulate tribal cultural identity and cul-
tural heritage.

The CHAIRMAN. Thank you for being so concise on that. We ap-
preciate your work and look forward to continuing to work with
you. I want to tell you that I really appreciate your being present
here and regard your opinions and your statements as being valu-
able to us and to give us an idea also how the Administration feels
about these concerns. And when we can understand that and work
together on it, without question, we will be helping the indigenous
peoples as much as we can.

I also want to conclude with you by giving you a chance again,
your opinion as to whether you have any ideas of how we can work
better together as partners in helping our indigenous peoples.

Mr. LAVERDURE. Thank you, Mr. Chairman. I think in my opin-
ion to have continuous communication with the chief of staff and
the others on both sides, and to look at the areas where we can
get movement on sometimes existing legislation that is there that
hasn’t quite made it all the way through, and that we would prom-
ise to work in partnership with you on whatever it takes to im-
prove the lives of indigenous people here.

The CHAIRMAN. Thank you. I want to thank you very much for
coming today. I really appreciate your contribution to the hearing.
Thank you very much.

Mr. LAVERDURE. Thank you, Mr. Chairman.

The CHAIRMAN. And now I would like to invite the second panel
to please come forward to the witness table. And they will be Rob-
ert Coulter, the Executive Director for the Indian Law Resource
Center in Helena, Montana; James Anaya, a United Nations Spe-
cial Rapporteur on the Rights of Indigenous Peoples, and lives in
Tucson, Arizona. Also we have Lindsay Robertson, a Professor and
Faculty Director of the American Indian Law and Policy Center at
the University of Oklahoma School of Law in Norman. And Ryan
Red Corn, an Osage Member of the 1491s, a group of young Native
film makers and actors. Mr. Red Corn joins us from Pawhuska,
Oklahoma. Let me thank you so much for the clip that we are able
to show here and really appreciate that.

So welcome to all of you. Mr. Coulter, will you please proceed
with your testimony?

STATEMENT OF ROBERT T. COULTER, EXECUTIVE DIRECTOR,
INDIAN LAW RESOURCE CENTER

Mr. COULTER. Thank you, and good afternoon, Mr. Chairman.

I am a member of the Citizen Potawatomi Nation and as you
said, I am head of the Indian Law Resource Center.

The Declaration on the Rights of Indigenous Peoples was initi-
ated in 1976, primarily by American Indian leaders, but with the
participation and support of Indian leaders from Central and South
America. American Indian leaders turned to the international com-
munity principally because of the longstanding failure of the
United States courts and Federal law to recognize that Indian na-
tions and other native peoples in this country are entitled to con-
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stitutional rights and to equality before the law. That was denied
to us then and it is denied to us now.

Indian and other native nations in this country live with a sys-
tem of Federal law today that is unconstitutional; it is discrimina-
tory, and it is unworkable. It makes it almost impossible for native
nations to overcome the social and economic conditions that they
endure. It is like the separate but equal doctrine, it is like the Jim
Crow laws that oppressed African Americans and others for many
years in this country.

The Federal courts, for example, say that the United States Gov-
ernment can take Indian property, Indian land, without due proc-
ess of law and without any compensation. And this Government
does do that today. Congress claims that it has plenary power to
do as it wishes when it legislates about Indian and other native na-
tions, without regard for the Bill of Rights and without regard for
the limitations of the Constitution. Congress believes that it can
terminate Indian nations. It is said that this body can do away
with Indian governments at will, without limitation, can violate
treaties, normally without any legal liability, and so on, under the
so-called plenary power doctrine.

The Federal courts routinely approve of Federal legislation that
would be declared unconstitutional if it affected any other group in
this country. Well, the Declaration calls upon the United States to
put an end to that kind of discriminatory legal doctrine and that
kind of unconstitutional treatment. The Declaration is an inter-
national human rights instrument that is non-binding. But it does
recognize rights, and it recognizes the rules that countries are ex-
pected to follow when they deal with indigenous peoples. It is sup-
ported by global consensus. No country in the world opposes the
Declaration today.

The Declaration includes many rights, including the right of self-
determination, the right to be free from discrimination, rights of
women, native women; these are very important. Rights to land
and resources, real rights of ownership, not diminished rights, such
as Federal law usually accords.

Well, what does all this mean? Others, I am sure, will elaborate
more on what those rights are in the Declaration. But what should
it mean for Congress? What should Congress do? Congress should,
I believe, embrace the Declaration. I am very pleased with the
words that you have spoken here today.

Congress should embrace the Declaration, because it is Amer-
ican. It is based on American values. It is American in its origin.
It is an agenda for change that can easily be embraced. And it
would be very positive.

But the practice of enacting legislation that takes the property
of Indian nations or other native nations must come to an end.
This country doesn’t need to go on taking things from Indian na-
tions. Congress must give up the notion that when it legislates in
the field of Indian affairs or with regard to other indigenous peo-
ples “subject to its jurisdiction, that it can ignore the Bill of Rights
or the other limitations in the Constitution.”

Native peoples too are entitled to Constitutional rights and to
equality before the law. Native leaders are reviewing now what
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kind of proposals they want to make. And Congress should listen
carefully to those proposals when they make them.

Now, a starting point for some of the changes that could be made
in Federal Indian law is the set of principles, general principles of
law in this study that the Indian Law Resource Center has done.
I will be submitting the entire study for the Committee’s use. The
Congress, this Committee, should conduct further hearings in the
future to monitor what the Administration does to carry out the as-
pirations it has so well proclaimed and so well embraced. Let us
see what progress is being made and whether we are getting at the
root issues.

Congress should, I believe, also conduct oversight hearings and
consider what Congress could do to correct the many damaging,
and I believe unconstitutional, decisions that have been made by
the Federal courts. It was, after all, the Supreme Court of the
United States in 1955 that said that this Government can take the
property of Indian nations without any compensation and without
due process. That was invented by the Supreme Court. And there
are other doctrines like that that Congress didn’t invent, the courts
did. And they need to be reviewed, they need to be changed in
order to come into compliance with the Declaration. I believe Con-
gress can find ways to help in that important process.

Thank you very much for having this oversight hearing, and I
look forward to questions.

[The prepared statement of Mr. Coulter follows:]
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PREPARED STATEMENT OF ROBERT T. COULTER, EXECUTIVE DIRECTOR, INDIAN LAW
RESOURCE CENTER

Good afternoon, Chairman Akaka and distinguished members of the Committee:

My name is Robert Coulter and T am head of the Indian Law Resource Center, a non-
profit American Indian legal organization. Iam a member of the Citizen Potawatomi Nation and
Tan a lawyer. Iwant to express my thanks to the Conunittee on Indian Affairs for holding this
much-needed oversight hearing concerning the United Nations Declaration on the Rights of
Indigenous Peoples.

The UN Declaration on the Rights of Indigenous Peoples originated in 1976, when it was
developed by Indian nations and leaders in the United States and in Central and Sonth America,
The initiative was pronipted, sa far as Indian nations in the United States were concemed, by the
knowledge that federal law was very adverse to the rights of Indian and Alaska Native nations in
many fundamental respects, Federal courts perzisiently refused 1o recognize that Native nations
are enfitled to constitutional rights and particulnrly te equality before the law, nid the Supreme
LCourt even in modern times has continned t¢ invent new injustices, The sifnation in Central and
South America was even worse, with a nearly camplete absence of the rule of law so far ag
Indians were concomed. Leaders decided to turn to the United Nations and to international lawr
in hopes of calling attention to the injustices of damestic law and using human rights law to
improve federal law, policies, and practices,

The conditions thal gave rise to the Declaration have not improved much, Tndian and
Alaska Mative nations continus to live with a system of federal law that is discrinuinetory,
uncanstitulional, and oppressive. Tt is unworkable and unjust. It is a legal framework that makes
it all but impossible for Indian nations to imprave their economic and social conditions. Itis
analogous to the “Jim Crow” laws and the “Separate but Eqnal” legal doctrine that oppressed
Aftican Americans and other racial minorities in this country for almost o bundred years after the
end of slavery.

For example, it is often incomrectly said that the “dectrine of discovery” gave ownership
of all the tnnd in this country, perticularly all Native lands, to the Exropean nation that
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“discovered” the arca. The unfaimess of this concept is obrious, and this "“doctrine’ has never in
fact been the law. Nevertheless, courts and government officials routinely apply this mistaken
and discriminalory rule and believe it fo be the law,

Major parts of the federal law dealing with Native tribes and individuals are plainly in
viclation of the United States Constitation. The chicf example is the “plenary power doctrine™
supposedly giving the federal government zlmost Hmitless power over Mative nations. Anather
example is the Supreme Court’s ruling that the federal government may take aboriginally held
Native lands and resources without amy compensation and without doe process of law.

Congruss frequently deals with Netive property by enacting legislation thal would be
forbidden by the Constitution if it affected anyone else's property. The government also
manages or conirels most Wative land, frequently mismanaging the land and resources, and fails
to account praperly for the resources and moncys owed to the Native nations and individuals that
own the land and resources, Congrass claims tho power to terminate Indian and Alaska Native
Lribes and to abrogaie or violate ireatics with Indian nations, nsually without any liability.

This legal framework is not only inconsistent with our Conztitution and human rights
standards world-wide, but it has cnormous adverse consequenses for Indian and Alaska Native
nations throughout the United States. It is not likely that Indian and Alaska Native governments
can solve the deep social, economic, and governmenlal problems that alillict them unless this
present, unfair body of law is theroughly reformed. Effective govemnance requires an
infrastructure of law that is reasonably fair, consistent, and predictable. Changing, clarifying, and
improving current federal law alfecting Malive iribes and Natives of Hawai'i arc absolutely
necessary if nations are to gain trus and effective coniral of their homelands and improve their
voonomic and social well-being,

The Declaration can be useful as a peide for bringing sbout positive change in these
problem areas of federal law and practice. Achieving the rights of the Declaration will make
possible a secure, reasonahle, business climate that will encourags inveslment and will ereate the
apportunity for serious long=tern ceonoriic develapment.

American Indian leaders worked in the United Nations wilh all the countries of the world
for marc than 30 years te win adoplion of the Declaration. Thousands of indigenous leaders
from all parts of the world participated in the debates and werking group meetings to build,
eventually, worldwide support for the rights of indigenous peoples, inclnding American Indian
natiens snd tribes. The Declaration was edopted with overwhelming support by the General
Assembly in 2007, and within a few years the four conntries that voted against it, including the
United States, changed their opposition to support. There is now global consensus supporting the
Declaration amoeng all countries of the world.

When President Obama announced the United States' suppori for lhe Declaration lasl
December, the Administration said in a written statement that the Declaration “expresses the
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aspirations of the United States, aspirations that this country seeks to achieve within the structure
of the 1).5. Constitution, laws, and intemational abligations, while also seeking, where
appropriate, to imprave our laws and policics.”

The Declaration is a nen-binding human rights instrument that expresses (he most
important legal riles that countries are expected ta follow in their relations with indigenous
individonls ond peoples, Tt expresses the legul dghts of indigencus individuals and also
indigenous communities, tribes, and nations — or “peoples”, the temt used by the Declaration.
The goal of the Declaration is to proteet the cultures and ways of life of indigenous peoples and
to praotect these societies and individuals from mistreatment, suffering, and threatened extinction.

The Declaration contains 46 articles covering civil and political rights, cultural rights,
eeonomic rights, and much more. Let me highlight some of the most important human rights
procleimed in the Declaration.

Article 2 is ol aver-arching importance because it provides that indigenous peoples or
tribes and individuals have the right to be free ffom any kind of discrimination in the exercise of
their rights, particularly discrimination based on their indigencus idenlity.

Article 3 recognizes the right of scl~determination, including & host of particular rights of
self-government over internal and local affairs. The right of self-dstermination is extensive and
is detailed in many other articles, Tt includes the right Lo forrn governmenis and pther social and
political institutions, the right to make and enforce laws, the right to control and manage their
resourees, Lhe right to delermine their own membership, and many other such rights, The iphts
spelled out in the Declaration are very similar to the rights of salf-determination recogmized in
federal law.

This is a right that certainly must be extended by federal law to Natives of Hawai'l and ail
indigenous peoples.

Article 7 provides for the right of indigenous peoples Lo exist and live: in peace ag distinet
peoples. It forbids all acls of genocide or violence against then,

Articlz B forbids actions to dispossess indigenous peoples or individuals of their lands,
and Axticle 10 recognizes the right not ko be foreibly removed from their lands,

Artiele 12 proclaims the right to practice their spiritual and religious traditions and the
right to have access to religious and cultural sites.

Qther articles recognize (Art. 13) rights to oral histories, languages, customs and
ceremenies; (Arl. 14) the right to establish thelr own education systems; (Ars. 18, 19) the right
to participate in the government of the country; (Azt. 20) the right to their own subsistence
cconomie activities; (Art. 16) rights to media; and much more.
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Agticle 22 speaks to the epidemic of violence against Native women and children, and
Article 44 broadly recognizes that the rights and freedoms in the Declaration apply equally to
wolnen,

Of speeial importance is Arlicle 26 providing Far the right to ewn and use land and
resonrees. It deseribes a full right of ownership, not a diminished or subardinate form of
ownership.

Article 28 recognizes the right to fair processes for seeking the retum of land wrongfully
taken or for seeking compansation or ather relief. There is nothing here that calls for “giving
back the country to the Indians™ or anything unreasonable. The Declaration envisions 4 workable
and fair system of legal rights for all.

Article 20 recognizes for the first Hime in any formal instrument a tight te protection of
the envirpiment. Americen Indians proposed this right to protect the Earth, and the Declaration
ineorporates this innovative concept of human rights — a concept that has become widely shared
among many people and countries.

Arlicle 37 calls for the observance and enforcement of treaties made with indigenous
peoples. This is an important step forward, one that has long seemed necessary.

As with all human rights, the rights in the Declaration are not absclute, but are to be
exercised with due respect for the rights for the rights and freedams of olhers.

The Declaration, as we can see, cafls zpon the United States (and all countries) to end the
discriminatory and unjust laws and policics that continue to be applied to Indian and Alaske
Mutive nations and to Notives of Hawai'i.

Much of what the federal government does is very much in accord with the Declaration,
but there are important areas of policy and law thal are not in kecping with our own United States
Canstitution nor in aceord with the Decloration. Whal should Congress do?

. Congress must searchingly examine proposed legislation to see that it comporls with the
Declaration.

. The practive of enacting laws thal take Malive properly without due process and fair
market compensalion must be stopped, This country does not need ta go on taking ndian
Tands,

. There is 1o need to go ott denying tribes and Native peoplee the constitutional rights that

are guaranlecd for everyone in this conmtry,

v Legislation (hat seeks to control or dispese of Indian resources and other property without
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the vonsent of the nations or Iribes that own them, must be slopped. This country does
not need to control Native nations or their lands. Native pecples and tribes are perfectly
capable of and entitled to self-determination ~ to govern their own property and affairs.

. The vialation of treatics must not be pernitted, and where treaties are violated, there must
be just compensation or another fair remedy for the wronged paety,

. Conpress must chanpge [ederal law and policies to allow tribes o adequately police and
prosecnte violent cries in their communities. MNative women are mors than twics as
likely to be victims of violence, because tribes lack criminal jurisdiction to prosecute
outsiders.

. Termination of tribes must never again be considered, and abuses of the govemment's
trustesship must be not be tolerated.

. Legistation that singles out tribes or Indians for harmful treatment must be given strict
serutimy and must be rejected where it denies equal proteetion of the law,

. And Congress must abandon the 19" Century idea that it has powers over Indian and
Alaska Mative fribes that go beyend the enumerated powers in the Constitution. This idea
i5 itself discriminatory and subjects Native peoples to disadvantages not inflicted on
others.

‘The chief prablems in federal law that need to be correeted pre examined, and specifie
proposals for change are outlined in a major study by the Indian Law Resource Center. The
study snggcs(s some ol the prineiples ol law that could clarify and correct these legal probiems
and creale a warkable und just famework of federl [aw. These proposed legal principles are
attached to my testimony, and I ask that they be included in the record. These proposals ars now
being considered by Wative leaders, and they will decide what preposals to make to Congress and
to the Administration. [ do not pretend to speak for any tribes today, but [ have spaken to many
(ribal leaders, and T can assurc you that the desire for change is strong, it is widely shared, and the
Declaralion 35 proving 1o be a guide and an agenda for that changs,

Most important, Congress must give the most urgent altention to the proposals thal
Native leaders malke for changing and improving federal law.

In eonsidering tribal proposals, Congress shonld embrace (he Declaration gs a puide,
because it is as American ag ean be. It originated here, and it contains the sanle values of
freedam, democracy, limited povernment, cquality of rights, and the nle of law that tormed cur
awn Constilulion.

The Administration, tan, has assumed an encrmous responsibility to conform its practices
and its policies ta the Constitution and to the Declaration.
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President Obama’s commitment to action, given to tribal leaders at the White House en
December 16% jast year, creates an extraordinary and very favorable opporturity to consult with
federal agencies and departments and to seek concrete actions to improve the law and fo improve
Isdural policies and practices. This opportunily extends to the indigenous paoples of Guam and
Arncrican Samea, and Natives of Hawai'l, as well as to Indian and Alaska Native tribes, The
Adminisiration’s statements are very encouraging and forward looking. The promised
consultations have already begun in some quarters, and the oppormnity for making proposals and
seeking needed changes is enormous. Far more action is probable when Native leaders have
infarmed themselves about the Declaration and begin to act on a nationwide lavel.

Much can be done by the administrative branch to achieve the rights in the Declaration
without legisiation. Regulations, policies, and practices have long needed to be improved and
reformed to comply with the Ceonstitution — not to mention the Declaration. Ithink, for example,
of the nsed to reform and improve the processes for federal recognition of tribes.

Congress must conlinue to exercise oversight to examine the exbent to which the
Administralion i living up to the slandards of the Devlaration, especially Ihe standards that are
el in our own Constiiution.

Turmning to the judicial branch, our federal courts have been responsible for some of the
worst and most damaping legal rules and decisions concerning Native tribes, and Congress mmst
conduct oversight hearings conceming the practices and decision of courts that imposs rules
upan tribes that are contrary to the Constitution and that deny tribes equality before the law,
Such decisions include those that permit the taking of Native lands and other property without
compensation or due process of law and that deny tribes criminal jurisdiction over all those
committing vialence against MNative women on Indian lands. Muoreover, federal courts and state
courts as well have increasingly adopted the practice of ignoring precedent and established law in
Indian cases and making up new mles that apply only to tribes — thus denying Mative tribes the
“Equal Justice Umdsr Law” promised on the front of the Supreme Court building. Congress,
through appropriate enaclinents and regolutions, should help to correct these court-tnads slains
on Ameriea's legal systern anil the couniry’s honor,

Chairman Akska and members of this Commnittee, thank you again for holding this much-
needed oversight hearing coneerning the UN Declaration on the Righis of Indigenous Peoples,

Tam happy 1o answer any queslions whenever the time is appropriate.
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Attachroent:  Native Land Law Project, Draft General Principles of Law Relating to Native
Lands and Natural Resources, written and cdited by the Tndian Law Resource
Canter and sponscred and published by the Indian Land Tenure Foundation
(February 2010)

Draft General Prineiples of Law Relating to Native Lands and Natural Resources’
With a Non-Technical Yersion

1. The legal rights of Indian or Alaska Mative nations to the lands and rescurees they own by
reason of aboriginal ownership, use and cccupancy are the fill rizhts of ownemship,
management, control, and disposition recognized In law without any diministunent or
discrimination based on the aboriginal origin of these rights,

Nuative nations huave complete ownership of their aborigined tands - not some mited or
pavticd right.

2, The doctrine of discovery gave the “discovering' nation particular rights under international
law a8 against other Eurgpean or colonixing nalione, namely the cxelusive ripht to require
land and resources from the Native or indigenous nations. The “doctrine of discovery™ pave
the “discovering” nation na legal right as against the Mative nations or peoples.

“Discovery" did nat give the discovering contry any ownership of Native lands. It only
Feve the discovering country e oxclusive vight 1a buy the land from the Nathve owners

3, Legal doctrines such as terra mallivg, the docteine of discovery, and other such doctrines are
inconsistent with the United States Constitution ta the extent that they are mistakenly applied
1o diminish or impair the rights thai Indian and Alaska Native nations hold with respeet to
their lands and resources.

Legal redes that deny, tnke away, or reduce Native ownership of their Iands and resources
ure invelicd, because they vialnts the United States Constitition.

'For additional informatian or to request a eopy of the complete study, Dvaff General
Principles af Law Relating to Native Landr and Natural Resources, including extensive
Commentaries onieach of the Prneiples, please contact the Indian Law Resource Center, a2
Morth Bwing Street, Helena, MT 38601, by email at m#f@indianlaw.org.
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The vwrnership of Jand and natural resources, including rights of uss and occupancy, of
Indian and Alaska Nalive nations and individuals, including inlerests in lands and resources
held by aboriginal 1itle, Is entilled to the same constitntional proteclions as the owneship andl
ather interegts of nlhcrs in thelr reapective lands and resources, and in addition Indian and
Alaska Native nations and individoals may have other rights and legal protections arsing
from treaties, statutes, and otlier sources of law.

Nutive lands of ali ndy are protected againgt taking and other harm by the gavernment -
Just the xame as all praperty is protecied. And, in addition, some Native land is protecied
by other legal rules that have been creuted by specific treatiey, aciy af Congress, or common
law. {u other words, Native lunds und resouices fiave af lenst as much legal protection
against iaking or other harm s other lunds, and sometimes will have additional legal
profoctions as well

Congress, by reason of the Fifth Amendment to the Constitution, may not take the property
ol Indian or Alaska Native nations and individuals, including aboriginal property, except for
a public purpose, with due procsss of law, and falr market compensation with interest,

Congress cannot take any Native lands or resources, including aboriginal tivle landy, unless
it is dore with oty caompensation, for a public prrpose, and in acoordance with fow

The United States has trost title to land owned or heneficially owned by 8 Mative nation or
individual anly if the United States has acquired that title through a valid lepal process, such
a8 4 {reaty, agreement, or stalule, and only I that trust tille had or has the consenl ol all the
Native pations or individuoals concerned.

The Unired States holds trust title to Notive innd and reseurees anly where the United States
has gotten that trust #ile through some genuine fegal process and only where the Native
owner consents to the Uniled Statos holding trust dife. In other words, trist lands axist anly
where the United States has beconie trustee in a lawful way and enlywhere the Native nation
agreas io this.

The fizderal government has no power as 4 putative or supposed trusies to control or dispose
of lands owned by an Indian or Alagka Nalive nation or individual unless lhe Uniled States
aets with the express, free, prior, and informed consent of the Indian or Alasks Native nation
or individun] concemed.

Unless the United States kas geineing trust title, the federal govermment fuzs no authority as
“tristee” o sell, lease, or do anything with Native lands without the consent and
authorization of the Native owner.

Where the United States holds property in trust for an Indian or Alaska Native nation or
Individual, or where the United States has, by reason ol events orcircumstances of whatever
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palure, agsumed contrgl gr possession of lands or rescurces belonping to or beneficially
owned by an Indian or Alaska Mative nation, or individual, the United States has all the
rcgponsibilitics ol a trustee as preseribed by law gencrally applicable to trustees or
construstive trustees: including but not limiled 1o the oblization to conserve the trusl assets,
fo manage the assets for the benefit of the beneficiary, the obligation to account to the
beneficiary, the oblipation bo avoid every conflict of interest, and the abligation to end the
trustecglip and relurm the st asset o the beneliciary when so required by the beneficiary,

Where the United States holds land or other property in trust for a Native nation, na matter
how that came about, the United Srates hus ail the responsibliittes and dutles of a trusies
that are reqiired by law generally, without exceptions or fimitations thet reduce the
gavarnment’s yesponsibilities or duties.

A treaty with an Indian nation is & wealy within the meaning of Hie United States
Constitation, the violation of which gives rise to lability and the right io redress,

The United Stuates cannoi freely viclate treaties withouwt providing full redress for the Indian
partics, neluding compensation, restitution, or other appropriate, fust remedy.

Congress hias only such powers in the field of Indian affairs - particularly with respect to
Indian and Alagka Native lands and resources — as are conferred by the United Stutes
Constitulion. The Constitution does not accord Congress “'plenacy power™ — in the sense of
additional or unlimited powers — over Indian and Alaska Wative nations and their property.

The United Sinfes Congress dees not have “plenary™ or unfimited power to enact Iawr
dealing with Natfve nations and their propoerty. fnstead, Congress has only those powery
that are staved in the Constitution, and those powers must be used within the limits set ot
fn the Constitution — espaciafly these in the Bilf of Rights.

Indian and Alaska Native nations have the inherent right to form, maintain, and change their
own governments and to create, maintain, and alter their own laws and kepal institutions for
the purpose, among cthers, of governing their own affairs and particularly for contrulling,
using, ond managing their own lands and resources.

Native nations have the inherent or sovereinn power to creale thely owi povernments and
{aws for all purpeses, including for the purpose of using and controlling their lands and
rOSQUrens.

Native governments have the right to frecly use, cxploit, manage, and regulate lands and
rescurces owned or beneficially ovwned by the nation, and they have governmental autharity
overallotted lands owned by Indian or Native persans within the reservation or subject to the
jurisdiction of the Mative govermment,
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Native nations hove the right to wse, comtrol, and benefit from their lands and resources
without inferference by the federal govermnent that is nof authorized by the Constitution or
by the Native government iself.

Congress has ne power under the Conslilulion or otherwise, with respecl to any Indian or
Alaska Native nation, ta terminate its legal existence or to terminate it legal rights and status
as a nation without the free, prior, and infonmed consent of that nation.

Congress canno! terminaly any Native nation,

Land and other property owned byan Indian or Alaska Native nation in its sovercign capacity
asa government 15 nol taxahle by any state or local government, whelher or not that land is
held in trust, in fee, ar in any other form of tenura.

Native Linds und resonrees cannot be tuved by any government, ag matter whethier the land
Is hedd tn trust or otherwise.

The United Statcs is bound by internetional lew to respect the human rights and other rights
of Indians and Alaska Natives both as individuals and pepples.

The United States nust respect and abide by international law, especially international
human rights faw concerning indigenous peoples.

The United States must provide prompt and cffeetive judicial remedics for the violaliom of
the rights of Indian and Alaska Native nations and individuals in relation to their lands and
resources. Such remedies must be non-discriminatory and otherwise consistent with the
United States Constilution, applicable treatics, and generably aeepted principles of fimess
and due process of law.

The United States must make it possible for Native nations and individials to go to court and

get refiefl or some kind of corrective action or compansation, wienever they suffer karm
concerning thelr landys and resources or gny ether viekstion of their rights.  These court
remedies must be foir and effective.

‘The Uinited States has a legal obligation to prevent sbuses, fraud, and other wrongs against
Indism and Alacka Nalive nations and individuals in relation 1o their lands and resonrees
through the enactment and enforeement of reasonable legislation. This obligation of the
federal government must be discharged in conformity with applicable treaties, the United
States Constitution, international human rights principles, and these General Principles,

The United States has the duty to protect Native lands and resources by preveniing abuses,
Fraud, and ather wrongs against Indian and Afaska Native rations and individuals.

** The Native Land Law Project--Draft General Principles of Law Relating to Native

Iﬁelmds and Natural Resources {(Lawyers Edition} has been retained in Committee
es ¥

The CHAIRMAN. Thank you so much for your statement. Person-
ally, I really appreciate it.
Now we will hear from James Anaya. Will you please proceed
with your statement?

STATEMENT OF JAMES ANAYA, PROFESSOR, UNIVERSITY OF
ARIZONA JAMES E. ROGERS COLLEGE OF LAW; SPECIAL
RAPPORTEUR ON THE RIGHTS OF INDIGENOUS PEOPLES,
UNITED NATIONS HUMAN RIGHTS COUNCIL

Mr. ANAYA. Thank you, Mr. Chairman. As you mentioned, I live
in Tucson, Arizona. I am a Professor at the University of Arizona
College of Law in that city.
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Earlier this year, I was reappointed by the United Nations
Human Rights Council as its Special Rapporteur on the Rights of
Indigenous Peoples. My mandate from the Council, whose member-
ship includes the United States, is to address the human rights
conditions of indigenous peoples worldwide through various means,
inclu{iing by promoting the Declaration on the Rights of Indigenous
Peoples.

I would like to begin my testimony by stressing that the Declara-
tion is an expression of a global consensus about the rights of in-
digenous people that has developed over decades upon a foundation
of widely accepted international human rights principles. The Dec-
laration makes clear that indigenous peoples are subjects of inter-
national concern. That is something that was understood by the
founders of this Country, and in the early Supreme Court jurispru-
dence, but was lost to subsequent generations of political actors.

The various provisions of the Declaration build upon core prin-
ciples of self-determination and equality within a model of social
cohesion that value diverse cultures and peoples. In fundamental
respects, the Declaration is a remedial instrument aimed at ad-
dressing patterns of social exclusion, discrimination, cultural suffo-
cation and even physical extermination that indigenous peoples
have experienced and endured in ways not felt by others.

The Declaration itself calls upon States and the international
community as a whole to take affirmative measures to bring the ac-
tual conditions of indigenous peoples into conformity with the
rights that are articulated in this instrument. The endorsement of
the Declaration by the Obama Administration on behalf of the
United States is a welcome signal to the world that the United
States joins in both the global consensus about the rights of indige-
nous peoples and in the concerted call for action to make those
rights a reality. Although the Declaration is not itself a treaty, it
is a strongly authoritative statement that builds upon the provi-
sions of multilateral human rights treaties to which the United
States is abound as a party within the broader obligation of the
United States to advance human rights under the United Nations
charter.

The Declaration is meant to serve as a frame of reference for re-
flecting upon the existing conditions of indigenous peoples, and the
laws and policies that affect them, as well as a standard for devel-
oping needed reforms and programmatic action, both within domes-
tic settings and at the international level. Legislative bodies, such
as this one, should look to the Declaration to help guide its prior-
ities and action. I am hopeful that this hearing will be an impor-
tant step toward that end.

The Declaration has bearing as well for executive agencies whose
actions and responsibilities touch upon the interests of Native
Americans in a multitude of ways. I am encourage to hear that al-
ready a number of executive agencies are learning about the Dec-
laration and considering how to use it in decision-making.

Additionally, the courts should take account of the Declaration in
appropriate cases concerning indigenous peoples, just as Federal
courts, including the Supreme Court, have referred to other inter-
national sources to interpret statutes, constitutional norms and
legal doctrines in a number of cases.
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Finally, I would like to point out that the United States has an
important role to play in promoting the Declaration, both at home
and abroad, as you, Mr. Chairman, have noted. In addition to guid-
ing action concerning Native nations within the United States, the
Declaration should also help guide the Federal Government’s for-
eign aid, which in many places across the globe touches upon the
lives of indigenous peoples. And the Declaration should be an im-
portant focal point of the United States’ cooperation to advance
human rights in multi-lateral settings, including at the UN.

In my role as United States Special Rapporteur on the Rights of
Indigenous Peoples, I look forward to pursuing discussions with the
United States Government and tribal leaders through appropriate
channels and procedures, discussions on how the Declaration can
help catalyze action to address the aspirations of indigenous peo-
ples in this Country and to fulfill unfulfilled promises.

I believe that the United States’ cooperation with the inter-
national system in this and other ways will not only help to ad-
vance the Declaration’s objectives in this Country but will also con-
tribute to greater cooperation within the United Nations and
worldwide to advance the rights of indigenous peoples in keeping
with the Declaration.

Mr. Chairman, the United States was a principal leader in the
UN’s adoption in 1948 of the Universal Declaration of Human
Rights and has since then been a leader in pursuing implementa-
tion of that declaration. Mr. Chairman, the United States can and
should now play that leadership role again.

I thank you very much, Mr. Chairman, for your attention.

[The prepared statement of Mr. Anaya follows:]

PREPARED STATEMENT OF JAMES ANAYA, PROFESSOR, UNIVERSITY OF ARIZONA JAMES
E. ROGERS COLLEGE OF LAW; SPECIAL RAPPORTEUR ON THE RIGHTS OF
INDIGENOUS PEOPLES, UNITED NATIONS HUMAN RIGHTS COUNCIL

Mr. Chairman, Members of the Committee, my name is James Anaya. I am a pro-
fessor at the University of Arizona James E. Rogers College of Law in Tucson. Ear-
lier this year I was reappointed by the United Nations Human Rights Council as
its Special Rapporteur on the Rights of Indigenous Peoples. My mandate from the
Council, whose membership includes the United States, is to address the human
rights conditions of indigenous peoples worldwide through various means, including
by promoting the Declaration on the Rights of Indigenous Peoples.

I would like to begin my testimony by stressing that the Declaration is an expres-
sion of a global consensus about the rights of indigenous peoples that has developed
over decades, upon a foundation of widely accepted international human rights prin-
ciples. The Declaration makes clear that indigenous peoples are subjects of inter-
national concern, something that was understood by the founders of this country
and in early Supreme Court jurisprudence but was lost to subsequent generations
of political actors.

The various provisions of the Declaration build upon core principles of
selfdetermination and equality, within a model of social cohesion that values diverse
cultures and peoples. In fundamental respects the Declaration is a remedial instru-
ment, aimed at addressing patterns of social exclusion, discrimination, cultural suf-
focation, and even physical extermination that indigenous peoples have experienced
in ways not felt by others. The Declaration itself calls upon States and the inter-
national community as a whole to take affirmative measures to bring the actual con-
ditions of indigenous peoples into conformity with the rights that are articulated in
this instrument.

The endorsement of the Declaration by the Obama administration on behalf of the
United States is a welcomed signal to the world that the United States joins in both
the global consensus about the rights of indigenous peoples and in the concerted call
for action to make those rights a reality. Although the Declaration is not itself a
treaty, it is a strongly authoritative statement that builds upon the provisions of
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multilateral human rights treaties to which the United States is bound as a party,
within the broader obligation of the United States to advance human rights under
the United Nations Charter.

The Declaration is meant to serve as a frame of reference for reflecting upon the
existing conditions of indigenous peoples and the laws and policies that affect them,
as well as a standard for developing needed reforms and programmatic action both
within domestic settings and at the international level. Legislative bodies, such as
this one, should look to the Declaration to help guide its priorities and action, and
I'm hopeful this hearing will be an important step toward that end. The Declaration
has bearing as well for executive agencies whose actions and responsibilities touch
upon the interests of Native Americans. I am encouraged to hear that, already, a
number of executive agencies are learning about the Declaration and considering
how to use it in decisionmaking. Additionally, the courts should take account of the
Declaration in appropriate cases concerning indigenous peoples, just as federal
courts, including the Supreme Court, have referred to other international sources
to interpret statutes, constitutional norms, and legal doctrines in a number of cases.

Finally, I would like to point out that the United States has important role to play
in promoting the Declaration both at home and abroad. In addition to guiding action
concerning Native Nations within the United States, it should also help guide the
federal government’s foreign aid, which in many places across the globe touches
upon the lives of indigenous peoples.

And the Declaration should be an important focal point of the United States’ co-
operation to advance human rights in multilateral settings. In my role as United
Nations Special Rapporteur on the Rights of Indigenous Peoples, I look forward to
pursuing discussions with the United States Government and tribal leaders through
appropriate channels on how the Declaration can help catalyze action to address the
aspirations of indigenous peoples in the country and to fulfill unfulfilled promises.
I believe that the United States’ cooperation with the international system in this
and other ways will not only help to advance the Declaration’s objectives in this
country, but will also contribute to greater cooperation within the United Nations
flnd worldwide to advance the rights of indigenous peoples in keeping with the Dec-
aration.

The United States was a principal leader in the UN’s adoption in 1948 of the Uni-
versal Declaration of Human Rights and has since been a leader in pursuing imple-
mentation of that Declaration. The United States can and should now play that
leadership role again.

Thank you Mr. Chairman, and Members of the Committee, for your kind atten-
tion.

The CHAIRMAN. Thank you very much, Mr. Anaya, for your state-
ment.

And now Professor Robertson, will you please proceed with your
statement?

STATEMENT OF LINDSAY G. ROBERTSON, JUDGE HASKELL A.
HOLLOMAN PROFESSOR OF LAW; FACULTY DIRECTOR,
CENTER FOR THE STUDY OF AMERICAN INDIAN LAW AND
POLICY, UNIVERSITY OF OKLAHOMA COLLEGE OF LAW

Mr. ROBERTSON. Thank you, Mr. Chairman. It is an honor to
have been invited to participate in this.

As you mentioned earlier, I am a professor of law at the Univer-
sity of Oklahoma. I am also an historian, and I have to apologize,
because I find it difficult to think or speak about events of this
magnitude without drifting into contextualizing them.

I think it is important to appreciate, building on what my friend
Mr. Coulter said earlier, and Mr. Anaya a moment ago, that there
is some history to this, the preparation of this document. It actu-
ally even goes back even further than the mid-1970s in a sense.
This international expression resolves questions first raised at
least in this hemisphere when the Spanish arrived in the late 15th
century. So this has been 500 years plus in coming, at least for this
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life-long resident of the western hemisphere, and I think that is
worth reflecting upon.

The other element of the construction of the Declaration I think
is important, that hasn’t been mentioned, is the extent to which in-
digenous peoples themselves were invited to participate and did
participate in the formulation of the document, which is evidenced
by the strong support that one sees in Indian Country in the U.S.
and in indigenous communities around the world for the document.
It really is an historic opportunity here to bring two large group
together, the descendants of European colonizers and the indige-
nous peoples in the various countries of the world, and come up
with a new regime that works better and in a fairer manner for
everyone. I applaud the Committee for launching this exercise in
the United States, and building on the initiatives that the Obama
Administration has already started.

I also thought it important to say a word about the Declaration
in international context. This is also something that Mr. Anaya
mentioned, and I am glad that he did. This is a global document,
it is a comprehensive document. It is a global document as well. In
my capacity as a law professor, I have had the opportunity since
the Declaration has been passed to travel to different parts of the
world as a private sector person, but invited to come in and consult
in various countries on how to comply with its provisions.

And one sees a range of experiences. One country, for instance,
has simply adopted the whole thing as a statute. That is one ex-
treme.

At the other end, I might mention Japan, to which I traveled last
fall at the invitation of a committee organized to put together their
first statement of indigenous policy, relating to language and cul-
ture rights of the Ainu people on the northern island of Hokkaido.
It is extraordinary to witness the birth of something like that, and
to follow up on one of your comments a few moments ago, Mr.
Chairman, in that sense I did acquire a perception that in certain
ways, the United States could well act as a global leader, at least
for some countries. It is not that we have done everything right,
far from it. We have done a lot of things wrong .

But the point is, we have done some things right, and we have
done a lot of things. And that may be the most important lesson
for this historian of all. We have over 200 years of experience of
wrestling with the legal nature of this interaction between colo-
nizers and indigenous peoples, experiments with all sorts of pro-
grams that other states in the world might be considering.

I think it is important that the United States share its experi-
ence to the extent that that information is requested at the same
time that we are analyzing it ourselves. We started a year and a
half ago a clinic at the University of Oklahoma Law School focused
on indigenous rights worldwide. We have sent teams of students
out now to half a dozen countries with indigenous populations who
have been largely voiceless. They are smaller countries, without the
caliber of representation the tribes have had in the United States
in recent years.

And we have discovered the same sorts of issues in those coun-
tries. We do this to support the Universal Periodic Review process
at the UN Human Rights Council. But as I said, we have discov-
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ered that there, too, the Declaration is a living document, but it is
in some ways even more important, because their rights are well
behind what they are in other parts of the world, to a certain ex-
tent including the United States.

Now a word on current efforts and future efforts. I appreciated
Del Laverdure’s comments, which were similar to those of Kim
Teehee at the Permanent Forum in May, emphasizing, among oth-
ers, the current Administration’s efforts to help indigenous peoples
in the United States in the areas of education, health, safety, infra-
structure and jobs.

I would only add a few other things that might be thought about,
and these are broad things. One has to do with process, and the
other has to do with what I would call reconsideration of fun-
damentals. On process, I think one of the best things that came out
of the Declaration and out of the current Administration’s aggres-
sive engagement with these issues is an emphasis on consultation
with indigenous peoples themselves. I think that that ought to be
continued, I think it ought to be expanded. I would like to see it
happen more at the State level than it has been in many States.
I think that is of crucial importance. The inclusion in the process
results in a feeling of respect, which is understandable. Anyone
would feel it. Also an opportunity to shape policy and to buy into
the result. I think that has policy advantages that are maybe
broader than may have been appreciated.

Reconsideration of fundamentals I raise to echo and build on a
bit on something that Mr. Coulter said. Three areas occur to me
which are raised in the Declaration which do invite us to rethink
things that were done a long time ago, and maybe not done well.
One of those has to do with the nature of land rights and the dis-
tinction that Mr. Coulter alluded to indirectly between different
types of Indian land holdings. Aboriginal lands, executive order
lands and treaty lands, are treated very differently for constitu-
tional purposes. It is not entirely clear why. That is something that
the Declaration invites us to reconsider.

Second, cultural and religious sites, which are an important part
of the Declaration and something that we haven’t entirely solved
here is a problem. I think that is worth spending a little bit of
brainpower, time and energy on.

Lastly and maybe most importantly, self-governance. The self-
governance stem works here, but it is extremely complicated, and
I think a Federal initiative to help simplify self-governance, I don’t
advocate any particular position, but when you have a regime that
is constructed by a patchwork of statute, treaty and lately, pri-
marily Supreme Court decisions, at least in the civil jurisdiction
area, it is confusing, it is unpredictable, it is hard to manage on
the ground.

And I think it is inconsistent with the goals of the Declaration
of the Rights of Indigenous Peoples, which I read to be that the
tribes, indigenous groups, be able to govern themselves and under-
stand how that is supposed to operate and/or facilitate effective
self-governance. That also I think relates to the comment that Sen-
ator Franken made about impediments to economic development,
which I think simplification of self-governance rules would facili-
tate.
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My time is more than up. I thank you again very much for the
opportunity to appear here. As my colleagues, I welcome any ques-
tions.

[The prepared statement of Mr. Robertson follows:]

PREPARED STATEMENT OF LINDSAY G. ROBERTSON, JUDGE HASKELL A. HOLLOMAN
PROFESSOR OF LAW; FACULTY DIRECTOR, CENTER FOR THE STUDY OF AMERICAN
INDIAN LAW AND PoLICY, UNIVERSITY OF OKLAHOMA COLLEGE OF LAW

Good afternoon, Chairman Akaka and Members of the Committee, and thank you.
It is an honor to have been invited to participate in this hearing.

My name is Lindsay Robertson and I am the Judge Haskell A. Holloman Pro-
fessor of Law and Faculty Director of the Center for the Study of American Indian
Law and Policy at the University of Oklahoma College of Law. From 2006 to 2008,
I served as Private Sector Advisor to the United States delegation to the Working
Group Sessions on the Draft U.N. Declaration on the Rights of Indigenous Peoples.

In addition to being a professor of law, I am a historian, and I find it difficult
to think or speak about events of this magnitude without contextualizing them. I
think it is important to appreciate that there is a history to the preparation of this
document, which actually goes back further than the mid-1970s. This international
expression resolves questions first raised in this hemisphere when the Spanish ar-
rived in the late 15th century. The Declaration has been 500 years plus in coming,
at least for us residents of the western hemisphere, and this is worth reflecting
upon. Another important aspect of the construction of the Declaration is the extent
to which indigenous peoples themselves were invited to participate and did partici-
pate in the formulation of the document, which is evidenced by the strong support
for the document that one sees in Indian country in the United States and indige-
nous communities around the world.

The drafting of the Declaration was historic, as two groups, the descendants of
colonizers and indigenous peoples in the various countries of the world, came to-
gether and designed a new regime that works better and in a fairer manner for ev-
eryone, and I applaud the Committee for launching this exercise in the United
Sgates, building on the initiatives that the Obama administration has already start-
ed.

I also thought it important to say a word about the Declaration in international
context. This is a comprehensive document, and it is a global document. In my ca-
pacity as a law professor, I have had the opportunity since the Declaration was
adopted to travel to different parts of the world and consult in various countries on
how to comply with its provisions. One finds a range of experiences. Bolivia, for in-
stance, has simply adopted the Declaration as a statute. I might also mention
Japan, to which I travelled last fall at the invitation of a committee organized to
put together Japan’s first statement of indigenous policy, which focuses on language
and cultural rights of the Ainu people on the northern island of Hokkaido. It was
extraordinary to witness the birth of a new legal relationship, and the experience
helped me appreciate the ways in which the United States could act as a global
leader on these issues, at least for some countries. It is not that we have done every-
thing right, far from it. We have done a lot of things wrong. But we have done some
things right, and we have done a lot of things. We have over 200 years’ experience
wrestling with the nature of the legal relationship between colonizers and indige-
nous peoples, and we have experimented with all sorts of programs that other states
in the world might be considering. It is important that the United States share its
experience, to the extent that information is requested, even as we are assessing
it ourselves. A year and a half ago, we started at the University of Oklahoma Col-
lege of Law a clinic focusing on indigenous rights worldwide, which submits reports
in support of the Universal Periodic Review process at the UN Human Rights Coun-
cil. We have sent teams of students out to half a dozen countries with indigenous
populations that have been largely voiceless, and we have seen first hand the extent
to which for indigenous peoples in those countries the Declaration is a living docu-
ment, in some ways perhaps even more so than for indigenous peoples in other parts
of the world whose rights are relatively more secure. We all have much to learn
from one another.

Finally, I would like to share some thoughts on current and future efforts. I ap-
preciate the Obama Administration’s efforts to assist indigenous peoples in the
United States in the areas of education, health, safety, infrastructure, and jobs. The
Declaration provides an opportunity for additional efforts, and I would encourage fo-
cusing on process and a reconsideration of fundamentals.
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On process, I think one of the best things that came out of the Declaration and
out of the Administration’s aggressive engagement with these issues has been an
emphasis on consultation with indigenous peoples themselves. That ought to be con-
tinued—and expanded. I would like to see more consultation at the state level than
currently occurs in many states. Inclusion of indigenous peoples in the process evi-
dences respect, provides an opportunity for indigenous peoples to shape policy, and
makes it likelier that indigenous peoples will support the result.

On reconsideration of fundamentals, first, we might look again at the nature of
land rights and the distinction between different types of Indian land holdings. Ab-
original lands, executive order lands, and treaty lands are treated very differently
for constitutional purposes. It is not entirely clear why. We might also look at pro-
tection and access issues relating to cultural and religious sites, which continue to
be contentious. Lastly, and maybe most importantly, we might simplify self-govern-
ance. The self-governance system works here, but it is extremely complicated, built
on jurisdictional rules derived from a patchwork of statutes, treaties, and Supreme
Court decisions. It is confusing, limiting, unpredictable, and hard to manage on the
ground. Simplification of the self-governance system would bring us closer to real-
izing the goals of the Declaration.

Thank you.

The CHAIRMAN. Thank you. Thank you very much for your testi-
mony, Professor Robertson.

Our next witness is Mr. Red Corn. But before we hear him, I
would like to show a short video entitled Geronimo, Ekia. It will
be on the screens, which is an example of reclaiming our icons and
telling our own stories as Native peoples.

[Video shown.]

[Applause.]

The CHAIRMAN. That was moving. Thank you very much, Mr.
Red Corn. That was a moving presentation.

I just want to recall between Senator Udall and me, that he
chaired a hearing for me of this Committee on stereotypes. And of
course, it pertains to this, what we are doing now. And it was un-
fortunate at that time that Geronimo was up in the news. But
thank you again, Mr. Red Corn. I thought we would show it before
I called you to make our statement. Will you please proceed?

STATEMENT OF THOMAS RYAN RED CORN, FILMMAKER;
MEMBER, 1491

Mr. Red Corn. [Greeting in native tongue.]

I would like to acknowledge you, Mr. Chairman. Thanks for hav-
ing me here. I acknowledge Mr. Udall. My brother was a Udall
scholar, got his bachelor’s in civil engineering at the University of
Kansas off that scholarship. I appreciate that. I follow Mr. Franken
on Twitter, so I will catch up with him later.

[Laughter.]

Mr. Red Corn. I come here from the Wa.xa.k’o.lin district, actu-
ally outside of Pawhuska, Oklahoma. I would also like to acknowl-
edge some of the people here in the panel, who have been working
on this thing longer than I have been alive. I probably have no
business being up here, because I don’t represent anybody. I am
not an elected official, I don’t have a masters degree or a doctorate
or anything like that, simply live in the exact spot where the road
hits the pavement, as it were.

So I am kind of here, like I said, representing nobody. But I
would like to talk about the Declaration. And I would also, I don’t
really want to spend too much time talking about the past. Obvi-
ously being as young as I am, I know what happened. But I am
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really more concerned about the future. And I am concerned about
the future of my young family, concerned about the future of my
community.

A lot of that has to do where law intersects with actually, where
it intersects with people. The first place is that it intersects in ju-
risdiction. I live on trust land in a community that sits under Fed-
eral jurisdiction. I have neighbors that deal drugs, and they have
been raided over and over and over and over, and I can’t say that
enough, how many times they have been picked up and raided by
Federal agents. But no prosecution takes place. I see this as prob-
lematic. I see this as problematic if we can’t police our own commu-
nities and we can’t provide for the safety of our own citizens. And
if the Federal Government isn’t going to do that, I'd like to really
see that power transferred over to tribes.

At the time the Major Crimes Act was passed, perhaps the tribes
were not infrastructurally viable to handle those situations. But I
think that mode of thinking is probably outdated at this point.

I would like to see these powers are given to cities and States.
The Federal Government doesn’t manage drug cases on that level.
And if the State of Oklahoma is not going to do it either, I think
it is just another reason for tribes to be able to manage that.

The next thing I want to talk about is, drugs aren’t the only
issue in our community. I think nationally, the statistics say that
one in three Native American women will be sexually assaulted or
raped in their lifetime. These cases as well also fail to get pros-
ecuted. I have a one year old daughter, she just turned one last
week. I don’t want to see her grow up in that situation. It is dis-
turbing to me.

I don’t think any woman, any Native woman on a reservation
should have to be subjected to grow up in that type of situation.
Those people are our mothers, they are our aunties, they are our
relatives, they are a lot of things.

The next thing I would like to talk about, I was born in an In-
dian hospital in 1979 to a white mother and an Osage father. Dur-
ing the time that my mother was there, she was pressured for ster-
ilization the entire time, until she was transferred out to another
hospital where she could recover. I have friends that are my age
that have given birth recently that are also still being pressured
for sterilization.

Lastly, where these two things intersect is that right now, as
some of these gentlemen have mentioned, we have a case before
the Supreme Court. It is pretty much a case, I would as, from my
inexpert opinion, of legal amnesia. They are saying that we are not
a reservation. Basically they are saying we can be a reservation
when we have gaming compacts, we can be a reservation when we
have tobacco compacts, we can be a reservation when they want oil
and natural gas resources.

And we say that, well, if we have our own jurisdiction and if we
are a reservation, we should not be paying State income tax when
we don’t live on State jurisdiction and we do not work on State ju-
risdiction. If the State has jurisdiction over us, then where are they
when the drug dealers are in my neighborhood? Where are they
when rapes are going unprosecuted?
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So these things, they coincide, they all touch each other. I want
to live in a time when human rights is not seen as a radical idea.
I believe these are not extra right, but these are human rights,
these are basic human rights that other people are afforded in the
Country. I believe that is why this resolution passed on an inter-
national scale, and that is why I am here today, to set a series of
events that took place to put me here to ask you for these things.

So in that respect, I would just like to say that much. l.e
ka.she.na ko.ko.na.

[The prepared statement of Mr. Red Corn follows:]

PREPARED STATEMENT OF THOMAS RYAN RED CORN, FILMMAKER; MEMBER, 1491

Hawe, Thatsi.e. Wazhazhe zhazhe wita Wakontia. I.e to.e ekipshe konbra.

I came here from the Wa.xa.k’0.lin district

I’d like to acknowledge the Senators and staffers. And I'd like to acknowledge all
the nobodies watching on C—SPAN the ocho as well as the Daily Show Intern watch-
ing this. Aye!

I'm not an elected official. 'm not an expert. I'm not any kind of anybody. I come
to you today representing nobody. I come to you representing all of the nobodies.
I'm here to talk to you about the passage of the UN Delcaration on the Rights of
Indigenous Peoples.

I did not come here to talk about the past. I came here to talk about the future.
The future of all nobodies.

Where my home sits, in the Wa.xa.k’o.lin district outside the town of Pawhuska,
Oklahoma, I live under a different set of rules than most Americans. Where I live
there are people who sell drugs whose homes have been raided by federal drug
agents over and over again and nothing ever happens, because no one is ever pros-
ecuted. The power to enforce the law resides with the federal government and not
the tribal government. And the federal government has little interest in rooting out
this type of behavior in my neighborhood. If this Declaration is adopted, I want ju-
risdiction for my community over these affairs. Localized control has always proven
to be more effective than Federal control over these matters. These powers are given
to states and cities. They can be given to Tribes as well. Because, if the federal gov-
ernment will not address this situation, then give us the power to do it ourselves.

Drugs arn’t the only problems running rampant in my community, and the count-
less other reservation communities like it, because of the lack of true sovereignty,
1 in 3 Native American women will be raped or sexually assaulted in her lifetime.
As appalling as that statistic is, the women in my life, real women, stats, have re-
layed their words to me. This breaks my heart and is not acceptable.These are my
relatives. My cousins. My friends. My people. I have a daughter who just turned
1-year old. I would very much like to see this power to protect her shifted to tribes
in her lifetime. In the hopes that not one more Native woman, not one more daugh-
ter, auntie, or sister, has to grow up under these circumstances. This institution has
that power to transfer the protection of our women to us. The Declaration and the
Executive branch recognize that when tribes have this power, that we thrive instead
of falter. There is a 40-year track record of the benefits of this power shift towards
tribal sovereignty and self-determination to back that claim up.

In 1979 I was born c-section in Hastings Indian hospital in Tahlequah Oklahoma,
to a white mother and an Osage father. My white mother contracted an infection
from that surgery. And while she sat there in the hospital, the staff repeatedly pres-
sured her for consent to sterilize her. My grandmother had her transferred to Tulsa
where she fully recovered eventually giving birth to three more boys. One has a
master’s degree in education and is a teacher. One is a civil engineer and the other
one has a master’s in architecture. My brothers are doing great things with their
lives, and I'm proud of them. But my mother was nearly sterilized, and she was one
of the lucky ones. Many other women were pressured and relented or were never
even asked. I would like to tell you that this practice died with the 1970s but the
Native women of my life today tell me that they are still being pressured in the
same manner.

As T speak right now, my Osage people have a case that waits to be heard by
the Supreme Court. The case effects our full reservation status. The Attorney Gen-
eral last week made a recommendation for it to be thrown out. It is our last ditch
effort to have a legally fully recognized home. Lawyers play semantics with words
over demographics and not actual written law, instead of letting us call it what it
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is. Judicial erosion of our home. Our land. The land of those that came before us
and hopefully those that will come after us. No treaties were signed. No new laws
were passed. But the legal definition and premise that everyone had been func-
tioning off of for the past 100 years now hangs in the balance. We are a reservation
when the state wants money to build roads. We are a reservation when the state
wants our gaming and tobacco compact money. We are a reservation when the state
wants our Oil and Natural Gas resources. We are a reservation when we pay a
gross production tax on those resources. Every land deed within our boundaries
states that we are a reservation. We are a reservation for the tourists who pass
signs, paid for by the state of Oklahoma that say YOU ARE NOW ENTERING THE
OSAGE INDIAN RESERVATION. But the courts say we are not a reservation when
we say we should not be paying state income tax when we do not live or work on
land under the jurisdiction of the state of Oklahoma. If we are under Oklahoma ju-
risdiction then where are they when drug dealers are selling methanphetamines?
Where are they when the women are being raped? Where are they when our homes
are falling in? Give us the power to raise our own taxes to provide for our own infra-
structure. Give us the power to prosecute outsiders, native or non-native, that break
the law on our lands. This is not an “extra” right. This is a human right. Rights
this country was founded on.

I want to live to see a day when the idea of human rights is not seen as radical.
I am asking for the right not to be legally erased. I am asking for the right to be
able to put my daughter’s Indian name on her birth certificate in our own alphabet.
I am asking for the right to attend a university where there are more live indians
on campus than dead ones. The right for the Iroquois Nationals Lacrosse team’s
passports to be recognized so they can attend the World Championships for the
sport that they invented. The right for the Prairie Band Potawatomi to put a tax
on their tribal gas station to pay for roads and bridges on their reservation. I am
asking for the right of self-governance. The right for Tribal police departments not
to be expected to permanently sustain themselves on grants and the federal funding
whims of someone in Washington DC, someone who will never visit my reservation
or see my face. I want Indian lands to be the last to be flooded for dam construction
along the Missouri river, and not the first. I don’t want consultation. I want the
right to say NO. I want the United States to be a leader on Indigenous rights so
that they do not have to suffer the international embaressment of being one of the
last countries to sign on.

And I do not want lip service. I want to be looked in the eye. I want you to shake
my hand and tell me that you’re on board to change the future of Indian Country.
That you will adopt this declaration and make it binding. That you will give it teeth.
That it will be the law of the land.

I was born Indian and I will die Indian but today, my nation is at war by way
of judicial amnesia. This supreme court case is a classic example of the corrosive
efforts enacted by the US federal goverment to assimilate us, the indigenous people
of this land, and in order to ultimately be rid of us. So our land, our people, our
way of thinking can be absorbed and conveniently forgotten. And the thing is, legis-
lation containing words from this declaration can stop a 500 year long quest to wipe
indigenous people from the maps of this hemisphere. It will allow us, all of us, to
develop ourselves economically and to provide for our citizens so that the federal
government does not have to. In 2004, Republican Congressman Lucas from Okla-
homa provided historic legislation that kept Osages from being abolished as a legal
entity and allowed us, for the first time in our history, to function as a democracy.
With that legislation we have made great strides. We have made health care and
housing improvements as well as bolstered our scholarship opportunities for our
youth. But the legislation stopped short of shoring up our reservation status which
is what we are now fighting.

That fight extending to Oklahoma passing state question 755, currently in litiga-
tion and billed as the ban of Sharia Law; it also banned recognition of tribal law.
My marriage certificate was issued by a tribal court of the Pawnee Nation. Under
such laws even my marriage is considered not valid.

This Geronimo code name is just another way for the United States to paint Na-
tives as enemies of the state. That has to change if we are not only to survive but
thrive as respective nations. I am just one person. From one tribe. The issues I have
raised here are not new and not relegated to my people alone. Many others struggle
under the same set of laws. All that can change with this declaration. It can turn
all those nobodies into somebodies.

I.e ka.she.na ko.ko.na
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The CHAIRMAN. Thank you so much for being here, Mr. Red
Corn. Thank you so much for your candid presentation here and
your statement.

We will have more than one round, Senator Udall. I will lead off
with some questions and I will have you do the same as well.

Mr. Coulter, thank you so much again for being here. Much of
your testimony suggests the need for a, maybe this is an under-
statement, a fairly comprehensive review, and in cases revision of
current Federal Indian law in order to be consistent with the U.S.
Constitution and international standards. In my opening state-
ment, I said we want to begin to look at setting these standards,
such as the Declaration.

Are there specific articles in the Declaration or specific areas of
existing Federal law you prioritize for early review by this Com-
mittee and the Administration?

Mr. CoULTER. Well, sure. I can point out some of them. Just to
be clear, the United States does a lot in its law and its policies that
is pretty good. It is certainly ahead of many other countries in cer-
tain respects.

But what I point out are fundamental problems that need to be
corrected. It is not meant to say that everything the United States
does is horrible, I don’t believe that. The first article that I would
particularly call attention to is Article 2 that says that indigenous
peoples are entitled to be free from discrimination in the exercise
of their rights. That is, if I can say so, perhaps the fundamental
problem. Indian and other native peoples subject to U.S. jurisdic-
tion are treated badly in a way that is not in keeping with our
American values. It is not in keeping with our Constitution. It is
a case of being denied equality before the law.

That fundamentally needs to be reviewed. That would sweep in
this problem about treating tribal property as if it is not really
property, treating money that belongs to tribes as if it doesn’t real-
ly belong to them, treating other forms of property and other sup-
posed legal rights of tribes as if they are not really protected by the
law and that they can just be dealt with willy nilly without regard
for the Bill of Rights when the Federal Government chooses to do
so.
That is all discriminatory. Other groups don’t seem to suffer from
that.

I do call attention to the position of people who live in the terri-
tories of the United States that are also denied many constitutional
rights. So that is a big one.

Article 26 on land and resource rights is another important one,
because there, United States law explicitly and expressly denies In-
dian and Alaska Native tribes the kinds of property rights that ev-
eryone else, including corporations and businesses and churches
and canasta clubs have. They all have property rights that are pro-
tected by the Constitution. But not indigenous nations. There is no
justification for that. It can’t possibly be justified. It is un-Amer-
ican, if I can say so.

So those are two big ones. Now, we could keep going, I suppose.
But if we could deal with those, it would be awfully important and
I think it would move us forward.
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The CHAIRMAN. Thank you for your response. Professor Robert-
son, having served as private sector advisor to the U.S. Delegation
to the UN Declaration negotiations in Geneva, can you briefly de-
scribe the negotiation process that was taken?

Mr. ROBERTSON. Sure, I would be happy to, I will do my best.
You realize you are speaking to a guy who is used to speaking in
50-minute blocks, but I will refrain from that.

The negotiation process meetings, and I just helped out with this
for the last three years or so, two and a half or three years, meet-
ings held roughly twice a year, ten days to two weeks per session
in Geneva. States and indigenous representatives were all in the
same room for plenary sessions and for breakout sessions, so that
we begin with assigned provisions from the draft, which everyone
had had the intervening months to look over, to shop around their
domestic governments. And we would begin addressing those on
the floor. The chair would ask for comments from the states. The
states would make comments, and then there would be weigh-in
from members of the indigenous caucus.

If negotiations went ahead and there was agreed-upon text, we
would keep moving. If they broke down, we would break out into
smaller groups to hammer out language that would then be
brought back to the plenary. It was a slow process. In some ways
a very frustrating process. I was an observer in certain measure,
because I was sort of on both sides of the room.

But in the end, a document was produced and we are here talk-
ing about implementation. So I guess I would have to say it was
a successful process.

The CHAIRMAN. Thank you very much. I have further questions
for Mr. Anaya and for Mr. Red Corn. But let me pass this on to
Senator Udall for his questions.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Senator Akaka. It was a pleasure
chairing that stereotype hearing. I know that you had looked really
forward to being there and you were unavailable to get there. But
you were there in spirit and the staff really helped and backed me
up on that. So I appreciate that.

Let me ask kind of a broad question that I think maybe all of
you may be able to jump into. One of you I think mentioned the
Declaration that FDR talked about and the International Declara-
tion on Human Rights. President Roosevelt talked about Four Free-
doms. He talked about freedom of speech, freedom of religion, free-
dom from want, freedom from fear. And when you have these dec-
larations and you talk about freedoms like this, one of the things
t}ﬁat happens 1s it moves us all forward. There is no doubt about
that.

I think when we have a universal declaration like this, a uni-
versal declaration of rights of indigenous peoples, it is, Professor,
you talked a little bit about it. It is a struggle getting there, but
it is a struggle worth having and worth going through the process.

I am wondering, can any of you give us some examples of what
is happening around the world? What are the exciting things going
on that we see growing out of this UN Declaration of rights? Is any
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of that applicable to the United States? What are the areas we
could be doing a better job on?

Mr. Coulter, do you want to start on that?

Mr. COULTER. One of the very gratifying things was that even as
we were developing the Declaration and pushing it through years
and years of negotiations, countries all over the world began to
take up these rights and understand that they were really good
things that really helped the governance in their countries. Self-de-
termination and autonomy regimes were implemented in country
after country before they were ever adopted in the Declaration,
that is before the adoption of the Declaration. Countries found out
that these rights are good things. It is really helpful to everyone
involved.

That was very gratifying, and I think that is continuing.

Mr. ANAYA. Just briefly, I have been very happy to see in various
countries that I have engaged in in my role as UN Special
Rapporteur, that there is more and more awareness at all levels of
government and discussions in the broader public about the Dec-
laration itself and the rights of indigenous peoples more generally.
What we see is a pattern of legislation and even constitutional re-
form taking place that incorporates, if not explicitly the Declara-
tion, it incorporates the principles that are found in the Declara-
tion. So that is extremely positive.

The educational value of the Declaration, I think, cannot be un-
derestimated. There are of course still negative attitudes towards
indigenous peoples worldwide. I think the last hearing that was
referenced has to do with those negative attitudes persisting in this
Country, as they do elsewhere.

The Declaration, I think, can and should be thought of as an edu-
cational instrument. What we see in many countries is it being
used and promoted as an educational instrument within the public
schools even, within various media, through various media,
through films. That perhaps is something that can be learned from
experiences elsewhere, that educational value of the Declaration,
which is I think necessary for real change to come about in any so-
ciety. We can talk about good policies, we can talk about good legis-
lation, but unless there is that solid social foundation for those
policies, and for those changes, they are going to be difficult to
come about.

Mr. ROBERTSON. I agree with what both my colleagues have just
said, and I would only add to that, another sort of side effect of this
that I have observed first-hand has to do with simple communica-
tion. Ten years ago, I sat down and thought, I should really teach
a class in Canadian First Nations law. And about a minute later,
I thought, I know nothing about Canadian First Nations Law, and
I would be the worst person in the world to teach it.

So I called a friend of mine, Brad Morse, who is now a dean in
New Zealand, teaching at the University of Ottawa then, and said,
hey, Brad, I don’t know anything about what you do and you know
a lot about what I do, but maybe your students don’t. And we set
up a distance ed course, turned out to be the first, between law
schools, or so we have been told, where my students and I taught
Brad and his students U.S. Indian law and they taught us Cana-
dian First Nations law.
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That opened our eyes to the fact of the utter ignorance of most
everybody we knew as to what other countries with similar legal
questions, I am talking about English-speaking countries here, had
done, sort of an interaction with indigenous populations. So we ex-
panded this, we now have six, seven universities around the world,
in Canada, New Zealand, Australia and the University of Okla-
homa, engaged in this conversation. That has been enormously en-
lightening.

What the Declaration did, as Tim mentioned, is it sort of made
this a live issue everywhere. There wasn’t a country in the world
that could ignore it. So we have started to, and I have started to
get communications from people all over the place who are inter-
ested in learning what is going on here and sharing what they are
doing and talking about questions.

One thing I would mention to both of you gentlemen as members
of the United States Senate is that a lot of this seems to be hap-
pening on the university level or as Jim is doing, as Special
Rapporteur, making contact with people around the world. There
hasn’t been, to my knowledge, outside of some stuff that Interior
has done, that Del Laverdure mentioned earlier, a focused U.S.
comparative effort on this. I think maybe the place to house it
would be Interior. Maybe it would be the State Department.

I would just mention that the Canadian equivalent of the State
Department, the Canadian Foreign Office and the Australian both
have desks dedicated to international indigenous issues. It seems
to me that if we are really serious about this, providing some sort
of funding to the legal office of the State Department to put some-
body in place to start having these conversations on behalf of the
United States would go a long way not only toward helping us get
educated as to what was happening in the rest of the world, but
to help the rest of the world understand what was happening here
on these issues. Then we might have some real meaningful global
effort to improve what the species does on the issue of the rights
of indigenous peoples.

Senator UDALL. Thank you.

Mr. Red Corn. I am going to be really honest. I don’t leave Okla-
homa that much, so I have no idea.

[Laughter.]

Mr. Red Corn. That is just really brutally honest. The only thing
that I can tell you is that in my lifetime, and I am not very old,
I have seen a large improvement in m own community. When I was
a little kid, the road in front of my house was dirt, and now it is
super keen, it has curbs and everything. But a lot of that has to
do with an influx of money. It is not sustainable money, it is Fed-
eral money. It doesn’t respond to or it doesn’t represent a struc-
tural change for sustainability within the community.

Now, on a global level, I can tell you that the communities in
New Zealand, the communities in Australia and the communities
in Canada have all started kicking out incredible films in and
around indigenous issues. And it has really, I think, served to put
wind in the sail for a lot of these types of issues that otherwise peo-
ple wouldn’t know about. There was a great film out of Australia,
I think, called Rabbit Proof Fence, that came out. There is an elder
that I met from Canada named Alana Subomsowim, who did an
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amazing documentary on the Oka Crisis in Canada, when they
were trying to put a golf course over a burial ground. Had a stand-
off there, it was not pretty.

But those types of things can be avoided. I think in the modern
area, with the democratization of media, which is how I am even
here, because I don’t have a big movie studio behind me or any-
thing like that, I have a camera, I point it at something, I edit it
and I throw it up on the internet along with a bunch of my friends.
That is pretty much it.

Without any type of funding, that message spreads. And it
spreads to Canada. We have a lot of people in Canada that follow
us and contacts we have made, and these other countries that are
considering this declaration, like I said, New Zealand, Australia
and Canada.

Like I said, I don’t leave Oklahoma that much, so I just know
what I see on the internet. And everybody knows everything on the
internet is perfectly true.

[Laughter.]

Senator UDALL. Thank you, Chairman Akaka.

The CHAIRMAN. Thank you very much, Senator Udall. If you
have further questions, we can certainly pick it up.

Let me ask this to Mr. Anaya. And again, I am going to ask for
your opinion. Will meeting the Declaration standards substantially
affect our standing in the world or enhance our ability to achieve
other foreign policy goals?

Mr. ANAYA. Mr. Chairman, thank you very much for that softball
that you have thrown me. And of course, unexpectedly, the answer
from me is yes, absolutely yes. The U.S., as I said in my initial
statement, has, has been a leader for human rights in the world
and has stood for human rights in the world.

It has been somewhat slow to take any kind of leadership role
on the issue of indigenous peoples for reasons that have to do with
negotiations and the no vote on the Declaration and other reasons.

But with the endorsement of the Declaration by the Government,
by the Obama Administration, the attention of the world has been
focused on the United States to see now what that is going to mean
in practical terms. That, as I said, was an extremely and still is
an extremely welcome development. It is rare when a Government
delegate at a meeting on indigenous peoples at the United Nations
gets an applause.

In the last few statements I witnessed by the United States rep-
resentative at the UN Permanent Forum on the Rights of Indige-
nous Peoples, the representative has gotten applause. There is a lot
of hope in what the United States will do because of its leadership
role. And that leadership role can help to catalyze developments
elsewhere. It can help to motivate action on a global scale. It can
help to solidify the United Nations and other international institu-
tions’ focus on the issue, and specific action by specific countries as
well. Not only by the example that the U.S. may give, but also by
its bilateral and multi-lateral cooperation, which I think is very im-
portant and has a great potential to genuinely contribute to specific
and concrete, positive developments on the ground for indigenous
peoples worldwide.
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So yes, absolutely, the U.S. can take a leadership role, and its
endorsement of the Declaration positions the Country extremely
well to do just that.

The CHAIRMAN. Thank you so much for that. The reason why I
am asking you that is that this panel is pretty well acquainted
with what is going on with the Declaration. I want your opinions,
not necessarily that of other groups or the Administration or the
Congress, but your opinion on this. So thank you very much for
that.

Mr. Red Corn, I want to tell you agin, thank you for the clips
and what you are doing with young people, and using the media
to get to them and attract their attention as well to these issues.
So let me ask you in a sense a different kind of question. As a
young native man, what does the Declaration mean to you?

Mr. Red Corn. I would say that it means there is hope. Like I
said, there is a lot of work that has been done before I was even
born. I live in a completely different time than my father has, a
completely way different time than my grandfather did. And all the
work that has been done really serves to even like, I run a small
business out in the middle of nowhere. Without the rising tide of
all of Indian Country, I would not be able to sustain a living to pro-
vide for my family on my reservation. I would be in a big city some-
where working for a large white ad agency or something like that,
in all likelihood.

But because of all the work that has been done and all the work
that continues to be done, it create, the rising tide raises all boats.

As far as reaching the youth, there is relatively little indigenous
new media that is being created, at least on a high end basis that
has viral capacity, able to access their minds and their thoughts.
We are in a different era of assimilation and acculturation. There
is more than one or two or three or four or five threats that are
served to replace our languages, to replace our songs and our
iPods, to replace what we do on the weekends, from going to cere-
mony as opposed to going to Six Flags. There are a lot of different
things that serve to pull our attention away.

Without those things, without those cornerstones of who we are,
which I consider cornerstones of our sovereignty, those types of
things will go away. And I don’t, at least for me and my family,
I am not going to stand there and watch that happen in my life-
time. So you know I am going to make sure my daughter knows
her language. I try to only speak Wa.xa.k’o.lin to her. I am trying
to raise her with everything that I have been taught. When I got
to college, I realized what a unique situation I was in, because
there were kids from relocation families that were there that had
probably five times the blood quantum, looking at me having right
now. And they were without their ways, without their culture. And
that move back towards that and their ability to reclaim that is
paramount in this struggle, because this Declaration protects those
things. It protects the erosion of those things and it holds them up
and says that they are important as alternative ways of thinking,
alternative ways of farming, alternative ways of behaving, of alter-
native ways of respect and all the protocol that goes in that. It is
embedded in the way that we conduct ourselves. It is the very fab-
ric which holds what we have left together.
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From that respect, I fully support this and I would like to see
teeth put into it, so that I can feel the effects of this Declaration
from where I live at home.

The CHAIRMAN. Thank you so much for your statement. Now I
feel good about this hearing. Without question, it is beginning to
reach people out there. I am sure it will ring about a lot of com-
ment, which we can probably use to make the kinds of changes
that are needed.

So as I said, we will have a second round. Any further questions
you may have, Senator Udall?

Senator UDALL. I think I am okay, Senator Akaka. And also, I
am looking forward to the third panel.

The CHAIRMAN. Yes. Well, thank you very much.

With that kind of comment, and the comments from our panel,
I want to again really, really thank you folks. Because I look upon
you as experts in the Declaration and legal side. We need to really
look hard on that sand see what we can do to make things, in Ha-
waii we call it pono, or make it right. So that is where I am.

Thank you for joining us and helping us. We are looking forward
to the days ahead to see what we can do about this. So mahalo nui
loa, thank you very much.

Now we will have our final panel to the witness table, please. We
have the Honorable Fawn Sharp, President of the Quinault Indian
Nation from Taholah, Washington. Frank Ettawageshik, the Exec-
utive Director for the United Tribes of Michigan in Harbor Springs.
Duane Yazzie, the Chairperson of Navajo Nation Human Rights
Commission, in Window Rock, Arizona, and Melanie Knight, Sec-
retary of State for the Cherokee Nation in Tallequah, Oklahoma.
I want to welcome our third panel, and President Sharp, will you
please proceed with your statement.

STATEMENT OF HON. FAWN R. SHARP, PRESIDENT, QUINAULT
INDIAN NATION

Ms. SHARP. Thank you, Chairman Akaka, Senator Udall. It is an
honor and privilege to be here to provide testimony on this very im-
portant topic.

On behalf of the Quinault Indian Nation, we applaud the deci-
sion of the United States to support the United Nations Declara-
tion on the Rights of Indigenous Peoples. I think it is important at
this point in time to recognize where we are in history, and at this
generation.

When you think back to centuries of despair, discrimination, the
loss of life, resources, by means that, as the earlier panel pointed
out, were contrary even to the laws of the United States and un-
constitutional, the devastation continues through today’s genera-
tion. But on December 16th, 2010, when President Obama an-
nounced that the United States would change its position and now
embrace fundamental principles and values that transcend na-
tional borders, I believe this Country, the United States, began to
embark on a path to heal the soul of Indian Country, a soul that
we see the symptoms every day in every community within our na-
tions, the levels of poverty, unemployment, alcohol and drug abuse.

So today is a very positive day that Congress is taking positive
steps to ask us tribal leaders, how can we begin to take steps to-
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ward healing, and on that new path. So it is quite remarkable to
point out, and we truly appreciate the time we have here today.

I am going to point to five specific questions. I have provided
written testimony, but I do want to focus on some basic questions
that I believe will help this Committee and provide some guidance.

The first question is, what are the next steps? From the Quinault
Nation’s perspective, we believe that some of the next steps are for
this Congress to adopt policies and legislation that address the no-
tion of free prior and informed consent as well as protections of in-
tellectual property. Throughout my testimony, I will provide some
reference to some very specific articles within the Declaration to il-
lustrate these points.

The next question that was posed to our nation is, what is good
domestic policy and what are the benefits to tribal governments,
communities and citizens. For us, good domestic policy will recog-
nize and embrace our long and traditional histories, our cultures,
our values that are unique to Indian Country and recognize that
we do have a unique political relationship with the United States,
as a fundamental principle.

The second way that we think good domestic policy can be ad-
dressed is to positively recognize, affirm and protect our jurisdic-
tional sovereign powers. We believe that that action in and of itself
gets to the point that President Obama made that words are words,
but action means so much more. And we have heard many, many
colorful words over the years. But actions come down to where the
rubber meets the road in our jurisdictional and sovereign powers.

How is good public policy, domestic policy formulated, the second
question. We believe that good policy i1s so much more than a con-
sultation process. We believe that implementing standards for the
UN Declaration means that the United States no longer has the
permission nor the power to unilaterally make decisions that af-
fects our lands, our people and our resources.

Fourth, what has not been addressed in Federal policy and how
have tribal efforts for economic development and commerce been
impacted? This is probably one of the more near and dear to the
Quinault people. In the United States, the implementation of the
Declaration must be taken in the context of our treaty-reserved
rights, including the rights to hunt, fish and gather our resources.
That is the blood line of communities in the Northwest, our ability
to hunt and fish has provided viable economies from the beginning
of time. We hope that the protections of the Declaration will con-
tinue to sustain those efforts.

Lastly, with the jurisdictional morass that is created by the
courts, Congress and the Administration, we believe we are at a
unique point in time where all three branches of government can
get behind the declaration to ensure that future generations will
have a strong foundation in which to govern their lands and terri-
tories.

A last recommendation that we would like to offer is for Con-
gress to appropriate $12 million to allow capacity building for in-
digenous peoples to participate in international conferences world-
wide. As an example, in the climate change crisis, the world is
making policy decisions without the important knowledge that In-
dian people possess. We are not at the table. And a global crisis
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like climate change requires that responsible leadership draws on
all forms of knowledge, social, political, economic and cultural. And
until we get to the table, it is not only hurtful and harmful to us
as Indian nations, but to the rest of the world. They do not have
the benefit of our knowledge.

So we ask that that will, with that action, we would see strong
implementations of Article 3, Article 18, 19, 23, Article 21, sub-
paragraph 1 with that one initiative. Thank you.

[The prepared statement of Ms. Sharp follows:]

PREPARED STATEMENT OF FAWN R. SHARP, PRESIDENT, QUINAULT INDIAN NATION

The Quinault Indian Nation applauds the decision of the United States to support
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).
UNDRIP recognizes Indigenous rights in vital areas of self-determination, rights to
lands, territories and natural resources, cultural rights, and the concept of free,
prior, and informed consent for actions affecting indigenous peoples.

After several decades of debate and negotiation, the world community has now
reached consensus on minimum standards for the survival, dignity, and well-being
of indigenous peoples. Although the United States has a well earned record de-
nouncing the human rights records of other states that violate the rights of peoples
within their jurisdiction, it was not until 1975 that the U.S. and the Union of Soviet
Socialist Republics concluded the Helsinki Accords. It is within the framework of
those accords that the U.S. agreed to conduct its relations with Indian governments
on a government-to-government basis and to implement policies consistent with the
accords’ Human Rights baskets. The U.S. Department of State was obliged to report
to the Commission on Security and Cooperation in Europe (CSCE) about U.S. treat-
ment of Indian peoples. In its 1979 report, the U.S. government submitted state-
ments, which lend considerable weight and significance to UNDRIP.

The report included remarkable statements concerning the U.S. government’s pol-
icy on Indian self-determination:

e [The policy] is designed to put Indians, in the exercise of self-government, into a
decisionmaking position with respect to their own lives. (USA Helsinki Report to
CSCE 1979, p. 149)

e The report further asserted that the state’s relationship to Indian nations is one
where “. . . the U.S. Government entered into a trust relationship with the sepa-
rate tribes in acknowledgment, not of their racial distinctness, but of their polit-
ical status as sovereign nations.” (USA Helsinki Report to CSCE 1979)

At its core, UNDRIP is a vindication of long-standing U.S. human rights policy
since President Woodrow Wilson introduced the concept of self-determination at the
beginning of the 20th century. As the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous peoples for the United Nations stat-
ed in his August 2008 report:

[The Declaration] “represents an authoritative common understanding, at the
global level, of the minimum content of the rights of indigenous peoples, upon
a foundation of various sources of international human rights law.”

Last winter, President Obama announced the support of the United States for
UNDRIP at a gathering of tribal leaders, finally embracing an international instru-
ment that enshrines the very principles it claimed as relevant to the Helsinki Final
Act of 1975.

Now that the United States has embraced UNDRIP, attention must turn to imple-
menting its spirit and principles in domestic policy towards Indian nations.
UNDRIP sets forth fundamental principles within an international framework
WhiC{l can guide political relationships between the United States and its indigenous
peoples.

The Quinault and other Indian Nations of this country have experienced firsthand
the loss of land and resources expropriated through force, coercion, fraud, treachery,
and sometimes treaties, and continue to experience a sad legacy of devastation, frus-
tration and despair left behind by a trail of broken promises and disregard for
human rights of their peoples. Poverty, unemployment, and economic deprivation
are extreme. Social systems are inadequate to provide basic health, education, and
public safety. Tribal natural resources continue to be subject to colonial exploitation
and deterioration from neglect.
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I do not raise these points to dwell on the injustices of the past, but rather to
express my opinion that full endorsement of the UNDRIP by the United States
opens the way to embark on a path to forge a better future for the generations of
tribal and non-tribal peoples to come; and constructive relations between Indian na-
tions and the United States:

¢ Indigenous peoples have the right to maintain and strengthen their distinct polit-
ical, legal, economic, social and cultural institutions, while retaining their rights
to participate fully, if they so choose, in the political, economic, social and cultural
life of political states.

e Indigenous peoples have rights to lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.

e Indigenous peoples and individuals are free and equal to all other peoples and
have the right not to be subject to any kind of discrimination based on their indig-
enous origin or identity.

e Political states have the obligation to provide for substantive, good faith participa-
tion by indigenous peoples in legislative or administrative processes and measures
which affect their rights and interests and to obtain their free, prior and informed
consent.

e Indigenous peoples have the right to the full enjoyment, as a collective or as indi-
viduals, of all human rights and fundamental freedoms as recognized in the Char-
ter of the United Nations, the Universal Declaration of Human Rights and inter-
national human rights law.

e It must be understood, furthermore, that by endorsing UNDRIP, the United
States took a key step to enable the United States government to constructively
contribute to the current climate change negotiations. The U.S. government’s for-
eign policy is now in line with its domestic pronouncements, providing a firm
foundation upon which key implementation policies beneficial to both the U.S. and
Indian Nations internally and externally can be built.

In appearing before the Committee today, I was asked to comment on four basic
questions:

Question 1. What’s next now that there is a U.N. Declaration on the Rights of
Indigenous Peoples?

Answer. The United States should adopt policies and enact legislation as nec-
essary to effectuate the principles enunciated in the Declaration, particularly those
relating to free, prior, and informed consent, protection of intellectual property
rights.

Question 2. What is good domestic policy? What are the benefits to Tribal govern-
ments, communities and citizens?

Answer. Good domestic policy for implementing the UN Declaration would reflect
the unique body of law policy, and political relationships with the indigenous peo-
ples of the United States. Good domestic policy would also affirm tribal jurisdiction
over their lands, resources, and peoples, instead of the mish-mash created by the
social engineering of the federal courts, Congress, and the federal Administration.
Implementation of the UN Declaration would demonstrate the commitment and
leadership of the United States to the world community.

Question 3. How is it formulated?

Answer. Good domestic policy to implement the UN Declaration for application
within the U.S. would be developed through government-to-government dialogue be-
tween Indian Nations. By “dialogue”, I mean substantive discussion between
sovereigns to resolve differences, not “consultation” which has been interpreted to
enable the United States to unilaterally retain all decisionmaking power.

Question 4. What has not been addressed in the federal policy? How have Tribal
efforts for economic development and commerce been impacted?

Answer. I am unaware of a federal policy that has been adopted to implement
UNDRIP. In the United States, implementation of UNDRIP must occur within the
historical context of treaties, reserved rights, and judicial decrees

However, it must be recognized and understood that despite its frequent protesta-
tions against other states’ governments deem dismissive of human rights norms, the
political, administrative, and legal arms of the United States government have kept
American Indian nations in a state of perpetual dependency. Tribal communities
suffer from a legacy of over a hundred and fifty years of political and economic op-
pression.

The long-term economic and social future of Indian nations is dependent on main-
taining access to sufficient quantities of traditional foods and medicines both inside
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and outside the boundaries of reserved territories. In accord with the Stevens’ Trea-
ties signed by Indian nations and ratified by the U.S. Senate, Indian nations re-
served the right and privilege to hunt, fish, and gather resources to maintain tribal
life ways. The United States Congress should in accord with Article 3 of these and
similar treaties affirm the authority of Indian nations to regulate and manage tribal
hunting and gathering activities to promote our social and economic well being im-
plementing clauses in Article 24 and 26 of the UNDRIP. New legislation respecting
these two Articles of UNDRIP and clauses contained in treaties concluded between
Indian nations and the United States should bar federal, state, county and local gov-
ernments from interfering with Indian nations’ exercise of reserved rights.

The U.S. Senate should consider and enact legislation that ensures that all Amer-
ican Indians, Alaskan Natives and Native Hawaiians are able to access and benefit
from financial and technical assistance in the future available to indigenous peoples
from states’ governments and multi-lateral agencies acting in support of indigenous
peoples as a result of international cooperation and agreements thereby imple-
menting Article 23 and Article 39 of UNDRIP.

For Indian nations of the U.S., UNDRIP’s general principles must be implemented
under conditions where lands and resources are held in trust for the benefit of Indi-
ans by the U.S. The trust status protects these resources from alienation to some
degree, but it also imparts special fiduciary obligations on the U.S. which increase
transaction costs for both the beneficiaries and trustee, and imposes difficult chal-
lenges for securing loans to finance economic development activities.

Lastly, the jurisdictional morass resulting from social engineering by Congress
and the Courts must be rectified. Tribal sovereign powers need to be affirmed. Juris-
dictional conflicts and voids have created a no-man’s land on reservations where the
power to govern depends on the type of land ownership, the nature of offenses, and
the tribal affiliation of the offenders. For regulation of commerce, jurisdictional
problems have increased the difficulty of controlling development and business ac-
tivities within reservation boundaries and created a difficult social environment that
has rendered tribal members extremely vulnerable to victimization by drug and al-
cohol abuse and domestic violence.

Tribal concerns and views on Commerce, Environmental Stewardship on federal
lands and Tribal Economic Development and Trade.

The Senate with the free, prior and informed consent of affected Indian govern-
ments should recognize the right of Indian nations to freely trade and conduct com-
merce without interference by U.S. government agencies provided that Indian na-
tions conduct trade and commerce consistent with agreed international trade and
commerce statues implementing clauses in Article 21 (2), Article 36 and Article 37
of UNDRIP.

Regarding environmental stewardship, there is a long, sad history of Tribal needs
and interests falling victim to policy and economic decisions made by federal and
state jurisdictions. Tribes are suffering environmental injustice as their rights to
self-determination over their lands, resources, and peoples have often been sac-
rificed to benefit non-tribal interests—for instance tribal prerogatives are being de-
nied to compensate for environmental degradation caused by non-tribal develop-
ment. At Quinault, because of extensive and intensive non-Indian logging of old
growth forests, species like the marbled murrelet and northern spotted owl have be-
come listed under the ESA. This has led to the imposition of restrictions on tribal
activities, resulting from the loss of tens of millions of dollars in stumpage revenues,
loss of businesses and jobs in the community, and devaluation of trust assets. An
additional concern is that our reservation homeland that was set aside for our exclu-
sive use and occupancy is becoming a refuge for ESA-listed species because of con-
tinuing environmental deterioration elsewhere. Displacement of environmental costs
onto tribes is not limited to reservation lands. Desires to provide additional protec-
tion for non-Indian lands in the Chehalis Basin, dams and levees are being proposed
without adequate consideration to the threats that these structures pose to habitat
critical to sustaining treaty-protected fishery resources that are central to QIN’s
economy and way of life.

This travesty must end. Implementation of UNDRIP should include provisions
that protect territorial dominion of Tribal governments over their lands and re-
sources.

Finally, I wish to recommend that the U.S. Senate consider and enact an appro-
priation of $12 million annually for ten years to support American Indian, Alaskan
Native and Native Hawaiian delegations to participate in international conferences,
workshops, seminars, and intergovernmental consultations as an International De-
velopment initiative promoting indigenous peoples’ dialogue and agreements ad-
vancing trade, commerce, and improved understanding concerning intellectual prop-
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erty rights, biological diversity, climate change, and opportunities for economic co-
operation thus implementing clauses in Article 3, Article 18, Article 19, Article 23,
Article 29 (1) of UNDRIP.

Many of these recommendations align with consensus views of indigenous nations
and organizations in the international community. I have attached two documents
which lend context. Annex A is a joint statement entitled: “Implementation of the
UN Declaration on the Rights of Indigenous Peoples: Positive Initiatives and Serious
Concerns” and Annex B entitled: “Open-Ended Ad Hoc Intergovernmental Com-
mittee for the Nagoya Protocol on Access to Genetic Resources and the Fair and Eq-
uitable Sharing of Benefits Arising from their Utilization.”

I thank the Committee on Indian Affairs for its invitation to provide testimony
regarding implementation of the clauses and sections of UNDRIP for consideration.

The CHAIRMAN. Thank you so much. And now we will receive the
statement from Mr. Ettawageshik.

STATEMENT OF FRANK ETTAWAGESHIK, EXECUTIVE
DIRECTOR, UNITED TRIBES OF MICHIGAN

Mr. ETTAWAGESHIK. Thank you, Mr. Chairman, Senator Udall. I
would like to acknowledge all of the folks that are here that are
listening and that are part of this, those who will read this record
and who are concerned about these issues, and who are working to-
ward the implementation of this Declaration and working toward
the goodwill of people all over the earth.

There have been a number of different comments that have been
made. One of them was talking about what is happening in other
places in the world and what is happening with indigenous peoples.
And there are, I have more detail in my written testimony, but
there are several documents that I have attached to that written
testimony that demonstrate and talk about some of these things
and what has been happening.

The first one that I talk about is the United League of Indige-
nous Nations Treaty. There are in excess of 80 indigenous nations
that are signers to this at this point. And there are Maori from
New Zealand area, from Australia, aborigines, First Nations from
Canada, and tribes from the United States. We have interests from
a number of other areas, of people who are interested in this.

This is working toward the idea of finding ways to share with
each other and to strengthen each other’s endeavors in a variety
of different areas, but mostly just to work together with each other.
These are things that, there have been a lot of attempts at this at
various times in the past. This is another one, and it is in light of
a lot of the discussion that was occurring at the UN. We actually
signed this treaty prior to the time when the Declaration had
passed. And yet it was all part of that process in a way.

A second one is the statement from the first Roundtable for the
World Parliament of Indigenous Peoples from this last January. I
attended this in India, where representatives of the native indige-
nous nations all across the continental United States, Native Alas-
kans, Native Hawaiians, people from a variety of other indigenous
nations all over the earth that attended. It was in the idea of work-
ing toward implementation, but in an international way.

Another one is the Message of the Living Spirit of the Convening
of Indigenous Peoples for the Healing of Mother Earth at the cul-
tural territory of the Maya. It is quite a big title, takes the full top
of the page. You get a pretty good idea what this is. This was put
together by North American indigenous people from Mexico, Can-
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ada and the United States. This was done in Palenque, in the State
of Chiapas, in Mexico. We had nearly 150 representatives who put
this document together, talking about maintaining balance in the
direction, the four direction teachings, maintaining of balance be-
tween earth, water, fire and wind. And the things that need to be
done to protect, the document goes into some detail about assessing
the strengths and our traditional teachings in these areas.

But also the disharmony that is occurring in each of these direc-
tions and the disharmony that is threatening our very existence on
earth, addressing some of the points that President Sharp talked
about, in terms of, it is important for us to be at the table. We have
some very important teachings that can inform the process.

Other documents are the Mystic Lake Declaration, which came
from the Native Peoples Native Homelands Climate Change Work-
shop II. NASA was one of the sponsors of this, as well as others
who were people from all over the continent who came to that. And
this was putting together a statement that would help inform the
process in Copenhagen. Once again, talking about the harmony and
disharmony and things that were there. There are some very
strong things that come out of that.

And the last document that I have is the Tribal-State Climate
Accord in the State of Michigan, where the tribal governments and
the State of Michigan have signed an accord on how we are going
to be working on implementing the discussions to deal with the
issues that come relative to climate.

These all have two major things that they are dealing with. They
are dealing with environmental traditional knowledge and how
that relates to climate. And they are dealing with inherent sov-
ereignty, and they are making the statement that as indigenous
peoples, we have this inherent sovereignty that is, no one can give
you sovereignty. You are either sovereign or you aren’t.

The indigenous peoples, when you have the recognition process,
for instance, which is one of the areas that I gave testimony on
here before this Committee, in a previous hearing, the problem
that comes up is that we often, the system seems to look at this
as if you are looking at a people and you are either, you are going
to decide whether you are going to grant them sovereignty.

But that isn’t the case. It is a case of deciding whether you are
going to have diplomatic relations with this sovereign entity. You
have to decide that. I don’t think that, the process has not been one
that looks at this as a two-way street. Frankly, it needs to. In light
of the Declaration, I think we need to review all of those things.

To conclude, I am calling for, as well as other people have called
for this, is that there needs to be a comprehensive review of exist-
ing United States laws and relationships with tribal nations. But
this needs to be done carefully and thoughtfully, but it needs to in-
clude all parties that are affected. A special joint commission of the
U.S. and tribal nations should be created and charged with this re-
view, creating a record that will inform the process of implementa-
tion.

Indigenous peoples’ knowledge, the traditional teachings guide us
in our relationship with our mother, the earth. We know that we
must respect the forces of nature. We must seek balance in our
lives and communities and nations. We must consider the con-
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sequences of our actions through the coming seven generations. We
have gifts, knowledge, traditions and a way of life that has been
handed down from the preceding generations. These gifts not only
benefit our own peoples, they also enrich and provide guidance for
the preservation of all humankind. We seek the strength and wis-
dom to do our part to continue this sacred responsibility.

I thank you for the opportunity to provide this testimony. I
would be glad to answer any questions when the time comes.
Thank you.

[The prepared statement of Mr. Ettawageshik follows:]

PREPARED STATEMENT OF FRANK ETTAWAGESHIK, EXECUTIVE DIRECTOR, UNITED
TRIBES OF MICHIGAN

Introduction

Aanii. Pipigwa ododem. Naakwegeshik n’dizhnikaz. Waganakising n’doonjibaa.
(Hello. Sparrow Hawk is my clan. Noon Day in my name. I'm from the place of the
Crooked Tree.) I live near Harbor Springs, Michigan in the Odawa homeland of
Waganakising. I want to acknowledge the Elders across Indian Country who have
maintained our traditional ways and shared with us the knowledge, strength and
guidance to help us to live in a good way.

Thank you for the invitation to give testimony today before the Senate Committee
on Indian Affairs. Over the past 20 years I've been privileged to serve my tribe, the
Waganakising Odawak (Little Traverse Bay Bands of Odawa Indians of Michigan),
in both elected and appointed office. After leaving the office of Tribal Chairman in
2009, I became the Executive Director of the United Tribes of Michigan, a position
in which I still serve. I also serve as the co-chair of the National Congress of Amer-
ican Indians’ Federal Recognition Task Force. In this capacity on Wednesday, No-
vember 4, 2009, I presented the testimony on behalf of the National Congress of
American Indians at an oversight hearing on the federal recognition process before
this Committee.

During my tenure as a Tribal Chairman, I attended several State Department
meetings with tribal leaders regarding the negotiation for the proposed United Na-
tions Declaration on the Rights of Indigenous Peoples (Declaration). I considered
this work to be of the highest importance and was disappointed when the United
States did not vote in the affirmative when the final declaration was considered by
the United Nations in September 2007. Many tribal citizens and leaders throughout
Indian Country made repeated and consistent efforts to encourage the United States
to reconsider this position and to endorse the Declaration. Meanwhile, the three
other Nation States who voted no, one at a time, changed their positions over the
intervening years. And then, in December 2010, we were excited to hear President
Obama indicate that after careful consideration the position of the United States
was changed.

The lengthy and difficult process by which this Declaration was negotiated and
approved by the Nation States of the world gives indication of the ongoing com-
plexity of Indigenous Peoples’ positions within diverse governing systems of the
world nations. The Indigenous Peoples’ place in the unfolding history of human de-
velopment is one of significant struggle against oppression, exploitation, genocide,
and marginalization.

While there are myriad ramifications for all parties concerned in the implementa-
tion of the provisions of the Declaration, in this testimony I will be mainly focused
on the issues of recognition of Indigenous Peoples and the collective challenge facing
humankind in dealing with our changing climate.

Federal Recognition

The Declaration acknowledges indigenous peoples and outlines standards which
the world community of Nation States believes that the member nations should up-
hold in their relationships with Indigenous Peoples. In the United States Constitu-
tion North America’s indigenous peoples are referred to as Indian Tribes whose ex-
istence predates that of the United States itself. These Indian Tribes are nations
with inherent sovereignty with our own laws and customs. By recognizing or ac-
knowledging a tribal nation the U.S. government is not creating a nation or sov-
ereign entity. The U.S. government is merely recognizing an already existing tribal
nation. No one can give sovereignty to a nation. A nation or entity either is sov-
ereign or it is not.
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It is the responsibility of each sovereign to negotiate the acceptance of its sov-
ereignty by the other sovereigns with whom it interacts. Tribal nations, like all the
world’s nations, must constantly negotiate the acceptance of their sovereignty with
each other and with other national governments in a continually changing world.

Indigenous Peoples have banded together with each other in support of this nego-
tiation for the acceptance of their sovereignty. A couple of examples are the United
League of Indigenous Nations Treaty (ULIN) and the World Parliament of Indige-
nous Peoples, although there are many other organizational efforts.

The ULIN Treaty has a growing number of Indigenous Peoples as signers, cur-
rently numbering in excess of 80. These signatories are so far to date from Indige-
nous Peoples and Nations who are located within the Nation States of Australia,
New Zealand, Canada and the United States. The opening principles within the
treaty include that “The Creator has made us part of and inseparable from the nat-
ural world around us . . .” and that the “Political, social, cultural and economic re-
lations between our Indigenous Nations have existed since time immemorial and our
right to continue such relationships are inseparable from our inherent Indigenous
rights of nationhood. Indigenous Peoples have the right of self-determination and, by
virtue of that right, our Peoples freely determine our political status and freely pur-
sue our social, cultural and economic development.” (copy of treaty attached)

Booshakti Kendra (Mother Earth Center) near Tumkur, India, was the location
for the First Roundtable discussing the creation of the World Parliament of Indige-
nous Peoples on the 7th through the 10th of January 2011. Thirty-nine representa-
tives of Indigenous Peoples from around the world held three days of discussions
and ceremonies, issuing a statement that said, in part,

”The unrelenting assault on the cultures, histories and dignity of the Indigenous
Peoples and the living Universe must be understood and responded to creatively
by Indigenous Peoples themselves. The First Round Table of the World Par-
liament of Indigenous Peoples asserts that while we recognize our cultural dif-
ferences, we simultaneously and synergistically gather together our common cul-
tural ethics and ancestral understandings toward the fulfilment of our self-asser-
tion, self-actualization, self-determination, sovereignty and ultimately, our trans-
formation. These at once ancient and contemporary strengths will enable us to
move within the formation of nation-states within which we find ourselves,
transforming them in ways that embody Indigenous ethics of respect, relation-
ship and reciprocity for Indigenous communities, along with all other peoples,
particularly marginalised and /or excluded communities. “ (copy of full statement
attached)

In the United States, the U.S. Supreme Court has grappled with the issues relat-
ing to the Indian Tribes and has made many rulings that govern the relationship
of the U.S. government and its political subdivisions with the Indian Tribal Nations.
The Constitution and court rulings however do not direct the internal sovereignty
and affairs of the Tribal Nations or limit that sovereignty. These rulings do, how-
ever, make the exercise of sovereignty by a Tribal Nation more difficult by placing
limits within U.S. law on federal, state and local governments in dealing with tribal
issues.

There are 565 federally recognized Indian Tribal Nations in the U.S. There are
many unrecognized sovereign Tribal Nations not counted in this number who are
seeking acknowledgement of federal/tribal relations. The manner in which the
United States has been “negotiating” its acceptance of these Tribal Nations has been
a process that is cumbersome, expensive, demeaning, excessively lengthy, and filled
with contradictions. The process takes so long that this alone creates an injustice
not in keeping with the Declaration. The Declaration acknowledges that whether
federally recognized or not, the U.S. and all world nations have responsibilities,
standards for action, and ethical duties to respect Indigenous Peoples rights and ex-
istence.

The U.S. recognition process assumes that recognition is a one-way arrangement
when actually it is an acknowledgment of a two-way relationship. Both parties have
rights, responsibilities and duties in the maintenance of this relationship. The Dec-
laration outlines parameters for this relationship that were previously not com-
monly utilized. Implicit within the Declaration is the expectation that all Indigenous
Peoples can expect and demand that their inherent rights are respected in their re-
lations with Nation States.

Climate Change

The traditional knowledge held by the indigenous peoples of the world, and within
the United States, is a vast reservoir of teachings and lore that contains within it
much that is needed as we collectively face an uncertain future, filled with a rapidly
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changing climate, rising sea levels, and cataclysmic natural disasters. This uncer-
tainty is having, and will continue to have, significant effects within individuals,
families, communities, nations and across the entire world.

Indigenous Peoples from around the world have been preparing for dealing with
these changes. In 2008, in Palenque, Mexico, the Convening of Indigenous Peoples
for the Healing of Mother Earth was held with nearly 150 representatives from all
across North America. Using our traditional knowledge and teachings a document
was drafted outlining the imbalance that Indigenous People feel in the Earth today
and issuing a warning of the dire consequences humankind is facing because of this
imbalance (copy attached).

In 2009, at Prior Lake, Minnesota, the Native Peoples Native Homelands Climate
Change Workshop II was held. The result was the Mystic Lake Declaration the in-
tent of which was to inform the discussions at the 2009 Copenhagen Climate Sum-
mit. In this Declaration Native Peoples stated:

”"We hereby declare, affirm, and assert our inalienable rights as well as respon-
sibilities as members of sovereign Native Nations. In doing so, we expect to be
active participants with full representation in United States and international
legally binding treaty agreements regarding climate, energy, biodiversity, food
sovereignty, water and sustainable development policies affecting our peoples
and our respective Homelands on Turtle Island (North America) and Pacific Is-
lands.

We are of the Earth. The Earth is the source of life to be protected, not merely
a resource to be exploited. Our ancestors’ remains lie within her. Water is her
lifeblood. We are dependent upon her for our shelter and our sustenance. Our
lifeways are the original “green economies.” We have our place and our respon-
sibilities within Creation’s sacred order. We feel the sustaining joy as things
occur in harmony. We feel the pain of disharmony when we witness the dishonor
of the natural order of Creation and the degradation of Mother Earth and her
companion Moon.” (see attached copy)

The North American tribal nations who reside within the territory of the United
States are among the first in the U.S. to directly feel the impacts of the changing
climate just as around the world, indigenous peoples are today and will continue
to be the earliest and most severely impacted. In the arctic whole seaside native vil-
lages are threatened as erosion from rising waters and melting permafrost combine
in a relentless process that is causing them to be destroyed. The Indian Tribal Na-
tions along the coast of the Gulf of Mexico have suffered loss of land, resources, her-
itage sites, and have suffered severe economic hardship due to storm erosion and
rising ocean levels.

Across the whole United States tribal nations’ physical, social, emotional and spir-
itual environments are under attack by outside pressures which now include the
changing climate which is adjusting the habitat around us. In the past when the
climate changed we were free to move with the changes, but today we are for the
most part fixed in place. This will cause our cultures to have to adapt in ways that
we have never before had to face.

Tribal Nations need to have access to adequate resources to work with each other
and with the U.S. and state governments to help mitigate the negative impacts
being caused by this changing climate. There are two ways that this can be accom-
plished. One is to remove restrictions on Tribal Nations that make it difficult for
us to help ourselves. Better access to capital and economic development opportuni-
ties is needed. The ability to exercise our sovereign rights to regulate and develop
our 3wn lands without excessive U.S. government oversight and regulation is long
overdue.

The second way to help Tribal Nations is to adequately fund existing programs
that are used by tribes to prepare for the climate challenges that we are facing. Eq-
uity in funding opportunities to create and coordinate climate planning amongst our
tribal nations and with other governments around us is essential.

In some areas of the country several steps have already been taken. In Michigan
for example, I was appointed to represent tribal interests on the Michigan Climate
Action Council. The resulting Climate Action Plan that the Council presented to
Michigan’s governor contained several tribally specific recommendations including
the negotiation of a Tribal State Climate Accord. This has been completed and
adopted (see attached copy).

Through the provisions of this accord, twice yearly staff level meetings among
state and tribal officials are held to discuss common issues in dealing with the
changing climate. In at least one other state, tribal interests were recognized in the
adoption of a Climate Action Plan.
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Conclusion

To guide the implementation of the Declaration’s provisions a comprehensive re-
view of existing United States laws and relationships with Tribal Nations needs to
be begun. This needs to be done carefully and thoughtfully including all parties
which are affected. Land uses, regulatory systems, territorial jurisdiction, agricul-
tural development, and disaster preparedness and relief are just a few of the areas
for review. A special joint commission of the U.S. and Tribal Nations should be cre-
ated and charged with this review creating a record that will inform the process of
implementation.

Indigenous Peoples traditional teachings guide us in our relationship with our
Mother the Earth. We know that we must respect the forces of nature, we must
seek balance in our lives and communities and nations, we must consider the con-
sequences of our actions through the coming seven generations. We have gifts,
knowledge, traditions and a way of life that has been handed down from the pre-
ceding generations. These gifts not only benefit our own peoples, they also enrich
and provide guidance for the preservation of all humankind. We seek the strength
and wisdom to do our part to continue this sacred responsibility.

I thank the Committee for its consideration of this testimony.

Attachments
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UNITED LEAGUE OF INDIGENOUS NATIONS TREATY

PREAMBLE
We, _lhe signatocy indigenaus Nations and Peaples, hereby pledge mutual recognition of
ouy inherent rights and power Lo govem lves and eur | homelaads and

tmditionz! tervitorics. Exch sigmaiory naton, having provided evidence that their
respective gaverning body has ken action in accondsnce with thair own cusiam, law and
or 1radition te knowingly agree toand adopt the terms of this treaty, hereby establish the
palitical, social, culturak and ecenamic relationt contemplated ketria,

PRINCIPLES

Revognizing each olher as selfipoverning Indigenous Nations, we subseribe 1o the
fellowing principles:

1. The Creator Bias miacle us part af and inseparatle from the natural world areund ws.
This tnsth binds us topether and gives rise 2o 4 shared commilment 1o eare for, conserve,
am!‘ protect the land, alr, water and animat il within eur usmal, fustorssry sid wditianal
\erritories.

2. Qur inherent customary riphts to sclf-govenunee and setfidetermination have existed
since time imm ial, have beea b I by the Creator and are delfinsd in acsordange
with our own laws, valucs, customs and mores.

3. Political, 40¢ial, eultural and economic relstionships between our Indipenous Nations
have exisied sinee thme immemorial and our right 1o conlinue $itch relatfonships are
inseparable from cur ink Indig rdphts of nationhood. Indig Peoples have
the right of self-detgrmination and, by virtue of that tight, our Peoples frecly detarmine
our peliical status and ficely pursuc our soeizl, suliuml and ecansiic developmeat.

4. No other political jurisdiction, including natfon states and their govemnmental Jpencics
or subdivisi pOsEEss B ents] pomwer aver any ©F our Indigeaous nations. our
people and our usual, eustomary and imdilional termitonice.

5. Our inherent, aboriginal cantrol asd enfoyment of our Judes our coll
pights over the eavitommsnt consiting of the 2ir, [ands, infand waters, oceans, $eas, 11
jce, flora, fauna and all cther surface and sub-surface regowees.

6. Our Indigenous rights include all traditions! and cealogicat knawledge derived from
our relationship with our laads, sir and waters from vime immemoral. the cxervise of
conscrvalion practices, traditional jes, medicinal and healing practizes and all
other expicssions ofart and eubiure. ’

GOALS
This Trealy is for the purpase of schieving the following goals:
1. To establish supporive bonds among sigratery Indigenous Nations in ordet to sccuse,
tecover, and promole, thraugh politicsl, soesal, ealunl and cconami¢ 4hiry, the rights of
all our proples, the protection aid Tecovery of our hometands and far the well-being of
a1l our futuge genealions.
% To establish a foundation far the cxercisc of tomemporary ladigenous nalign
sovereignty, without regard to existing of funiee inl ianal pelitical boundarics of non-
Indigenous nations, for the following purposes: {a) profeching our culties) propesties.
including but nat limiled to sacred songs. signs and symbot fitiona) ecalogical
xnowledye and other fomes of suliural hegitags Fghs by collectively aMirming the
prineipl= that aor own [adigenous [aws ard custaras Iegasding our cullum! propertivs ar
prior and pammount o fhc assertion of sny other laws of Jjurisdietian inslading
intecastional bodies and agereics, {b} protecting our Indigenous Tands, 3ir 2nd watcrs
from eavitonsaental destruction 1kraugh exercising our dghts of palilical representation
a5 Indigenous patiens befere all national and international bodies that bave been charfied,
through international ireatics, agr s and c fons, with covi | proteetion
respensibililise, (€) cngaging in munally beneficial trede and cormerce between
Indigenous Balions and the economic enterprises owned and operaied collkeciively by
Indipenous peoples and by idividual citizens of our Indigenous nations, :md,_cd)
preserving and protecting te human rights of our Indigenous people from such viclations
as inveluntary servitude, human keafficking, or any othes Forms of oppression.
3. To devclop an sffectlve and meaningfil proccis 1o promoic communication and
7 among the Indig Natioas wn all other common issues, CORCems.
putstits, 3nd initiatives, .
& To ensuze that sckolaly exchanges and joint study on strtcgics of sclf-determination

z1e undestaken hy Indj 15 scholars.
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MUTUAL COVENANTS

We, the signatery Indigmiver Natisnt, are committed to providing the following Fufual

aid and muinnu:, to the best of owr 2bllity 2ud in accerdance with our own prier and
us laws, and traditions:

I Exchangmg economic, [egal, palitien], traditiona) and technieal knowledge regarding

the proteciion of [ndigen ous ¢uliuml propenics.

2. Collaborating on research on envirdomental issues that impact Indigenous homslands,

including baseline ttudies and socio-economic assessmenie that consider the culiuml,

socialand gestaipable uses of Indigenaus Peoples* tervitorics znd reroumes.

3. Participating in trade and commerce missions ta lay 4 foundation for basiness relations

and the developmeat of an international, Iniegrated fndigenous ccangmy, and

Bach sigzatory Indigenous Nation shall:
1. Appaim a coardinater er responsible official for Teea ty matiers;
2. 1dentify and establish an inlec-Nalion covrdination affice and communicanon network
1o aegiek in 2scembling date, infermation, knowledpe and research needed 10 effectively
addess substantial Essuss of conzno s concem:
3. Coordinate stattreants of polcy and information on Trcaty matiess, especially
infontation 10 be disgserminated fo thomedia,

, . Panigipate in periodie reviews and strategy planning sossions as aeeded.

EFFECTIVE DATE
The elfective date ol1bis Trealy is Augnst 1, 2000,

RATIFHATION

Following the eflective dafe of Whis Teeaty, any other Indigenous Nation may ralify (his
Ticaty at 2 meeking of the United Leaguc of Indigenous Nations. Railying tndigoneus
Nations may attach explinations or clarifications eapressing their respective culturzl
undersandings associated with the provisions of the Treaty through a Statement of
Un d-.-mandings which must be consistent with the spint and Entent af the Treaty.
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STATEMENT FROM THE FIRST ROUNDTABLE FOR THE WORLD PARLIAMENT OF
INDIGENOUS PEOPLES, 2011 (BOOSHAKTHI KENDRA, ! TUMKUR, INDIA)

We, 39 Indigenous delegates from 10 countries who attended the First round
Table of the World Parliament of Indigenous Peoples from 07 to 10 January 2011
at the first ever Dalit Ashram, Booshakthi Kendra (1), Tumkur in India, make the
following Statements.

Preamble

Today the world is in need of Indigenous Peoples to ensure its survival into the
future. The Indigenous Peoples of the world have sustained life with vibrancy, de-
spite thousands of years of assault on their dignity and life-ways by dominant and
colonial powers. The inclusive worldviews of the Indigenous Peoples have inherent
capacity of providing the critical values and ethics, understandings, processes and
protocols of respect and reciprocity, which unfold in ways that include relationship
with all of life, ensuring that everyone is valued for their own unique gifts and con-
tributions, which is the essence of real leadership and governance.

The unrelenting assault on the cultures, histories and dignity of the Indigenous
Peoples and the living Universe must be understood and responded to creatively by
Indigenous Peoples themselves. The First Round Table of the World Parliament of
Indigenous Peoples asserts that while we recognize our cultural differences, we si-
multaneously and synergistically gather together our common cultural ethics and
ancestral understandings toward the fulfilment of our self-assertion, self-actualiza-
tion, self-determination, sovereignty and ultimately, our transformation. These at
once ancient and contemporary strengths will enable us to move within the forma-
tion of nation-states within which we find ourselves, transforming them in ways
that embody Indigenous ethics of respect, relationship and reciprocity for Indigenous
communities, along with all other peoples, particularly marginalised and/or excluded
communities. The historic First Round Table in Tumkur, India has been held with
the purpose of forming a World Parliament of Indigenous Peoples, which will pro-
vide an alternative model of leadership, protocols and understandings, envisioning
and expanding into a future in which all the world’s children have the possibility
of living healthy, happy and fulfilled lives, secure in their identity, strong in their
culture, proud of who they are, and able to carry themselves with honour, respect
and dignity into our collective future.

Statements

1. Humanity has the opportunity to benefit and grow from the collective spiritual
strengths that arise in the global spirit of Indigenous Peoples and have been honed
in their struggles.

2. The mindless exploitation of the cosmos in its totality poses a serious problem
to the Indigenous Peoples, as we consider Earth as our Mother and we have lived
in harmony with nature for millennia. Any threat to the Earth and other planets
is a simultaneous and inseparable threat to the existence of Indigenous Peoples.
Our suffering has been inextricably intertwined with the sufferings of the cosmos.
The World Parliament of Indigenous Peoples, when it becomes a reality in world
history will become a veritable mouthpiece of the peoples of the world.

3. The adoption of the United Nations Declaration on the Rights of Indigenous
Peoples signals a commitment to Indigenous Peoples that has not been much dem-
onstrated to this point.

4. Further, this adoption shows that the time has come for Indigenous Peoples to
unite in collective action aimed at creating benefits for Indigenous communities and
the world at large.

5. The formation of indigenous parliaments and indigenous political entities will
facilitate this unity, as well as facilitate collaboration, discussion, decisionmaking,
monitoring roles and support for Indigenous communities and individuals.

6. We see merit in developing closer ties among the political entities of Indigenous
Peoples. We are confident that our knowledge, experience, and worldviews can be
valuable resources in addressing common challenges for human beings, animals and
plants and in assuring our survival. We see these possibilities as both opportunity
and responsibility.

7. In anticipation and preparation for the United Nations World Conference on
Indigenous Peoples in 2014, we invite indigenous parliaments, governments, and

1Booshakthi Kendra is the first ever Dalit Ashram in India initiated by Jyothi and Raj in
Tumkur, India. It means Mother Earth Centre. It has the avowed purpose of being the spring-
board of learning, indigenous spirituality, indigenous philosophy and through these learning
also generate liberative action for indigenous and other excluded peoples of the world.
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other indigenous political entities to join the efforts in recognizing our full and just
participation in the global political arena.

8. The role of the World Parliament will also be to raise awareness in the domi-
nant world about the true nature and value of indigeneity. The world will then real-
ize that Indigenous Peoples have the answer to most problems that beset the world
that is groping in darkness today.

The following delegates took part in the historic First Round Table of the World
Parliament of Indigenous Peoples in Tumkur, India.—

1. Ms. Ang Dawa Sherpa—Nepal

2. Ms. Shanti Jirel—Nepal

3. Mr. Walter Hahn—Germany

4. Ms. Heidi Oline Salmi—Sapmi, Norway

5. Mr. Jarle Jonassen—Sapmi, Norway

6. Ms. Maria Therese Aslaksen—Sapmi, Norway
7. Mr. Rune Fjellheim—Sapmi, Norway

8. Ms. Kirsten Anne Guttorm—Sapmi, Norway
9. Ms. Silja Somby—Sapmi, Norway

10. Ms. Donna Ngaronoa Gardiner—New Zealand
11. Mr. Tiopira Porutu Keith McDowell—New Zealand
12. Mr. Charles Royal—New Zealand

13. Ms. Trish Johnston—New Zealand

14. Ms. Monica Royal—New Zealand

15. Mr. Kerry Laiana Wong—Hawaii

16. Ms. Eomailani Kukahiko—Hawaii

17. Ms. Margaret Jane Maaka—Hawaii

18. Ms. Darlene Hoskins McKenzie—Australia
19. Ms. Debrah Ann Hocking—Australia

20. Mr. Lenzerini Federico—Italy

21. Mr. D Thangaraj IAS—India

22. Ms. Rose Mary—Nagaland, India

23. Mr. Anil Gaikwad—India

24. Dr. Ruth Manorama—India

25. Dr. Nara Singh—Manipur, India

26. Mr. Jon Ross—Alaska

27. Ms. Leanndra Ross—Alaska

28. Ms. Jessica Ross—Alaska

29. Ms. Ruby Shannon Vail—USA

30. Mr. John Vail—USA

31. Ms. Amanda Holmes—N. America

32. Ms. June Lorenzo—N. America

33. Mr. Frank David Ettawageshik—N. America
34. Ms. Rosalie Little Thunder—N. America

35. Mr. Tupac Enrique—N. America

36. Mr. V B Rawat—India

37. Ms. Jyothi—India

38. Mr. M C Raj—India

39. Ms. Arul Kani—India

MESSAGE OF THE LIVING SPIRIT OF THE CONVENING OF INDIGENOUS PEOPLES FOR
THE HEALING OF MOTHER EARTH (2008—CULTURAL TERRITORY OF THE MAYA)

Dear Friends,

It is a great honor to share the “Message of the Living Spirit of the Convening
of Indigenous Peoples for the Healing of Mother Earth,” the outcome of the Con-
vening that took place in the Cultural Territory of the Maya in Palenque, Chiapas,
Mexico on March 10-13, 2008. At the direction of the participants at this gathering,
‘chis1 énessage is a Call To Action to Indigenous peoples, and to all peoples of the
world.

The Convening for the Protection of Mother Earth was planned by and for Indige-
nous peoples from North America to bring together Indigenous leaders, including
spiritual and traditional healers, elders, wisdom keepers, and practitioners, to ad-
dress the need for immediate intervention and action, based upon our original
teachings, in order to ensure a healthy future for coming generations. We recognize
that our current and future actions must not be based upon the same worldview
that has brought such global destruction to Mother Earth. We must reclaim and re-
vitalize the wisdom passed on to us from our Ancestors about how to be responsible
to each other and to the Natural World.
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This Message was created through ceremony and prayer, but it is up to each of
us to find ways to give this Message life and meaning as we all take steps to protect
the Natural World. It is intended to be a living document that serves as a source
of inspiration to Indigenous peoples, governments, and civil society, to take our re-
sponsibilities to protect Mother Earth seriously, and to provide some guidance for
moving forward.

Finally, we wish to acknowledge the participation and deliberations of the Indige-
nous peoples, representing Indigenous nations and communities from throughout
North America, and gratefully thank the following organizations for their generous
contributions and support including: U.S. Environmental Protection Agency, Health
Canada, The Mexican Secretariat of Environment and Natural Resources, The Mexi-
can National Commission for the Development of Indigenous Peoples, and the Com-
mission for Environmental Cooperation.

Please visit the Convening for the Protection of Mother Earth website for further
information at: www.indigenousconvening.com.

Introduction

Having been welcomed to convene in ceremony at the sacred site of Palenque
(Cerco de Estacas) to heed the call of Mother Earth and honor the sacred elements
of water, air, earth and fire in unity as Indigenous Peoples of Lak B Lum upon the
traditional territory of the Maya People on the 10-13 of March 2008, we commit
in unity to the Message of the Living Spirit.

We the Indigenous Nations, Peoples, tribes, pueblos, communities, villages, situ-
ated within the geopolitical boundaries claimed by the nation-states of Mexico, Can-
ada, and the United States hereby make this declaration and urgent message to the
world on the basis of our spirituality and the natural biological Laws of Life on
Mother Earth, the Sacred Life-Giver. It is our inherent birthright and responsibility
as the original free and independent Peoples of Turtle Island to care for Mother
Earth in keeping with our Original Instructions from Creation.

These natural laws are inclusive of Honor, Respect, Love, Compassion, Peace, and
Friendship. It is in keeping with these natural laws and Indigenous values that the
traditional knowledge and wisdom bequeathed to us by our ancestors, and carried
today by our Elders, teaches us how to live in balance with the Four Sacred Ele-
ments of Life: Earth, Water, Air, and Fire. We are the guardians of these elements
of Life.

Fire is meant to ignite and unite the spirit of humanity. Water is the life blood
of all living things. Air is the sacred breath of life. Earth is the Mother that nur-
tures us all. Beyond the tangible aspect of our relationships with all the sacred ele-
ments, there is intangible interaction. The role of the sacred elements is central in
our customs, traditions, stories, songs, and dances.

The Indigenous prophecies foretell the urgent environmental crisis we face today.
The Indigenous Peoples have the responsibility to provide our traditional knowledge
to the world. The ancestral ways of Indigenous peoples have the power to heal our
Mother Earth. We demand that the nation-state and state governments stop the de-
struction and violations against the four elements of Life.

Western legal and religious histories, philosophies and laws have totally disrupted
our ways of life. Our traditional spiritual ways and knowledge systems honor the
interconnections and interrelationships of the Web of Life, and sustain, not destroy
Mother Earth.

Vision

As caretakers of Mother Earth, speaking with one spirit, one mind, one heart and
as one family, utilizing the original teachings given to human beings by the Creator,
we will restore balance and harmony to Mother Earth and all her children.

Guided by the wisdom and vision of our ancestors in the spirit world, elders, spir-
itual leaders and traditional and Indigenous community leaders, we understand the
Natural Law given to us by the Creator guides our traditional way of life in har-
mony with all creation upon the land and waters of Mother Earth.

The Pain of Mother Earth

As the peoples of the land, we are the first to hear, see, feel, taste and spiritually
sense the pain of Mother Earth. She is dying and we hear her cry. Her heart is
wounded and her pain is our pain, her illness is our illness, our survival is depend-
ent upon her survival.

As Indigenous peoples, we have a spiritual and familial relationship to the sacred
elements of water, air, earth and fire, and understand their holistic and inseparable
relationship with each other. Through the western claim of asserting ownership over
these sacred elements their spiritual interdependence is being destroyed.
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Water

Minan ja’ Minan kuxtal—Without Water, There Is no life

The water represents the life-blood and the sustenance of all life. The purity and
natural flow of water is necessary for maintaining the interdependent balance be-
tween all forms of life. Our sacred birthright includes the rivers, streams, natural
springs, hot waters, lakes, underground aquifers, seas, bays, inlets, oceans, ice,
snow, rain and all forms of and bodies of water.

Deforestation and the removal of flora and fauna have resulted in the destruction
of water sources. Organic and inorganic waste, refuse, and industrial wastewater
are dumped directly into rivers and water sources that people need for drinking. As
a result of toxins and pollutants, and industrial wastes many sources of water are
unfit to drink and lead to serious and deadly health problems for humans and other
forms of life. Indigenous peoples are often in the situation of having to choose be-
tween thirst and the possibility of serious illness or death from drinking polluted
and contaminated water.

Dams and hydroelectric projects pose a massive problem for the integrity of eco-
systems and the ability of Indigenous Peoples to maintain their traditional ways of
life, hunting, fishing, trapping, and harvesting. As a result of diversion and deple-
tion of pristine water sources, many Indigenous Peoples do not have access to water.
Regulatory frameworks also infringe upon Indigenous peoples’ rights to, use of, and
access to water. The privatization and commodification of water is a critical issue.
No one owns water.

Air

The air is the Messenger that announces the rains, it is a voice of our ancestors,
and it is the central element for the preservation of cultures. The main causes of
air pollution are industrialization, militarization, electricity generation, energy gen-
eration from nonrenewable sources, means of transport and inadequate manage-
ment of toxic wastes. This situation threatens the health of our ecosystems, putting
life at risk. Air pollution caused by automobile exhaust, has great impacts on the
respiratory health of all peoples, particularly in urban areas. The pollution carried
by the wind from coal-fire plants emit toxins negatively impact peoples at great dis-
tances. The burning of oil, gas, and coal (“fossil fuels”) causing the global warming
is the primary source of human-induced climate change.

Earth

Our sacred lands are under siege. The Western world improperly asserts that they
have a right to extract the natural resources from our lands and territories without
regard for our rights. This extraction has left in its wake a legacy of contamination,
waste and loss of life. Indigenous peoples are facing the negative impacts of pollu-
tion, mining, deforestation, logging, oil prospecting, dumping of toxic waste, genetic
engineering, fertilizers and pesticides, and soil erosion, all of which contribute to a
severe loss of biodiversity. All of these threaten food security, subsistence lifestyles,
human health and our ability to sustain our peoples. Our peoples are suffering from
high rates of cancers, diabetes, heart disease and other serious diseases previously
unknown to our peoples. In the name of conservation of biodiversity, Indigenous
Peoples have been displaced from our territories designated as protected areas.
There is a direct correlation between the health of the land and the holistic health
and well-being of the people. This has particular and significant impact on Indige-
nous Women—the rape and desecration of Mother Earth is reflected in what has
happened to Indigenous Women.

Fire

The fire that sparks life is being disrespected by technology of the industrialized
world that allows it to take life such as the fire in the coal-fired powered plants,
the toxic waste incinerators, the fossil-fuel combustion engine and other polluting
technologies that add to greenhouse gases, a primary cause of climate change. The
abuse of the sacred element of fire conflicts with Indigenous knowledge and prac-
tices. Human beings are using fire in an exploitive, manipulative, destructive and
deadly manner. The culturally inappropriate use of fire is manifested in the atomic
bomb, military weaponry and warfare, nuclear power and radioactive waste, the ex-
tractive energy industries of coal, oil and gas, and the burning of forests and grass-
lands that result in the extinction of flora and fauna within our ancestral territories.

The Healing of Mother Earth

Based on our inherent sovereignty and consistent with our inherent birthright to
self-determination in international law, including the United Nations Declaration on
the Rights of Indigenous Peoples, we affirm our responsibility to protect water, air,



59

earth and fire. Because of our relationship with our lands, waters and natural sur-
roundings since time immemorial, we carry the knowledge, ideas and solutions that
the world needs today. We know how to live with Mother Earth because we are her
children. We commit to sharing certain teachings of our peoples to all humanity so
that they can find their original, sacred relationship to Mother Earth, Father Sky,
and all Creation. It is our responsibility given to us by the Creator to speak for the
plants, for the animals, and all life to bring their message to all of peoples and na-
tions of the world.

Traditional knowledge can aid in providing accurate ecological baselines embed-
ded in and carried in Indigenous languages, including in traditional names of
places, stories and oral narratives that reveal the original roles of natural habitats
as given to us by the Creator. These baselines are critical for societal adaptation
to environmental change, land use change and climate change, as well as indigenous
cu(litural survival in the face of these detrimental changes in the world we live in
today.

Call to Action to Indigenous Peoples

Based on our inherent sovereignty and consistent with our right of self-determina-
tion in international law, we affirm our inherent birthright to water, air, earth and
fire. We call upon our Indigenous brothers and sisters to fulfill our responsibilities
bequeathed by our ancestors to secure a healthy environment for present and future
generations. We know how to live with Mother Earth because we are her children.
We are a powerful spiritual people. It is this spiritual connection to Mother Earth,
Father Sky, and all Creation that the rest of the World must respect. Our extended
family includes our Mother Earth, Father Sky, and our brothers and sisters, the
animal and plant life, therefore, it is the responsibility given to us by the Creator
to speak for the plants, for the animals, for the rest of Creation, for the future of
all the children, for the future of Mother Earth and Father Sky. We commit to con-
tinue our traditional practices for the environment based on standards consistent
with the Natural Laws of the Creator for the benefit of future generations.

We call upon all Indigenous Peoples to:

Honor and defend all the sacred elements by conducting their traditional cere-
monies and prayers revitalizing and perpetuating traditional values and knowledge
systems and applying them to today’s realities. We the Indigenous Peoples at this
Convening, offer to share the following gifts of knowledge through our own skills
that have been developed and through proven best practices/successful indigenous
practices or knowledge that have been successful:

e Develop recycling capabilities for plastic, paper, glass and metals in our own
communities, ending the use of plastic;

o Exercise traditional ways of growing crops; and

e Plant more trees to clean the air and water, a holistic reforestation with en-
demic plants.

e Educate Indigenous Peoples and non-Indigenous people beginning with our chil-
dren and including individuals, communities, governments, institutions and the
media about the role of these sacred elements in our world and our livelihoods.

e Create and develop an Indigenous education circle without borders, based on
traditional knowledge using appropriate tools of science to protect our sacred
elements. This network can include traditional practices, research experience,
development of curriculum for our children, and a library of knowledge that can
be shared with all of our Peoples.

e Collaborate and organize events, gatherings and conferences for the protection
of the sacred elements.

o Acknowledge the ancestral time in uniting “All Nations, All Faiths, One Prayer”
on June 21st to pray for united healing.

e Assert and exercise our inherent, prior and collective rights to manage, main-
tain and protect our lands and territories.

e Express our full support for the existing Indigenous organizations and associa-
tions which are currently advocating for the protection, stewardship and sus-
tainability of water as a resource and as a part of Indigenous identity, spiritu-
ality, culture and nationhood.

e There are numerous documents, resources, tools, instruments, treaties, agree-
ments and other constructive arrangements that have been created by or in
partnership with Indigenous Peoples. We encourage more Indigenous Peoples to
create such tools in accordance with their respective customs, protocols and
laws, to articulate, implement or enforce our inherent rights and in exercising
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self determination. We also urge Indigenous Peoples to share such tools, skills,
knowledge and resources with each other.

o Exercise the right of free, prior and informed consent to any actions that may
affect their lands and territories.

Call to Action to the Global Community

Acknowledging the dignity of all life, peoples and nations, we call upon the global
community to unite with Indigenous Peoples to learn the teachings and wisdom as
bestowed to us by the Creator in order to heal Mother Earth. The realization of this
Call to Action will only occur with the full, active and collaborative partnership of
all peoples and nations. We call upon Leaders of all Nations of the World at all lev-
els of decisionmaking, to accept responsibility for the welfare of future generations.
Living by the traditional principles and values of Honor, Respect, Love, Compassion,
Peace and Friendship, we call upon the Global Community:

International

e Fully implement the United Nations Declaration on the Rights of Indigenous
Peoples.

o Protect Indigenous peoples from the negative impacts of trade agreements.

e Recognize the rights of Indigenous Peoples consistent with the United Nations
Declaration on the Rights of Indigenous Peoples and other international law, in
the implementation of international treaties, conventions and agreements rel-
evant to the environment, trade, and human rights including:

—Convention on Biological Diversity, including Articles 8(j) and 10.

—United Nations Framework Convention on Climate Change (UNFCC) and
the Kyoto Protocol

—International Labour Organization Convention (ILO) 107 and 169
—Organization of American States

—OAS Proposed Declaration on the Rights of Indigenous Peoples

—Universal Declaration of Human Rights

—International Convention on the Elimination of All Forms of Racial Dis-
crimination

—International Covenant on Economic, Social and Cultural Rights
—International Covenant on Civil and Political Rights

—Declaration on the Granting of Independence to Colonial Countries and
Peoples

—General Assembly resolution 1803 (XVII) of 14 December 1962, “Permanent
sovereignty over natural resource”

—Declaration on the Elimination of All Forms of Intolerance and of Discrimi-
nation Based on Religion or Belief

National

e Commit to the full implementation at the domestic level of the United Nations
Declaration on the Rights of Indigenous Peoples.

e That all levels of nation-state and state governments live up to their commit-
ments to Indigenous Peoples by recognizing our inherent rights, cultural rights
and rights held pursuant to treaties, agreements and other constructive ar-
rangements.

e Implement a system of legislation, regulation, fines or taxation for excessive use
or abuse of any of the four sacred elements.

e Enter into a collaborative, and active partnership with Indigenous Peoples to
protect, sustain and maintain sacred sites of Indigenous Peoples.

e Governments should guarantee the restructuring and repair of the damage done
to the cultural patrimony and territory of Indigenous Peoples.

Non-Governmental and Civil Society

e Civil society and non-governmental organizations to involve and support Indige-
nous Peoples in the protection of our lands, territories and rights. This includes
advocacy concerning any activity impacting the four sacred elements.

e Encourage civil society, and non-governmental organizations to respect and
honor the roles and responsibilities of Indigenous Peoples in carrying out their
mandates and roles;
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Private Sector and State Corporations

e Indigenous laws governing the four sacred elements must be respected by the
private sector, in addition to relevant international, and national laws that are
consistent with the United Nations Declaration on the Rights of Indigenous
Peoples in carrying out their business or projects.

e Ensure the free, prior and informed consent of Indigenous Peoples prior to com-
mencing any undertaking which impacts the four sacred elements, including as-
sessments or exploration, and involving the participation of governments if nec-
essary.

Declaration

We, the Convening of Indigenous Peoples for the Healing of Mother Earth, sup-
port the spirit and intent of this message and send it out to all Indigenous peoples
and to the World as a living document.

THE MYSTIC LAKE DECLARATION (FROM THE NATIVE PEOPLES NATIVE HOMELANDS
CLIMATE CHANGE WORKSHOP II: Indigenous Perspectives and Solutions—Prior
Lake, Minnesota—November 21, 2009

As community members, youth and elders, spiritual and traditional leaders, Na-
tive organizations and supporters of our Indigenous Nations, we have gathered on
November 18-21, 2009 at Mystic Lake in the traditional homelands of the Shakopee
Mdewakanton Dakota Oyate. This Second Native Peoples Native Homelands Cli-
mate Workshop builds upon the Albuquerque Declaration and work done at the
1998 Native Peoples Native Homelands Climate Change Workshop held in Albu-
querque, New Mexico. We choose to work together to fulfill our sacred duties, listen-
ing to the teachings of our elders and the voices of our youth, to act wisely to carry
out our responsibilities to enhance the health and respect the sacredness of Mother
Earth, and to demand Climate Justice now. We acknowledge that to deal effectively
with global climate change and global warming issues all sovereigns must work to-
gether to adapt and take action on real solutions that will ensure our collective ex-
istence.

We hereby declare, affirm, and assert our inalienable rights as well as responsibil-
ities as members of sovereign Native Nations. In doing so, we expect to be active
participants with full representation in United States and international legally
binding treaty agreements regarding climate, energy, biodiversity, food sovereignty,
water and sustainable development policies affecting our peoples and our respective
Homelands on Turtle Island (North America) and Pacific Islands.

We are of the Earth. The Earth is the source of life to be protected, not merely
a resource to be exploited. Our ancestors’ remains lie within her. Water is her life-
blood. We are dependent upon her for our shelter and our sustenance. Our lifeways
are the original “green economies.” We have our place and our responsibilities with-
in Creation’s sacred order. We feel the sustaining joy as things occur in harmony.
We feel the pain of disharmony when we witness the dishonor of the natural order
of Creation and the degradation of Mother Earth and her companion Moon.

We need to stop the disturbance of the sacred sites on Mother Earth so that she
may heal and restore the balance in Creation. We ask the world community to join
with the Indigenous Peoples to pray on summer solstice for the healing of all the
sacred sites on Mother Earth.

The well-being of the natural environment predicts the physical, mental, emo-
tional and spiritual longevity of our Peoples and the Circle of Life. Mother Earth’s
health and that of our Indigenous Peoples are intrinsically intertwined. Unless our
homelands are in a state of good health our Peoples will not be truly healthy. This
inseparable relationship must be respected for the sake of our future generations.
In this Declaration, we invite humanity to join with us to improve our collective
human behavior so that we may develop a more sustainable world—a world where
the inextricable relationship of biological, and environmental diversity, and cultural
diversity is affirmed and protected. We have the power and responsibility to change.
We can preserve, protect, and fulfill our sacred duties to live with respect in this
wonderful Creation. However, we can also forget our responsibilities, disrespect Cre-
ation, cause disharmony and imperil our future and the future of others.

At Mystic Lake, we reviewed the reports of indigenous science, traditional knowl-
edge and cultural scholarship in cooperation with non-native scientists and scholars.
We shared our fears, concerns and insights. If current trends continue, native trees
will no longer find habitable locations in our forests, fish will no longer find their
streams livable, and humanity will find their homelands flooded or drought-stricken
due to the changing weather. Our Native Nations have already disproportionately
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suffered the negative compounding effects of global warming and a changing cli-
mate.

The United States and other industrialized countries have an addiction to the
high consumption of energy. Mother Earth and her natural resources cannot sustain
the consumption and production needs of this modern industrialized society and its
dominant economic paradigm, which places value on the rapid economic growth, the
quest for corporate and individual accumulation of wealth, and a race to exploit nat-
ural resources. The non-regenerative production system creates too much waste and
toxic pollutions. We recognize the need for the United States and other industri-
alized countries to focus on new economies, governed by the absolute limits and
boundaries of ecological sustainability, the carrying capacities of the Mother Earth,
a more equitable sharing of global and local resources, encouragement and support
of self sustaining communities, and respect and support for the rights of Mother
Earth and her companion Moon.

In recognizing the root causes of climate change, participants call upon the indus-
trialized countries and the world to work towards decreasing dependency on fossil
fuels. We call for a moratorium on all new exploration for oil, gas, coal and uranium
as a first step towards the full phase-out of fossil fuels, without nuclear power, with
a just transition to sustainable jobs, energy and environment. We take this position
and make this recommendation based on our concern over the disproportionate so-
cial, cultural, spiritual, environmental and climate impacts on Indigenous Peoples,
who are the first and the worst affected by the disruption of intact habitats, and
the least responsible for such impacts.

Indigenous peoples must call for the most stringent and binding emission reduc-
tion targets. Carbon emissions for developed countries must be reduced by no less
than 40 percent, preferably 49 percent below 1990 levels by 2020 and 95 percent
by 2050. We call for national and global actions to stabilize CO, concentrations
below 350 parts per million (ppm) and limiting temperature increases to below 1.5°.

We challenge climate mitigation solutions to abandon false solutions to climate
change that negatively impact Indigenous Peoples’ rights, lands, air, oceans, forests,
territories and waters. These include nuclear energy, large-scale dams, geo-engi-
neering techniques, clean coal technologies, carbon capture and sequestration, bio-
fuels, tree plantations, and international market-based mechanisms such as carbon
trading and offsets, the Clean Development Mechanisms and Flexible Mechanisms
under the Kyoto Protocol and forest offsets. The only real offsets are those renew-
able energy developments that actually displace fossil fuel-generated energy. We
recommend the United States sign on to the Kyoto Protocol and to the United Na-
tions Declaration of the Rights of Indigenous Peoples.

We are concerned with how international carbon markets set up a framework for
dealing with greenhouse gases that secure the property rights of heavy Northern
fossil fuel users over the world’s carbon-absorbing capacity while creating new op-
portunities for corporate profit through trade. The system starts by translating ex-
isting pollution into a tradable commodity, the rights to which are allocated in ac-
cordance with a limit set by States or intergovernmental agencies. In establishing
property rights over the world’s carbon dump, the largest number of rights is grant-
ed (mostly for free) to those who have been most responsible for pollution in the first
place. At UN COP15, the conservation of forests is being brought into a property
right issue concerning trees and carbon. With some indigenous communities it is dif-
ficult and sometimes impossible to reconcile with traditional spiritual beliefs the
participation in climate mitigation that commodifies the sacredness of air (carbon),
trees and life. Climate change mitigation and sustainable forest management must
be based on different mindsets with full respect for nature, and not solely on mar-
ket-based mechanisms.

We recognize the link between climate change and food security that affects Indig-
enous traditional food systems. We declare our Native Nations and our commu-
nities, waters, air, forests, oceans, sea ice, traditional lands and territories to be
“Food Sovereignty Areas,” defined and directed by Indigenous Peoples according to
our customary laws, free from extractive industries, unsustainable energy develop-
ment, deforestation, and free from using food crops and agricultural lands for large
scale bio-fuels.

We encourage our communities to exchange information related to the sustainable
and regenerative use of land, water, sea ice, traditional agriculture, forest manage-
ment, ancestral seeds, food plants, animals and medicines that are essential in de-
veloping climate change adaptation and mitigation strategies, and will restore our
food sovereignty, food independence, and strengthen our Indigenous families and
Native Nations.

We reject the assertion of intellectual property rights over the genetic resources
and traditional knowledge of Indigenous peoples which results in the alienation and
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commodification of those things that are sacred and essential to our lives and cul-
tures. We reject industrial modes of food production that promote the use of chem-
ical substances, genetically engineered seeds and organisms. Therefore, we affirm
our right to possess, control, protect and pass on the indigenous seeds, medicinal
plants, traditional knowledge originating from our lands and territories for the ben-
efit of our future generations.

We can make changes in our lives and actions as individuals and as Nations that
will lessen our contribution to the problems. In order for reality to shift, in order
for solutions to major problems to be found and realized, we must transition away
from the patterns of an industrialized mindset, thought and behavior that created
those problems. It is time to exercise desperately needed Indigenous ingenuity—
Indigenuity—inspired by our ancient intergenerational knowledge and wisdom given
to us by our natural relatives.

We recognize and support the position of the International Indigenous Peoples
Forum on Climate Change (IIPFCC), operating as the Indigenous Caucus within the
United Nations Framework Convention on Climate Change (UNFCCC), that is re-
questing language within the overarching principles of the outcomes of the Copen-
hagen UNFCCC 15th Session of the Conference of the Parties (COP15) and beyond
Copenhagen, that would ensure respect for the knowledge and rights of indigenous
peoples, including their rights to lands, territories, forests and resources to ensure
their full and effective participation including free, prior and informed consent. It
is crucial that the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRIP) is entered into all appropriate negotiating texts for it is recognized as the
minimum international standard for the protection of rights, survival, protection
and well-being of Indigenous Peoples, particularly with regard to health, subsist-
ence, sustainable housing and infrastructure, and clean energy development.

As Native Nations and Indigenous Peoples living within the occupied territories
of the United States, we acknowledge with concern, the refusal of the United States
to support negotiating text that would recognize applicable universal human rights
instruments and agreements, including the UNDRIP, and further safeguard prin-
ciples that would ensure their full and effective participation including free, prior
and informed consent. We will do everything humanly possible by exercising our
Sflvereign government-to-government relationship with the U.S. to seek justice on
this issue.

Our Indian languages are encoded with accumulated ecological knowledge and
wisdom that extends back through oral history to the beginning of time. Our ances-
tors created land and water relationship systems premised upon the understanding
that all life forms are relatives—not resources. We understand that we as human
beings have a sacred and ceremonial responsibility to care for and maintain,
through our original instructions, the health and well-being of all life within our tra-
ditional territories and Native Homelands.

We will encourage our leadership and assume our role in supporting a just transi-
tion into a green economy, freeing ourselves from dependence on a carbon-based fos-
sil fuel economy. This transition will be based upon development of an indigenous
agricultural economy comprised of traditional food systems, sustainable buildings
and infrastructure, clean energy and energy efficiency, and natural resource man-
agement systems based upon indigenous science and traditional knowledge. We are
committed to development of economic systems that enable life-enhancement as a
core component. We thus dedicate ourselves to the restoration of true wealth for all
Peoples. In keeping with our traditional knowledge, this wealth is based not on
monetary riches but rather on healthy relationships, relationships with each other,
and relationships with all of the other natural elements and beings of creation.

In order to provide leadership in the development of green economies of life-en-
hancement, we must end the chronic underfunding of our Native educational insti-
tutions and ensure adequate funding sources are maintained. We recognize the im-
portant role of our Native K-12 schools and tribal colleges and universities that
serve as education and training centers that can influence and nurture a much
needed Indigenuity towards understanding climate change, nurturing clean renew-
able energy technologies, seeking solutions and building sustainable communities.

The world needs to understand that the Earth is a living female organism—our
Mother and our Grandmother. We are kin. As such, she needs to be loved and pro-
tected. We need to give back what we take from her in respectful mutuality. We
need to walk gently. These Original Instructions are the natural spiritual laws,
which are supreme. Science can urgently work with traditional knowledge keepers
to restore the health and well-being of our Mother and Grandmother Earth.

As we conclude this meeting we, the participating spiritual and traditional lead-
ers, members and supporters of our Indigenous Nations, declare our intention to
continue to fulfill our sacred responsibilities, to redouble our efforts to enable sus-
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tainable life-enhancing economies, to walk gently on our Mother Earth, and to de-

mand that we be a part of the decisionmaking and negotiations that impact our in-

herent and treaty-defined rights. Achievement of this vision for the future, guided

by our traditional knowledge and teachings, will benefit all Peoples on the Earth.
Approved by Acclamation and Individual Sign-ons.

Intergovernmental Accord between the
‘I'ribal Leaders of the Federally Recognized Indian Tribes in Michigan
and the
Governor of the State of Michigan
to Address the Crucgial Issue of Climate Change

Whercas, the Tribal lenders of the federally recognized Dnddian Tribes in Michigan
and the Governor of the state of Michigan recagnize the vital importance of the
health and guality of the Great Lakes, inland waters, air, gragraphy, ccosystems,
plunts, and wikdlile to tho physteal, cultural, and economic welfare and future of all
af o citizens:

Whereas, climate change poses a grave and immediate threat to the environment,
quality of life, and economy for &l of our citizens,;

Whereas, each of tlie Tribes and the state of Michigan are individually exploring
ways to signifienntly reduse groenhouse gas emissions, primarily CO2, which cause
global warming.

Whereas, the Tribal leuders and the Gevernor underssland that climate change is
not canfined to geographic boundaries and that the prevention and mitigntion of
signifiennt global warming must include chanpes in secial, sconomic, and
govermnmental activities:

Whereus, combintong their expertise and resources will aid the state and tribes to
meet their shared commitment Lo reduce greenhonse gas emissions;

NOW, THEREFORE, the undersipned Tribal Leadara and the Gavernnor nifirm
their joint commitment to combut global werming through reduction of greeniwouse
Eas emissions and, in furtherance of this gorl, agree te designate approprinte
representatives af their respective environmental er natural resources programs
who shall meet at laast twice each vear as the Tribal-Stzte Climate Change Forum.
Tho purpose af the Farum is to share infarmation, develop annlysea, and prapose
action plans to uddress global warming through melhods ineluding but not }imited to
pollution cnntral, alternative clenn anerry technnlogles, and conaervation. Berause
elTeetively addressing global warmiag is cluaely linked to the protection of our water
regources, the Tribal-Slate Climate Change Forum may hold ita meestings in
conjunction with the biannual meetings being held under the Tribal-State water
resourcas accord entered into on May 12, 2004, The Forum shell coordinate its
efforts with and review the data and findinga of othar agencies and work graups in
the state werking an the problern of global warming.
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The CHAIRMAN. Thank you very much for your statement.

And now I would like to call on Senator Udall to make the next
introduction of a panelist.

Senator UDALL. Thank you very much, Chairman Akaka. Let me
welcome here Duane Yazzie, from the Navajo Nation. Mr. Yazzie
has served the Navajo Nation at all levels of government, from a
local chapter level to the Navajo Nation, and I think ha a wealth
of experience, particularly in this area. He has chaired the Navajo
Nation Human Rights Commission and I think has a lot to say
about this UN Delegation.

I hope I will be able to be here at the questioning phase, but if
I am not, I hope that you talk about climate change and the im-
pacts we are going to see on indigenous people around the world,
and impacts you will see there at the Navajo Nation.

Welcome. It is good to have you here. Please proceed with your
testimony.

Thank you, Chairman Akaka.

The CHAIRMAN. I thank you, Senator Udall.

STATEMENT OF DUANE H. YAZZIE, CHAIRPERSON, NAVAJO
NATION HUMAN RIGHTS COMMISSION

Mr. Yazzik. [Greeting in native tongue.] Thank you, my good
leaders.

Senator Udall, I now hold the greater position than all that you
see on my resume, that of a grandpa and a farmer.

On behalf of the Navajo Nation Human Rights Commission and
the Navajo Nation, we thank you for the opportunity to speak
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about how the United Nations Declaration on the Rights of Indige-
nous Peoples will improve current U.S. legislation that concerns
Native Americans. The Declaration sets the standard to guarantee
Native Americans the rights to sacred sites. The Declaration fills
the gaps where U.S. domestic policy and law has failed to protect
sacred sites.

We Navajos and many other Native peoples consider the Navajo
Mountain, Dook’o’oosliid, the San Francisco Peaks, located in Ari-
zona, near Flagstaff, as a sacred entity. Since 2004, the Navajo Na-
tion has litigated for the protection of the Peaks pursuant to the
American Indian Religious Freedom Act, the National Historic
Preservation Act, the National Environmental Policy Act and the
Religious Freedom Restoration Act. Although we revere the Peaks
as a sacred, single living entity, these Federal acts have failed to
protect the Peaks from desecration and economic exploitation.

In 2009, the U.S. Supreme Court denied certiorari to the Ninth
Circuit en banc decision upholding the Coconino National Forest
Permit authorizing the Arizona Snowbowl Ski Resort to use re-
claimed water to produce artificial snow for economic and rec-
reational purposes. On May 24, 2011, the Snowbowl began con-
struction to install a water pipeline for manufacturing artificial
snow. The Navajo Nation continues to oppose the Snowbowl efforts,
because the use of wastewater poses great concern to us.

The use of wastewater will contaminate the soil and the medic-
inal vegetation needed to perform ceremonies and prayers. The use
of wastewater will prevent a Navajo traditional medicine person
from effectively treating his or her patient.

The implementation of the Declaration will hold the U.S. ac-
countable to its responsibility toward Native Americans. The Dec-
laration recognizes Native Americans’ possession of distinct rights
to sacred sites since time immemorial, whereas the United States
recognizes a few rights post-colonization.

The Declaration Articles 11 and 12 acknowledge the indigenous
peoples’ rights to protect and access past, present and future cul-
tural and Religious sites. Also, the Declaration recognizes the right
to practice tradition, custom and ceremonies. The Peaks constitute
one of the four main sacred sites to Navajos. Four sacred moun-
tains surround the Navajo Nation, and the cultural integrity rests
on the four sacred mountains remaining pure. If one of the moun-
ﬁ‘ins is contaminated, it negatively impacts the quality of Navajo
ife.

Furthermore, the Declaration Article 24 and 25 recognizes the
right to traditional medicines and medicinal vegetation, and the
right to maintain and strengthen the distinctive spiritual relation-
ship with the land. Navajos gather traditional medicine on the
peaks. However, the same vegetation may not exist in the future,
due to the contamination.

The Commission and the Navajo Nation advocate for the imple-
mentation of the Declaration and have identified three methods in
which the U.S. can implement the Declaration. One, ratify the Dec-
laration. Two, integrate the Declaration into existing law and pol-
icy. And three, legislatively address Indian law jurisprudence.

Ratifying the Declaration will mandate the U.S. to change its
laws and policies toward Native Americans. Integrating the Dec-
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laration into existing law will focus substantively on the value of
sacred sites, instead of placing an undue burden on procedure.
Also, the Declaration will emphasize international policy instead of
relying on domestic policy alone.

Legislatively addressing Indian law jurisprudence will repair the
disposition of Native American rights to sacred sites. While imple-
menting the Declaration creates a challenge, the United States
must balance its own interests with the rights of Native Ameri-
cans. The United States must respect and abide by international
law regarding indigenous human rights, specifically those that ad-
dress sacred sites.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Yazzie follows:]
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PREPARED STATEMENT OF DUANE H. YAZZIE, CHAIRPERSON, NAVAJO NATION HUMAN
RicHTS COMMISSION

On behalf of the Navajo Nation, the Navajo Mation Human Rights Commission!
(“Commission™}, we thank you for the opportunity tc present written testimony regarding the
oversight hearing on Seiting the Standoed: Demestic Policy Implications of ihe UN.
Declaration on the Rights of Indigenous Peoples as it relates to sacred sites.?

I INTRODUCTION

In September 2007, the United Mations General Assembly passed the United Mations
Declaration on the Rights of Indigenous Peoples (“D{:cl:11:::1tion“].3 This momentons act
compliments the 1948 passage of the United Nations Universal Declaration on Human Rights.*
The Declaration recognizes the inherent rights of Nalive Americans prior to colonization and
sets the standard to guarantes Native Americans the rights to sacred sites,

The Dreclaration alse fills the paps where domestic law and policy fall to protect and preserve
sacred sites, The Navaje MNation and Navajos consider the San Francisco Peaks (“Peaks™)
saered. The desecration of the Peaks violates the human rights of Mavajos. Implementalicm af
the Declaration serves to stop the human rights viclations that Mative Americans confinuas o
endure in the twenty-first {21%) century.

First, this report provides a background of the Declaration, the Pcaks and lepal clforls
undertaken by the Navajo iWation to protect the Peaks. Second, this report discusses the current
United States of America (“U.5"} legal framework intended to protect sacred sites and the
eaps created by law. Third, this report highlights the importance of the Declaration as it relates
to Navajos. Finally, the Commission identified three {3) nrethads to implement the Declaration
within the ULS legal framework.

1. BACKGROUND
A. The United Nations Declaration an the Rights of Indipenous Peoples
The United Nations General Assembly adopted the Declaration on September 13, 2007, by a

majarity of pne huired and forly-four (144} nations-states in favor, four (4) votes against, and
cleven (11) abstertions. Australia, Canada, Mew Zealand and the U.S. voted ageinst the

1 See NAVAIO NATION CODE ANN. til, 2, § 921 {staling Lhal the Commission is anganized to operale as a
clearinghause entity to sdministratively address discriminatory actions against citizens of the Navajo Nation and
to interfeee with the lacat state and fedeeal govemments and with nationat and international human rights
organizations in a accordance with its plan of operation and applicable 1aws and regulations of the Navajo
Mation.™}.

* The Commission would ks to thank Beane H, Yazzie, Chairman; Maomi L. White, Associste Attomey; Rodney
L. Tahe, Policy Analyst; end Kathryn Stavenson, Studant for thedr assistance in the prepacation of this testimony.

? United Nations Declaration on the Fights of Indigenous Peoples, UN G.A. Res 612255, UM H.R.C,, 6151 Sess,,
Anney, Apenda Ttem 68, UN Doc. A/RES/AG1/295 (2007) [hereinafter UNDRIFP].

 Universal Declaration of Human Rights, UN G.A. Res. 217 A (D), U.N. Doc. A/810 [1048).
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Declaration. Azerbaijan, Bangladesh, Bhutan, Bunmdl Colombia, Georgia, Kenya, Migeria,
Russian Federation, Samoa and Ukraine abstained.’

In April 2009, cne hundred and eipghty-two (1B2) nation-states reached a consensus and
“[wlelcoms[d] the adoption of the [Declaration] which... positive[ly] impact... the protestion of
victims and, in this context, urge[d] States to take all necessary measnres to implement the
rights of indigencns peoples in accordance with international humen rights instruments without
diseriminatior: . . . . Since its adoption, Australia, Canada, Columbia, New Zealand, Samoa
and the U.S. now endorse or support the Declaration.”

In Decernber 2010, President Barack H. Obama issved an Announcement of U.S. Support for
the United Nations Declaration on the Rights of Indigenous Peoples® (“Anncuncement™). The
Armouncement “express[ed] [the] aspirations of the United States, aspivations that this conntry
seeks to achieve within the structure of the U.5. Constitution, laws, and intermational
obligations, while alse sesking, where appropriate, to improve our laws and policies.”
Currently, the Declaration remains a non-legally binding document. Tie Navajo WNation urges
the T1.5. to adhere to the international standards and advocates for the Declaration to become
binding upon the U.5.

The Declaration provides recognition for rights MNative Americans possessed since fime
immemorial that the U.S. disregards. The U.S. recognizes a few rights post-colonization.'® For
example, the Declaration addresses the right fo self-determination, collective and cultural
Tights, and the right to distinctiveness.!! In addition, the Declaration provides for the rights to
education, health and language.” The Declaration also emphasizes the rghts of Native
Americans to maintain and strengthen their own uniqueness, cultures and traditions, and to
control the natural resources located on traditional lands,

Since coionization, the U.S. ignored the inherent rights of Native Americans when it did not
adhers ta treaties, compacts or other agreements." The 1., also ignored Mative Americans
human rights when it enacted the polivies to terminate Indiens,” assimilate the people,'® take

3 UM Fermanent Forum on Indigenous Peoples, Lhited Nations Declaration on the Rights of Indigenans Feoples,
availabie at bttpAiwww.un.orgfesa’socdeviunpfiifenfdeclaration html (last visited Juna 18, 2011) [hareinafter
Sigmatary Nations],
& United Nations Office of the High Coramissioner for Humen Rights, Ontcene Docuniznt of the Durban Review
Confarence, 24 April 2009, pera. 73, avatfakle o hip:/Awnrw un org/durbanrevien2009/pd fTurban_Review_out
come_doeument_En.pdf {last visited June 17, 20113 (emphiasis added).
? Signatory Netions, supra note 5.
* U.S. Dep't of State, “Announcement of 1.5 Suppare for the Uited Nasions Declaration an the Rights of
J:ui:gem Pevples: initiatives lo Promolte the Goveramemni-io-Govermmem Relwionsiip & improve the Liver of

i s Peoples,” available of hitp/favew stale.govidocumentshorganizalions1 53223, pdf (Just visiled June 18,
201 I) [hcmumﬁermmmmcemem af LS. Supperi].

“MWatl

YWIRNDRIP, supra note 2, passin.
1y
25 at ar, 14,17
3 1. at passion,
" Lonewolf v. Hitchcock, 187 ULS. 553 {1903),
' Indian Removal Act of 1830, 25 1.8.C. 1988 §174; see arisp, HLE. Res. 108, B3™ Cong. {1953) (enzcted).
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away the land,'” and asserted unilateral plenary authority without recourse,'® The U.S.
continued to iznore Native American human rights when a federal agency authorized the
desecration of e sacred site thar will ireparably damage the Navajo Life Ways. The Navajo
Nation calls upon the U.S. 1o disallow further human rights violations.

B. The San Francisco Peaks

Protection of the Peaks preatly concems Natve Americans becanse Native Americans revers
the Peaks as a sacred “single living emity."w ‘Nm'tuus hold the Pcaks just as sacred as the
Judeo-Christian communily holds Mount Sinai*® because the Peaks serve as the foundation fo
the Navajo Life Way.?! Nm;os hold a responsibility to remain on and care for the land where
the Creator placed vs.** Knowledge of sacred places carries with it the obligation to care for
them through the appropriste coremanics, prayers and songs,™ Sacred places also offer a place
for ceremonies and promote healing for Navajos.z‘

Mavajo ceremenies require regular, sometimes daily, aceess to socred places and plents. For
example, "Mavajo [medicine people] collect malerigls from the Pesks o form medicine
bundles. . . . a5 a means to connect with the divine."® For Navajos, respeet for the sacredness
of ﬂIB Iand requites use and occupancy rights not afforded to Native Americans on public
land ™ The essence of the Navajo culture and religion is the relationship between the people
and the land, and ¢an only be practiced on the land beld sacred for peperations,™

C. Litigation to Protect the San Francisco Peaks

Navajo Nation v. United States Forest Service™ involved Native American efforts to prevent
the Arizona Spowbowl Resort Limited Partnership (“Snowbowl”) from using recyeled

% An Ordinance for the Governntent af the Terrilory ol the Unitcd States, North-West of the River Ohio,
Congress of b Confeduration, Do, No. 32 (1757}, commanly known as the Monhwest Ordinance of 1787,
v Genenll Allotment Act of 1887, 24 Srut. 388, commoanly known ag the Dawes Act,

S, e.gn, United Stalex v. Kaguma TIE LS, 395 (188A), Cherokee Nation v, Geargha, 30708, 1, 17 (1231)
(holding that “[Indians] are in a stnte of pupilape. Thedr relation t0 the United States resembles thet of @ ward 0 a

ruardian ™),

b Nm'ajo Natian v. L5, Forast Serv, M8 F_Supp. 34, 866, 887 (D, Ariz 2006).

Nm-ajo Maton w. ULS, Forest Sevv., 535 [.3d 1058 (9th Cir. 2008), petitfon for writ filed, WL 3353746, LS. Feb.
6 2002 {No. QB-846), at 12 [herelnaﬁer Patirfon for Wrlr],

* Resalntion oF the Navajo Mation Cannedl, CN-69-02 {11/08/2002) §5(B) {(amending Title 1 of the Navajo
Nanon Code o reedenize the Fundamental Laws of the Dine)fhersinnfter Council Resolution].
= M ot §5{3).

P‘elmml for Writ, swgra note 16, o 18-80.

B
* Petition for Writ, supra note 16, &t 5 (citing the Final Enwironmental Tmpact Statement by the United States
Farezl Survice).
 Cee generally Rebecea Tsoste, Land, Culture, and Canmamnity: Rofleotions an Wative Sovereigndyr amid Properly
itz Amgriea, 34 IMD. L. REV. 1291, 1306 (2001); see also Kristen A. Carpenter, 4 Property Rights Approach te
Sacred Sives Cases: Asserting o Place for Indians as Nomowners, 52 UCL A L REV. 1061, 1112-34 [discussing
iibpl lavr and custom as & mechanisnt [or secognizing lndian property rights to sacred sites).
7 Councll Resolution, sxpra note 21, at §5(G).

B Navajo Nation, 408 F, Supp. 2d, a1 857,
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wistewnter to produce artificial snow on the Peaks,™ Snowbowl has a special use permit that
allows it to operate a ski ares on federal land. The Mavajo Nation lost at the Arizona Federal
District Court and appealed ta the Ninth Circuit Caurt of Appeals (“Ninth Circuit™).* A three
Jjudge panel of the Minth Circuit ruled in favor of the Navajo Nation and barred the U.S. Forest
Service {tom altowing the use of recycled wastewater Lo produce artificial snow.”'

The U.S, govermnent and Snowbow] then petitioned the Ninth Circuit for Reconsideration.
The Navajo Nation reargued the case in front of an eleven judge en bane peuel of the Ninth
Circuit, which overturned the thres judgze panel ruling by eight to three (8-3).% In response to
the Ninth Circuit en bane deeision, the Navajo Nation petitioned for Writ of Certiored in the
1.8, Supreme Court “(Supreme Court”). On June 8, 2009, the Supreme Court declined
certiorati,™ Tn effect, the Supreme Court upheld the Ninth Circuit cn bane ruling, which
autherized the Snowbowl to use recycled wastewater to produce artificial snow.

On May 24, 2011, the Snowbowl began construction ta install a water pipeline for producing
artificial snow. The Navajo Mation continues to appose the Snowbewi’s efforts becanse the use
of reeyeled wastewater will contaminate the soil and medicinal vepetation needed to perform
ceremonies and prayers. Moreover, the enltural integrity of the Mavajo depends on the Peaks
remaining pore, The Navaje Mation maintaing the six sacred mountains, including the Peaks,
must be “raspected, honored, and protected for they are the foundation of the Navajo Nation.”™!
Also, the ceremonies and prayers must be “preserved, taught, maintained and performed in
their original forms™® The U.S., through the U.S. Forest Service (“Forest Service™), will
permanently distupt the relationship between Navajos and the sacred site by permitting the
Snowbowl to produce antificial snow from recycled wastewater, which contains human waste
matter, cn the Peaks.®® Therefore, the Navajo Nation’s Life Ways are at risk of permanent
damage.

IT1. GAPS CREATED BY FEDERAL FRAMEWORK
A. American Indian Religious Frecdom Act of 1973

The American Indian Religious Freedom Act (“AIRFA™) provides a faderal policy to “protect
and preserve for American Indians their inherent tight of freedom to believe, express, and
exercise the traditional religions. . . ineluding but not limited to access ta sites, use and
possession of sacred objects, and the freedom to worship through ceremonials and traditional
tites.,”” The AIRFA directs federal agencies ta consult with native traditional religions leaders

* Id. oL 888.

*® Nuvajo Nation v. LS Forest Serv., 473 F3d 1024, 1025-26 (Sth Cir, 2007).

1, at 1024,

2 Nuvajo Nafiun v UK, Farest Nerv., 535 F3d 1058, pasein (31 Cir, 2008) {reheadng en bang), ceri. den,, 174
L.Ed 2d 270 (2009).

33 Navafo Natfor v (LN Foract Narr., cers, denfed, 129 5, Ct. 2763 (2009),

 Resolution of the Mavajo Mation Cosmeil, CH-52-02 {11/08/2002) §3(13) (amending Title 1 of the Mavajo
Matian Code o reeognize the Fundamzntal Laws of the Tne).

5 fd at §3(H).

* Navajo Nation, 479 F.3d at 1042-43,

TA2US.C §1996 (2011},
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1o determine what changes need to oeeur within the federal poliey.®® One change made to
federal policy was Excentive Crder 13007, which encouraged agencies 1o “preserve and
protect” Mative American religion and practices.” However, the Bxecutive Qrder creates no
substantive rights or remedies for Native American religions practice.’® The Executive Order
states that it may not be used to “impair enforceable rights to use Federal land that have been
granted to third partics !

Though U.S. Congress (*Congrass™) intended the AIRFA to provide protection for sacred sites,
the Supreme Court consistently finds against Native Americans efforts to protect and preserve
sites loeated on federal public land.*? Also, AIRFA suggests that Native Americans “cnjoy
protection of sacred sites beyond the Constitution; the reality is that they enjoy less protection
and freedom than other American individuals and groups™? because the statute is void of legal
rights enforceable ﬂsgn[nst any persen or entity.' In fact, the ATRFA is rontinely thought of as
Taving “no teeth™ The 1.5, continues fo effect policies that are mainly procedural with no
substantive rights.

B. National Environmental P'olicy Act of 1969

Congress enacted the Mational Envireomental Policy Act (“NEPA") as part of the policy fo
protect Native American cultural resourees.*® The MEPA sets forth procedures for federal
agencies to evaluate the effeels oF “mujor federal actions™ on Native American nations (“Indisn
nations™), " Major federal aclioms consist of federal approval, federal permit, or federal funding
actions that frequently occur on Wative American lands.*® Qne stated purpose of the NEPA
preserves “cultural and nateral aspects of our national heritage.”® However, the NEPA merely
requires a federal agency to take a hard look at the environmental jmpacts of a proposed
action® and develop an Environmental Impact Statement (“EIS™. The NEPA provides o

substantive protection for the negative impacts nn Indian nation will suffer due to the proposed

2.

* Exec. Order No. 13007, Fed Reg. 26771 (May 24, 1996).

“* Sandra B, Zellmer, (wlewrai and Historic Resources, Saeved Sites and Land Managemeie i the Wese, Rocky
Mountain Law Special Institote, Ch. 3 (2003}

1 Exce. Drder No. 13007, supra nate 59, at § 4.

"2 Ser Nevajo Nution, 535 F.3d at 1058 (Fletcher, J. dissenting} {stating majority “misundersiands the very napure
ofreligion . . the religicns significance Jofthe San Francisco Peaks] is of cenlurics™ deration. ); Lyeg v W
Hiedienr Comcicry Profeetive Ass'n, 435 1.5, 439, 477 (Breanar I, Dissenting) {staling majority makes a mockery
of [ndian raligious freedom federal policy.™).

‘_3 Kriglen A, Catpenter, Xeal Properiy and Peuplehoad, 27 8TAN. ENVTL. L.J. 313, 362 (2008),

“ Zeltmer, supra note 40, 2t 10, 1. 161.

** Rehecea W. Waltson, Nanaging Culhral Resoerce festias on Indian Lands, Rocky dMountain Mineral Law
Foundation (2011). See alsa Lyng, 485 1.5, at 455 {ruling that "nowhere in [AIRFA] {5 there 0 much a5 a hint of
eny imlent to cresbe o cause of ackion er any judicially enforeesble dpht. ™).

42080, §4321 (1969).

7 Fee

4R j-d

P42 0.8.C. § 43310004}

14§ 4332(C).

51 I
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action. At most the federal agency may involve an Indian nation to participate in the scoping
prc::&ss;52 or a5 a eooperating ageney” with regards ta preparing the EIS,

Even if an agency finds in its EIS that the site is sacred and home to deitics, spirit beings, and
that tribal members pray, and have a duty to protect the site the agency nonetheless possesses
authority to grant a permit for the proposed action.** Moreover, even if the agency finds that
the proposed aetion will virtually destroy an Indian nation or people’s freedom to practice their
religions beliefs the proposed action still proceeds,”

C. National Historic Preseyvation Act of 1966

The National Historic Preservation Act (“NHPA™Y™ provides a consultation policy when
federal agencies identify historic properties to assess the effects of faderal undertakings on the
historic properties.™ Section 106 process mandates that federal agencies “take into nccount the
cffeet of the undertaking on any district, site, building, structure, or object that s incloded or
cligible for inclusion in the National Register.””® However, the NHPA does not provide
substantively for the protection of the sacred site either, The NHPA. Hke the NEPA process
only provides that agencies consult with tibes thmu% the Section 106 process, which creates
confusion and dissatisfaction among the participants.

D. Religious Freedom Restoration Aet of 1953

Of the few Congressional efforts to protect Native American sacred sites, the Religious
Freedom Restoration Aet (“RFRA™ seems to provide the most substantive protection of the
sites, The Congress enacted RFRA in response fo the Supreme Cowrt’s holding that
sidestapped the strict serutiny standard outlined in previous cases.®’ The RFRA’s purpese is to
“restore the campelling intercst test to goarantee its application in all cases where free exercise
of religion is substantially burdened,”*

The Ninth Circuit en banc decision limited the meaning of substantial burden. The Winth
Circuit acknowledged that the “Indians’ religions activities on the Peaks, including the spiritual
fulfillment they derive from snch religions activitics, constilute an ‘exercise of religion,”™

However, the court found no “substantial burden™ on religion, The Ninth Cirenit reasoned that

ZAYCFR §1501.6 2011).
14 § 1501.7 (2011); sec Warson, supra noie 45 (discussing the procedures of the NEPA and eoling that “there
are: na spesific regulations requiring the agency to seek involvement of iibes.™).

Nevafa Nawan, 475 F 3d at 1042-13 {finding thar the use of wastewater to make artificial snow will impact the
reditional pracices of the Navajo).
3 Py, 485 LS. at 439,
% 18 11.5.C. E470 (2011
a8 AWK T, see Watson, supra note 43 (disoussing, the procedures of MHP'A).
® 36 CFI EROD.] {2011),
# Qva Watson, sugpra nole 43, al ch, 6 {stating “the word *consultation” is inkepreted differently by Indians and
non-Indions where the Indiens regard lie process similar 1o negotiation aod the non-lndisms interpret it 25 contact
and diseussion ol the issues regardless of the outcome. ™).
@22 U.S.C. §20000b-1 (2011}
at Ewpr’t Div. . Swick, 494 UL, 872 (1830, sew Sherber v, Fermer, 374 U8, 398 (1963), Wisconstn v. Yoder, 408
1.3, 205 {1972}
€42 1).5.C. § 2000bh(B)(1) (ZOT1).
®fh mn 12



74

“spiriteal fulfillment of the Tribes was subjective therefore damaged spiritual feelings, under
Supreme Court precedent, govemnment action that diminishes subjective spirimal fulfilent
does not ‘substantially burden® religion,”® The Ninth Circuit found no substantial burden
because it limited the substaniial burden test only to include if Native Americans (1} were
coerced inte acting eontrary to their religians beliefs by threat of civil or eriminal sanction, or
(2} if Native Americans were forced to choose between following tenets of their religion and
recelving a governmental benefit. 5

Because RFRA does not specify the substantial burden standard to include Native American
quality of life as it relates to the sacred sites, it leaves up to the Supreme Court to decide for the
Mavajo what is sacred. Although Congress inlended 10 alforded Mative Americans protection
ol their saered sites throuph RFRA; it failed to protect the Peaks and will likely fail to protect
sacred sites in the finurs, Thus, a gap exists in federal law “leav[ing) no meaningful way for
tribes to substantively protect sacred sites that [are] under [the] contrnl of the federal
povernment®® and “[the court] effectively read American Indians out of RFRA™

1V. GAPS CREATED BY FEDERAL COMMON LAW

Another gap in protection of sacred sites stems from the Supreme Court's interpretation of the
U.S. Constimtion (“Constitulion™). The Constilution sets forth 8 mmmntee that “Congress shall
make no law prohibiting . . . the free exercise of religion.”® Tha courts employ the compelling
interest {est o determine whether a violation of the fiee exercise clause occurred. The
conipelling intereat test includes two steps: (1) whether the beliefs are sincers and whether the
government mposes a substantial burden in the free exercise of religiom™ and {2) whether 2
compelling povernment interest of the least restrictive means outweighs the burden imposed.

However, the Constitntional guarantee became somewhat inapplicable to protecting the free
exercise of Native American religion and religious practices because of Supreme Court Indian
law jurisprudence. The primary Supreme Court case, which diminished (he protection of
Mative American sacred sites, is Lvng v. Northwest Indian Cemetery Protective Assaciation.”
in Lyng, the Supremae Court held that the govemment did not violate the [ree exercise of
religion without applying the full government compelling interest test, ">

Like Lyng, the Ninth Cirenit cn banc in Nevagie Nation did not analyze whether the government
action was compelling and whether it employed the least restrictive means. The Ninth Circuit
stated, “the government is not requived to prove a compelling intercst for its action or that its

i
® Navejo Notion, 535 F.Ad, at 1070.
 Jessica M, Wiles, Hove dmerivan Jadions Been Writters Out of the Religions Freedoin Restoration Act?, 71
Mo, L. REV. 471, 498 (2010).
& Mevaje Nation, 535F.3d at 1114,
S5, CowsT, amend. L.
¥ ez, o.g. Ashicraft v, ACLU, 542 118, 636, 657 (2004).
id.

i Lanrg, 485 1.5, at passim {involving o proposed construction of a logaing road through the sacred bigh country
of three tribes located in the federal lands known as the Six Rivers Maotional Forest where the tribes candocted
g:zeremt)nial practices for generations).

Id at



75

action involves the least restrictive means to achieve its purpose, unless the !plnintiff first
proves the sovemment ackion substantially burdens his exercise of religion.™  The Ninth
Circuit did not employ the strict scrutiny test mandated by RFRA when it denied the MNavajo

Nation ihe fundamental freedem to freely exercise our religion,

Lyng also ignored the collective rights Native Americon’s Lold toward sacred sites by ignoring
the strict scrutiny test and validating the destruction of Mativie American sacred area through a
land status theory. Zyng states, “[w]hatever rights the Indians may have to the use of the area;
however, those rights do not divest the Government of its right o use what is, after all, its
Tund."™ The Tyrg court grossly do-valued the relationship between Native Americans and the
land.

The Ninth Circeit en banc likened the building project in Lyng to the use of recycled
wastewater on the Peaks and stated that even though the government action will “virtually
desiroy the... Indian’s ability to practice their relizion... we simply cannot vphold the
plaintiffs elaims of interference with their faith™™ and stili be in secordance with Lyng. Also,
the Ninth Circoit also emphasized that the sacred site was located on “government owned”
“public” land and that beneficial ownership could become a factor to establishing any rights to
sacred sites for the purpose of exereising religion,™ Mot anly id the ULS, courts read Native

Americans out of the RFRA, they also wrote Native Americans out of free exercize clanse.””

The Minth Circuit only reaffirmed the premise that Native Americans are not pratected by the
Constitution notwithstanding the desceration of the sacred site compromises the entire Navajo
Lile Ways. Therefore, the holdings In both Lyng and Navaje Nasien nnderscore the need for
implementation of the Declaration becanse without recognizable righis to continue the practice
of religion, Native American ways of life will be irreparably damaged without a legal remedy,

V. THE UNITED NATIONS DECLARATION ON THE RIGHTS OF
INDIGENOUS PEOPLES IMPORTANT TO NAVAIO

The Declaration cstablishes a new standard of recognizing the human rights of Mative
Americans that the Unites States should adopt. The Declaration expressly acknowledges
Native American individual and collective rights. One purpose of the Declaration serves ta

? Navajo Netion, 535 F.5d at 1069.

B Lyng, 485 118, ot 453

* Navajo Nation, 535 B.3d w 1073.

* e ut 1072 (staling “no disrespect for these practices is implied when one notes that such beliefs could easily
Tequire #z ficio broeficial owncrship of somz rather spaciqus tracts af poblic propenty™).

T Lyng, 485 U.S. ot 476 {Brennm, 1. dissenting) {slating “ihe Court holds that a foderal land-use decision that
premises to destroy en entre religion does not burden the practice of'that faith in 2 manner recognized by e free
cxcruise clause. Thus, sinipped respardents and ali other Nentve Americans of any constittitional protection
against peihiaps the most serions threal to heir age-old relipious praclices, and indeed their entire way of Tife.")
{emphasis added).
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protect the culture, religion and sacred sites of Native Americans.”® The Declaration contains
four {4} articles that address cultural, religious and scared sites rights.

The Declaration’s Artieles 11 and 12 prociaims the right to praciice, revitalize, maintain and
protect their cultures and ceremonies while accessing pest, present and furiher culural,
ceremenial and religicus sites.”” The Peaks constitute one of six main sacred sites to Navajos.
Six sacred mountains surround the Navajo Nation.™® The cultural integrity rests on the six
sacred mountains remaining pure. If one mountain is contaminated it negatively impacts the
guality of Navajo lifa,

The Declaration's Articles 24 and 25 firther recognizes the right to traditionel medicines and
medicinal plants, znd the right to muintain and strengthen the distinetive spiritual relationship
with the land.®! Mavajos gather traditional medicine om the Peaks: however, the same
traditione] medicines and medicinal plants may not exist in the fuwre dee o the
contamination.”® Additionally, acconding to a traditional medicine man the following cersmony
rapresents a spirimal relationship to the Peaks that will be permanently damaged:

The four sacred mountains represent the main beams or pillars of the Diné
hogan structure. The songs and prayers in the Blessing Way ceremony are
systematically arranged and recited in a clackwise fachion aceording to the four
ond six sacred mountains.

The four saered meuntaing are contained in the medicine bundle considersd as a
sacred holding. They are individually tied and secured aceocrding ta the
Tormation and order ol the four sacred monntains. The west bundle is associated
with the Peaks, which represents the Life Way of the Diné people. The sones
and prayers give strength and stahility to one's hinking, planning, and living.*

 gea panarally the Declamtion’s preamble (recognizing Lhe thet respect for indigenous Imawledge, cultures, and
traditional practices conribues 1o sustaingble and equilable development and proper management af the
LVIFOINEDL).

* UNDRIP, supra note 2, art, 11. (“Indigenous peoples have the right to practice and reviralize their caltural
traditiens wrd eustoms. This includes Lhe right to maiotain, protect and dzvelop the past, present and fumre
manifestations of s cultures, such as archacalogical sud hislarical sites, artifacts, desizns, ceremonies,
technologies and visual and perfonming ars and literature, ™).

b MNavajo Netion Council Resalution CN-58-02 (11/08/2002) (slating that Navajo {Ding) Natral Law mecogmizes
the ix sacred mountains of the Mavajo Wation: Mount Blanza near Alamosa, Colorado: Mounit Taylor near
Grants, Hew Mexico; the San Franecisco Paaks nesr FlagstafT, Arizona; Mount Hesperus near Durango, Colomdo;
and TTuerfano blesz and Gobernador Knob, both near Bloom{Teld, New Maxico),

! UNDRIF, sipra note 2, art. 24.1 (“Indigenons peoples hava the tight o their traditional medicines and 1o
maintain their health practices, including the conservation of their vital medicinal plants, animals and mincrals,
Indigenous indiwidnals also have the fght to access, without any discrinination, Lo all sacial and heallh
sarvices. ™)L Jd oet. 25 (“Indigengus peoples have the pight 1o maintain 2od steeoplben their dislinetive spirituel
relntionship with their traditionelly owned or otherwise occupied nnd used lands, terriories, walers and coastal
seas and other resources and w uphold their responsibilites 1o fumre generalions in this regerd."}.

2 Petitfon for Writ, supra note 16, at @ (recognizing in the USFS Final Environmental Impact Statement that
snowmaking and the expension of facilities, especially the vse of reclaimed water, would contaminate the natural
resources needed to perform the required seremantes thal hove been, and continue ta be, the basis fisr the coltursl
identity for many of the wibes).

® Interview by Leonard Garman with Anthony Lee, President, Ding Haahlii Ass'n, in SI. Michaels, Ariz. {(Jnne
20,2011).
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Furthermore, the Navajo Matural Law states and teaches that all life, including Mather Earth, is
scared and recopmizes the obligation Navajos bave “to respect, preserve and pretect” all that
was provided by the Hely People,® Furithermore, Mavajo Matural Law expresses that the rights
and freedoms of the people to use the saered elements of life, the land and sacred sites mnst be
used with the proper protocol of respect and offering, and that such practices must be protected
and preserved since it serves as the foundation of religious cersmaonies and the Mavajo Life
Ways.s’ Finally, the Navajo Naturm] Law states, “it is the duly and responsibility of the [Navijo
people] to protect and preserve the beauty of the natural world for future generations.”

The Navajo MNation calls upon the U.S. to end the diseriminatcry and unjuss law and policy that
continues to be applied to Native Americans. Althongh, the U.S. Anoouncement demonstrated
some cancurrence with the Declaration, lneman rights viclations continue to ogcur,

V1. RECOMMENDATIONS TO FILL THE GAPS

For the Declaradon’s articles to impact Native Americans, it necessarily requires the U.S. to
evaluate and chanpe the law and policy towards Nalive Americans, Implementation of the
Declaration will help the U.S. clorify its position regarding the human rights of Native
Americans and promote uniformity in the law and policy. The Commission identified three (3)
methods in which the 11.5. can implement the Declaration:

A, Endorse and Ratify the Declaration, or
B. Integratc the Declaration into Existing Law and Policy, or
C. Legislatively address [ndian Law Jurisprudence.

Regnrdless of which method the 1.8, chooses, the Navajo Nation urpes that the human rights
of Navajos be recognized and protected,

A. Endorse and Ratify the Declaration

The 1.5, must fully endorse the Declaration by acting con the Announcement of Support.
Although the Navajo Nation urged the ULS. to endorse the Declaration without conditions, the
U.8. only issued an Announcement of Suppors for the Declaraiion within the restriclive context
of federal law and policy.® The U.S. Announcement states:

The United States supports the Declaration, which — while not lepally binding or
a statemment of current international law — has both moral and political force...
[H)t exprosses aspirations of the United Slates, aspirations that this country seeks
to achieve within the structure of the U.S. Constitution, laws, and international
obligations, while also secking, where appropriate, to improve our Iaws and
policics.

* Council Resclution, supra now 21, at §5(A).

¥ 14, a1 §5(B).

5 K. a1 §3(3).

- Announcement of ULS. Support, supra note § {emphasis added).
.
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Onee the Declaration becomes binding, litile prevents niilization of the Declaration in matters
involving Mative Americans where domestic law does not protect the eoltural and religious
rights. For example, the Supreme Cowrt already abides by mternalional standards as “evolving
standards of decency that mark the progress of a maturing society . . . [and] has treated the laws
and praetices of other notions and international agreements as relsvant.”® The Declaration will
ensure fair decisions where U.S. interests do not automatically outweigh the human rights of
Mative Americans,

B. Integrate the Declaration into Federal Law and Policy

i. Foderal Law

Tnn the U.5,, Mative Americans have no First Amendment rights when it comes to government
land use. The federal governmeant holds a significant amount of Jand that various tribes across
the country consider sacred, Since there was no recourse under the U.8. Constitution, this
litigation relied, fvter afig, on an application of the Religious Freedom Restoration Act.
Congress intended to protect the collective right of Wative Americans through RFRA.
However, the Mavajo Nation end Lyng courts based the decisions on individual righis not
collective tights contrary to Congressional intent. The Ninth Cireuit’s limited Interpretation of
substantial burden docs not protect the collective rights of Nalive Americans. Federal courts
interpret substantial burden in various ways hut the Ninth Cireuit provides the maost restrietive
interpretation of substantinl burden.

For example, the Third Cireuit provides that a substantial burden cxists when "a follower is
forced to choose between following the precepts of religion and forfeiting benefits otherwise
generally available [or] abandoning the precepis of his religion, or the government put
substant‘gzgl pressure on an adherent to substantially modify his behavior and violate his
beliefs.”

Like the Ninth Circuil, the Fourlh Circuit and District of Columbia Cireuit interpret substantial
burden to exist only in limited circumstances when one is “compelied to engnge it conduct
praseribed by their religious beliefs or foreed to ahstain from religious mandates™ or where a
regulalion “lorces [practiioners] to engage in conduct forbidden or rafrain from conduct
required.”

The Fifth Circuit concleded that a substantial burden is created when “[the zovernmental
activity] tuly pressures the adherent to sigpificantly modily his religious bebavior and
signi(icantly violate[s] his religious beliefs . . . [but not when] it merely prevents the adherent
from either enjoﬁn& some benefit dhat is not atherwise generally available or . . . i3 nol
otherwise allowed.”

P Grahamn v. Floridi, 130 §. Ct, 2011, 2020 {2010),

* Washington v. Kz, 497 F.3d 272, 280 5. 7 (3d Cir. 2007).

L Goodail v. Safford Crty. Sch. Bel., 60 F.3d 168, 172 (4% Cir. 1995), cert. demied, 516 U.S. 1046 (1996).
2 tenderson v, Kennedy, 255 F.3d 12, 16 (D.C. Cin. 20013, ecrr denied, 535 U8, 986 (2002).

P Aciins v. Kaspar, 393 F.3d 559, 568 (5% Cir. 2004), cers denied, 545 U.S. 1104 (2005).
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The Scventh Cireoit provides that a substantial burden is one “that necessarily bears direct,
primary, and fundamenial responsibility for rendering religions exercise . . . effectively
impracticable."**

The Eighth Circoit and Tenth Circuit share the same test which requires that “signiffeantly
inhibit[s] or consirinis] religions conduct, meaningfully curtailsfs] or dBI][iBSl a [person's]
tessonable opportunities to engage in findamental activities of [one's] religion.”®

Consistently, the Supreme Courl denied certiorari to determine a single interpretation of the
substantial burden tests in the federal courts. Under any of the tests, it appears that using
recycled wastewater that eontains human waste would substantially burden Native American
religion(s) beeause the cultural integrity and religious conduct depend on the Peaks remaining
pura,

Therefore, the Navaje Nation recommends that Congress amend the RFRA 10 clarify the
subslanlial burden test to Include express protection of Native Americans sacred sites like the
Pezks.

ii. Federal Policy

Another mechanism the U.S. can employ is an Executive Qrder mandating the Declaration’s
articles be read s an overarching policy to protect the human rishis of Native Americans in the
1.5, Also, the Executive Order should recognize enforceable rights whereby Indian nations
should have judicieble remedies domestically and internationally, Moreover, the Eseculive
QOrder should expressly acknowledge that intemnational treaties, covenanis, agreements, and law
afford Native Americans the right to use waditional property. Furthermore, that Executive
Order shiould explicitly state that Mative Americans possess the right to use sacred sites located
off reservation in federal public land. Currently, no such policy exists.

Therefare, the Navajo Nation recommends that President Baraclk: H, Obama issue an Executive
Order regarding the human rights of Native Americans,

C. Legislatively Address Indian Law Jurisprndence

In response to the Supreme Court deeisions that divested Nailve Amernicans of rights Congress
acled to provide remedies.™ For example, as a response to Lyng, Congress passed the
Colifornie Wilderness Act which preserved much of (he national [orest from logging or Turther
related development.”’ Also, Congress withdrew allocated funding for the proposed logging

™ Civil Libertias for Urban Believers v. City of Chicago, 342 F,3d 752, 761 (7th Cir. 2003}, cors denicd, 541 U.S.
1096 (2004),

B Loz Christios v. Crystaf BEvangailea! Frae Chuech, 521 US. 1114 (1997); Weirw. Mix, 114 F3d 817,820 (2t
Cir. 1997); fn Re Yowvmg, B2 T 3d 1407, 1418 {8ih Cir. 1996, Ferirer v MeCoser, 49 F.3d 1476, 1480 (10h Cir.
1008, 2ot danted, 515 (1S, 1166 {1995).

% See Ruih Stoner Muzzin, Saeing the Free Exercise Foresi fov the Trees: NEPA, RFRA. and Navajv Nution, 16
HASTINGS W -WW. T ENviL. L. & POL Y 277, 292 {2010} {discussing RFRA a3 explicitly approving the
compelling injerest test and AIRFA legalizing the rellzious use of Peyots in the Hative American Church),

* Califsrnia Wilderness Act of 1984, Pub, L. No, 98-425, 93 Stat, 1619,
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road to be constracted on the sacred high country.” However, the Congressional remedy does
liule to aveid Lyng's progeny in the federal circuit courts currently and in the fure.

The Lyng enalysis still plagues Native Americans because the Supreme Court has not found
Lyng uncopstittional, Likewise, the Supreme Court consistently finds against Native
American rights based on the premise that righis rest upen possession of land title and the
power to exclude™ notwithstanding Mative Americans property rights have slready been
recognized as an international human right. 1o Also, title 12 not dispositive to Native Amcrican
Tights to sacred sites and raditionally used lands, “the mere fact that the land is not held in
Native title does not mean that the people do not hold these oblipations, nor, . , that they no
longer maintain the rights to these fands.”'®" Motive Americans hold a responsibility to the land
in perpetuity regardicss of title because the cultural integrity of the people is inextricably tied
to the site, Tt is significant that the federal goverament took title to a lerpe amount of ancesiral
and sacred land in part, in exchange for a promise to 2ct as 2 guardian and ta fulfill a trst
respansibility to the iribes, In practice, this trust responsibility as it should be applied to
protect sacred sites has had essentially no application.

Moreover, Congress has not recognized that Mative Americon’s hold an interest in sacred sites
regardless of whether the sacred sites are located on public lands., Congress possesses the
autherity to recognize that Native Americans hold legally enforceable rights to sacred sites on
public lands,

Therefore, the Navajo Nation recommends that Congress enact legislation previding for Native
Ameriean rights to sacred sites on federal lands.

VII. CONCLUSION

The Commission and Navajo Nation urge the U.5. to fully endorse the Declaration without
conditions, and recopnize that Mother Earth has grown weary of the unrelenting abuse inflicted
upor her either by desecration, mining, or contamination. The Navajo people are gravely
concerned with the health of Mother Earth and the Declaration provides a means of protection
of the land and the seered sites that rest upon it. According to Navajo teaching, the increasing
incidences of natural disasters and climate change are no coineidence, The Mavajo people and
other indigenous nations have something to say and offer when the U.S. undertakes the task of
implementation of the Declaration. We ask to be at the table, so0 we can help heal some of e
Inirt and give hope for the future.

Cne Indigenous nation already acted to heal Mother Earth by using the Declaration as a
framework to reform federal Indian inw and policy. On December 20, 2010, the Pueblo of
Jemez and the Santa Fe National Forest entered into a historic agreement that gives the

”26 U.S.C. §450hhd (2011).

* oo generally Plafis Comemeree Bank v. Long Fomily Land & Cattle Ca., 554 0.5, 316 (2008); Mevaeker v
Hicks, 533 1.5, 353 (2001); Strafe v A-Hlomiraciors, 520 U, 438 {199%); Hagen v. Cialt, 510 0.5, 399 [1994];
Monieme v. United States, 450 U.S. 344 (1981); (Nipiane v. Suquamicl (ndian Trike, 435 11.8.151 {1978);
Ja.lmm.u v M faiari, 21 115 543 (1823),

™ See generally JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL Law 105 {1996),
" Rebecca Tsosie, snpra nole 27, at 1306,
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indigenous nation “decision-making powers over its aboriginal lands and provides a maodel
implementation of the indigenous human rights document.”'® Now, the U.S. as a whole must
act to abide by the Declaration’s pravisioms.

While the Navajo Mation recognizes that implementing the Declaration creates a challenge, the
LS. need not continue to tell Native Americans what is sacred or impaortant to us, The TLS,
must consider the human rights of Native American and balance them with its own interest.
The hatancing must not diseriminate against Native Amerieans nor perpemuate injustice, The
U.5. must respect and abide by the intemational law regarding Native Americans human rights,
specifically those that address sacred sites,

102 Jomez Pueblo. Santa Fe Nangnal Fores: Sign Historic Pact, INDLIAN COUNTREY TODAY, (Jan. 7, 2011),
envaifuble at bllp:Aict-dew-9c700:08he pronfil ientarer comiict-archives/jemez-puehlo-sana-fe-national-forest-
stme-historic-pact! (last visited June 21, 2011).

The CHAIRMAN. Thank you very much, Mr. Yazzie.
And now we will receive the statement of Melanie Knight, Sec-
retary of State from Oklahoma.

STATEMENT OF MELANIE KNIGHT, SECRETARY OF STATE,
CHEROKEE NATION

Ms. KNIGHT. Thank you, Mr. Chairman, Senator Udall. Thank
you both for convening this hearing and giving the Cherokee Na-
tion the opportunity to present testimony regarding the effects of
the UN Declaration on the Rights of Indigenous Peoples.

I am Melanie Knight, Secretary of State for the Cherokee Nation.
I am here to testify on behalf of over 300,000 citizens of the Cher-
okee Nation.

The Cherokee Nation applauds President Obama’s recent deci-
sion to endorse the Declaration. However, it is important to re-
member that actions, rather than words, are what will heal the
centuries of the Government’s failed Indian policies. A central
theme of the UN Declaration is the right of indigenous peoples to
make the decisions that will shape our cultures, traditions, govern-
ments and future generations.

The domestic policy of the United States should support the abil-
ity of tribal nations to make the decisions that are best suited for
our own specific needs. The history of the Cherokee Nation indi-
cates that tribal governments, when allowed to freely govern, are
better suited to meet the needs of our citizens than the bureauc-
racy of Federal agencies. I ask that this Committee support the
President’s endorsement of the UN Declaration, and ensure that
the human rights of indigenous peoples living in the United States
are respected, protected and fulfilled.

I would like to offer the Committee some positive examples of the
Cherokee Nation exercising its rights of self-determination. Self-re-
liance and economic development is imperative to our development.
As prescribed in Article 21 of the Declaration, indigenous peoples
have the right to the improvement of their economic and social con-
ditions. We ask that the Federal Government uphold this provision
by continuing to sustain policy that is conducive to economic self-
reliance of tribes.
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Cherokee Nation has created an economy through diversified
businesses and those include safety and security, hospitality, IT,
manufacturing and aerospace. The policies that allow business to
flourish in Indian Country must be protected and advanced by the
Federal Government.

The Nation uses revenue earned from our businesses to supple-
ment Federal Government funding for Cherokee programs and
services. During the last decade, more than 5,000 jobs have been
created. This allows our citizens to stay in Cherokee communities
instead of seeking employment outside the Cherokee Nation, there-
by solidifying community ties and creating economic self-reliance
for our citizens.

The revitalization of culture and language is the primary purpose
of several articles of the Declaration, most prominent being in Arti-
cle 13. The Cherokee Nation invests considerable resources and ef-
fort into the revitalization of our history, language and culture. We
ask this Committee to ensure and protect our rights through facili-
tating the inclusion of Native language, history and culture
throughout all programs and activities that affect Indian Country.
For instance, policy changes are required to enable both public and
private schools to further language preservation efforts.

An example of how language preservation can flourish is seen in
our language immersion school in Oklahoma. Students learn math,
science and writing and other core subjects, much like their coun-
terparts in public schools. But the language of instruction is done
entirely in the Cherokee language.

Because the immersion school is currently limited to one school,
access to resources is needed to allow language preservation efforts
in the public school system for the more than 20,000 Cherokee cit-
izen students who don’t attend our one school.

The health of our people continues to be a priority for the Cher-
okee Nation. The Declaration, as described in Article 24, supports
self-determination in providing the resources and support to create
positive change in the care of our citizens by stating, “Indigenous
peoples have the right to maintain our health practices and access
to all social and health services.” We ask the Committee to support
our efforts to increase the quality of health care for our people by
removing barriers to access to care and increasing health care ap-
propriations to support the wellness of our citizens.

Currently, we have a network of eight outpatient clinics and a
hospital that provides Native people with primary and specialty
medical and dental services, as well as other public heath pro-
grams. We need to remove bureaucratic policy barriers that inhibit
our ability to truly self-govern and efficiently provide health care
for our citizens.

In conclusion, on behalf of the Cherokee Nation, I respectfully re-
quest that all levels of government become informed of the obliga-
tions in the Declaration and continue taking steps toward ensuring
human rights. We do think the global community will look to the
United States to model the way we work to improve the quality of
life for Native people here. I have seen first-hand what Cherokees
can do when we are free to determine our own destiny. We must
continue to work together to improve and advance self-determina-
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tion in Indian Country, so that we can build stronger nations for
future generations.

Thank you.

[The prepared statement of Ms. Knight follows:]

PREPARED STATEMENT OF MELANIE KNIGHT, SECRETARY OF STATE, CHEROKEE
NATION

Iniroduction and History: Chainnan Akake, Vice Chairman Barrasso, and Members of the Commities,
thank you far convening this hearing and giving the Cheroliee Mation the apportunity Lo present testimony
reganding the effects of the LN Declaration on ife Rights of Indigenous Peaples (UNDRIP) dontestic
implicaticns as an interngtional policy, 1 rm Melanie Knight, Cherokee Mation Secretary of Stale, and |
min lestifying on behalf of ane of the largest tribal natices in (ke Uniled States and more than 300,000
Cherokea cifizens.

On September 13, 2007, the United Stales was ane of four member counities of the United MNalioas to
vote pgpinst adoption of the United Notioms Declaration on the Rights of indigenous Peoples
{Decluration), The Cherokee Mation applouds Mresident Obama®s recent decision to endarse the
Declevenion.  However, it is important to remember that actions, not words, are what will heal the
centuries of wounds Inflicted on Native Americans through the government's failed pobicies. 1 am here
today to share n few thoughts on how the federal govemment can fermulale policies and support Trikal
programs and initiatives that ensure the selions of the United States reflect the standards sat forth in the
United Nation’s Declaraiion.

The Cherokee Wation is an Indigenous nation that exercises a govermmenl-to-govenment relationship
with the United States based on 1 sysiem of treaties, legislative acts, and execitive onders dating back to
the 1700°s. The histary of this relalionship has been severely marred by nwneroes actions of the federal
government thet have undermined or blatantly disreparded the humen rights of the Cherokee people. To
examing & brief chronclogy of these events, ane will abserve repetitions of ecerced ngreements, ill-
conceived policies, and procedures that bave been implemented unilaterally and drastically altered the
course of Cherokee history.

In 1835, a small, dissident group, of unauthorized Cherokee tribal members signed the Trenty of Mew
Echota, which exchanged the Southeastern homeland of the Clierokee Nation for land in Indian Territory,
which wonld later make up the Sate of Oklahoma. Congress ralificd the feeuty aver the protests of the
vast majerity of the Cherokes people and the legitimate povemment of the Cherokee Nation,
Subsequanily, the Cherokee Mation was forcibly removed from its homeland in the southeastern United
States. By the time of complete removal to Indian Territory, over 4,000 men, womery, and children died
or what is now knowm as the Tratl of Tewrs.
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In 1887, the United States Congress passed the General Allotment Aet, nlso known as the Dawes Act.
Indian lands and territories, including areas promised ta the Cherakee Nation in prior treatles, were
glictted 10 individual Indians while remaining land, called surplus land, was sold to non-Indians. The
effect of 1his policy was near-destruction of the Cherokee MNavion, loss of over 99% of Cherokee land, and
& leng period in which Cherokee citizens wera relegated to second-class status,

Foriuately, in 1971, a perjod of revitelization for the Cherokee Nalion govemment began. The Uniled
States onee again recognized the aulhority of the Cherokee people to choose their own Principal Clief:
Since 1971, e resurgence of culturally-relevant governance, econamic entities and edueation progmms,
like language revitalization, have smerged from Chergkee eitizens in northeastem Oklahoma, The Nation
strives to maintain our distinet cultural identity end aclonomous government as we recognize that the
principles of self-determination and self-governance have enabled us 1o prevail aver the destmictive
policies of the past as well as the current federn! palicies (hat still fall short of respecting the inherent
human rights of Indigencus proples,

A centrai theme of the UM Deciaradon is the right of Indigenous Peoples fo make (he decisions thot will
shape their cultures, fraditions, governments, and future generations. The domestic policy of the United
Stutes should suppor the ability of Tribal Nations ta make the deeisfons thar are best suited for their own
unique needs. The histery of the Cherokee Nation indicates that tribal governments, when allowed to
freely govem, are better suiled to meet the needs of thair eitizens than the bureaueraey of federal
apencies. As is evident in the rest of my testimony, the Cherokee Malion Rowrishes when the Federal
government honars its duties ond cblipations. The treaties and agreements already rutified by the United
Slales are furlher clarified by the Declararion. 1 ash that this Commitiee wholeheartedy supparts the
President's endorsement of the UN Decleration to eosore that the human rights of America’s indigenaus
peoples are respected, protected and fulfilled, 1would Jike to offer the commitiee some positive eramples
of he Cherokee Nation®s exercising its human rights af self-determination,

SelRelianee and Economic Improvement: As prescribed in driiefe 21 of the UNDRIP, “Indigenaus
peaples have the right,..to the improvement of thefr econamie und socinl eonditions.” We ask that the
federal poyernment uphold this provision and create and sustain poliey and an environment (Bt is
conducive to the ecoromic selfrelinnce of fribes acrass the Uniled States. Cherokas Mation has craged
cntitics, like Cherokee Malion Businesses, thet have helped protect our swtonomy and scif-detenmination
and these businesses and supporiing programs must alsa be pratected by the Federal povernment,

Cherokee Nation Businesses (CNBY: CNT is the company that develops and manages the Chernkee
Nation's diverse business portfolio, neleding many small businesses, These companies generate ravenue
Jor the Cherokee Mation and form beneficial partnerships with local communities while developing lona-
term strategies for workforee and economic development. The Cherokee Mation uses revenue earmad from
these business activities to supplement federal government fundlng for many Cherokee programs and
services, For example, we operate the largest trikal healtlh systecm in the United $tates, including a
Tospital, eight outpatient medical facilities with medical, dental and vision care, a5 well as multiple ather
health-care programs.

It is extremely imporiont to netz that not anly do these profits fiond pragmams and services, but ey are
alse used Io capitelize addidonal businesses, many of which are 8(a) certified or pending cerdificalion.
These businesses creale new employment opportumities I often economic-distressed communitics and
allow Cherokee entreprenewrs to mun businesses, which in mm, makes a slgnificant bmpaet within the
Cherokee Nation®s 14-county jurisdiction, Therefors, we also ask the Comuwittes to cnsure that 8(a)
programs continue unencumbered and free from any new regulations while the current reforms are
allawed to alleviate past prablems vwith the program
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Becauge of CMB’s suceesses during the Iast decade, more than 5,000 jobs have been created in rural
northeastern Oklahoma. These jobs have had a positive economic inpact on the eomumunities where they
operle, whicl historically receive little o no economic development aid from ouiside sources. Job
creation has not only increased econontic revenue for the rural Lowns, but iL has allowed cilizens fo stay in
their communitics instead af seeking employment elsewhere, thereby solidifying conmunity ties and
creating economic improvement and self reliance.

Revitalization of Culture and Language: The primary purpose of several articles of the Declovation,
most prominent being dreicle 13, is the revitalization of Indigenous culture. Presently, the Cherokes

Nation has invested nemerous resources and smuch effort inta the “Right 1o revitalize, use, devalop and
transmit to future generations [oor] history, language® and owr cultural traditions and we ask this
Committes ensure aud protect anr rights and the programs, like our Immersicn and Sequoyah School
Systern, which accomplish this revival,

Chernler Languzge fmmersion Sckool: As affimmed by drticle )4 of the Declaration, the Chemkes
Mation is very prond of our Language Immersion School, The Immersion Sehool currenily serves 100
students annually and expeels to increase corollment in the cotning years, The program immerses students
from kindergarten through ffh grade in the Cherokee langoage for an entire schonl day. The schoo] will
also add another grade vach subsequent schaol year te accommodte matriculation. Children learn math,
sefence, writing and other core subjects, nuch like (heir schao! age counterparts in publle sclioals, but the
languuge of instruction is Cherokee. AIl teachers are fluent in Cherokee and are cettified hy the State of
Oklahoma. By age 4, children are able ta read in Cherokee and by kinderparien they begin to address
Oklahoma State Priarity Academic Stedent Skills {FASS) standards in Cherokec.

A highlight of the education system i3 the relationship wilk Apple in which Cherokee MNation has worked
closely to develop Cherokee language software for Mac opsrating systems, iPhone, iPod, and iPad. A
persan can download the Cherokee language application and syllabary on iTunes and in the Application
Store simply by searching “Cherokee languape”. Furhemiors, students werk an Mac laptops; the
Macintosh operating system has supported Cherokee languape since 2003 and features a keypad overlay
with Cherolee's B characters, Ome notable use of the technology is that It has enabled oor students 1o
chat online in Cherokes with students fram the Enstern Band of Clierokee's immersion program,

The Schaot serves as a national model for {eaching native languages and has been featured among the
nation’s mos! promising praclices for native language preservation. lnmersion siudents consistently
perform at a higher Jevel 1han their monc-lingual counterparts on slate slandardized tests. The success of
the Cherokee Language fmmersion School has inspired several other tribal eduealion departments to
create simllar programs across the camntry. Additionelly, educators have medified the Cherakee model ta
teach native lenguages to adult students,

Becanse the Immersion School is tribally funded and is. therefore, limited to a small number of students,
additional funding fs needed to enable Cherckee Nation to engage in meaningful preservation efforls in
public schools. The Commitice should recognize the barriers Indian nations face in implementing
language programs in state school systems and the overwheliming need to provide assistance te any teibal
nation working Lo preserve nalive language through public school instruction. This one area {in suppert
of Arriele i4) could begin to correct some of the damage done 1o the native lanpuages and coltures as a
result of past federal policies of forced assimilation. (See also Arricle 8)

Sequoyah Schanle: Sequoyah Schools 8 2 fonmer BIA beording seheol, which was turned over tg the
Mation in 1985, Today the Campus covers aver 90 acres and hauses more than 400 students in prades 7-
12 representing 42 Tribes. The majority of students are Cherakee tribal citizens. The Schoal is regionally
and siate accredited and hes consistently met Adequale Yearly Progress (AYP). Sequoyah Schoals
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receives funding ftom Bureau of Indian Education grants and the Clierokes Mation molor vehicle tag
funds.

Sequoyah Schoals was not performing well when the Nation teok over its management In 1985, Teday, it
ig the schaal of choiec for colloge-bound students, Last year praduating students received £3.5 million in
schalarships and thercfore, admission to Seoucyah Schools is highly competilive, The School offers
Advanced Placement classes, cancurrent enrollment in lacal eolieges and universilies, lechnology-focused
classes like robotics, fine arts and performing arts classes.

In addition, Sequovah Schools' suceess has been driven by local tribally-led Indtimives 1o idenmtify
problems and is commitied to use tribal resources ta solve them. Sequoyah Schools developed & long-
range facility plan addressing infrastructure jssues, including the need for new dormitory space and
library renovations. Cherokee Nation's ubtimate goal is lo creale an aeademic environmenl at Sequoyah
Schools that mirrars other college preparatory selicels in the country. Sequoyah Sclicols is In the process
of developing advanced curriculum and data software to track student's ecademic performance and
achievement. With betier data, the Nalion hopes 1o improve academic and extracurricular programming ta
better serve and support students.

Cherokee Laoguage fn the Pulbilie Schools: The Mation and local public school supcrintendents are zlsa
warking tosether to establish Cherekes language instruction in the schools. The Mortheastern State
University degree in Cherokee Lanpunge Bducation and the Cherokee certlfication test are important
sleps in this process. Oklshoma requires shidents to complete two years of coursework n a foreign
tanguage, and since Cherokee s considered a waorld language, it is now being lapghl o youth in
Ckldhoma schools.

Protection of Health Practices: A% described in Ardfele 24, "Indigenous proples have the right to
(raditional medicines and to maluwtain [our] health practices...and ripht to access, without any
diserimination, to all social and health services™ We ack the Comnuties 1o wphold our savereign right to
protect our proples from illness and maladies and pravide healthcare services ta our L'ribal Citlzegs.

Chernkes Natian Heslth Services: Presently, the Wation operates a sophisiicated nerantk of alght rural
oulpatient health centers that provide Indians with privary medical care, dental service, optometry,
radiclogy, mammography, behavioral health prometion and disease prevention and a publie health
nursing propram, In addition to these services, the Cherokez Naticn also operales WW Hastings Indian
Hospital in Tahlequah, Cklahoma. Mastings is a 60-bed faciiity offering autpationt and ancil lary services
with over 300,000 outpatient. visits each year and more than 335,000 prescriptions [illed annnally, We
also have inpatient and outpatient programs for management of specialty care throughont cor 14-county
Jurisdiction, therefore adequate suppart for the fulfillment of drticle 24 snd cooperation between tibal
nations and federal agencies is crucial to ensure the well bzing of our pzople and otfier indigenous peaples
acrose the cauntry.

CONCTIISION: As Seeretary of Slate and on bebalf of the Cherokee Nation, [ respectfully request that
Ine United States respects, protects and fulfills the provisions of the UV Decloration an the Rights of
Indigenois Peoples. Tt is essemtial that all levels of govermunent are Infonned of the human rights
ohiigations of the federal povernment as a meens of ensuring that the buman rights of Indigenous peoples
are uplield and respected.

Cherokee Mation wants 1 give owr Tribel eftizens and sorrounding conmnpnitics the ability te accomplish
the goal of building "Jobs, Community, and Langnage.” We want ta work with all entities that play a role
in bettering the future of our Tribe. Uldmately, the MNation wants its citizens and govemnmenl to be versed
in the skills und technology of laday and rooted in the lanpuage and traditional life ways of the Cherokes
culiure, Federal support of the Decfaration ensures that we may continue to enhance oor services, self

reliance and cohesive tribal development in the region. } is crneiel that this body maintains its fiduciary
relationship and upholds the promise of President Obame to protect government-to-government relations
a5 preseribed in his full endorsement of the UN Declaratfon and its Articles that furthers the rights of
hiligenous peuples.

Once again, the Cherckee Mation thanks the Chairman, Vice Chairman and the Members of the
Cammittee for their time and should you have any additional questions, please contact our Charokee
iation Washington Office et (202) 393-7007.

The CHAIRMAN. Thank you very much for your statement.
President Fawn Sharp, how can the United States enhance trade
relations and conduct commerce by Indian nations?
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Ms. SHARP. I believe that if the United States looks to Article 21,
Article 36 and Article 37 and allows and embraces the notion that
Indian tribes can enter into trade and commerce outside of the
United States with other countries throughout the world, that
would be a significant step. The Quinault Nation looked at carbon
sequestration a number of years ago. We had an opinion that even
though the United States was not a signatory to the Kyoto Pro-
tocol, we could enter into a trade agreement with nations outside
of the United States.

At that time, carbon was being traded on the domestic market
at about $5 a metric ton. The international market was $25 a met-
ric ton. So we believed that with our own resources at home, if we
had the opportunity to trade freely, within the United States and
outside of the U.S. economy in this new and emerging marketplace,
that seeks to reduce the carbon footprint throughout the world, it
would be a huge, huge step for Indian Country.

The CHAIRMAN. I asked you two parts, one of course was how can
the United States enhance trade relations. Is it working fine at this
point in time?

Ms. SHARP. No, it is not. It is not working at this point in time.
We do have a number of barriers. Take for example our timber in-
dustry. The U.S., through ESA laws, has significant burdens placed
on our timber industry. Because our timber industry relies on the
stumpage values back to the tribe, the ability of not only our tribal
businesses but individual Indian-owned business to enter into the
forestry and trade business, when there are heightened restrictions
on the marbled murrelet and spotted owl within our territories, but
they don’t exist outside of Quinault in adjacent lands, we have
found that those species are now taking refuge on our lands, to our
detriment.

So the consequence is we are burdening, we are taking the bur-
den for all those other companies to do as they choose. So it is not
working, and we think that if you look to those provisions of the
Declaration that I mentioned, as well as some domestic laws like
the ESA and the unfair and discriminatory burdens it places on us,
there is a lot of room for improvement.

The CHAIRMAN. Thank you very much for your responses.

Mr. Ettawageshik, in your testimony you state that the current
Federal recognition process does not meet the principles set forth
in the Declaration. How might the Federal recognition process be
improved to meet those principles?

Mr. ETTAWAGESHIK. Thanks for the question. As I think of this,
I think about this process. As you know, I am the Co-Chair of the
Federal Acknowledgment Task Force for the National Congress of
American Indians. I have been working on these issues for quite
a long time. There have been, I myself was the former chairman
of a tribe that went through the process and ended up with legisla-
tive, with being recognized through legislative efforts as opposed to
the administrative process.

I have been on both side of this as a leader. I have seen a lot
of other people that have done this. I know that the biggest prob-
lem that we have seems to be that the process assumes at the be-
ginning that we are not a sovereign nation, and that the process
seems to be one that will, one of granting sovereignty, which I don’t
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believe you can do. It needs to be one where you are looking at the
kinds of questions and the things that the tribes are required to
meet, a sovereign entity would be doing those things. Yet the
United States has not been acknowledging that sovereignty.

So therefore, it inhibits the practice of the jurisdiction over the
peoples that are involved within the tribal citizenry.

The other problem that we have is that since the process has
been, to just look at it from the outside and take a look at it, right
now this process is one that, it seems to be a process whose job it
is to deny. And if somebody makes it through, it is just by luck or
by just all the cards just fall together just the right way. Pardon
the pun on that one.

What happens is, it is sort of a miracle that anybody makes it.
And then as soon as somebody does, it is like the system changes
and adjusts and says, oops, we made a mistake, somebody got
through, now we have to tighten it up a little more. So they keep
changing the line. It is like somebody drawing a line in the sand
and saying, cross that line. Oops, well, you did that one, now cross
this line. This is what the people who are in this process believe.

So what we look at through the Declaration is the Declaration
talks about the inherent rights of the indigenous peoples and the
expectation that they will be treated fairly. When you are in a proc-
ess where an entire generation, sometimes two generations of el-
ders die at the tribe while their petition for recognition is pending,
that is not fair.

So what has to happen is a more timely process needs to be done.
It needs to be reviewed. And frankly, I think that we have now a
very good tool to use, the provisions of the Declaration, to be ana-
lyzed in the process in light of many of these provisions. I can’t cite
the specific sections, but as I have read the Declaration and been
involved in it over the years, there are many different places in
there that intersect the recognition process.

So I would say that this now gives us a tool for that review of
the process in a way that we haven’t done before. I think we do
need to accomplish that.

The CHAIRMAN. Thank you for your response.

Mr. Yazzie, do you have specific recommendations on how Fed-
eral laws can be amended or improved to better comport with the
ideals expressed in the Declaration, particularly, for instance,
around protecting the practices around spirituality, religion and
traditional healing, this area? Do you have specific recommenda-
tions to improve the Federal law on this?

Mr. YAzziE. Thank you, Mr. Chairman, I have only one rec-
ommendation, which is to have the Federal Government hear what
it is that we say. Oftentimes, too many times throughout our rela-
tionship, the Federal Government has decided that it knows best
what is proper for us. When all throughout time, we have always
known what is best for us. We continue to know what is best for
us.

In terms of the protection of sacred sites and any facet of our
lives that relate to the implementation of the Declaration, the Fed-
eral Government has to understand what it is that we are trying
to say. And I believe that that will be the first step in making those
changes to Federal policy.
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I could not elaborate on the specific steps that need to be made.
But we certainly have people who can articulate those specific
measures. Mr. Chairman, we appreciate this opportunity.

The CHAIRMAN. Thank you very much, Mr. Yazzie.

Ms. Knight, how can the Declaration ensure that this era of self-
determination continues into the future for all indigenous people?

Ms. KNIGHT. Thank you, Mr. Chairman. I have been giving some
thought in terms of, the United States has made a good step with
the advent of the 1975 Indian Education and Self-Determination
Act. But very often, nations are still treated as vendors, as grant-
ees, as contractors, and not necessarily as nations. Units of local
government, even, and not necessarily as nations.

So advancement of a true nation to nation policy would be one
area that I would recommend. There are still barriers to true self-
determination. While we have the Act, it is not completely, fully re-
alized. There are a lot of barriers. It also doesn’t extend across the
Federal Government. So one area to look at is, are there other ap-
plications of the Self-Determination Act that can be made in other
agencies of the Federal Government. There have been studies and
proposals done to that end.

Finally, in regard to land and the rights to determine what goes
on on that land, over a decade ago, the Cherokee Nation, along
with other of the Five Civilized Tribes, advanced land reform policy
to change some of the detrimental effects of the 1906 Act that gov-
erns our lands in Oklahoma, that allows for adverse possession and
allows for other means that lands can go out of the hands of Indi-
ans. And so policies like that, and I am sure there are pieces of leg-
islation that affect other tribes across the Country in a similar
way, that are detrimental to Native peoples holding onto their
lands and how they are able to conduct activities on those lands
should be examined. Thank you.

The CHAIRMAN. Thank you very much for your response.

I want to tell all of the witnesses and those present that for me,
this has been a great hearing. At least we have brought the issue
to bear here. And the kind of responses that this Committee has
received will help us determine where we go next. As Ms. Sharp
did mention that there are next steps that we need to take. We cer-
tainly want to do that.

So what we are doing now is to get ideas from you and put this
together and see where we go from there. Mr. Yazzie, you had a
comment.

Mr. YazziE. Mr. Chairman, as five-fingered brothers and sisters,
and with a humble heart, I stand before you with an appeal to you
and this honorable Committee. On behalf of my fellow commis-
sioners, my elders, our children, our generations to come, this great
Committee has been the champion of Native America for many
years. We ask that this Committee, that your colleagues in this
great institution stand with us at this time in defense of our earth
mother.

The equilibrium of the earth is precariously out of balance. The
increasing incidence of so-called natural catastrophe and climate
change are no accident. They are undeniable messages from the
earth mother that she grows weary of the unrelenting abuse. It
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may be soon when the earth gives us that ultimate disaster, by giv-
ing a great convulsive shudder when she grows no longer tolerant.

As Native peoples, as indigenous peoples and keepers of the
knowledge of the original intent, we are gravely concerned. We
have something to say, we have something to offer. The key that
we have may not avert the ultimate and inevitable fate of the
earth. But what we have, we believe we can help heal the hurt and
to provide hope for a future.

Mr. Chairman, western science is not enough. We must be at the
table. It is our earth, too. And honorable sir, it is our life too.
Thank you.

The CHAIRMAN. Thank you very much. That was a great state-
ment.

Since we are at the close of this hearing, let me provide the op-
portunity for any other of the panel to speak at this time before
we adjourn, if you wish to.

Mr. Ettawageshik?

Mr. ETTAWAGESHIK. These are great words that were just spo-
ken. I want to endorse those thoughts and say that we have people
standing all over this continent for achieving harmony, for trying
to restore that harmony. We have people, while we are speaking,
walking for the water right now, walking from the four directions,
from Hudson Bay down to Lake Superior, from Maine west, from
Washington State east, from the Gulf of Mexico north, carrying
water and a eagle staff in each of those four directions, all getting
ready to meet, and saying prayers for all the water that they come
along on the way.

They are doing this, these are grandmothers that are doing this.
These grandmothers are walking. They walk nearly four miles an
hour. T have to tell you, it is hard to keep up with these ladies. But
they are on a mission to help all of us. It is not, the water that
is there is not water that is any one of ours. That water is sacred,
and it is all of ours. That water is that sacred water of which we
heard testimony from my brother here, who spoke about the need
for the medicines and the water that they have.

This is something that is very important. And something as sim-
ple as walking carrying a bucket is something that each of us can
do in our way, in our own hearts and our own lives. This is the
things that we need to do. This is part of that traditional knowl-
edge of which we were speaking when we talk about what the Dec-
laration brings to light. We need to be at that table, as has been
said. We are willing to be there, and we have gifts that we are will-
ing to share. We thank you so much for this opportunity to share
here and to share on the record for these things that will be, that
can help to be the very savior of all of us here on this earth, to
help these things. It is a perilous time. And I want to just once
again stand with my brother here who spoke and the words that
he spoke rang true in my heart and in my being. I feel very privi-
leged to have been here to hear him speak.

The CHAIRMAN. Thank you very much for your statement. Yes,
Ms. Sharp?

Ms. SHARP. Thank you.

The last thing I would like to leave this Committee with is,
again, a recognition of the time and place that we now stand. We
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have had many, many eras, many Presidents contend with the In-
dian issue. We have seen many laws, many policies, many regula-
tions, many appropriation of dollars. It has not worked to the de-
gree that we need to restore our communities, our children, our fu-
tures.

This opportunity to embrace the Declaration in totality is the be-
ginning and the only path that we have if we are to see this Nation
stand behind Indian people and allow us to seize our futures and
to chart our own course successfully. Until we embrace and fully
implement those basic principles, it is going to continue for cen-
turies more into the future.

On behalf of the Quinault Nation, again, we thank you so much
for this opportunity.

The CHAIRMAN. Thank you so much. Ms. Knight?

Ms. KNIGHT. Mr. Chairman, I would just reiterate my thanks for
this Committee beginning the dialogue on how to implement the
UN Declaration, and that we in Indian Country stand ready to
work with you to determine how to implement this policy, whether
it involves legislation or policy. Again, our thanks.

The CHAIRMAN. Thank you very much. I want to thank our wit-
nesses, and all of our witnesses today for participating in today’s
hearing. I look forward to working with my colleagues on this Com-
mittee as we take your input to work to implement the policy goals
expressed in the UN Declaration, so the United States may serve
as a leader, as a leader and a model for other nations.

So in a way we need to all work together to achieve this, and to
do it where the rights of indigenous peoples are concerned. This is
why we are here at this hearing.

Again, I am repeating, the record is open for written testimony
for two weeks. I will encourage all of you to submit testimony to
the record.

Again, mahalo nui loa, thank you very much. This hearing is ad-
journed.

[Whereupon, at 4:55 p.m., the Committee was adjourned.]






APPENDIX

JOINT PREPARED STATEMENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS
AND THE NATIVE AMERICAN RIGHTS FUND

Chairman Akaka, Vice-Chairman Barrasso, distinguished members of the Senate
Commitice on Indian Affairs; the Mational Congress of American Indigns and the Mative
American Rights Fund welcome the chance to address Lhis committee on the important matter of
the implications for federal domestic law of the U.S. endorsement of the United Nations
Declaration on the Rights of Indigenous Peoples, On December 16, 2010, President Obnma
“announcefd] that the United States is [ending its support to this declaration [on the rights of
indigenous peoples]. The aspirations it alfirms — including the respeet for the institutions end
rich cultures of Mative peoples — are ones we must always seek to fulfill...But | wanl to be clear;
What matters far more than words — what matters far more than any resolution or declaratian —
itre aclions lo match those words.” This hearing is an important starl o the process ol analyzing
what actions are, in fact, necessary to bring 1.5, law into conformity with those areas of the
Declaration in which it falls short, Some of those areas can be readily ideniified, but in others, a
process of mutual cooperalion between (ribes and lhe ULS, fo identify and formulate correctives
will be necessary.

1. Plenary Power

There is pethaps no area of domestic law that needs more revision than that of plenary
power. The doclrine has at least two meanings, one mare benign and one totally unacceptable
under the Declaration and interrationzl law. In its more benign form, the doclrine simply means
that the federal government has the power to address dealings with indigencus peoples. But in
its unaceeptable form, it indicates that Congress has the autherity to deal with indigenous
peoples in virturlly any way that it deems appropriate, including terminating the government to
government relatlon with Tribes. Sawta Clara Pueblo v. Martinez, 436 U8, 49, 56 (1978)
(*...Cangress has plenary authority to limit, modify or climinate the powers of local scIf-
government which the iribes otherwise possess.”" ); Fashington v. Confaderated Bands and
Tribes of the Yakime Indfan Reservaiion, 439 U8, 463 (1979} (refusing 1o recognize the right of
the tribe to self-povernment as 2 findamental right for purposes of equal protection analysis).
The faet that 1 50 Nations recognize the right of sclF~detennination by endorsing the Declaration
complelely undermines that version of the plenary power docirine which describes congressional
power over tribas as virtually unlimited. This doetrine needs to be replaced and the true inherent
rights of indigenous peoples recepnized as immune from Congressions] action.

2. Specific Rights

a. Self-Determination.

(93)
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Self determination Is et the heart of the Declaration and is the one group right that all
countries acknowledge as o luman right. Without this right, the Declaration would have been
unacceptable to indigenous peoples. However, the Uniled States interprels the right to self~
determinotion by mdigenous peoples in o restrictive manner that is at variance with the
Declaration and infernational law. The endorsement states thal “The United States is therefore
pleased to support the Declaration’s call to promote the development of a new and distingt
international concept of self-delermination specific to indigenous pecples....a concept that is
different from the existing right 1o self~determination in international law....For the United
States, the Declaration’s coneept of self-determination Is consistent with the United States'
exisling recopnition of, and relationship with, federally recopnized teibes as political entities that
have inherent sovereign powers of self-governance.”

Two international covenants, the International Covenant on Civil and Political Rights,
and the Internationa] Covenant on Eeonomice, Soainl and Cultural Rights, provide in their
commen Articles 1 that: “All pecples have the right of self-determination. By virtue of that
right they freely determine thelr political status and [feely pursue their ecanomic, social and
cultural development.™ Article 3 of the Declaration tracks this language precisely — substituting
"[ndipcnous peoples” far "All peoples.” The use of the sume language is evidence of an inlent 1o
describe the same right. Cf Gusiafon v, Affayd Ca,, 513 U.S. 56!, 570 {1995). Furthenmore,
the peneral rule is that if lanmiage is broad enough to encompass a siluation oot contemplated, it
covers the situation absent proof it would have bzen excluded had it been eontemplated.
Digmondv. Chatrabarty, 447 U5, 303 (1950) (patent language broad enough o cover living life
forms even though not contemplated at the time the legislation passed). Mot enly is there no
proof that the right to self-determination of indigenous peaples would have been diminished had
it heen contemplated, there is “legislative histary"™ here to the contrary. Altempts were made by
soime couniries for vears bo add limiting language to the self-determination provision and those
atiempts failed,

Muoreover, additional languape in the LN Declaration confirms that Artiele 3 falls within
the scope of the international right. The preamble pravides as follows in two separate
paragraphs:

Acknowledging \hal the Charter of the Uniled Natians, the International
Covenant on Economic, Social and Cultural Rights and the Ditermational
Covenant on Civil and Political Rights, as well 25 the Vienna Declaration and
Programme of Action, affirm the Fundamental impertance of the right to self-
delermination of all peoples, by virtue of which they freely delermine their
palitical status and frealy pursue thelr economie, secial and cultural development,

Beawrinay in meimd that nothing in this Declaration may be used to deny any
peoples their right to self-determination, exercised in conformity with
international law...

These paragraphs eambine with Article 2 to make the matier clear:

Article 2

! See Geriers] Assembly Resolation 2200 (XXI) of 16 Tecember 16, 1966,
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ndigencus peoples and individuals are free and cqual 1o ali other peaples
and individuals and have the right to be free from any kind of discrimination, in
the exereise of thelr riglts, in particular that based on their indigenous origin or
identity.

These provisions indicate that there is ample room lor discussion concerning the need 1o revise
LS. law to bring it into complianee with the Deelaration.

b. Lands, territaries and natural resources,

The Declaration has broad provisions canceming rights to lands, territories and natural
resources. Article 25 starts with the right of indigenous peoples to "maintain and strenglhen their
distinctive spiritual relationship with their traditionally owned or olherwise oecupied and used
lands, terrilories, walers and coasial seas and other resources.™ Article 26.1 provides that
"Indigenaus peoples have the right to the lands, territories and resources which they have
traditionally owned, occupied or atherwise used or acquired.” Article 26.2 refers to the right 1o
"own, usc, develap and control the lands, territories and resources that they pessess by reason of
traditional ownership or other traditional aceupation or use, as well as thoge which they have
otherwise acruired,”  Arlicle 27 requires the establisiment of a system ta "recognize and
adjudieate the rights of indigennus peoples pertaining to thelr lands, territories and resources., "
Article 28.1 provides for redress for lands "which have been confiscated, taken, oceepied, used
or damaged without their free, prior and mformed consent," Compensation is to take the form of
"lands, territories and resources equal in quality, size and legal stalus or of moenetary
campensation or other appropriate redress.” Artiele 28,2,

As 1o these provisions of the Declaratian, the United States” explanaticn states that,
«,..the United States intends to continue to work so that the Jmvs and mecharisms if hag put in
place ta recognize existing, and aecommodate the acquisition of additional, Jand territory, and
nalural resource rights under ULS, law finetion properly and to faciitate, as appropriate, access
by indigenous peoples to the traditional lands, territories and natural resources in which they
have an interest.... The United Stales will interpret the redress provisions of the Declaration to be
cansistent with the existing spstem for lagal redress in the United States, while working to ensurc
that appropriate redress Is in fact provided under U.S. law.”™ Pp 6-8 (cmphasis added). The
Urnited States makes this statement cven though: under U.S. low, aboriginal title is not
racognized as compensable; Tee-Hit-Ton v. United States, 348 U.8. 272 (1955); under ULS, law,
long standing Bxecutive Order Reservalions are nod recomized as compensable even though
only Congress can chanpe their baundarics; Kavuk Trbe v, Ammon, 209 F.3d 1366 (Fed. Cir.
2000) eeit. den, 121 $.Ct, 1402 (20013; under 1.8, law, it is becoming difficult, if not
impossibla, for tribes to get redress for loss of their aboriginal territory based on the passage of
lime. Shervill v. Gneida Indian Netion, 544 U8, 197 (2005); Capuga Indian Nation of New
York v. Pataki, 413 F.3d 266 (2d Cir. 2005); Oneida Indian Nation v. County of Oneida, 617
F.3d 114 (2d Cir.2010). In addition, land cannot be taken inlo trust for Indian tribes not
recognized or under federal jurisdiction in 1934, Careierf v, Safazar, 122 8.Ct. 1058 (2009).
The LIS, contention that it is deing its part to protect Iudian land rights by supporting Indizm
tribes in these cases rings hollow, since all of Ihesc cases represent lesses in the court system,
showing that LS, law ot present is inadequate when measured against the Declaration. Clsarly,
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action is needed In this crucial area of the Jaw to bring U.5. law in line with the Dreclaration’s
standands.

¢. Frae, Priar and Infarmed Consent

Article 12 of the Declaration provides that "States shall consult &nd cocpermic in gond
faith with the indigenous peaples concerned through their own representative Institutions in order
to obizin their free, prior and informed consent before adopling and Tmplementing legislative or
administeative meastres that may affect them." The explanation of the U.S, vote onece again
waters this down, “[n this regard, the United Stales recognizes the significance of the
Declaration’s provisions on fres, prior and informed cansent, which the Tnited States
Understands to call for a process of meaningful consultation with tribal leaders, bt not
necassarily the agreement of those lenders, before the actions addressed In those cansultations
are taken...The United States intends to cansull and cooperate in pond faith with federally
recognized tribes and, as applicable, Native Hawalians, un policies that divectly and substantially
affect them, and 1o improve our copperation and consultation processes, in accordance with
Jederal {mw and President Obama's call for beiter implementation of Executive Order 13175,
p. 5 (emphasis added). Article [ refars to efforts to obtain free, prior and informed consent of
indigenous peoples for measures that “may affect’” while the US explanation refers o
“meaningful consultation™ only in matters which “directly and substantially affest them”, a
substantially modificd standard. In addition, the conezpt of *'meaningiid consultation™ is a far
cry from **States shall consult and cooperate in good faith with the indigenous penples concerned
through their own indigenous institutions i ovder to obtain their free, prior and iformed
consent. ..

"

Related to free, prior and informed consent is Article 18 of the Declaration that provides
that indigenous peoples have (he right “to participate in deeision-making in matters which would
affect their rights, through represenlalives chosen by lhemselves in accordance wilh their own
procedures,..” Serious consideration needs ta be given to formalizing a process that ensures full
implementalion of this provision.

3. Collective Rights ag Human Rights

The Declaration acknowledges collective human rights, and thereby provides a corrective
to the western human rights framework, which is heavily weighted toward individual human
rights.? Indigencus peoples have typically nol been at the table when intcrnational rights
documents, such as the Universal Declaration of Human Rights (UDHR), have been elaborated,
As a result, their collcetiye human rights have not been adequately taken [nto aceount.?
Indigenous peoples therelors were adamanl that the Declaration focus en their eollective human

? Fora discusslon of Lhe differences in Ihinking underlying notions of individual and collective rights, and the
necegsily for protection of Indigenons calleetive kumon fighls, see, Raberd M. Clnlen, The Righie of fedigensur
FPeapies as Colfvetive Group Ffgfus, 33 ARLE. L. REV. T3% (1590,

 As to the western bias in intemalional buman rights in general, sce, Richued Falk, Fhink Agein: Huaran Rights,
FoRBN POICY, (March/April 2004),
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rights. They were suceessfil in this, as the decument recognizes a broad range of eallective
human rights.?

The cxplanation of its vete indicates that the United States does not share the view that
collective rights of indigenous peoples are human rights. “Marcover, the United States is
committed to serving as a mode! in the international community in promoting and profecting the
collective rights of indipenous peoples as wiell as the homaa rights of all individoals,
...Indigenous individuals are entitled without discrimination fo all luman rights recognized in
inlernational law, and ... indigenons peoples possess certain additienal, collective rights. The
United States reads all of the provisions of the Declaration in light of this understanding of
human rights and collective riphts.”

The U.S. statemant is incaonsistent with the Declaration itself. The Declaration states in
Article 1: “Indipenous peoples have the right to Lhe [ull enjoyment, as a collective or as
individuals, of all human rights and findamental freedoms as recogrized in the Charter of the
United Nations, the Universal Declaration of Human Rights and international human rights faw."”
The explanation is nol even in harmany with the law of the United States. Normally, only a right
of equal or greater value can override anather right, and U.S. law has recognized that the
collective rights of tribes can override individual human rights. Mississippi Band of Chootaw
Indtans v. Flobwield, 490 ULS, 30 {1989} (collective interest of tribes in membership ol their
children overrides the right of parents to, in afl cases, place a child with the adoptive parents it
chooses or ta proceed in whalever courl they desire),

4. Conclusion

“The endorsement of the DDeclaration by the U.S. was a huge step forward, but now actions must
match the words, A good start would he for the U.S, o form a joint federalitribal commissien to
develop a comprehensive plan for implememation of the Declaration, The U5, should alse
consider dirceting cach federal egency to: 1) require its employees to familiarize themselves with
the Declaration and its contenis; 2) conduct a comprehensive review of the extent of s
compliance with the Declaration In order to Identify those areas where they fall short; and 3)
present a plan for achicving full compliance by a date certain,

NCAI and NARF thank the Committee for its interest in the Declaration and offer their
cooperation In the luture o work, und in hand, 1o implement il

? See g.g. Art. 3 (sell-determination); Art. B (righl to frecdom From assimilation or deslruction ol their culture); At
14 (right to remaln on thelr lands); Ans. 11 and 12 (right 1o thelr maintain keir culteres, customs, trndidens, ele)
Arl. 23 {right to tradilional medieines); Art. 31 {right o thefr cullural heritage, traditional knawledge, cle.); A 37
grigm to respect lor their treaties, ogreements and other canstruztive amengements).

8pma oiher conntrics agroe wilh the United States, The United Kinglom expluined that they were voling for the
dacument with the underslanding that the only colleclive human right in the document is the ipht to scll-
delermination. Acconling to the UK, sther callective righls recognized in the Declacation are not human rghts,
sinoe, in their vicw, human rights belong 1o o] people and meny of the dights in the Deelaration pertain only o
Indligenows peoples. (Ol statement an Scptember 13, 2007).
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JOINT PREPARED STATEMENT OF THE AMERICAN CIVIL LIBERTIES UNION AND THE
HuMAN RIGHTS AT HOME CAMPAIGN

I Introduction
Chairman Akaka, and Members of the Senate Indian Affairs Commiitee:

On behalf afthe American Civil Liberties Union (ACLU) and the Human Rights
at Home Campaign (HuRAH), we commend the Scnate Indian Affairs Commitice for
conducting this oversight hearing and fostering much-needed dialogue about the damestic
policy implications of the UM Declaration on the Riglis of Indigenous Peoples

(UNDRIP),

‘The ACLU is a nationwide, non~partisan organization dedicated to enforcing the
fundamental rights set forth in the Constitution and United States laws. The ACLU's
Human Rights Program, created in 2004, is dedicated to holding the .S, government
accountable to universal hurnan rights prineiples, in addition to the rights guaranteed by
the V.S, Constitution, HURAH is a coalition of more than 50 liuman rights, civil rights
and social justice organizations, working te establish an infrastruciure to fmplement.
enfiree and maonitor U.S. compliznce with domestic human rights trenty obligations. We
submit this written statement for the reeord to applawd the administration®s cndorsement
of the Declaration, but also to highlight areas in need of significant improvement and
make recornmendations for implementing the Declaration.

II, U.5, Endorsement of the Declaration

Cn Diecember 16, 2010, at his administration’s second White House Tribal
Nations Confersnce, President Obama announced that the United States would sign the
Declaration on the Rights of the Indigenous Peoples.! The government's qualified®
endorscmcent of the Declaration—swhich comprises “the minimum standards for survival,

! United Mations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295,
UN. Doc. A/GY/L.GT (Sept. 13, 2007) [hereinafier UNDRIP).

2 See International Indiza Trealy Council, Enited Staies af Anerica dnnownces Qualificd
Support for the UN Declaration on the Rights of Indigenons Peoples (Dee. 16, 210),
available at htpudfwonw.treary council.org/PDTFAITC20
statement%20on%20US5%20Endorsement FINAL 12161 Orev [ _pdf.
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dignity and well-being of the indigenous peoples of the world™—marked an impartant
reversal of the previous administration®s policy, which had vated against the Declaration
at the United Nations in 2007 even in the face of overwhelming international support. As
President Obama rightly stated in his announcement, “[t]he aspirations [the Declaration)
affirms—including the respect for the institutions and rich cultures of Wative peoples—
are one[s] we must always seck to fulffil™*

Still, while the endorsement of the Declaration was a positive step, it must be
accompanied with real, material improvernents in the pratection and realization efhuman
tights of indigenous peoples. As the President himselfremarked, “[w]hat matters far
trore than wards, what matters far more than any resolution or declaration, arc actions to
match those words.” * Similarly, when he announced his Chairmanship of the Senate
Committee on Indian Affairs, Chairman Akaka committed "to address the coinplex issues
facing the indigenous peaple ofgur commlry.™ We urge Congress and the President to
give force to the Declaration and meet its obligattons under human rights treatics,
particularly the International Covenant on Civil and Political Rights (ICCPR), the
Internationa! Canvention on the Elimination ol’all Farms of Racial Discrimination
(ICERD), as well as the 400 nation-to-nation treaties into which the United Stafes has
entered with indigenous nations. If Congress and the President follow the below
necommendations they woukd match rhetoric with action, helping to transform the
aspiration ofindigenous rights into reality.

II1. UNDRIF Implemcntation

In implementing the recommendations belaw, it is imperative that Congress and
the administeation work with state and Tocal governments, make cutreach effors to the
wider public, eagage in constructive dialogue with civil society, and continue President
Chama’'s commendable policy of conducting regular and meaningfu! consultations with
indigenous peoples, tribal governments and nations. Full and fair participation of
indigenous peoples is indispensabla te successful implementation of the UNDRIP,

a. Self-Determination

Scif-determination is maore than a core tenet of the UNDRIP---it is the
Declaration’s umbrella principle, encompassing & number of other fundamental legal
righte. Article 3 affirms that “[i]ndigenous peoples have the right to seif<determination,”
and Article 4 stales that this right entitles indigenous peoples o “autonomy or self-

P UNDRID, supra note 1, art. 43.
4 President Barack H. Obama, Remarks at the White House Tribal Nations Conference
(Dec. 16, 2010), availabie at htpfwwew.gpo.govitdsysipheg/DCPD-
3'!01{]0lU76fpdﬂDCPD—201001076.p{l£

i
% Press Release, Senator Akaka to Chair Indian Affairs Committee, join Democratic
Leadersiip teans, Jan. 27, 201 L, available af hittpdfakaka.senate.govipress-
releases.cim®method=releases. view&id=47924{0e-b96b-1b34-9acd-74b3ecd ¥7d27.
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government in matters relating to their inlernal and local afTairs, as well as ways and
means for finaneing their autonemous functions.”” Despite President Nixon®s pledge over
40 years ago Lo “break decisively with the past and . , , create the conditions fora new era
i which the Indian future is determined by Indian acts and Indian decisions,” the
promise of indigenous self-determinotion remains unfulfilled. In implementing the
recommendations below, all of which are fundamental ta self-determination, the
government should be guided by the principles of the UNDRIP and work in partnership
with indigenous peoples to protect and realize their human rights.

b. Praperty Rights

Part and parce] of the right to self~determination is protection for tribal property
rights. Under UMDRIP Article 28, indigenous peoples have the right to redress for lands
and resources that are wrongfitlly taken from them.” That the Fifth Amandment takings
clause does not #pply to some tribal lands—allowing for the extinguishment of aboriginal
rights through the “plenary power of Congress™—contravenes the Declaration, and is
inconsistent with U.S. obligations under the ICCPR.™® In addition, the United States'
policy of “permanent trusteeship™ over native tribes and land infringes on Deelarution
Article 27—guaranteeing indigenous peoples® right to own, use, develop and cantral their
lands'—and also threntens to vivlate the [ICCPR,'2 Congress should enasct legislation
providing greater fudicial protection for tribal property rights and transferring control
over property to indigenous peoples.

c. Free, Prior and Infarmed Consent

Another prerequisite to indigenous selfdetermination is the notion of free, prior
and informed consent, enshrined in a number ofthe Declaration’s arficles.’? As the
International Indian Treaty Council noted in its written testimony, “[w]ithout consent
therz is no certainty of sclf-govcmmcm, nor equity or equality in the *povernment to
government’ relatianship,”™ The President’s announced policy of “consultztion,” while a

7 UNDRIP, supre note 1, arts, 3, 4,

® president Richard M. Nixon, Spacial Messape on Indian Affaics (July 8, [970),
available af bivp:/fwww.epa.govitp/pdfipresident-nixon70.pdf.

° UNDRIP, supranote 1, art. 28.

'" Human Rights Committee, Consideration of Reports Submitted by States Parties
Utdder Article 40 of the Covenant: Coneluding Observations of the Human Rights
Comutittee! United Siates of America, § 37, 81 Sess., July 10-28, 2006, U.N. Doc.
CCPRIC/USA/CO/A/Rev.] (Dee. 18, 2006) [hereinafter Human Rights Committes
Report].

N UNDRIP, stipra note 1, art. 27.

2 Human Riglts Committes Report, srpra note 10,4 37,

1 UNDRIP, supra note 1, arts, 10, 1K2), 19, 28(1), 29(2), 32(2).

¥ Intemational Indian Treaty Council, Wrillen Teslimony to the United Swiles Seoate
Committee on Indian Affaivs (June 9, 2010}, available at
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step in the right direction, falls short of the standard of free, prior and informed consent.
Pursuant to U.S. abligations under the Declaration and ICERD, ' the povernment should
review its current pelicy, and ensure that the “developmant” of indigenous lands—which
often has serious environmental consequences for areas of cultural and spiritual
signilicance for Native Americans—oceur only with their free, prior and informed
consent.

4. Public Safety and Jurisdictional Authority

Cognizant that jurisdictional authority gocs hand-in-hand with self-dctermination,
we also urge Congress to enact federal laws increasing the legal authority of tribes within
their own jurisdictions, The passage of the Tribal Law and Order Act in 2010 was an
important and laudable step in this regard, but more needs to be done. Jurisdictional
barriers continue to contribute to domestic and sexual abuse against Native American
women, among whom the rate of violent victimization is more than double that among
other women.™ Pursuant to UNDRIP Article 22, which requires states 10 protect
indigenous wamen and children against all fonns of violence and discrimination,
articles (b} and 6 of ICERD, "® as well as the recent recommendations of the UN Special
Rapporteur for Viclence Against Women,!? we call on Cangress and the President ta
eliminale impediments to public safcty on tribal lands, Specifically, the government
should: ensure full implementation of the Violence Against Women Act and Tribal Law
and Order Act, including by praviding the necessary funding; restore tribal authority over
non-Indians wha perpetratc viclent crimes on tribal lands; and establish accountabiliy for
the failure to investigale and prosscute crimes against Native American waomen.

e. Economic and Social Disparities
Also indispensable to genuine autonomy and selfgovernment is the elimination

of economic and social disparities. The conditions on many Native American
reservations—including high unemployment, poverty and erime rates—present an

hitpiwww.treatycouncil.org/PDF/ITC%20Comments%20ta%20the%20US%20Senate
%20Commitce%20on%20Indian %20 AlTairs%20UN%20Declaration %2020 [ 1.pdf.

¥ Commitiee on the Elimination of Racial Discrimination, Considzration of Reports
Suinitted by Stares Parties Under Arricie 9 of the Convention: Concluding Observations
af the Comuiittee on the Elimination of Racial Discrimimation: United Sictes of America,
% 29, 72nd Sess., Feb. 18— Mar. 7, 2008, U.N. Due. CERDIC/USA/CO/6 (May, §, 2008)
Pwrcinaﬂcr CERD Report].

¢ Special Rapporieur on Vielence Against Women, Iis Causes and Consequences. Rep.
on Mission te United States af Amervica, Hunan Rights Council, § 62, UM, Dac.
AMHRCILT26/Add.5, (June 1, 2011) (by Rashida Manjoo) [hercinafter SRVAW Report].
See also AMNESTY INTERMATIONAL, MAZE OF IMJUSTICE: THE FAILURE TG PROTECT
INDIGENOLUS WOMEN FROM SEXUAL VIOLENCE i THE USA (2007).

7 UNDRIP, supra note 1, ant. 22,
¥ CERD Report, sippra note 15, §29.
" SRVAW Report, swpra note 16,9 115(D).
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impediment to indigenous peoples” opportunity to fully participate in socicty. In
accordance with UNDRIP Asticle 21, which entitles indigenous peoples “to the
improvement of their economic and secial conditions,” we echo the recommendations of
the UN Special Rapporteur on Racism®® and urge Congress to do more to address Native
Ameriean disparitics in education, housing, employment, health, income, and other areas,

- Cversighr of Executive Branch

It i5 also erucial to reilerate’ the Executive Branch™s critical role in implementing
human rights commitments, including those under the UNDRIP, and the need for robust
congressional oversight ef this implementation. The Execulive Branch has both the
resources and responsibility to ensure enforeement of luman rights, and it must work
closely with Congress by providing support for enabling legislation and testifying
regarding human rights treaty implementation,

Mareaver, Congress should ensiee that the Executive Branch is coordinating
chectively sround human righis issees. To that end, members of Congress should call on
the Obarma administration to establish an Imeragency Working Group on Human Rights.
President Clintan first created such a Working Group under Executive Order 13107 that
was effectively disbanded under President Bush. The reinstatement of the Clinton era
Working Group through a new expanded Executive Order would be a robust, efficient
and transparent way of integrating human rights across a broad range of government
agencies; it would create, in one standing body, an idenlifiable Focal point for an
administration’s human righits policy work. The Working Group is an cssential
mechanism far promoting 2nd implementing the UNDRIP, as well as other corresponding
human rights obligations.

£. Processes for Resolving Dispuies & Enjorcing Treaiies

The United States also lacks processes for fairly resolving disputes between
indigenous peoples and the pevernment and for ensuring United States adherence to
treatics concluded with indigenous nations. Pursuanl to Arlicle 27 of UNDRIP, Cangress
should establish a just and fair process for resolution of disputes with the government that
ineludes the full participation of the Indigenous Peoples and that gives dus consideration
to the indigenous customs, traditions, rules and legal systems. [n fulfillment of UNDRIP
Article 37, which declares that indigenous peoples have the right Lo trealy enforcement,

= Speein] Rapportcur on Contemporary Formis of Racism, Racial Discrimination,
Xenophobia, and Related Intolerance, Rep. on Mission to Uinited Siates of America, ] 98,
Human Rights Council, U.N. Doe. A/HRC/11/36/Add.3, (Apr. 28, 2009) {by Doudou
Diéne).

N See The Law of the Land: U.S. Implementation of Fuman Righis Treaties: Hearing
Bafore the Subcomn. on Himan Rights end the Lew of the S. Coraun. on the Judiciary,
111th Cong. 95-96 (2009) {statement of Jamil Dakwar, Director, ACLU Human Righls
Program, and Michael W. Macleod-Ball, Acting Direetor, ACLU Washington Legislative
Office, American Civil Liberties Union).
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Congress sheuld also iake steps to implement an equitable and just process or mechanism
lo review implementalion of Treaties concluded with indigenous nations and to redress
and resolve violations and unmet obligations.

IV, Conclusion

Ter both its endorsement of the UNDRIP and its staled commitmenl to *supporl[]
tribal self-determination, security and prosperity far all Mative Americans,"2 the Obama
administration has done much to distinguish itsel{ from its predecessor, and deserves
credit for doing so. Chairman Akaka has also demonstrated strong leadership in holding
this extensive hearing on domestic implementation of UNDRIP. However, the
administration and Congress must now follow through on these commitments with the
right policies and oversight mechanisms. Cnly through swift, effective, and
comprehensive action ean this counity and its indigenous peoples “move ahead together
in wriling a new, brighter chapter in our jomnt history."

* President Barack 11, Obama, Presidential Proclamation-—National Mative American

Heritage Month {Oct. 29, 2010), available ar htp:/fwww.owhitchowse. gov/the-press-

gfﬁce&()l 0710/29/presidential-proclamation-national-native-american-heritage-month.
M.

PREPARED STATEMENT OF AMNESTY INTERNATIONAL USA’S NATIVE AMERICAN AND
ALASKA NATIVE ADVISORY COUNCIL

The Honorable Chairman Akaka and Members of the Committee:

On behalf of Amnesty International USA’s Native American and Alaska Native
Advisory Council, we would like to express our deep appreciation and thanks for in-
viting Amnesty International USA to submit written testimony for the hearing held
on June 9th, 2011 for “Setting the Standard: Domestic Policy Implications of the UN
Declaration on the Rights of Indigenous Peoples (UNDRIP).” As you may know, Am-
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nesty International is a world-wide grassroots human rights movement with over
3 million members worldwide, and on behalf of nearly half a million members here
in the U.S., thank you for the opportunity to submit written testimony for the Con-
gressional record.

We applaud the Administration’s long-awaited endorsement of the UN Declara-
tion on the Rights of Indigenous Peoples this past December 2010 and the leader-
ship role that President Obama and the Administration have taken in addressing
the issues that Indigenous populations face here in the United States. The U.S. en-
dorsement of the Declaration is a long-awaited step in the right direction and dem-
onstrates leadership and commitment to upholding and ensuring the universal
human rights of all peoples. On behalf of Amnesty International, we continue to
urge the U.S. government’s full and unqualified adoption of the human rights prin-
ciples articulated in the UNDRIP. Additionally, we call on Congress and the Admin-
istration to work in full partnership and consultation with Indigenous peoples, tribal
governments and nations to best address the human rights abuses that Native
American and Alaska Native peoples face in the U.S.

There have been many important issues raised around which Indigenous issues
must be addressed in order to uphold the U.S.’s obligations to the UNDRIP. We be-
lieve what merits immediate and continued attention from the Committee, Con-
gress, and the U.S. government, is the ongoing effort to end the horrific rates of sex-
ual violence perpetrated against Native American and Alaska Native women with
impunity.

The U.S. Federal Government has a legal responsibility under the federal trust
responsibility to ensure protection of the rights and wellbeing of American Indian
and Alaska Native peoples. This federal trust responsibility is set out in treaties be-
tween tribal nations and the federal government, further solidified in federal law,
federal court decisions and policy. It includes the protection of the sovereignty of
each tribal government. The U.S. government has specifically recognized that this
responsibility extends to assisting tribal governments in safeguarding the lives of
Indian women. However, the capacity of tribal governments to uphold the rights of
their citizens is constrained by legal limitations on their jurisdiction imposed by fed-
eral law and, in many cases, by the fact that the funds for the services they deliver
are controlled by federal agencies.

As this Committee knows well, the rates of sexual violence perpetrated against
Native American and Alaska Native women in the U.S. are at epidemic propor-
tions—more than one of three Indigenous women will be raped in their lifetimes and
the rates of sexual violence perpetrated against Indigenous women in the U.S. are
2.5 times higher than those of women in the U.S. in general. In order to achieve
justice, survivors of sexual violence frequently have to navigate a maze of federal,
state and tribal law. The U.S. Federal Government has created a complex interrela-
tion between these three jurisdictions that undermines equality before the law and
often allows perpetrators to evade justice. In some cases this has created areas of
effective lawlessness which encourages violence. Continued and concerted action by
the U.S. Congress is necessary to eliminate any possibility that the complex jurisdic-
tional rules and legislation in practice may deny survivors of sexual violence access
to justice.

The Senate Committee on Indian Affairs has demonstrated its leadership on this
issue by passing legislation such as Pub. L. 111-211, the Tribal Law and Order Act
of 2010, and by working with the Administration to make additional policy changes
such as ensuring the addition of federal agents and U.S. Assistant Attorney Gen-
erals to Indian Country, which will begin to help improve public safety and ensure
justice services to survivors of sexual violence in Indian Country. Yet much more
remains to be done.

Amnesty International strongly urges Congress and the Administration to con-
tinue to prioritize ending sexual violence against Native American and Alaska Na-
tive women in the U.S. The U.S. government has a legal responsibility to ensure
the well-being and safety of all its citizens. The legacy of abuse, disempowerment
and erosion of tribal government authority, and the chronic under-resourcing of law
enforcement agencies and services which should protect Indigenous women from
sexual violence must be reversed.

As a starting point for upholding and demonstrating the United States’ unquali-
fied support and commitment to the UNDRIP, we urge this Committee to evaluate
and ensure the full and timely implementation of Pub. L. 111-211, including by en-
suring full funding, resources, and agency capacity as necessary and required for
full implementation of the law. PL 111-211 will begin to address the long-standing
public safety and justice services disparities in Indian Country, by beginning to re-
store to tribal governments the authority and resources to protect their citizens.
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Yet, despite the strides made by Congress and the Administration to restore tribal
authority, true tribal empowerment and sovereignty will not be possible without the
reversal of the Supreme Court’s 1978 ruling on Oliphant vs. Suquamish, which
stripped tribal governments of the authority to prosecute non-Indian perpetrators
for crimes committed on tribal lands, and particularly undermines and denies due
process and equal protection for many Indigenous survivors of sexual violence. We
therefore urge the US Congress to recognize the concurrent jurisdiction of tribal au-
thorities over all crimes committed on tribal land, regardless of the Indigenous iden-
tity of the accused, including by legislatively overriding the U.S. Supreme Court’s
decision in Oliphant v. Suquamish.

While we recognize the difficulties posed by the current budget climate, we fur-
ther call on Congress to fully support the President’s FY12 budget request as rel-
evant to the full and necessary funding for agencies and programs affecting Indige-
nous persons in the U.S. This includes but is not limited to increased funding for
the Indian Health Service in order to ensure the timely and appropriate collection
of forensic evidence, the specific designation of increased appropriations for tribal
law enforcement training programs, and specific funding allocations within the Of-
fice of Violence Against Women in the Department of Justice to ensure specific anal-
ysis, research and data collection on violence against Indigenous women and the de-
velopment of a national clearinghouse to provide information and technical assist-
ance on violence against Indigenous women.

Chairman Akaka and the Committee, we are grateful for the opportunity to sub-
mit written testimony and for your continued leadership and partnership with the
Indigenous people of the U.S. Both Congress and the Obama Administration have
demonstrated a renewed commitment to addressing the urgent and pressing con-
cerns of Indigenous peoples. Endorsement of the UNDRIP further demonstrates
commitment and the opportunity for the U.S to overcome a long history of injustice.
Thank you for the Committee’s time and consideration.

*Amnesty International’s MAZE OF INJUSTICE—The failure to protect Indige-
nous Women from Sexual Violence in the USA has been retained in Committee
files and can be found at http:/ /www.amnestyusa.org / pdfs | MazeOfInjustic.pdf.

PREPARED STATEMENT OF ALAN R. PARKER, SECRETARY, UNITED LEAGUE OF
INDIGENOUS NATIONS

Chairman Akaka and Members of the Indian Affairs Committee, United States
Senate, I am pleased to have the opportunity to provide testimony to you regarding
Implementation of the UN Declaration on the Rights of Indigenous Peoples. I am
testifying in my capacity as “Secretary” to the United League of Indigenous Nations.

History of the United League of Indigenous Nations

The United League was formed by Treaty Agreement between U.S. Tribal Na-
tions, 1st Nations of Canada, Maori Tribal Nations of New Zealand and the
Ngerrindjeri Aborigine Peoples of Southwest Australia. The United League Treaty
was negotiated in August 2007 on the lands of the Lummi Indian Nation that are
located in NW Washington State. The meeting at Lummi was sponsored by the Na-
tional Congress of American Indians who had created a Special Committee on Indig-
enous Nation Relations at their 2005 Annual Conference. I was appointed by the
NCAI Executive Board to serve as Co-Chair of the Special Committee along with
Juana Majel, a legislative representative of the Pauma Band of the Loisano Indian
Nation of Southern California. Juana Majel currently serves as the 1st Vice Presi-
dent of the National Congress of American Indians. A series of meetings took place
between U.S. Tribal delegates who served as members of the NCAI Special Com-
mittee and representatives of other Indigenous Nations of the Pacific Rim. As a re-
sult of this work, the Special Committee developed a “draft Treaty Agreement” de-
signed to establish political and economic alliances among the Indigenous Nations
of the Pacific Rim. A key step in the process defining the focus of our work resulted
from our deliberations which took place in December of 2005 when we met in
Whakatane, NZ at the invitation of the Mataatua league of Maori Tribal Nations.
When this group was convened at the Lummi Nation in August 2007, final terms
of the Treaty were negotiated and signed by representatives of eleven nations who
had been authorized by their respective governing bodies to sign the Treaty and
commit their nation to its terms. Since this meeting in August 2007, 84 Indigenous
Nations have signed the Treaty and more are expected to join in the near future.

Historical Background to the UN Declaration

Mr. Chairman, I am confident that you will hear today from witnesses who are
more knowledgeable about the Historical Background to the Declaration on the
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Rights of Indigenous Peoples and the steps that led to its adoption by a vote of the
General Assembly of the UN on September 13, 2007. My purpose in providing this
testimony on behalf of the United League is to provide you with a perspective of
Indigenous Nations as distinguished from private individuals and organizations who
have been active in the multiyear effort to develop the language of the Declaration.
Many of these activist leaders did their work with the support of their own Indige-
nous Communities, such as the Navajo Nations and the Iroquois League, and they
working through the various Non-Governmental Organizations (NGO”s) who had
been able to gain NGO credentials from the UN. No doubt many of these Indigenous
Leaders also held office within the governing bodies of their communities. While you
are aware that the history of this work makes it clear that the carefully crafted lan-
guage of the Declaration purposely used the terms “Indigenous Peoples” to refer to
the “Collective” as well as the individual rights and concerns of the Indigenous Peo-
ples in a Global Context, I believe that the primary focus and purpose of the “Work-
ing Group on the Rights of Indigenous Peoples” was to address the “Collective inter-
ests and rights of Indigenous Peoples”.

Mr. Chairman, you and the members of this Committee are aware that U.S. Pol-
icy has, from the beginnings of the founding of this Nation, recognized the proper
legal and political status of U.S. Tribal Nations. The U.S. Constitution provides for
the development of Treaty Relationships between the United States and Tribal Na-
tions. As we know, a Nation State doesn’t enter into treaties with individuals or
Non-Governmental Organizations but with other nations. The Commerce clause of
the U.S. Constitution also authorizes the Executive Branch of the United States to
regulate “Commerce” between the States and with the U.S. Tribal Nations. Begin-
ning with its Cherokee Nation vs. Georgia decision of 1832, the U.S. Supreme Court
has recognized and defined the U.S. Tribal Nations as “domestic dependent nations”
possessing “inherent rights of sovereignty” such as may be necessary to govern their
own lands and people. Consequently, I would like to turn now and address the dis-
tinctive questions and issues raised by your hearing on the topic of “Implementing”
the UN Declaration.

In November of 2010, it was my privilege to participate in the work of the Cul-
tural Concerns and the Law and Governance Committees of the Nations Congress
of American Indians during the time that they were in session at their 2010 Annual
Meeting in Albuquerque, NM. I assisted in the drafting of what is now known as
Resolution #ABQ-1-064. (A copy of the resolution is attached to my testimony) This
NCALI Resolution is entitled: “Calling for the United States to Endorse the United
Nations Declaration on the Rights of Indigenous Peoples”. Prior to the November
meeting of the NCAI, I had the opportunity to serve as an advisor to the Affiliated
Tribes of Northwest Indians, a regional organization of 54 Tribal Nations, at their
2010 annual meeting. During this meeting in Spokane, Washington, I drafted the
text of their resolution on the UN Declaration which was subsequently adopted by
the NCAI Cultural Concerns Committee.

In the 7th “Whereas clause” of the NCAI resolution, it provides. . .

WHEREAS, at the Department of State Consultation session in July (2010) in
Washington DC, the Lummi Nation was requested by the Department of Inte-
rior, without objections from the Department of State, to secure a coordinated
national legal position of Indian Country as to recommendations and justifica-
tion for securing U.S. Support for the Declaration and developed the following
recommendations with the concurrence of the Affiliated Tribes of Northwest In-
dians: (1) President Obama should create a National Commission comprised of
American Indian and Alaska Native leaders, as well as representatives of the
Departments of State, Interior and Justice to develop a plan for implementing
the Declaration; (2) The Obama Administration should recommend to the UN
that they modify their practice and policy of treating Indigenous Nation dele-
gates to UN functions as NGO representatives, and instead should create a spe-
cial category of Indigenous Nation Governmental Representatives with the
rights and privileges of submitting their views and testimony directly to UN
Agencies; and (3) The Obama Administration should request that the laws and
standards known as Intellectual Property and administered by the World Intel-
lectual Property Organization of the UN should be adjusted to accommodate the
concerns of Indigenous Peoples regarding their unique cultural resources;
and. . .(the resolutions continues)

The NCAI resolution, # ABQ-10-064, concludes by calling upon President
Obama to officially change the position of the United States and accept and sup-
port the Declaration, not merely as an “aspiration” but as obligatory principles
of International Law. The Resolution then, in a later paragraph, calls for the
development of a Native American & Alaska Native Commission to develop rec-
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ommendations for implementation of the provisions of the Declaration and ad-
dress their relevance to the duties and responsibilities of the different federal
departments and independent agencies of the Federal Government.

Mr. Chairman, I believe that your hearing is an important step in the process of
developing the future policies of this United States government. By joining with
President Obama who, during his meeting with Tribal Leaders in Washington, DC
on December 16, 2010, expressed to the assembled Tribal Leaders that he had de-
cided to change the position of the U.S. to one of supporting the UN Declaration.
I recommend that your Committee inform President Obama that you have also re-
viewed the recommendations of the National Congress of American Indians and that
you agree with their proposal that a Joint Commission on Implementation be estab-
lished as soon as reasonably possible. The Declaration was not meant to be simply
a piece of paper, it is meant to serve as a “Standard” whereby the laws and policies
of the United States should be reviewed and examined. The task of conducting such
an examination should not take years and years; it should be done carefully and
expediently. It should be done in a manner that provides opportunity for U.S. Tribal
Nations and their people to work together with the Administration and the U.S.
Congress to address the recommendations of the Joint Commission on Implementa-
tion. Thank you again for the opportunity to submit this testimony and I would be
pleased to respond to any questions you may have,

Attachment
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress ol American Indians
Resolution #AR(Q-10-064

TITLE; Calling for 1he United States to Endorse the United Nafions Declaration
on the Righis of Indigenons Peoples

WHEREAS, we, the members of the Mational Congress of American [ndions
of the United States, invoking the divine hlessing of the Crealor opon cur offiers and
purposes, in order io preserve for oursclves and our desecodants e inherent soversizn
rights of our indian naticns, rights secired under Indfan freatics and agreements with
the Uniled States, and all olher tlahts aod benefits to which we are entitled under the
laws and Censlitution af the Unjted States, to enlighten the public teward a better
under ding of the Indian people, to preserve Indian cultural values, and otherwize

Nuallhew Wesaw

RETigral VICE-FURIDENTS
ALAIKA

Wb Bark s

LrezalCovea? TIAp) & ek
EASTIRN: CIKLATIORLA

Eara Gt Wall
Lhardr=iaron

Gapar P
Patrica "Fail” Doardlle
Kzl SRt Tells

RUDHST
Mirgx Anopart
hlielac Eiadof (N
P DRT AST
Larce Gumka
Staraperack gk Mt

Bl OR THEST

SauTHizs PLaig
Rshest Tlansconniat
ol Matn

SOUTHWEST

Exryring PiECTOH
Inezuciing ahven Pacs
gk

KCh | HEADOUARTERS
1304 [ Srewl, W
Weshiapion, D NHDS
2022657767

202 4687 707 fxe
eyl ey

pramote the health, safery end welfare of the fodian people, do hereby establish and
submit the following respution; and

WIHEREAS, the Mational Congress of American Indians (NCAD was
established in 1944 and is the oldest and largest nationul organization of Americon
Indian and Alnska Mative tribal governments; and

WHEREAS, NMCAl is concerned sbout asguring that the deeades of work
dedicated to the "Drafting” of the Uniled Nations Declavation on the Rights of
Indizenous Peoples are not fotgotten; and

WHEHEAS, the “Dmolling” of the Declaration was the wutual work of
Indigencus Peaples and Leadership [om all over the World, whish Ineluded
Indigenous Peoples of the Red, Black, White, and Yellow Races of IHumanity; and

WHEREAS, the Uniled Nations mtified the Declaration on the Rights of
Indigenous Peoples on Scptember 13, 2007, by a vete of 144 states in favor of
approval, 4 votes against {Australin, Cunada, New Zealand, and United States), with
11 abstentions; and

YWHEREAS, sloce it= adoption, Auvstralia, New Zealand and Canada huve
reversed their positions and now endorse the Declaration, Columbiz and Samoa have
indicated their suppoet {they sbetained odginally), and President Clhama, fwouph
Ambassador Susan Rice’s April 20, 2010 slatement 1o the UM Permanent Fornm on
Iodigenous lssues, has indicated he would meview his position regarding ihe
Deelaration and subject this question of support for he Decluralion 1o the process of
“Consultation™ with the Indian Tribes, o process being addressed and po-roordingicd
by the Depattment of State; and

WHEREAS, U Special Rapporieur on the Rights of Indigenous Peoples James Anaya
made the following statement pn Qctober 18, 2010: “The Declamtion on the Rights of Trdigenous
Peaples is now the principal instroment of the United Mations system for measuring the human
rlehis conditions of indigenous proples around the world and identifying action needed to address
those condllions,..A starting point for the effective implenentation of the Declaration [s a frm
commitmenl by States and (he Unled Nations system to 18 rights and principles that is free from
vague asserfions that the Declaration (s not ohligatary,™ and
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WHEREAS, st the Department of State Consuliation session in July in Washingtan, the
Lummi MNaton was requesicd by (he Department of Interior, without abjections from the
Depertment of State, to secure a coordinated national legal position of Indian Couniry as to
recommendations and justification for securing U.S. suppert lor the Declaration and developed
the feliowing recommendations with the concurrence of the Affiliated Tribes of Worthwest
Indians: {1) President Obama should create a Nationzl Commission comprised of Americun
Indian and Alaska Native lenders, as well as representatives of the Depariments of State, Interior
and Justice to develop a plan for implementing the Declaration; 2) The Obama Administralion
should recommend to the UN that they modify their practice and poliey of treating Indigenous
Notion delegates to UN functions as NGO representatives, and instead should ereate a special
catepory of Indigenous Mation Governmental Representatives with the rights and privileges ol
submitting their views and tcstimony directly to UN agencies; and 3) The Obama Adminisiration
should request that the Taws and standards known as Intellectual Property and administered by the
Waorld Tntellectual Property Organization of the UN should be adjusted to accommiodnte the
eoncerns of Indigenous Pecples regarding their unique cultural resources; and

WHEREAS, the WCAT hereby calls upon President Obama to offigially change the
position of the United States by informing the General Assembly of the United Netions that the
United States now supports the Declaration, and the NCAL member tribes agree wilh this
recommendalion,

NOW THEREFORE BE IT RESQOLVED, Ikat the NCA] supports the recommendation
of the National Congress of American Indians that the United States should immediately accept
and support ths Declamtion, not as merely aspirational but es obligatory principles of
international Jaw, and clearly recommends that the Department of Inlerior and Department of
Stale advocate suppott of the Declarntlon to President Obama; and

BE IT FURTILER RESOLYED, Ihat the NCAl recommends that President Obama
consider the development of & Native American & Alaskan Mative Commission to develop
recommendalions for implementation of the provisions of the Declaralions and address their
relevance to the duties and responsibililics of the different federal depariments and independent
apencies; and

BE IT FURTHER RESOLVED, that the NCAI calls upon the various regional, national,
and international Mative American/Interiribal organizations (e.g. WIGA, CERT, NWIFC,
CRIFC, USET, NTEC, NIEA, ATHEC, NIGA, and others) to assist in the cnactment and
ratification phase of this International declaration, once supported by the United States; and

EE IT FURTHER RESOLVED, that MCAI continues ta support the Universal Covenant
on Civil and Political Rights of Indipenous peaples under international law, including the DN,
Charter: and

BE IT FINALLY RESQLYED, that this Resolution shall be the paliey af NCAT until it
is withdrawn or madified by subsequent resolution.

CERTIFICATION
The foregoing resoltion was adopted by the General Assembly at the 2010 Annual Convention

of the Mational Cangress of American Indians, held at the Albuquerque Convention Center in
Albuquerque, NM on November 14-19, 2010, with & quorum present.

Y-,

ra
Recording Secretary



110

PREPARED STATEMENT OF THE INTERNATIONAL INDIAN TREATY COUNCIL

Dear Sepate Indian AfTaics Committes members
Please receive our respectful Greetings,

The I[nternational Indian Treaty Councll (IFTC), the first Indigenous Non-Governmental
Qrganization (NGO) accorded Consultative Status by the Uniled Netions Ecanomic and Social
Council (1977}, is pleased that the Senate Commiites on Indian Alfairs {the Committec) is
holding oversight hearings an the dontestie policy implications of the United Nations Declaration
on the rights of Indipenous Peoples (hercinafier “the Declaration’™), now a universal aspiration of
the internafional community.

We ask that the Cammilles receive and consider Lthe IITC’s following comments and
recommendations for action by the United States Senate, on this matter of great importance to
the Indigenous Peoples in the United States.

The Declaration should be viewed as an urgent expression of the thousands of Indigenous
Penples, Mations, and Organizations from all over the world that participated in its drafting,
beginning in 1982 at the UN Working Group on Indigenous Populations and ending with its
adoption by the General Assembly in 2007,

In many respects the Declaration is a response to the ragic history of colonization of [ndigenous
Peaples and around the world, including in the US. The preamble affirms thal the United
Wations and its member states are “Coneerned that indigenons peoples have suffered from
historic injustices as 2 resalt of, inter alia, their colonization and dispossession of their lands,
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territories and resources.” In this context, the full implementation of the Daclaration by the US
at the National level, and integration of its rights and principles into national laws, policies and
practices would do a great deat 1o lorther the recognition of the dignity end rights of Indigenous
Peoples, the firsl Nalions of this land, their cultures, identities and world views. [t would greatly
assist in the promotion of a just and positive future and pravide e framework for positive
relations between Indigenous Peoples and the United States.

US policy toward Indians conlinues to change, The Trail of Tears and resultant policy of
“Relocation,” oppression and genccide (1828-1887) followed by the Dawes Act and the policy
of “Allotment and Assimilation that lasted until 1934, have afl contributed to our tragic history.
Policles of assimilation such as the forced and many time violent rempval of genemtions of
Indian and Native children to Boarding Schools, begun in the laie 1800s, conlinue to have a
range of fraumatic impacts on its victims and their descendants taday, as well as social, cultural
and physical disraption and the loss of language for whole Nations and communities. The
relatively brief respite of the Indian Reorganization Act of 1934 was followed by another
destructive and inhumane policy, thal of Termination and Relocation of 1953 to 1968,

It was not until the 1970s, within living incmory, and as a direct result of American Indian
aclivism, that & measure of justice began to be done, Policies implemented since include the Self
Determination of Indian Tribes and the affirmation of a “govemnment to goveroment” or *MNation
to Matfon™ relationship. This included the recognition inthe US courts of the continuad validity
of the lcgally-hinding Trealy rights ol Indian Nations, including fighing and land rights, although
full recognilion and implementation remain unrealized.

But the development of this more equitable relationship has not produced true justice. 1t is no
accident or statistical anomaly that Indians ln the United States continue to be the [zast educated,
the least employed, the most impoverished, the most imprisoned, the greater victims of violence
and digease, the mos! discriminated and hidden vnderelass in the United States today.

‘The United States should eontinue prcssin%'for 2 more just relationship with America’s first
Peoples, As Ambassador Rice said at the 97 Session of the UN Permanent Forum on Indigenous
Issues [2010), “America cannot be fully whole uniil its {irst inhabitanls enjoy all the blessings of
liberty, prosperity, and dignity. We believe that the UM Declaration, recognized as 8 minimal
standard for the survival of Indigenous Peoples, is & large step toward this laudable aspiration. 1t
would be sadly ircnic if the United States delayed full and unqualified support for the
Declaration until its policies were fully and unequivocally cansistent with all of its provisions.
As a universal aspiration, the Declaration shonld serve the United States, as it does the rest of
humanity, as a bineprint, 2 roedmap and a framework for developing policies that lead toward a
Jjust and equitable future instead of relying on the inadequacies of the present or a blatantly
inequitable and oppressive pasl.

The Declaration’s preambie states the conviction of the international community, “that the
recognilion al the rights ol indigencus peoples in this Declaration will enhanee harmonicus and
cooperative relations between the State and indigenous peoples, based on principles of justice,
democracy, respeot for humen rights, non-discrimination and good frith,” It is in this spirit that
we submit these comments for the Conunittee’s eonsideration.
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dtachment

Self Determination and Treaties Concluded with Indigenous Peoples

The UN Declaration on the Rights of Indigenous Peoples: A Framework for
Recognition and Redrass

1t has boon noted that nany of the Dreelaration’s most irnpartant provisions are already a part of
US polisy. Since the Mixon Administration the declarcd pelicy of the United States hos besn ane
ol the Self Deterrnination of Indian Tribes, and a “government to government™ relatfonship with
Tribes. [n their explanation of vote at the Gereral Assembly in 2007, the US Delegation
recagnized as moch:

"The 1.5, government recognizes Indian tribes as political entities wilh inherent powers
of scif-government as first peoples. In our legal system, the federal government has a
government-to-government relationship with Indian tribes. In this demestic context, this
means pramaoting tribal self-government ever a broad range of internal and Joeal affairs,
including determination of niembership, culture, language, religion, education,
information, social welfare, maintenance of comtmunity safety, family relations,
Eganamic activities, land and resources management, environment and entry by non-
members, a8 well as ways and means for financing these autonemous functions."

In this regard, we uffirm the core importanes of the Declaration’s Treaty provisions and relevant
parts af its preamble and their importance to all Native Americans, and in particular for the
United States. The hundreds of ratified Mation 1o Mation Treaties with Indigenous Nations arc
considered a Sacred, binding oalh by the Tndigenous Parties ta the Treaties that were concluded
between [ndigenous Peoplas and the United Statas. The UN Declaration in Article 37 calls upon
States to honor and uphold Treaties, Treaty Rights and the Treaty relatfonship. As recognized in
the preamble; “... treaties, aprecments and other constructive arrangements and the relationship
They represent are the basis for a strengthencd partnership between indigenaus peaples and
States™

The United Siates in international fara, such as its Pericdic Report to the CERD Commitiee has
recopnized its Treaties with Indian tribes as binding and cnforcenble:

“Althaugh treaty making between the federal government and the Indian tribes ended in
1871, the Lreatius retain their full foree and effcot even today beeanse they nre the legal
equivalent of treaties with foreign governments and have the foroe of federnl law,™

The Treaty provisions of the Declaration are thus also admitiedly part and parcs] of US palicy
toward Indigenous Peoples in the United States. The international character of the aver 400
Nation to Mation Treaties it concluded with Amerfcan Indian Nations and the Hawaiian Natlon
between 1778 and 1871 must be recognized and respected, in both policy and in facl.

But the truth is they are not. As an example, 1t is well seltled case law that Treaties concluded
with Indian Nations can be shrogated at will, with complete impunity by Congressional action

T UN Doe. CERDVC/USASG, 1 May 2007, at Paragroph 335,
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without due process. IFIndian Nations cannot rely on the Treaties concluded with the United
Stales and ratified by this avpust body, the US Senale, (heir decisions and sell determination are
ultimalzely illusory, overfaken by Lhe unilaferal decisions ol clhers. The Mation Lo Nation
telationship based on raspect, recognition, equality and mutual consent which, the basis of the
original and enduring Trenty relotionship will continue to be undermined aud made a nullity.

The Treatics cntered inlo and ratified by the United Statcs government with Indian Nations
recognize and affirm & broad range of riphts and relationships including mulual recognition of
sovereignty, peace and friendship, land rights, right of transit, heallh, housing, educalion and
subsistence rights (hunting, fishing and gathering) among others. Even though Congress may
have ended US Treaty-making with Indian Nations in 1871, the prezxisting Treaties are still in
efTeel and eontoin obligations which are lepally-hinding upon the United States today. Treaties
85 “the Supreme Law of the Land” must certainly encampass the US’ cbligntions deseribed in
those Treaties enterad into in good faith with the original Tndigenous Nations of this land.

The US Sugreme Court has confirmed the lack of zood faith by the US in addressing its
Treaty abligations with Indian Mation Treaty Parties. As an example, in 1980, regarding
viclations of the 1868 T't. Laramie Treaty wilh the “Greal Sioux Nation™ (Lakata, Dakota
and Nakota), the Supreme Court alfirmed a siatement by the Conrt of Claims that “o mora
ripe and rank case of dishonorable dealing will never, in all probability, be found in the
history of our natien™ However, despite this clear acknowlzdgement of wrongdoing and
bad faith, the Treaty wes unilaterally abrogated, and the land, including Pahd Sépa, the
sacred Black Hills, central to Laknta eulture even now, wers taken. ‘They are now in the
hands of the United Siates, and, pursuant to a valid Treaty honarably concluded with the
Unitad States, could be roturned to their rightful owners without substantially atfecting the
general scheme of things.

A just and fair process in the US to address, adjudicate and correct these and ather Treaty
violations with the full participation and agreement of aff Treaty Parties, as presented in the
UN Declaration, has never heen established. Relevant provisions, in addition to Asticle 37,
provide puidance to States and Indigenous Peoples lor the establishment ol such processes.
They include:

“Ariicle 40: “Indigenous peoples have the right to access to and prompt decision through 2
just and Fair procedures for the resolution of conflicts and disputes with States ... [and] give
due constderation fo the cuslams, traditions, rules and legal systems of the indigercus
peoples concerned and intemational human rights.

“Arifele 28 1, Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for the lands,
territories and resources which they have traditionally owned or otherwise occupied or used,
and which have been confiscated, taken, occupied, used or damaged without their free, prior
and infermed consent,

2 Unleed Stales v, Sioux Mation, 207 Ct. C1. 234 at 241, 518 .2d 1298 at 1302 (1975}, cited in Unites States v
Sioux Nation of Indians, 448 U.5. 171 at 388 {1980).
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“drifele 28 2: Unless otherwise freely apreed upon by the peeples concemed, eompensation
shall take the form aFlands, terdtories and resources equal in quality, size and legal status or
of monetary compensation or other appropriate redress.

The ailures of the unilateral processes established in (the US in the pasl, including the now
defunet Indian Claims Commission, is well recognized, The denial of due process with regard
to the unilateral abrogation of Treaties concluded with Indian Nations in the US has been
addressed by the CERT) Committee, the Treaty Monitoring Body of the International Convention
on the Elimination of all forms of Racial Discrimination. [n its recommendations to the US in
2006 in response 1o a submission by the Wesiemn Shoshaene National Council et al under the
CERD’s Early Waming and Urgent Action Procedure®, the CERD identified the process
estahlished by the US for addressing violations ol Treaties with Tndigenous Wations, the Indian
Claims Cemmission established in 1946 and dissolved in 1978, as a denial of due process which
did not comply with contemperary human righls norms, principles and slandards, The CERD
exprassed coneerns regarding the US assertion that the Westem Shoshaone lands had been
rightfully and validly appropriated as a resull of “gradual encroachment™ and that the offer to
provide monetary compensation to the Western Shoshone, although never accepled, constituted a
final settlement of their claims.’

Establishing a fair, transparent and [ully participatory process to ensure that the mutoal
obligations established under these Treaties are fully honored, upheld and respected is an
essential aspect of the US® compliance with its obligations nnder internatfonal Treaties as well as
the reguirements ol the Declaration. This can be a priority for consideration by this body of new
legislative provisions and processes to be undertaken in light of the US support far the UN
Declaration. [t iz our fervent hope, recommendation and request that the process currently being
undertaken by the US Senate Commitiee on Indian Allairs will accept this historic opportunity to
include due consideration ef the engoing need to catablish such a pracess with the full and equal
participation of both the Indian Nation and US Treaty Parties in accordance with internationul
human rights norms and standards, leking into consideration the provisions of the UN
Deglaration as wall as the recommendations of the UN Treaty Monitoring Badivs.

! CERD/C/USADECI 11 April 2006

4 *lhe Committee is eancemned by the State party’s position thal Westarn Shoshone peaples” legal rights io
ancestral [ands have boen guished through gradual f notwithstanding the Fact that the Western
Shoshone peoples have reportedly continued to use and nccupy the lands and Lheir nalural resources in accordance
with their traditional land tenure patterns. The Committes firther notes with concern that the State party's pesilionis
maude an the busis of processes before the Indian Claims Commission, “which did not comyply with coptemporary
inteenational hutiay rights nenns, principles and standards that govern determination of indigenous property
interests’, a8 stressed by the Inter-Ameriean Cormission on Humen Rights in the case Yy ond Carrie Dann
versus United Stases [Case 11,148, 27 December 2002)", [bid pama 6

% In its 2006 examination of the United States under the Intematiomal Covenant on Civil and Political Rights
{ICCPR) the Human Rights Committes (HRC) notad its over the “extinguish " of abariginal Lith: and
viglatians of the riaht 1o decision making by Indlgenons Peoples over activities affecling their traditional Leritories.
The HRC recommended that The United States, ... should revlew b policy towards indigenous peoples as regards
the extinguishmen ef abariginal rights on the basis ofihe plenary power of Congress regarding Indian affairs and
grant them the same degree of judicial prolection that is available to the non-indipensus population. 1t should take
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The Right of Free, Prior and Informed Consent

‘The Right fo Free Prior and Informed Consent (FPIC) is a central underpinning of the UN
Deelaration and Lhe right of Self Determination, affirmed in a number of the Dzclaralion’s
Articles as well as in a number of alker international standards, including Ganeral
Recommendation XX of the CERD.® No doubt there are challenges in reconeiling current US
policies with the full implenientation of FPIC, as contained in the UN Declaration and other
international standards addressing this internationally-recognized right But there is also a
historic potential nnd opportunity for a greater, more just and equitable recagnition of the rights
of Indigenous Pecples in the United Stales consistent with the Declaration.

We note that while President QObama’s "Consultation and Coordination with Tribal
Governments” policy mandates, as stated by Ambassador Rice at the Permanent Forum last year,
“that all agencies have an aceouptable process for meaningfid and timely input by tribal officials
in the development of regulatory paolicies that have tribal implications,™ the new policy falls shart
of consent, particularly Free, Prior and Informed Consent.

We doubt that there are any justifiable or outstanding objeciions 1o the concept of consultation,
ar that these consultations be prior to any action by the State, or thot they be informed. With
repard to “frec” consent itself, there is implieit in this new policy toward Indian and Alaskan
Tribal governments a recognition that there is a right 10 participate effectively in a process over
matters that affect them. At the very Icast this current policy requires a goad faith effort 1o
achieve agreement.

We believe that the principles of democracy and demoeralic participation as well as the Treaty
relationship would be strengthened by fully recogaizing the right of consent when American
Indian, Alaskn and Hawaitan Tribal Nations would or could be affected by government or
governmental actions, or by aclivilies of third partics that are condoned or permitted by the
sovernment, Ambassador Rice’s stated objective of the United States at the Permanent Forum,
was of nat being “satisfied” and to, “sek 1o continue to wark together with cur pariners in
indigencus communities (o provide security, prosperity, equality, and opporiunity for all.”
“Yarking together,” "as partners,” connotes equity, mutuality equality — and consent.

Without the requirement of consent thers is an inherent contradiction in policy of the recognition
by the United States of ... Indian tribes as palitico! entities with inhereat powers of self-
povernment as first peoples” Without consent there is no cortainty of sclf governmens, nor
equity or equality in the “povernment to gavemnment” relationship. [n the end, without free, prior
and informed consent, there is cnly the undesired and many times destructive action, in maty
cases over a Tribe’s strenuous objoction. Without recognition and implementation of the right of

further steps in order 10 secure the rights of a1l indigenous peoples under artielss | and 27 of the Cavenant ta give
them greater influense in decision-making affecting their natural environmenl and their means of subsistence as well
28 thair pwn culloce.” Hemen Rights Commitiee, Concluding Dhservations, United States of America, Eighty-
seventh scsajon, 10-28 July 2004, UN Doc. CCPRACIUSAACON, 15 September 2006 Fara. 37,

& CERD General Recommendation X X171 {5) en Indigennus Peoples, Fifty-first sesslon, 1997, Contained in
document Af52718, annex V.,
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Consent, througlh a formal, good faith process which includes but is not limited to exchanges of
views and intentions through consultations, the potential for unweanited unilateral action is as real
today as it was the day Columbus landed. Without consent there is only the taking.

Of particular coneern is unwanted “development™ on Indigenous fands threatening subsistence
habitats, sacred sites and cultural practices, envirenmental inlegrity, water and health among
other rights, dricle 32 of the Declaration that recopnizes, again, a fundamental principle of the
right of self determination, the right to determine and develap their own lands and thair priorities
for development:

2. States shall consult and cooperate in good faith with the indigenous pzoples
concerned through their own represcntative institutions in order Lo obtain their free and
informed consant prior to the approval of any project affecting their lands or territories
and other resources, particularly in eonnection with the development, utilization ar
expleilation of mineral, waler or alher resources.”

The reasons for stated reservations concerning the right of Free, Prior and Informed Consent by
the US are based entirely on unfounded fears of a “vere™ power aver development. But this
development is, afier all, on or affecting their own Lands. So-called “development’ can amd does
impact, many times prafoundly a Tribe's own lands and resources as well as the health and
wellare of its members and other factors vital to the preservation of their culture and way of life.

U3 policy should be based on positive aspirations and not on imagined negativity., Aspirations
need o reservatians lest they heecome incomplete, imperfect goals, lest they become inadequate
hopes. US Policy should be forward looking, implementing a vision of improved and respectful
relations with all American Indian, Alaska and Hawalian Native Peoples and Nations.

Conclusion

It is sometimes said that treaty violations and the loss of Indian lands are “historical wrengs™ nol
now capable of redress. Yet this “history™ continues ta plague Indigenous Peoples, continues to
eat away at their identities, cullures and ways of life, How recent do “historical wrongs™ have 1o
be in order that they be made right? For many [ndigenons Nations, Peoples and individuals,
these wrongs are as unjust and painful today as the day they were commitied. And today, even
now, many of these wrongs are leclually capable of justice,

As the Declaration’s preamble affirms, “Recognition of the vights of Indigenous Peoples in this
Declaration will enhance cooperative and harmoniouy relations between the State and
Indiganons Peoples. ” We look forward to this end and this recognition by 1he United States of
America af the inherent dignity and rights of Indigenous Peaples with the full implementation of
the United Nations Declrration on the rights of Indigancus Peoples.
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Recommendations

It should be noted that although the Plenary Powers Doctrine exists and is part of United States
Constitutional [aw today, it is not constitutionally required. The Congress as well as the
Cxecutive can and have taken 2 mueh mere humane and equitable approach and are capable of
achieving greater equity and justice in spite of it. We therefor recommend:

1. That the Congress, in conjunction with Indigenous Peoples, establish a process thal
includes the (1] participation and agreement of the Indigenous Penples concemed, wilth
Jjust and fair procedures {or the resolution of all conflicts and disputes with the United
Siates that give due consideration 1o the customs, traditions, rules and legal systems of
the indigencus peoples concerned and their intemational human rights, in accordance
with the pravisions of the UN Declaration.

2, That the Congress lake sleps to Implement an cquitable and just process or mechanism,
with the full and effective participation and sgreement of the Indigenous Nation Treaty
Parties, to review implementation of the obligotions and comniitments contained in
Treaties concluded with Indigenous Nations and to redress and resolve violations and
unriet abligations in this regard. We further recominend that this US Senate Commites
hold regular hearings, in consultation and with full participation of Indigenous treuty
Naticns, to review the progress of establishing this process.

3. Thal the Congress, by appropriate lepislation require the Free, Prior ond Informed
Cansent of the Indigenous Peoples cancerned, prior to the approval of any project
affecting their lands ar territories and cther rescurces, particularly in connection with the
development, utilization or exploitation of mineral, water or other rescurces.

PREPARED STATEMENT OF THE BLACK HILLS S10UX NATION TREATY COUNCIL

Greetings from the traditional legal government of the Lakota Oyate that has gov-
erned the Lakota people since before the time of Europeans in our territory and the
period of colonization. We govern with the support of our people. Our authority
comes from the Creator who provided us with Original Instructions for living on the
lands set aside for the Lakota Oyate.

Through our work on the Declaration on the Rights of Indigneous Peoples (“the
Declaration”), this same authority is acknowledged under 21st century international
law based our right to self-determination and with free, prior and informed consent
as selt forth in Articles 1, 2, 3 and 19 of the Declaration on the Rights of Indigenous
peoples.

Further, as set forth in our submittal “Resolution of the Black Hills Sioux Nation
Treaty Council Rejection of the United States’ Statement of U.S. Support for the
United Nations Declaration on the Rights of Indigenous Peoples” (“Rejection of U.S.
Statement”), of January 19, 2011, we reject and refuse to acknowledge any limits
on our rights which utilize Federal Indian Law, including these Congressional Hear-
ing by the Senate Committee on Indian Affairs. Federal Indian Law, its exercise,
and its institutionalization are wholly discriminatory, racist and exercised with the
intention to do harm to the Lakota people and our territory in violation of the Dec-
laration and other international standards, laws, and treaties, including the Fort
Laramie treaties of 1851 and 1868.

Indian Reorganization Act governments (“the IRA”) were illegally installed on our
territories utilizing force and deception and maintain their “authority” only at the
will of the United States government, its money, weapons and citizenry that con-
tinue to permit human rights violations. On the Pine Ridge Territory of the Lakota
Oyate no less than three “elections” were held and all of them defeated the IRA.
Nonetheless, the IRA was forcibly installed. This is a violation of Articles 18 and
19 and makes any collaboration with or presentation by IRA government to the
United States government a violation of our “right to participate in decisionmaking
in matters which would affect [our] rights, through representatives chosen by [us] in
accordance with [our] own procedures,as well as to maintain and develop [our] own
indigenous decisionmaking institutions.” (Declaration Article 18)

IRA governemnts are, in fact, no different than any of the colonial governments
imposed upon peoples around the world during Euro-American conquests of the
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15th, 16th, 17th, 18th, 19th and 20th centuries. This governments do not comply
with the right of self-determination or the right to free, prior and informed consent.
Therefore, consultations, hearings, discussions or any other form of meaningless
input, on a government-to-government basis, between the IRA governments of the
United States and the Congress of the United States, are by definition violations
of the contents of the Declaration. Further, the Lakota Nation has internationally
recognized treaties with the Untied States. Congressional, government-to-govern-
ment hearings, violate the nation-to-nation status of our relationship with the
United States under the Fort Laramie Treaties of 1851 and 1868.

The Declaration is the minimum standard acceptable to the Lakota people who
have worked at the United Nations on this issue since 1975. The current attempts
of the United States to appear to “support” the Declaration are nothing more than
the same pattern of “ripe and rank . . . dishonorable dealings” (U.S. Court of
Claims) employed by the invented nation of the United States since its incorporation
in the 18th century. The United States, frequently defeated in battle (at least by
the Lakota, Cheyenne and Arapahoe alliance of nations), had to invent such fictions
as “plenary power”, “dependent domestic nations”, the Dawes Act, the Citizenship
Act, the Removal Act, the Indian Reorganization Act, and the Relocation Act, all to
deny Indian people our rights under any standard of fair play, justice and inter-
national law. This latest deception, involving the Declaration, is nothing more than
an attempt to domesticate the provisions of the Declaration within the meaning of
U.S. domination, racism, colonialism and environmental degradation in order to
steal resources.

Additional evidence is seen in the fact that at the same time that the United
States engages in fraudulent Congressional Hearings, corporations are on our terri-
tory preparing to further contaminate our water and destroy our land with the poi-
sons of uranium mining. If the United States were truly interested in any provisions
of the Declaration this would not be occurring. Yet, it is not only happening on this
very day, it is the policy of the same Administration that has stated its “support”
for the Declaration. This is a violation of Articles 25, 26, 27, 28, 29 and 30 of the
Declaration. Is the United States of American and its people capable of ever ending
the lies and deceit? What possible motive can we, as Lakota people, see but human,
environmental and cultural genocide?

Finally, we address our brothers and sisters who participate in this process with
the United States. We urge us all to remember our history, to hear the voices of
our ancestors who died during the American Holocaust, and to take a stand on be-
half of the generations to come. Reject the lies and stand with your people.
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JOINT PREPARED STATEMENT OF THE METIS NATIONAL COUNCIL AND THE
INTERNATIONAL ORGANIZATION OF INDIGENOUS RESOURCE DEVELOPMENT

The Métis National Coungil (the MINC) and the Intemational Organization of
Indigenous Resource Development JOIRD) welcome the opportunity to provide
input into the United States Senate Committee on Indian Affairs’ consideration of
domestic policy implications of the UN Declaration on the Rights of Indigenous
Peopies (the UN Declaratien). This approach of working together to ensure that
domestic policy is consistent with the UN Deaclaration is the type of partncrsth
that is called for within the UM Declaration itself,

We congratulate the US government for taking the important step of endorsing the
UN Declaration. This is a very positive development leading to global consensus
on recagnition of the rights of Indigenous peoples. It is excellent that the US
Senate Committee on Indian Affairs is now considering how to best implement the
UN Deciaration through a review of domestic policy implications.

We offer the following recommendations for your consideration:
1. The US law und praetice regarding Indigenous sell-determination, as it

pertains to US tribes, must be consistent with the UN Declaration as an
international human righfs norm.
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Guided by pre-ambular paragraph 16 and articles 1, 3, and 4,' we assert that US
law and practice is not currently consistent with customary international law which
is codified in these provisions. The Seif"Determination Act is a Federal and
domestic practice that does not recognize the applicability of international
customary law, This contrasts with Treatics, which affirm: the inherent right of
self-determination of Indigenous peaples and are of international character. The
Self-Determination Act must therefore be updated to reflect 2 Nation-to-Nation
relationship and international law in this area. Treaties must be adequately
reflected.

2. The US government must recognize the right of all Indigenous peoples to
beleng to a community or Nation and fo determine their own identity as
Indigenous peoples. Based on such recognition, there must be a chunge fo the
US Indien policy that does not currently allow for the recognition of a distinct
Aboriginal pcople, the MEtis.

The Métis traditional homeland is found in Manitoba, Saskatchewan and Alberta,
extending into Ontario, British Celumbia and the Morth West Territories in Canada
and also extends into the States of Minnesota, North Dakota and Mentana in the
US.? The rights of Indigenous peoples to belong to a Nation and to identify as
Indigenous peoples are set out in articles 9 and 33 of the UN Declaration®

! pre.ambuler Paragraph 16: Acknewledging thet the Cherter of the United Nations, the
International Covenant on Economic, Social ant Cultural Rights, and the International Covenant on
Civil and Political Rights, as well as the Vienoz Declaration and Programme of Action affinm the
fundzmental imporiance of the right to self-determination of all pecples, by virtue of which they
freely determine their palitical status and frealy pursue their economie, socizl and cultural
development,

Artlcle 1z Indigengus peoples have the right to the full enjoyment, as a collestive or as individuals,
of &ll human riphts and fondamental freedams as recognized in the Charter of the United Mations,
the Universal Declaration of Human Rights and international human rights [aw.

Artlrle 3: Indigencus peoples have the right to self-determination. By virue of that right they
freely determine their palitical status and frecly pursue their economic, socie! and cultural
development.

Article 4: Indigenaus peoples, in exercising their right to self-detenmination, have the right to
autonoemy or self-government in matters relating to thelr internal and local affalrs, as well as ways
and means for financing their autonomous finctionz.

2 For further detsis, please see correspondence between Fresident Chartier and President Obama
dated February 16, 2009 (enclosed herein),

3 Ariicle 9: Indlgenons peoples and individuals have the right to belong to an Indigenous
community or nation, in accordance with the traditions end eustoms of the community ot nation
concemed. No discrimaination ol any kind may arise frem the exercise of such a right.

Articte 33. 1: Indigenous peoplas have the right 1o determing their own idemtity or membership in
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Currently, under the US government’s Indian policy, Métis people(s) must seek
enroliment as individual members of an Indian tribe/nation or collectively seek
federal recognition as an Indian tribe or nation. This policy denies the right of the
Métis tao be recognized as Indigenous peoples,

3. Free, prior and informed cansent, as defined in the UN Declaration must be
respected by US policy.

The right of “fee, prior and informed consent” in the UM Declaration is the
affirmation of the Treaty principle of “mutual consent,” As outlined in pre-
arnbular paragraph 15, “free, prior and informed consent” is the basis for
strengthened parinerships. Article 19 and 38° together call for joint drafting ot
considering Indigenous initiatives, prior fo teking lepislative or administrative
action. This is consistent with the outcornes of 3 UN Expert Group meetings on
{he meaning of free, prior and informed consent. This approsch must be reflected
in the US's domestic policies.

4, The US must respect and honour Treaties according to their original spirit
and intent, eonsistent with the UN Pecfarnfion, This approach provides a
positive solution for both fhe US and [ndigenous peaples.

In many areas of the US, Treatics cxist and form the framework of partnership and
geod relations, representing our solution to many issucs if honoured and respected
according to their original spirit and infent. US courts have established some
Treaty principles, which, apain, if honoured, are solutions.

President Obama during his specch at the Crow Tribe stated that, “My Indian
policy sterts with honouring the unique government-to-government relationship
between tribes and the fedeml government and ensuring that our treaty obligations

accordance with their customs end traditions, This does not impair the right of indigenous
individuals ta cbtain citizenship of the States in which they live.
2. Indigenous peoples have the right to determine the structures and o select the membership of
their institutipns in accordance with their own procedures,

I're-ambular Paragraph 15: Censidering also that treaties, agreements and other constructive
arrangements, and the refationship that they represent, are the basis for 2 strengthened parnership
between lndigencus peoples and States

3 Articte 19: States shall consult and cooperate in goed faith with the indigencus peoples
concerned throuph their own representalive institutions in order to obtain their {iee, prior and
infored consent before adopting and Implementing legislative or administrative measures that may
affect them,

Article 38: States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends ef this Declaration,
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are met, and cnsuring that Native Americans have a voice in the White House, "1l
appoint an American Indian policy advisor to my senior White House staff to wark
with mbes ..50 let me be clear, I belicve that treaty commitments are paramount
law.”® This is the confext under which a discussion about the UN Decluration
must oceur and is the basis for our respanse in this submission.

5. The US government, in conjunction with Indigenous peaples coneerned,
shounld institute an independent conflict resolution mechanism as ouflined in
articles 27, 28 and 46 of the UN Declaration.

Specifically, we propose that an independent conﬂlct resolution mechanism be
developed, as outlined in articles 27, 28 and 40, Such a possible mechanism was
also recommended in the UN Treaty Study. The UN Declaration provides a
framework for redress, restitution and conflict resolution processes that are fair,
independent, impartial, open, transparent and established and implemented in
conjunction with Indigenous peoples concerned, in accordance with article 27.
Also, the UN Declaraifon gives due recognition to Indigenous peoples” laws,
traditions, customs, leggl and land tenure systems and international human rights
(articles 27 and 40), It provides redress and restitation for Indigenous peoples®
traditional lands, territories and resonrees which were confiscated, taken, ocoupied,
used or damaged without their free, prior and informed consent (articles 27 and
28). It also provides just, fair and equitable compensation — that is, where the
retum of original lands is not possible, compensution shall feke the form of lands,
territories and resources squal in quality, size and lepgal status (artticls 28), These

® Rarack Black Eagle Obama, Speech on the occasion of his visit to the Crow Tribe in Montana {19
May 2008): videos.billlngsgazene comipdvidea?id—1888236.

7 Article 27: States shall establish and implement, in conjunction with indigenons peoples
consernced, 2 fair, independent, impartial, open and transparent process, giving duc recogmition to
indigenous pecples’ laws, iraditions, customs and land tenure systems, to recognize and adjudicate
the rights of indigenous peaples partaining to their Jands, territories and resources, including those
which were traditionally owned or otherwise oceupied or used. Indigenons pecples shall have the
tight to participate in this pracess.

Artlele 40: Indipenous peaples have the right to necess to and prompt deaisions through Just and
fair procedures for the resolution of'conflicts and disputes with States or other parties, as well as to
cffeetive remedics for all infringements of their individuat and collective rights, Such a decision
shal! give due consideratian ta the customs, waditions, rules and legal systems of the indigencus
pcoples concerned and intcrmational human yights,

Article 28. 1: Indigenous peoples have the right to redress, by means thet can include restitution or,
when this is nat possible, just, fair and equitahls compensation, for the Innds, terrdtories and
resources which they have traditionally owned or otherwise oceupied or used, and which have been
confiseated, taken, occupicd, used or damaged without their fee, pricr and informed consent,

2. Unless otherwise frecly agreed upon by the peoples concerned, compensatien shall take the form
of lands, territories and resources equal in qteality, size and legal status o of monetary
compensation or other appropriate redress.
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articles sct out the measures that the US should take in order o act consistently
with the lands, territories, natural resourcss, sacred sites, and redress provisions of
the UN Declaration. The developrent of an independent conflict resolution
mechanism could serve this purpose.

In this regard, we support the submission on sacred sites made hy the Navajo
Nation,

6. In ¢conclusion, we encourage the Senate Commitice on Indian Affairs fo
make Pregident Obama’s promise a reality by reviewing all TIS policies and
laws fo ensure they comply with the UN Declaration’s minimum standards.
The question is not whether the UN Declaration complics with federal law and
policy but whether US domestic laws and policies meet the minimum
standards contained within the UN Dec/arafion. We olfcr our support in the
Committec’s efforts in this important challenge,

Attachment
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February 16, 2009

Fresident Barack Obama
United States of America

Dear Mr. President:

Congratulaticns on your suceessful campaign in achieving the highest political
office in your country. 1 am the President of the Métis National Council, the
governmental representative of the Métis Nation within Canada. My people, the
Metis, emerged as 4 new and distinct Aboriginal people in what was known as the
northwest of British North America, Our ttaditional homeland is now bounded
by, and found within, the three prairie provinces (Manitoba, Saskatchewan and
Alberta), and extends into Ontario, British Columbia and the North West
Territories within Canada. Our traditional homceland also extends into the States
of Minnesota, North Diakota and Montana in the United States of America.

Originally of mixed European and Indian ancestry, we evolved through a process
of ethnogenesis and the unique roles we played in the fur trade and related
comrmerce, into a distinet peaple, separate and apart from the existing Indian
nations and tribes, After several generations we developed a collective identity as
a new nation of Aboriginal peaple, then commonly called Halfbreeds, but
eventually accepted as the Métis Nation,

We have a languape (Michif), o group identity, kinship connections threughout
our homeland, and cultural characteristics defined by our musie, clothing, dance,
flag, symbols and way of life. We were, and continue to he, known as “the people
who ovwm themselves™ “Otipimisuak”, The same characteristics apply to aur
brethren in the U.S. whosc Métis commumities happened to find themselves south
of the 49" parallel when the international boundacy was drawn.

In Canada, our struggle for survival has been a long and arduous ong, facing
abstacles fiom both the Indian Nations and the White community. Our history is
a sad ane, including dispossession from our lands and in the late 1800s, facing the
military might of he Canadian/British treops. Of note, regreitatly, during our
Morthwest Resistance of 1883, the gatling pun was loaned by the United States
government o the pavernment af Canada and used against us, the first time this
weapon was field-tested on human beings.

I say all of ihis by way of a quick introductian to our people. Regardless of those
dark days, we have continued to make progress with the government of Canada,
although federal policy by and large still primarily excludes us from the
programs, services and rights resolution mechanisms provided to the other
Aboriginal peoples, the First Nations (Indians) and Inuit.
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Our lang and hard fought strupgle for the recognition of our existence as an
Aboriginal people and nation resulted in our inclusion in the Aboriginal rights
clause of Canada’s Constitution in 1982. There-in the Aboriginal peaples of
Canada are defined as “including the Indians, Inuit and Métis pcoples of Canada™.
While our rights are still denied us, we at least can rest assured that our existence
as a people is finally acknowledged and protected in law.

What I would like to bring to your atiention is the denial of even that for these
cilizens of our Nation who reside in the United States of America. Your
povemment's Indian palicy does not allow for the recognition of a distinct
Aboriginal people, the Mélis. In your country, our people bave to seck enrollment
as individual members of an Indian tribe/nation or cellectively seek federal
recognition as an Indian tribe or nation,

It is my firm belief that an enlightened administration, based on your leadecship,
should be able to address this decades old deninl of IvIétis identity and existence.
It should be a freedom of choice of the Métis citizens in your country to decide
where they wish to fit in. Soime who are recopnized as Indians and members of
tribes may opt to remain so but others, as well as many who are not recognized
and enrolled, may wish to have their collective identity as Métis recognized and
accommodated. )

We Métis in Canada also have a problem with US/Canada border crossing
freedom. Under the Jay Treaty. your government recognizes the border erossing
rights of Indian peoples and for my people, the Métis, we are forced fo write
letters for our ecitizens who wish to reside in the United States under benefit of the
Jay Treaty. In our letters we are forced lo say that the bearer of the letter isa
person who possesses over 50% Indiar blood. This is contrary to our view of
ourselves, We are Métis, a full fledged rights bearing Aboriginal peoples
recopnized in Caneda’s Constifution and not part Indians, Most of our leaders
have stopped providing such letters because it violatss our own principles and our
right to be accepted for who we are; we shauld not be required to say who we are
not to cxcrcisc a right and benefit that shonld extend to us in any event.

1 am of the firm belief that you can personzlly relate to our situation and place
great hope that you can assist us in addressing these matters which have for far
too leng cried out for justice. In this connection, T propose that we meet so I can
explain more fully our sitvation and hopefully eonvinee you of the justice of our
cause and thercby jointly pursue a long awaited resolution to this injustice.

Yours sincerely,

lément Charlier 3.C.
President c.c.: Ms, H, Clinton, Secrctary of State
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PREPARED STATEMENT OF HON. ENI F.H. FALEOMAVAEGA, U.S. REPRESENTATIVE
FROM AMERICAN SAMOA
Chaitman Akaka, Vice Chainnan Barrasso, and the honorable members of (he Senate
Committee on Indian AfTairs, I thank you for this opportunily to provide a written statement on
the United Mations Declaration on the Rights of Indigenous Peoples {“Declaration™, a special

reeagnition of the rights of some 350 million indigenous peaples throughout the werld.

J eommend Prasident Obama on taking the important first step ol supporting the
Declaration. Additionally, I want to recopnize the lineless w;)rk of indigenous lenders from the
Uniled Stales aud around the waorld who perticipated in the drafting of the Declaration [rom 1976
until it was adepted by the United Mations in 2007, The Deelaration is a landmark collaborative
document thot brings attention ta the plight of indigenous peoples in the United States and

thraughout the world.

Indigenous people have historieally and to this day been the maost margioalized group
within a society.  In addition to suffering the highest poverty rates within countriss, Indigenons
peoples lack represenintion within the countries that they reside decision making bodies in order

to advocate for themselves,

Eleanor Roosevell was a delepate ta the United Nations, chairperson of the eighteen-
nation U.N. Commission on Human Righls, and played a key role in drafting the Universal

Declaration of Human Rights, The Universal Declaration of Human Righis sels forth in clear
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and simple terms the basic kghts of every individual and all peoples and is the bedrack of
inlemational human rights law. Just as the United States toak the lead in the global push for
Unjversal Human Rights, the United States can onee again be a leader in promoting Indigenous
peaple’s rights. With over 200 yeers of experience in dealing with indigenous peoples the
United States is uniquely sitmated to provide guidance ta other counirics nn best practices in

dealing withi native peoples,

The US has come & long way from its initial policy towards Native Americans. Laws
passed by Congress and judicial decisions have not always respected the human rights of Native
Americans. For expmple, following the Revolutionary War in 1781, the United States referred to
Indians on the Bast Coast as the “Indian Problem™. The solution to the “Indian Problem™ was the
forced removal of all Native American nations fram the East to West, In 1830, Cangress passed
the Indian Remaval Act that anthorized the use ormililafy force, if necessary, to compel the
relacation of all Native Americans losated east of the Mississippi River to the West. The
Cherokec Nation’s removal from its Jand is remembered as the “Trial of Many Tears”, becouss
the jouney from Georgia to Oklahoma resulted in the death of 4000 Cherokee members, There
is slill much work 1o be done to ensure the human rights of Native Americans, Alaskan MNatives,
snd Native Hawsilans are respected. Twoe aspecis of domestic policy that can be implemented
following the principles in the Declaration are the cument Native Ameriean Federal recognition

process for Indian Tribes and Self-Determination of Indian Tiibes.

Federal recognition is csseutial to allow Indian iribes acovss (o foderal resources that will
aliow them to preserve their culture, language and improve the vondition of their people.

‘Today, Mr. Chairman, the current process 1o recognize Indian Tribes is cumbersome and riddled
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with problems, The current process is expensive, costing some tribes well over $500,000, and
miast tribes seeking recognition just do not have this kind of money to spend. [ need not remind
the members of this committes of the fact that Native Amertican [ndians today have the worst
statistics in the naticn when it comes (o edugation, economie aetivity, and soeial development.
Additionally, the requirements for recopmilion require written documentation and often tribes lost
any written documentation during their forced removal from thelr ancesiral homelands, The high
siandard that the federal government sets for federal recognition of an Indian Tribe leaves many

legitimate tribes vnable to obtain recognition.

For several years now I have introduced lepistation to betier streamline the reeognition
process, Inthe 111th Congress [ introduced H.R. 3650 that proposed to abelish the broken
administrative process and replace it with an independent comemission consisting of seven
commissioncrs to be appointed by the President, with the ndvice and consent of the Senate. The
conumissioners would be authorized to promuigate regulations governing their operations, hire
staff, and conduct proceedings a5 required by the bill 1o process petitions for federal recognition,
Additionatly, FLR. 3650 would hove consalidated the seven mandatory criteria currently in the
regulations into two ciiteria, These two criteila contain all the substantive criteria of the existing
regulations 1) preaf of descent from an historie tribe; and 2) praof of 2 community (inctuding
praof of palitical autherity.) These criteria are eonsistent with the regulations and consistent
with Supreme Court case law that defines an Indfan tribe. For proof of the two criteria, FLR.
3690 adds methods that are objective and can be measured to minimize the subjective evaluation
of tribes currently required in regulations. Mr. Clinirman, 1 look forward to working wilh you to

build upon my previous legislation to reform the federal recognition process.
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‘The federal courls have alge noted the unfair treatment of Indian groups beeause of the
current federal acknowledament process, In 1996, in the case of Greene v, Rabbitt, 943 F. Supp.
1278 (W. Dist. Wash), the district couri found thal the enrrent procedures for recognition were
“marred by both lengthy delays and a pattern of serious procedural due process vielatons. The
derizion to recognize the Samish tribe togk over twenly-Tve years, and the Departmant has twice

disregarded the procedures mandated by the Constitution, and this Court,”

Sadly, he experience of the Samish tribe is niot an isolatzd case.  Although Lhere are
currently 565 recognized Indian tibes, there are many more tribes seeking federal recognition,
Currently, over 50 iribes have obtained state recopnition, but are still unables to obtain federal

recognilion.,

The Declaration provides principles that the United States can use to prompt a change in
its federal recopnition process.  Article 27 of the Declaration provides “States shrll establish and
implement...a foir, independent, impartial, apen and transparent process, giving due recognition
to indigengus pecples’ kaws, traditions, customs and land tenure system,.,” The key word of
Article 27 is “fair.” The current process of federal recognition resnains unfair to tribes becanse
of the prohibitive cast, length of time it takes to get recagnized, and the documentary

requircments of Federal recognition.

The Declaration, besides encouraging changes lo the federal recognition process also
encourapcs the United Siates 1o allow indigenous peoples within the Uniled States true Self-
Determination. Currently the idea of *Self-Determinetion™ remains illusery to Native
Americans, Alaskan Natives, and Native Hawelians. While the term bas been used in previous

legisiation like the Indian Self-Determination and Educalion and Assistance Aet of 1973, the
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meaning Is not the some as in intermational low. In mternational Law, self-determination means
the acknowledgement of the right of native peaplc to detcrmine for theraselves the nawre of their
internal policies and external relations. The Indian Sell-Detenmination and Assistance Acl of
1575 merely ofiered a hiring preference to American Indians in implementing federai policies,

rather then iroe self~determination.

Although, numerous treaties provide Indians with some level of self-determination,
Congress relging plenary authority to legislate over Indian tribes. The plenary authority over
Indians includes the power to unilaterally break treaties with Indian nations. Under the current
regime of illusory self-determination Tadian tribes are free to determine thelr own fate only to the:

exlent that the United Siates government penmits it

Mineral Leasos on Native Amarican lend provides an example of the limits of Mative
American Self-Determination. Although the purpose of the Indian Mineral Act of 1938 isto
maxintize tribal revenues on reservations lands, the actoal outeome is vastly different For
exomple, in one of the largest Indian uranium lease casss in history, “The Bureau of Indian
Alfairs ("B1A™) and Interior Departoent generally seem to huve been more concerned during the
leasing process with their relationship with the company seeking leases than their relationship

with Indian owners.” McClanahan, 14 Indian L. Rptr. AL 3117.

1t is important to note that the Deelaration specifically provides that while Indian Tribes
are entiled jo Self-Determination, they still must respect the territorial integrity of the country
they are in, The Sclf-Determination emphasized in the Declaration is not one of breaking free
from the country fo form an independent state, but rather the self-determination necessary to

decide education palicy, law enforeement policy, and other important aspecis of self-governence.
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The Federal Courls have historically been a mmatn bamier 1o Indiun Self-Determination.

An example of the Supreme Court's view towards Indiens is provided in the case of Montoya v.

Undted States, 180 H,8. 261, 265 (1901):

“pwing lo the natur] infirmitics of the Indian character, their fiery tempers, impatience
of restraint, their mutual enimosities, their nomadic habits, and lack of menial training,
they have as & rule shown a total want of ihat cohesive force necessary to the making wp
ofa nation in (e ordinary sense of the world...In short, the word *nation’ as applied to
the uncivilized Indians is so much of a misnemer as to be little maore then a compliment.™

Federal Cowrt rulings following Montoya, have provided the Secrelery of Interior great deferenee
in matrers involving Indians sinee Indians were considered by the Federal Courls (o be unfit to

self~govem themselves,

Acts by Congress have nlse served as an additional barrier to true Self-Determination for
Native Americans. The Indian Reorpanization Act of 1934 (“LLR.A."), which permitted Indian
tribes to adapt a constilution, but approval by the Sceretary of Interior was required for any

sipnificant tribal decision. Kem-MeGee Corp. v. Wavajo Tribe of Indians, 471 1.5, 195, 198

{1985). Almost the entirety of Title 25 is dedicated to supervisicn by the federal government
over Indien affairs. Title 25 gevems contracts between Indian tribes and nen-Indians, leasc of
Indian lands for public, religions, cdncstinnal, recreational, residential, business and other
purposes sl 8 host of other coniracts that Indians may cnter into with the State and privale
cntities, At {irst glance it appeared the [.R.A. provided Indian iribes with the right of seif-
determination by providing them the right to adopt their own constitution, nltimately the United
States through the Secretary of the Interior remained the puppet master cantrelling the fate of

Mative tribes.
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Atlicle 3 of the Declamation provides “Indigenous peaples have the right to seif-
determination. By virlue of that right, they feely determine their politieal status nmd freely
pursue Lheir economic, social, and cultural development.,™ Following Article 3 of the
Declaration Native Americans will be able to pursue leases with non-Indians as well as other

cconomic: activities without the prior approvai of the Secretary of Interior.

A key component of self-determination is having “Free, Prior and Infonned Consent”
prior lo any chunges are made regarding the resources on Indian Land. The Declaration provides
Ior 2 requirement of “Free, Prior and Informed Consent™ that recopnizes indigenous’ peoples
inherent rights to jand and resources. Without the abilily lo have “Tree, Prior and Informed
Cansent” Mative Americans will be vulnerable to the federal govemment using Indian Jands for
toxic waste slorage, or for other uses that explait the natural resourses of the land without the

tribes consent.

In closing, I thank apain Chairman Akaka, Viee Choiman Barrasso, and the honorable
metnbers of the Senate Committee on Indian Affairs for this opportunity. [ conunend you for
taking on this impertant issue and my hope is we can work topether in the fulure to conlinue to

enhance the rights of indigenous peoples in America,
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PREPARED STATEMENT OF D’SHANE BARNETT, EXECUTIVE DIRECTOR, NATIONAL
COUNCIL OF URBAN INDIAN HEALTH

On behalf of the National Councll of Urban Indian Health (NCUIH}, its 36 member organizations
and the 330,000 ' patieats living in the urban communitizs our programs serve annually, } would
like to thank the Senate Cornmittee on Indian Affairs for the opportunity to provide testimony
addressing the domestic policy implications of the United States’ endarsernent of the United
Naticna! Declaration on the Rights of Indigenous Peoples [UNDRIP). This Declaration provides
opportunity for American Indlan and Alaska Native (Al/AN} communities to spezk in favor of an
increased cammitment to guality, culturally competent health care.

Since 2007, NCUIH has partaken in the United Mations Permanent Forum for Indigenous
Iszues (UMPFI); and has both fostered the inclusion of the Urban Native Amerizan perspactive
in the Farum’s discussians and dacuments; as well as requested the permancnt prasence of the
L5 Department of State in the UNPFIl annual sessions®, MCUIH Ts, thus, pleased and applauds the

Obama Administration’s decision to endorse the Qeclaration. Likewise, we look forward to
exploring ways that the UNDRIP can be utilized to increase the Government’s commitment to
eliminating health disparities, and to bring intarnational attention to the rights and ohllgations
owed to AlfAN peopla.

The UNDRIP provides the international legal basis for indipenaus peoples to appeal to
international organlzations In case their rights are trespassed or violated. Additionally, it creates
oppartunities to bulld bridges and coordinate strategies where comenunities n diffzrent

countries find comman cause.
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A number of UNBRIP articles enshrine rights and provlde protectlons In regards to the

provision of health care, For example:

= Article 21 states that indigenous peoples “Aiave the vight, without discrimination, o the
improvement of their ecoromic and social conditions, including, inter alia, in the areas
of . health.”

v Article 22 states that indigenous peoples “have the vight fo be actively involved in
developing and determining health, hausing and other economic and social programs
affecting them and...te adminisier such programs througl their own institutions.”

* Article 24 provides that indigenous peoples “have the vight to their traditional medivines
and to maintain their health practices, including the eonservarion of thelr viral medfoinal
Plants, animals and winerals, Indigenows individuals also have the vight o access,
withouw! any discrimination, to alf social and health services. Indigenony individuals have
an equal vight to the enfoyment of the highest attainable standard of physical and mental
health

+  Article 29 states that national governments shall “rake effective measures to ensure... that
programs for monitoring, maintaining and restoring the health of indigenous
peoples...ave duly implemented.”

As the national representative of the health care needs of the urban Indian population,
NCUIH is vary interested in exploring eppertunities to translate the commitments and
aspirations expressed in the Declaratian inte improved policles and implementing programs
pertaining the health care of Al/AN living off-reservation. The overarching goals and
cotnraitrments endorsed by the United States in the Declaration have a long hasis of supportin
domestic taw —albeit far too often the government has failed ta live up to these promises®.

Congress has consistently acknowledged that the federal government's trust responsibility
extends to AlYAN people Iiving n urban settings. From the original Snyder Act of 1921 to the
Indian Health Care improvement Act (IHCIA), Congress has consistzntly found that:

“The responsibilty for the provision of health care, arising fron trecitive and laws that
recognize this responsibility as an exchange for the cession of miflions of acres of Tndian
land dovcs not end ai the bovders of an Indian reservation. Rather, government velocation
pollclzs which designated certain urban areas as relocation centers for Indiaus, have in

miany instance forced Indion people who did not [want] to leeve their reservations to
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relocaie in wrban areas, and the vesponsibility for the provision of health cure services
Jallows tham there.”!

Furthermeore, the IHCIA, which was permanently authorized as part of the Patient Protection
and Affordable Care Act of 2010, declares it the policy of the Unlted States to elevate the health
status of the Al/AN people to a level at parity with the general 1.5, population. These
statements of federal law and policy are diractly reflected in the haalth-speclfic provislons of
the UNDRIP, It is NCUIH's goal to bring attention to the commitments expressed in US federal
policy ta imprave the health of American Indians and Alaska Natives iiving in urban areas, and
to leverage the United States endorsement of the UNDRIP to hring about 2 mere immediate
and substantial realization of these commitments.

Given the generous oppartunity that the SCIA has provided us with by requesting for
our expert input and comments; following up on the discussion on the strength and
effectiveness af the US indian Law Framevrork at the Oversight Hearing on the Domestic Policy
Implications of the UN Declaration an the Rigity of Indigenons Peoples taking place on June gl
201 £; and in the spirit of contributing to the greater good of our siblings In reservation-hased
and urban communities, we would like to bring your honorable attention to the following
statements:

o NCUIH acknowladges and agrees that the current U5 Indian Law Framework
constitutes a solid base and sturdy foundation for positive collaboration
between The US Government and Indfan Nations to interact. Equally, it is most
certalnly true that this lagal foundation is one of the better Indigenous legal
framewaorks in the warld,

o We believe there is, however, room for legislative improvement, refinement and
custnmization of policies and tailoring of initTatives and programs impacting on
and devoted to serving our peoples across the Nation,

o Lkewise, as strong and advanced the current US Indlan Law framework is, we

certainly belleve there are lagislative and policy lessons and experignces that the

* Senate Report 100-503, Indlan Health Care Amendments of 1887, Sept 14, 1388, p25, Emphasis addad
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we can fearn from ather countriesand their [ndigenous communities. Please
allow me to provide you with 3 cancrate example:

o According to recent studias, the New Zealander indigenous (MaorT) Health
system and polides stemming from their 2000 Health Care Reform™ have
allowed for Maori clinics and programs t¢ incorporate traditional healing and
halistic traditional practices { mind, body and spirit} into their mainstream
systam. Furthermore, the concept of Macri health models and wellbeing
[including traditional healing) as practices to be used by Maori and encouraged
to be learned by non-Maori providers

o The latier seams to comply In 2 much better fashion with the articles 21, 23 24
and 29 of the UNDRIP. The latter, we helieve, is remarkable not only in legislative
terms, but also In financlal terms if we consider the Indigenaus peoples
percentape and pecgraphical extansion ratios bebween the US and New
Zealang**?,

o Traditional Healing and Traditional Health techniques have been part of our
Mamber programs for generations and thus our urhan and reservation based
siblings could truly benefit from a better and maore inclusive policy framework in
this regard.

NCUIH, thus, encourages SCIA and the presont invested stakeholders to explere the
possibilities of looking into the New Zealander Maari Health Syster and any ether Indigencus
System that provides solutions that can be applied and customized in the spirit of betterment
of all Al/AN’ situation,

It is impaortant to note that the endorsement of the UNDRIP has taken place ina very
timely Fashion, since the Implementation health programs sternming from the Affardabla Care
Act passage and the reauthorization of the IHCIA have Just been launched. In this regard, and

furtherIng our pervious argument related to traditional and cubturally relevant health practicas;

% aNew Zealand Maoris are 15 % of the NZ populetion while the Amerfcan Indian population is [css than 2 %.
Geograghically the US is 32 times Jarger than New Zealand. hitps:ffwew. eia goudlibeny/publications/the-world-

factbonk/eens/nz.html
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We would also like to bring your attention to another spacific case in which articles 21 and 24
of the UNDRIP eould be used as toel ta Improve policies and initiatives in our programs:

o Based on information and feedback collected through both our work with
federal egencies and our collaboration with our member clinics across the
country, there is a need for a systematic, custamized and tailored approach to
the issue of Native-Tws Spirit (N2-5} peoples.

o N2-5refers ta Mative American who'possesses the sacred gifts of the female-male spirit,
which exist tn harmony with those of female and male. Traditionally, a pecson who is
two-spirit was belleved to bridge bath the social categories of male and female and the
spirit and human worlds”, However in current times discrimination and stigma have
shied away WN2-5 from beth particlpating In the community and from getting adequate
health care and education.

o Albeit the term M 2-5 is not universally acceptad ameng Native American communities
and natigns; some aiso use terms from thelr own natlons, It indeed exemplifies and
provides us with a very culturally-specific Issue that many of our programs hava
expressed and increased concern on hoth how to treat and outreach to these members
of their communTties and  the |ack of resaurces and customized initiatives to approach
this issue in an efficient and results-yiclding lashion.

o NCUIM's Center for Technical Asslstance and Research has been working with
the Substance Abuse and Mental Health Services Administration’ s Lesbian,
Gay, Bi-Sexual, Transgender, Queer and Matlve 25plrit Initlative; and
acknowledges that the first steps towards awaraness are being taken, but also
that we are far from having laid the ground to produce a meaningful resource ta
help and educate health practitioners serving our people from effectively assist
our Two Spirit siblings to participate and achieve fully healthy non-discriminated
lives,

As closing remarks, | would Iike to reiterate and summarize our recommendations for SCIA to
kindly consider when conducting further hearings or discussions on the Domestic Poliey

Imphications af vhe UN Declaration on the Rights of fndigenaus Peaples:
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NCUIH believes that the UMCIRIP as well as the recent launching of the Implementing initiatives
stemming from the ACA, provide a timely momentum for all Indian peoples and Indian-refated
organizations and institutions to review our current legisfative and policy framework and
ensure that our services delivany system is in Iine with reality and our needs. Two specific issues
that NCUIH brings up for discussion and attentfon are: a) In line with artlcles 21, 23, 24 and 29,
of UNDRIP-- explore the pessibillty of conducting research and/ or a quick assessment on
comparative affectiveness of US and foreign Indigenous tegislation and policy frameworks. B] in
line with articles 21 and 24 af UNDRIP—refine and customize the current programs and
initiatives that would cover and serve the needs of our Twa-Spirit peoples acrass the US, The
afore mentioned, we believe, could not only open aur eyes ta innovative approaches an
Indlgenous improvement approaches, but it will certainly help ensure that the US Indian Law

framework is indeed at the forelrant of the Human rights trends in the werld,

Thank You and Regards,
D'Shane Barnett,

Executive Director

"LILSSCOC. hup do B | o <] -Coyntr-A-Notionot-Ferspeclive
* htinathevaw.neih.orpfindipenons tizhi review
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PREPARED STATEMENT OF JEFFREY A. CRAWFORD, ATTORNEY GENERAL, FOREST
CouNTY PoTAWATOMI COMMUNITY

The Forest County Potawatomi Community (FCPC) wishes to thank the Com-
mittee for the opportunity to present testimony on the domestic policy implications
of the United Nations Declaration on the Rights of Indigenous Peoples (hereafter
the Declaration). We also thank Chairman Akaka for his call to us and all those
who care about these issues to consider what specific legislation is needed so that
the United States can truly support the Declaration. We believe that although the
adoption of the Declaration was an important step forward, of equal importance is
what steps we take next.

As we noted in our comments to Ambassador Rice on July 15, 2010 and October
29, 2010, the Declaration is fundamentally consistent with the law and policy of the
United States. See letters of July 15, 2010 and October 29, 2010 from Douglas
Endreson to Ambassador Susan E. Rice (expressing the commenting Tribes’ support
for the U.S. endorsement of the Declaration). The law and policy of the United
States are characterized by two fundamental tenets: the government-to-government
relationship between the United States and tribes and the policy of self-determina-
tion. This framework underscores the importance of our ability to make decisions
for ourselves.
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Sadly and all too often the United States has fallen short of its duties and obliga-
tions to Indian tribes. But it is not our purpose here to focus on the past. Instead,
the Declaration sets the standard for what our nations’ relationship can and should
be. The adoption signifies a new step in the shared story of our nations. We look
forward to working together with the United States to realize the future envisioned
by the United States’ legal framework and the Declaration.

FCPC is a federally recognized tribe with a government-to-government relation-
ship with the United States. We are organized under the Indian Reorganization Act
of 1934 and exercise governmental authority under a Constitution originally adopt-
ed in 1937. We have a membership of more than 1,200 people to whom we provide
services in numerous areas that include natural resources, environmental protec-
tion, education, health services, cultural resources, and emergency management.

While working to support our people culturally, socially, and economically, we
often encounter barriers from other government organizations. The Declaration of-
fers a framework for identifying those barriers and creating new pathways to enable
tribal governments to function more efficiently. We have identified a few such areas
that are of particular concern to us, but these examples are not exhaustive. We look
forward to working with Congress to improve our ability to serve our people in all
the domains of our Tribal government.

1. Environmental Policy: Resource Management

Our land base includes a Reservation of over 12,000 acres located in northern
Wisconsin and trust lands in Milwaukee, Wisconsin. The Nicolet National Forest,
which encompasses 661,000 acres and includes many water sources, including
springs and lakes, largely surrounds our Reservation. Further, the Headwaters Na-
tional Wilderness Area is within ten miles of the Reservation, while a State Wildlife
management area adjacent to the eastern portion of the Reservation contains spring
ponds, secluded lakes, and many historically and culturally significant properties.

We are very committed to the conservation and development of our common re-
sources in order to promote the welfare of our members and our descendants. We
believe that the health and integrity of the land and all its components cannot be
separated from the health and continued existence of the Potawatomi people. In
order to ensure the continued health of our land, our Natural Resources department
is aggressively involved in the stewardship of our natural resources. Among our
other efforts, we have taken on the regulation of our air and water resources.

The current policy of the United States recognizes our rights to control such do-
mains as tribal governments. For instance, the Clean Air Act and the Clean Water
Act make provisions for tribes to take over monitoring duties, should they so choose.
Further, President Obama recently recommitted his Administration to the goal of
involving tribes in policy and regulatory decisions when he reinvigorated Executive
Order 13175 Consultation and Coordination with Indian Tribal Governments. 65 FR
67249, November 9, 2000. This Executive Order, recognizing the unique government
to government relationship between the United States and tribes and the sovereign
powers exercised by tribes over their land and members, requires the Federal Gov-
ernment to “encourage Indian tribes to develop their own policies;” “where possible,
defer to Indian tribes to establish standards;” and “in determining whether to estab-
lish Federal standards, consult with tribal officials as to the need for Federal stand-
ards and any alternatives that would limit the scope of Federal standards or other-
wise preserve the prerogative sand authority of Indian tribes.” Id. Sec. 3 (c)(1-3).
The Declaration ensures similar rights, recognizing that tribes “have the right to
own, use, develop and control the lands, territories and resources that they possess
by reason of traditional ownership or other traditional occupation or use, as well as
those which they have otherwise acquired.” Declaration, art. 26.

Although United States’ policy and the Declaration both strongly support a tribe’s
ability to manage its own resources, there are still barriers to our ability to truly
take control of our own land. For instance, our Tribe recently went through the
process of designating of our Reservation as a Clean Air Act Class I area. We felt
strongly that this was necessary to protect our land and resources which form the
basis of not only the health of our territory but also the health of our peoples. Al-
though we were eventually able to succeed in designating the areas as Class I, it
took us 13 years from start to finish to achieve the Class I status. Such a time delay
demonstrates that we have not yet achieved full control over our natural resources.
In order to truly live up to the standards of the Declaration, the United States must
work to remove the barriers that continue to stand in the way of true self-deter-
mination.
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2. Environmental Policy: International Cooperation

As evidenced by many international agreements and compacts, the environment
and its concerns do not respect international borders. Although we have exercised
our regulatory authority over the land and resources within our borders, we cannot
truly address the needs of our people for healthy ecosystems and environments
without working closely with the international community at our borders.

Much of the current legal framework recognizes our place at the table: as already
mentioned, many environmental statutes make provisions for tribal stewardship of
our resources. The Declaration supports these efforts by providing that indigenous
peoples “have the right to the conservation and protection of the environment and
the productive capacity of their lands or territories and resources. States shall es-
tablish and implement assistance programmes for indigenous people for such con-
servation and protection, without discrimination.” Declaration, art. 29.

In order to meet the calls of both United States statutes and the Declaration, we
must participate with our international neighbors in addressing the conservation of
our resources. In order to do so, the United States must secure access for a tribal
presence in any discussion or negotiation on these issues and recognize tribal gov-
ernments’ indispensable part in the process. This entails recognizing our inter-
national ties and relations and allowing us free movement across borders. It also
means a strong effort on the part of the United States to both always be cognizant
of the needs of tribes when they negotiate on these issues and perhaps more impor-
tantly, ensuring a seat for tribes at any such negotiation.

We depend on our natural resources for the economic, cultural, and spiritual
health of our Tribe. We have much to offer in the pursuit of our common goal of
protecting the health of our land. But in order to do so, in order to meet the needs
of our people, and in order to be able to fully exercise our rights under the governing
statutes and the Declaration, the United States must recognize our place at the
table. Only together can we achieve success.

3. Land Leasing Capabilities

As all nations know, communities cannot flourish without strong economies. The
economic health of our peoples is, thus, of paramount importance to us and we are
proud of the steps we have taken thus far to build a strong economy. We are com-
mitted to ensuring its continued vitality, but in order to do so we must be free to
seize economic opportunities.

The United States has recognized the importance of tribal economic self-deter-
mination. Starting with the Indian Self-Determination and Educational Assistance
Act, the United States policy has been to encourage economic development and self-
sufficiency, including the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701 et seq.,
and the Native American Business Development, Trade Promotion and Tourism Act,
25 U.S.C. §§ 4301 et seq.

The Declaration also recognizes the importance of economic stability, providing in-
digenous peoples the right to “maintain and develop
their . . .economic . . .systems or institutions, to be secure in the enjoyment of
their own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.” Declaration, art. 20. But as the Declara-
tion also recognizes, the ability to exercise such rights is not ensured simply through
recognition of the right. See arts. 38, 39. Instead there must be assurance that bar-
riers preventing the exercise of such rights will be addressed by States. Thus, the
Declaration provides that indigenous peoples must “have access to financial and
technical assistance from States and through international cooperation, for the en-
joyment of the rights contained in this Declaration.” Id. art. 39.

One such barrier to economic self-determination is addressed in a bill that was
recently introduced, the Helping Expedite and Advance Responsible Tribal Home-
ownership Act (HEARTH Act) of 2011, which would expand our ability to lease trib-
ally-owned land, especially for the development of economic opportunities. The bill
would help accelerate leasing opportunities with economic partners and will elimi-
nate the risk of losing opportunities due to the lengthy approval process currently
in place. By doing so, it will help fuel our economy. We are strong supporters of
the HEARTH Act and thank Vice Chairperson Barrasso for his work on such an im-
portant issue. We urge all the members of the Committee and Congress to work to-
gether to ensure this legislation achieves its goals.

In order to build a strong economy, we must have the cooperation of the United
States. Tribes must have the right to freely negotiate with economic partners and
we cannot be constrained by requirements that limit our ability to enter into con-
tracts or require that we receive approval from the Bureau of Indian Affairs before
proceeding forward.
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As history has taught us, tribes do better when we make decisions for ourselves.
This is true across the myriad of functions and services we perform for our people.
Although we consider the United States a valued partner in our efforts, we ulti-
mately must chart our own course. The Declaration provides a valuable reiteration
of the fundamental principles embodied in the law and policy of the United States.
We look forward to working with Congress to fully realize the promises of those fun-
damental principles.

Once again, we thank you for the opportunity to submit this testimony.

PREPARED STATEMENT HON. KEVIN C. KECKLER, CHAIRMAN, CHEYENNE RIVER SI10UX
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UNITED NATIONS DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

Affirming that indipenous peoples are equai te all other peoples, while
recognizing the right of all peoples to be different, to consider themselves
different, and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of
civilizations and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policics and practices based on or
advocating superiority of peaples or individuals on 1he basis of national origin,
racial, religious, ethnic or cultural differences are racist, scientifically false,
lepally invalid, morally condemnable and socially unjust,

Reaffirming also that indigenous peoples, in the exercise of their rights,
should be free from discrimination of any kind,

Concerned that indigenous peoples have suffered from histeric injustices
as a result of, inter alla, their colonization and dispossession of their lands,
territoefes and resqurees, thus preventing them ram excreising, in particular, their
right to development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent righls of
indigenaus peeples which derive fram thelr politieal, ceonamic and social
structures and from their cultures, spiritual traditions, histories and philosophies,
egpecinlly their rights to their lands, territories and resources,

Further recognizing the urgent need to respect and promote the rights of
indipenous peoples affiemed in treatics, spreements and other constructive
arrangements with States,

Welconing the fact thet indigenous peoples we orgenizing themselves for
palitical, ecenomic, social and cultural enhancement and in order to bring an end
ta all forms of diserimination and oppression wherever they oceur,

Cornvincad that control by indigenous peoples over developmenlts aflecting
them and their lands, territories and rasources will enable them to maintain and
stremyihen their institutions, cultures and tradilions, and to promots thelr
development in accardance with their aspirations and needs,
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Recognizing also that respect for indigencus knowledge, cultures and
traditional practices contributes to sustainable and equitable development and
propcr management of the environment,

Emphasizing the cantribotion althe demilitarization of the lands and
territories of indigencus peoples to peace, economic and social propress and
development, understanding and friendly relations among nations and peoples of
the world,

Recognizing in particula the right of indigenous lamilics and
communities to retain shared responsibility for the upbringing, training, education
and well-being of their children, consistent with the rights of the child,

Recaognizing also thal indigenous peoples have the right freely to
determine their relationships with States in a spirit of coexistence, mutual benefit
and full respect,

Considering (hat the rights affirmed in treaties, agreements and
constructive arrangements between States and indigenaus peoples are, in some
situations, matters of interational concern, interest, responsibility and character,

Alse considering that treaties, agreements and other constructive
arrangements, and the relationship they represent, are the basis for e strengthened
parinership between indipencus peoples and States,

Acknmvledging thal the Charter of the United Mations, 1he International
Covenant on Economic, Sacial and Cultural Rights and the International Covenant
on Civil and Political Rights affirm the fundamental importance of the right of
sclf-determination of all peoples, by virtue of which they freely determine their
political status and freely pursue their economic, soctal and culfural development,

Bearing in mind that nothing in this Declaration may be used to deny any
peoples their right of self-determination, exercised in conformity with
international law,

Convinced that the recognition of the rights of indigenous peoples in this
Declaration will crhance hermonious and cooperative relations between the State
and indigenous peoples, based on principles of justice, demaocracy, respect for
human rights, non-discrimination and good faith,

Ercouraging States to comply with and effectively implement all their
obligations as they apply to indigencus peoples under international instrunents, in
particular those related to human rights, in consulialion and cooperation with the
peoples concerned,

Emphasizing that the United Nations has an important and continning rele
to play in promoting and protecting the rights of indigcnous peoples,
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Frelieving that this Declaration is a Turther imporiant step forward for the
recopnition, promotion and protection of the rights and freedoms of indigenous
pecples and in the development of relevant activitics of the United Nations syslem
in this field,

Recogiizing and reaffirming that indigenous individuals ere entitled
without discrimination to all uman rights recognized in international law, and
thet indigenous peaples possess eollaciive rights which are indispensable for their
existence, well-being and intepral development as peoples,

Solemmily proclainzs \he [ollowing United Nations Declaration on the
Rights of Indigenous Peoples as a standard of achievement to be pursued ina
spirit of purinership and mutual respect.

The Cheyenne River Sioux Tribe firmly believes in the statements made above, as
well as in the follawing six {6) Articles of the United Natians Declaration of the Rights of
Indigengus Pepples, At this point in history, our need for self-determination ts critival. The
futerc of Indigenous Peoples depends on our aut y and ability te dircet the
development of our economies, our cultmres and pur societies. In today’s glohalized socicty,
pursning justice in world affaivs requires that we consider the effeet of actions and events
on all peoples and life forms living on gur planet. ‘We recognize our relationship with
Unci/Ina Maka Grandmather/Mother Earth, and with our brother and sister nation states
of the world,

Article 1

Indigenous peoples have the right to the fnll enjoyment, as a collective or
as Iindividuals, of all humen rights and fundamental freedonis as recognized in the
Charter of the United Wations, the Universal Declaration of Human Rights and
imernational human ghts law,

Article 2

Indigenous peoples and individuals are fres and equal to all other peoples
and individuals and have the right 1o be fiee from any kind of diserimination, in
the exercise of their rights, in particular that based on their indigenous origin or
identity.

The CRST believes that all Peoples should be free from dlserimination. Indigenpus Peoples
have historically been denied this busic Human Right and have been denied equality under
the law.

Ariicle 3
Indigenous peoples have the right of self-determination. By virtue of that

right they freely determine their political statns and (reely pwrsue their economic,
social and culwral development.
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Avrticle 4

Indigenous peoples, in exercising their right to self-determination, have the
right 1o autonomy or sell~government in matters relating to their internal and local
affairs, as well ag ways and means for financing their autonomous functions.

Article 5

Indipenous peoples have the right to maintain and strengthen their distinet
political, iegal, economic, social and cultural institutions, while retaining their
rights to participate fully, il they so choose, in Lhe political, cconomic, social and
cultural life of the State.

Articie 6

Every indigenous individual has the right to a nationality.

The CRST is a constifuent member of the Great Sioux Nation. We advocate the
establishment of a Great Sioux Nation National Council, for representation of eur people
and for traditional gavernance over gur members, lands, tatural resources, and economy.

The CRST belicves in the statements meade in Article seven (7) and cight (8) as
noteworthy and critical in sefting and adhering to international hnman rights. The
recognition and input of policy develepment that will strengthen the standard of equality,
freedom, peace, amd secerity with State/States and Imligennua Peoples that will reflect the
underlining meaning in the Following Articles,

The CRST takes particular note of Articles seven {7) and eiphti (3), whicl
incprporate elements of international human rights pelicy. The principles they espouse are
fundamental to indigenaus rights. Policy reflecting these principles will strengthen cur
standards of equality, freedom and peace, and bring sceurity to relations bebween
Indigenous Feoples and the rations and states in which they exist.

Arficle 7

1. Indigenous individuals have the righis io life, physical and mental
integrity, liberty and security of person.

3. Indigenous peoples have the collective right te live in freedom,
pence and security as distinet peoples and shall not be subjected ta any act of
gcnocide or any other act of violence, including forcibly removing children of
the group to another group.

Arficie §

1. Indigencus peoples and individuals have the right nat to be
subjected to forced assimilation or destruction of their culture,
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2 States shall provide eftfective mechanisims for prevention of, and
redress for:

(&)  Any action which has the aim or effect of depriving them of their
integrity 4s distinct peoples, or of their cultural values or ethnic identities;

()  Any action which has the aim or effect of dispossessing them of
their lands, territories or resources;

{c) Any form of forced population transfer which has the aim or
effeot of violating or undermining any of their rights;

(d)  Any form of forced assimilation or integration by other cultures
or ways of life imposed on them by legislative, administrative or other
measures;

(&)  Any form of propaganda designed to pramote or incite racial ar
ethiic discrimination directed against them.

Article 9

Indigenous peoples and individuals have the right to belong to an
indigenous community or nation, in accordance with the traditions and customs
of the community or nation concerned. No discrimination of any kind may arise
from the exercise of such a right.

Article I8

Indigenous peoples shall not be foreibly removed {rom their lands or
territorics. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and alter agreement on just and fair
compensation and, where possible, with the option of retum,

Article 11

1. Indigenous peoples have the right to practice and revitalize their
cultural traditions and customs. This includes the right to maintain, protect and
develop the past, present and fature manifestations of their cultures, such a3
archaeclogical and historical sites, artifacts, designs, ceremonies, technologies
and visual and performing arts and literature,

2. States shall provide redress through effective meehanisms, which
may include restitution, developed in conjunction with indigenous peoples, with
respect to their cultural, intcllectual, religious and spiritual property taken
without their free, prior and informed consent or in violation of their laws,
traditions and customs.
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Article 12

1. Indigenous pzoples have the vight 1o manilest, practice, develop
and teach their spiritual and religious traditions, customs and cercmonics; the
right to maintain, protect, and have access in privacy Lo their relipious and
culturzl sites; the right to the use and control of their ceremonial objects; and the
ripht to the repatriation of their human remains,

2. States shall seck to enable the access andfor repatriation of
ceremonial objects and human remains in their possession through fair,
transparent and effective mechanisms developed in conjunction with indigenous
peoples concerned.

Article 13

1 Indigenous peoples have the right to revitalize, use, develop and
transmit to future generations their histories, languages, oral traditions,
philosophies, wriling systems and \leratures, and (o designate and retain their
own names for communilics, places and persons.

2, Slates shall 1ake clfective measures 1o ensure this right is
pratected and also to ensure that indipenous peoples ean understand und be
understood in political, legal and administrative proceedings, where necessary
through the provision of interpretation or by other appropriate means.

Arsicle 14

1. Indigenous peoples have the right to establish and control their
educational systems and institutions praviding education in their own languapes,
in & manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all
lavels and forms of education of the State without discrimination.

3. States shail, in conjunetion with indigenous peoples, take
effective measures, in order for indigenouns individuals, particularly children,
including those living outside their communities, Lo have access, when possible,
to an education in Iheir own cullure and provided in their own language.

The CRST recommends the development of Arficle 14 to the Tullest extent possible.
Control of our cducational systems and institutions is to the survival of gur Peaple, Qur
futore is Iound in pur past; the ongoing survival of our culture and langeage depends on
our ability ta sieep our children in eur history and traditions. OQur Native culture has been
centinually denigrated over the course of history, A history of assimilzfions policics has
placed pur Iangnages on the verge of extinetion. Even the triumphs of Native [anguages
have been downplayed in Western recanfations of history. North American Native
languapges were ufilized as eodes in World War IT; the crifieal rele of these code talkers in
sccuring victory, haowever, went unrccoguized for decadcs.
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All children shounld be afforded a good education free from diseriminafion and
bullying. Indigenous Peoples around the globe must he ullowed to stretch their wings,
partake in cduciion and access the fraditional knowledge which has historically been
suppressed. The Bureau of Indian Education ufilizes some colleges in America for testing.
Indigenous Peoples should be allowed to explore glabal educational technigues in shaping
their own educativnal systems, Improvemenls in teadilional education, teaching and
clussrooms will enable Indigenous Peoples to keep up with leading counlries in education.

Article 15

1. Indigenous peoples have the right lo the dignity and diversity of
their cultures, traditions, histories amd aspirations which shall be appropriately
reflecied in edueation and public information,

2. Stakes shall take effective measures, in consultation and
cooperation with the indigenous peoples concerned, to combat prejudice and
eliminate discrimination and to promete tolerance, understanding and good
relations among indigenous peoples and all other segments of soclety.

Article 16

L. Indigenaus peoples hove the right te establish their own media in
their own languages and to have access to all forms of non-indigenous medin
without diserimination.

2, States shall take effective measures to ensure that Statc-owned
media duly reflect Indigenous cultural diversity. States, without prejudice to
ensuring full freedom of expression, should encourage privately-cwned media ta
adequately reflect indigencus cultural diversity.

Article I7

1. Indigenous individuals and peoples have the right ta enjoy fully all
rights established under applicable intemational and domestic labor law.

2. States shall in consultation and cooperation with indigenous
peoples take specific measures to protect indigenous children from cconomic
cxploilation and from perlorming uny work that is likely 10 be hazerdous or to
Interfere with the child’s education, or t¢ be harniful to the child’s heplth or
physical, mental, spiritual, moral or social development, taking into account their
special vulnerability and the importance of education for their empowerment,

3 Indigenons individuals have the right not to be subjected to any
discriminatory conditions of labor and, inter alia, employment or salary.,
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Article I8

Indigenous peoples have the right to parlicipate in decision-making in
matters which would affect their rights, through representatives chosen by
themsclves in accordanee with their own procedures, as well as to maintain and
develop their own indigenous decision-making institutions.

Article I8

States shall consult and cooperate in good Rith with the indigenous
peoples coneerned through thelr own representative institutions in order to obtain
their free, prior and informed consent before adopting and implementing
legislative or administrative measures that may affect them.

Article 20

1. Indigenons peoples have the right to maintain and develop their
political, economic and social systcms or institutions, to be sceure in the
enjoyment of their own means of subsistence and development, and to engage
freely in all their traditional and other cconomic activitics.

2. Indigenous peoples deprived of their means of subsistence and
developments are entitled to just and fair redress.

Ariicle 21

1. Indipenous peoples have the right, without discrimination, (o the
improvement of their economic and social conditions, including, inter alia, in the
areas of education, employmenr, vocational training and retraining, housing,
sanitation, health and social security.

2. States shall take effective measures and, where appropriate, special
mecasures to ensure continuing improvement of their economic and social
conditions. Pariieular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities,

Article 22

1. Particular attention shall be paid te the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities in the
implementation of this Declaration,

2. States shall take measures, in conjunedion with indigenous peaples,
to ensure that indigenous women and children enjoy the full protection and
guarantess against all forms of violence and discrimination.
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Article 23

Indigenous peoples have the right to determine and develop priorities and
strategics for exercising their right fo development. In particular, indigenous
peaples have the right to be actively involved in developing and determining
health, housing and gther cconomic and soctal programs aflecling them and, as far
as possible, ta administer such programs through their own institutions.

Article 24

l. Indigenous peoples have the right to their raditional wmedicings and
to maintain their health practices, inchuding the conservation of their vital
medicinal plants, animals and minerals. Indigencus individuals also have the right
to access, without any diserimination, to all social and health services,

2 Indigenous individuals have an cqual right {0 the enjoyment af the
highest attainable standard of physical and mental health. States shall take the
necessary steps with a view to achicving progeessively the full rcalization of this
right.

Article 25

Indigenous peoples have the right to maintain and strengthen their
distinetive spiritual relationship with thelr traditionally owned or otherwise
occupied and used lands, territories, waters and coaslal seas and other resources
and to upheld their responsibilitics to fiture generations in this regard.

Article 26

l. Indigenous peoples have the right to the lands, territories and
resaurees which they have tradilionally owned, oceupled or otherwise used or
acquired.

2. Indigenous pecples have the right to own, use, davelop and eantrel
the lands, Lerritories and resources that they possess by reason of traditional
ownership or other traditional accupation or use, as well as these which they have
otherwise acquired.

kN States shall give legal recognition and protection to these lands,
territories and resources, Such recognition shall be eonducted with due respect to
the customs, traditions and land tenure systems of the indigenous pecples
concerned.

The CRST is aware that the Great Sinux Nation has been diseriminated against over
the course of United States history, and has been denied due process of the Iaw regarding
the taking of their lands. Indigenous Peoples of Ameriea faced the loss af their Iands,
resources and property, which were talen as if tribes had no claim to them at all. For
example, the 1823 Supreme Court deeiston of Jeknsas v Melatosh propounded the
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“Doctrine of Thseovery™ which underlies all subsequent treatment of Native Americans by
the United States and its Courts, Congress and Executive. This effectively staley that,
thuugh aboriginal peoples had occupied lands since {ime immemorial, the eonquering
nation (nnder its own laws] could take fitle to these lands for “discovering™ them. The 1831
Bupreme Court case of Clerokes Nation v, Georgia eharacterized the relationship between
the Uniied States and Indian tribes as like that of a “ward to its gnardiar.” patronizingly
recogrizing an amorphors power the United Stafes could wicld over tribes, These rulings
symbolize the inequitabie basis upon which the United States has historically dealt with its
indigenous people. The United States commifted many greaf wrongs against the
Indigesouns Peoples of America. One swch cxample was the illegal taking of the He Sapa
Black Hlils in South Dakota, in which the United States seized lands most sacred o the
Sioux.

The time has come for equalily under the law! Full legal equality cannot be founded
upon inherently inequitable precedents. 'We request substantlation—evidence that these
articles are not mere words but promises tp action. Only direct action by the U.S, can
begin to reverse the consequences of centuries of unjust dealings, which impoverished and
made powerless the First Awmericans of the United States,

Article 27

Stales shall establish and implement, in conjunetion with indigenous
peoples cancerned, 2 fair, independent, impartial, open and transparent process,
giving due recognition to indigenous peoples’ laws, tradilions, constoms and land
tenure systcms, to recognize and adjudicate the rights of indigenous peaples
pertaining to their lands, territaries and reseurees, including those which were
traditionally owned or otherwise ocoupied or used. Indigenous peoples shall have
the right 1o participates in this process,

Article 28

L. Indigenous peoples have the right to redress, by means that can
inelude restitution or, when this is not possible, of a just, fair and equitable
cotnpensation, for the lands, territories and resources which they have traditionally
owned or olherwise occtipied or used, and which have been confiseated, taken,
oceupled, used ar damaged without their free, prior and informed consenl,

2. Unless otherwise freely agread upon by the peoples concerned,
cempensation shall take the form of lands, territories and resources equal in
quality, size and legal slatus or of monetary compensation or other appropriate
redress.

Article 29

1. Indigenous peaples have the right to the conservation and
pratection of the environment and the productive capacity of their lamds or
territorics and resources. States shall establish and finplemenl assistance programs
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fur indigencus peoples for such conservation and protection, without
discrimination.

2 Siates shall take cffeetive measures to cnsure that ne storage or
disposal ol hazardous materials shall take place in the lands or territories of
indipenous peoples without their free, prior and informed consent.

3. States shall also take effective measures to cnsure, as needed, that
programs for monitoring, maintaining and restoring the heaith of ndigenons
peoples, as developed and implemented by the peoples affected by such materials,
are duly implemented.

The CRST requests that Congress and all federal agencies involved in extraction of
minerals and natural resources (including, but not limited to, the Burcaw of Land
Management, US Corp of Engineers, Minerals Management Services, and the Nuclear
Regulatnry Commissien) he held accountable to the American people and to this planel.
Indigenous Peaples have lived for thousunds of years on Americun soil. Today, the balance
uf life on var grandmether/mother earth has tilted to a perilous degree; only the Creator
kmows when she will right the wrong that has been perpetrated npon her by confinnous
drilling, mining, poliuting, and pillaging of her resources. The oceans of the planet are at a
critical state of pollution, and the air is becoming more poisonous to breathe. The [and we
live ont is becoming toxie by ail the dumping of chemicals and wasie upon her, The time has
ceme to end this destructive behavior, and reign in the under-regulated practices which are
harming our planet, The prophecy of cur Indigenous Peoples in Amerlea tells of this time.
1t tells that man is the eaunse; so tan can he e the solufign—if he ¢hooses.

Arficie 30

1. Militery aetivities sholl not lake place in the lands or territories ol
indigenous peoples, unless justified by a significant threal to relevant public
mterest or olherwise freely agreed with or requested by the indipgenous peoples
concerned.

2. States shell undertake effective consultations with the indigencus
peaples eoncerued, through appropriste proccdures and in parliculae theaugh their
represenlative inslilutions, prior 1o using their lands or territories for military
activities.

Article 31

1. Indigenous peoples have the right to maintain, contral, protect and
develop their cultural herilage, traditional knowledge and traditional cultural
cxpressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, sceds, medicines, knowledpe of
the properties of fauna and flora, oral traditions, literatures, deslgns, sports and
traditional games and visual and performing arls. They also have the right to
maintain, control, protect and develop their intellectual property over such caitural
heritage, traditional knowledge, and traditionel cultural expressions.
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2. In conjunction with indigenous peoples, Stales shall take effective
measures to recognize and proteet the exercise of these rights,

Article 32

1. Indigenous peoples have the right to determine and develop
priorities and strategies for the development or use of their lands or territories and
other resources.

2. Btates shall consult and cooperate in good faith with the indigenous
peaples concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting their
lands or territaries and other resources, particularly in connection with the
development, utilization or cxploitation of their mincral, water or other resources.

3. States shall provide elfective mechanisms for just and fair redress
for any such aclivities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

Arficie 33

L Indigenous peoples have the right to determine their own identity
or membership in accordance with their customs and traditions. This does not
impuir the right of indigenous individuals to obtain citizenship of the States in
which they live.

2 Indigenous peoples have the right to determine the structures and to
select the membership of thelr institutions in accordance with their own
pracedurcs.

Article 34

Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions,
procedures, practices and, in the cases where they exist, juridiesl systems or
customs, in accordance with international human rights standards.

Article 35

Indigenous peoples have the right to determine the responsibilities of
individuals to their communities.

Article 36

1. Indigenous peoples, in particular those divided by international
borders, have the right to maintain and develop contacts, relations and
cooperation, including activities for spiritual, eultural, palitical, ecanomic and
social purposes, with their own members as well as other peoples across barders.
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2, States, in consultationt and cooperation with indigencus peoples,
shall take effective measures 1o faeilitate the exercise and ensure the
implementation of this righl.

Article 37

l. Indigenous peaples have the right Lo the recognition, observance
and enforcement of Treaties, Agreements and Other Construciive Arrangemenls
concluded with States or their successors and to have Stafes honor and respect
such Treaties, Agreements and ather Constructive Arrangements.

2 Nothing in this Declazation may be interpreted as to diminish or
eliminate the rights of Indigenous Peoples contained in Treaties, Agreements and
Constructive Arrangemenls.

Arficle 38

States in consultation and cooperation with indigenous peoples shall ke
the appropriate measures, including legislative measures, to achieve the ends of
this Declaration,

The CRST requests immediate remedial measures, implemented to correct
historical wrongs that have been perpetrated against Indigenous Peoples of America. Past
governmental policies, judicial and laws have perpetrated gerecide and cthnocide, and in
some cases have caused the extinction af entire Peoples. To fully uchicve the emds of this
Declaration and become the world leader in Indigenous Peoples® Human rights, the United
States must acconnt Tor its past failures and move larward with new palicics,

Article 32

Indigenous peoples have the right to have access to financizl and techaical
assistance from States and through internalions] cooperation, for the enjoyment of
the rights contained in this Declaration,

Ariicle 40

Indigenous peoples have the right 1o have aceess Lo and prompt decision
through just and Fair procedures for the resolution of conflicts and disputes wilh
States or other parties, as well zs fo effective remedies for all infringements of
their individual and collective riphts. Such s decision shall give due consideration
1o the customs, traditions, rules and legal syslems of the indigenous peoples
concerned nnd International human rights.

Article 41
The organs and speclalized agencies of the Unitzd Nations system and

aother intergovernmental organizations shall contribute to the full realization of the
provisions of this Declaration through the mobilization, inter alia, of financial
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cooperation and technical assistance. Ways and means of ensuring participation
af indigenous peoples on issues affacting them shall be astablished.

Article 42

The United Nations, its badies, including the Permanent Forum on
Indigencus [ssues, and specialized agencias, Including at the country level, and
States, shall promate respect for and full application of the provisions of this
Leclaration and follow vp the effectiveness of this Declaration,

Article 43

The rights recopnized herein constliute the minimum siendards lor the
survival, dignity and well-being of the indigencus peoples ol (he world,

Article 44

All the rights and freedoms recognized herein are equally guaranteed to
male and female indigenons individuals,

Articfe 45

Nathing in this Declaration may be construed as diminishing or
extinguishing the rights indigenous peoples have now or may aequire in the future,

Arsicle 46

L. Nothing in this Declaration may be interpreted as implying for any
State, people, group oF person any right to engage in any activity or to perfarm
any act contrary to the Charter of the United Natlons,

2, In the exercise of the rights enunciated in the present Declaration,
human rights and fandamental ficedoms of all shaif be respected. The exercise of
the rights set forth in this Deelaration shall be subject only to such limitations as
are delermined by law, in accordance with international human rights obligalions.
Any sueh limitations shall be non-diseriminatory and strictly neeessary selely for
the purpose of securlng due recognition and respect for the rights and frecdoms of
others amnd for meeting the just and most compelling requirements of'a demoeeralic
society.

3 ‘The provisions set forth in this Declaration shall be Interpreted in
accordance with the principles of justice, democraey, and respeet For human
rights, equalily, non-discrimination, good governance and good filh.

In elosing, the Cheyenne River Stoux Tribe would like to thank the Senate
Conunittee on Indian Affairs for allowing our commertds on the UN Dreclaraiion ox the
Rizhts of Indigenous Peoples. In stating his support for UNDRIP, President Dbama

emphasized that, though this is net a legally binding document, the First Americans’ issues
und concerns should reccive the nitention that has heen historieally denjed.

As Indigenous People of Americn, we request that the shackles of kistory be removed,
The CRET request that the U.S. State Department establish an Internationa] Indigenous
Office in consultation with the U.S. government and Indigenons Peoples worldwide, The
cducational aims of UNDRIP smast be supported by activa—the survival of aur people,
lunguage and culture depends on it. The United States must actively support self-
deterntination and sutvnomy vf Indigenous Peeples. It is necessary that  lire of
communication be opencil to cover the concerns of affected Indigenous Peoples regarding
UNDRIP beyonl this mere two week comment peried. Ye respectfully submit our comments
and request additional time for further comments on ¢he UN Declaration an ¢he Rights of
Indigenous Peoples.
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PREPARED STATEMENT OF THE PUYALLUP TRIBE OF INDIANS

The Puyallup Tribe of Washington wishes to thank the Committee for the oppor-
tunity to present testimony on the domestic policy implications of the United Na-
tions Declaration on the Rights of Indigenous Peoples (hereafter the Declaration).
We also thank Chairman Akaka for his call to us and all those who care about these
issues to consider what specific legislation is needed so that the United States can
truly support the Declaration. We believe that although the adoption of the Declara-
tion was an important step forward, of equal importance is what steps we take next.

As we noted in our comments to Ambassador Rice on July 15, 2010 and October
29, 2010, the Declaration is fundamentally consistent with the law and policy of the
United States. See letters of July 15, 2010 and October 29, 2010 from Douglas
Endreson to Ambassador Susan E. Rice (expressing the commenting Tribes’ support
for the U.S. endorsement of the Declaration). The law and policy of the United
States are characterized by two fundamental tenets: the government to government
relationship between the United States and tribes and the policy of self-determina-
tion. This framework underscores the importance of our ability to make decisions
for ourselves.

Sadly and all too often the United States has fallen short of its duties and obliga-
tions to Indian tribes. But it is not our purpose here to focus on the past. Instead,
the Declaration sets the standard for what our nations’ relationship can and should
be. The adoption signifies a new step in the shared story of our nations. We look
forward to working together with the United States to realize the future envisioned
by the United States’ legal framework and the Declaration.

The Puyallup Tribe 1s a federally recognized Tribe located in Pierce County,
Washington along the shores of Commencement Bay, a large inlet of Puget Sound.
The history of relations between the United States and our Tribe is spotted, but in
recent decades we have made great strides forward achieving recognition of our
Treaty rights, restoring our Tribal land base, and developing programs to better
serve our members.

The Reservation consists of approximately 28 square miles in Pierce County, and
includes the city of Fife and portions of the city of Tacoma. Today, the Tribe has
more than 4000 members. Further, in addition to serving our members, we serve
more than 25,000 Native Americans from over 355 federally recognized tribes and
Alaskan villages, who, due to the Indian relocation program of the 1940s and 1950s,
now call the area on and around the Puyallup Reservation home. These services in-
clude law enforcement services, elder services, health care services, and educational
services.

While working to support our people culturally, socially, and economically, we
often encounter barriers from other government organizations. The Declaration of-
fers a framework for identifying those barriers and creating new pathways to enable
tribal governments to function more efficiently. We have identified a few such areas
that are of particular concern to us, but these examples are not exhaustive. We look
forward to working with Congress to improve our ability to serve our people in all
the domains of our Tribal government.

a) Environmental Policy

As evidenced by many international agreements and compacts, the environment
and its concerns do not respect international borders. Although we have exercised
our regulatory authority over the land and resources within our borders, we cannot
truly address the needs of our people for healthy ecosystems and environments
without working closely with the international community at our borders.

Much of the current legal framework recognizes our place at the table: For in-
stance, both the Clean Air Act and the National Environmental Protection Act make
provisions for tribal stewardship of our resources. The Declaration supports these
efforts by providing that indigenous peoples “have the right to the conservation and
protection of the environment and the productive capacity of their lands or terri-
tories and resources. States shall establish and implement assistance programs for
indigenous people for such conservation and protection, without discrimination.”
Declaration, art. 29.

In order to meet the calls of both United States statutes and the Declaration, we
must participate with our international neighbors in addressing the conservation of
our resources. In order to do so, the United States must secure access for a tribal
presence in any discussion or negotiation on these issues and recognize tribal gov-
ernments’ indispensable part in the process. This entails recognizing our inter-
national ties and relations and allowing us free movement across borders. It also
means a strong effort on the part of the United States to both always be cognizant
of the needs of tribes when they negotiate on these issues and perhaps more impor-
tantly, ensuring a seat for tribes at any such negotiation.
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We depend on our natural resources for the economic, cultural, and spiritual
health of our Tribe. We have much to offer in the pursuit of our common goal of
protecting the health of our land. But in order to do so, in order to meet the needs
of our people, and in order to be able to fully exercise our rights under the treaty
governing statutes and the Declaration, the United States must recognize our place
at the table. Only together can we achieve success.

b) Economic Opportunities

Our Tribe is proud to be in the process of developing a new international con-
tainer terminal facility that, when fully constructed, will be the largest in the Pa-
cific Northwest. Our ability to take on such a project was facilitated by the historic
Settlement Agreement between our Tribe, the Port of Tacoma, the State of Wash-
ington, several local county and city governments and the United States and was
enacted by Congress. Puyallup Tribe of Indians Settlement Act of 1989, Pub.L. No.
101-41 (codified at 25 U.S.C. § § 1773 et seq.). This agreement included a provision
recognizing the right of our Tribe to engage in foreign trade consistent with Federal
law. We anticipate developing relationships with international trade partners in the
Pacific Rim and around the world and are very excited about the economic opportu-
nities this gives us.

Again, much of the current legal framework seeks to enable such ventures. Start-
ing with the Indian Self-Determination and Educational Assistance Act, the United
States policy has been to encourage economic development and self-sufficiency, in-
cluding the Indian Gaming Regulatory Act, 25 U.S.C. § § 2701 et seq., and the Na-
tive American Business Development, Trade Promotion and Tourism Act, 25 U.S.C.
§ § 4301 et seq. More recently, Congress enacted a law expanding our ability to
lease tribally-owned land, especially for the development of economic opportunities.
Pub.L. 111-336. This law will help accelerate leasing opportunities with national
and global partners and will eliminate the risk of losing opportunities due to the
lengthy approval process currently in place. By doing so, it will help fuel our econ-

omy.

The Declaration also recognizes the importance of economic stability, providing in-
digenous peoples the right to “maintain and develop
their . . . economic . . . systems or institutions, to be secure in the enjoyment of

their own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.” Declaration, art. 20. But as the Declara-
tion also recognizes, the ability to exercise such rights is not ensured simply through
recognition of the right. See arts. 38, 39. Instead there must be assurance that bar-
riers preventing the exercise of such rights will be addressed by States. Thus, the
Declaration provides that indigenous peoples must “have access to financial and
technical assistance from States and through international cooperation, for the en-
joyment of the rights contained in this Declaration.” Id. art. 39.

In order to pursue economic opportunities such as the container facility, we must
have the cooperation of the United States. Our ability to enter into trade agree-
ments depends on the continued reduction of barriers like those created by the origi-
nal land leasing structure. Tribes must have the right to freely negotiate with eco-
nomic partners and we cannot be constrained by requirements that limit our ability
to enter into contracts or require that we receive approval from the Bureau of In-
dian Affairs before proceeding forward. With regard to accessing Capital to move
forward with these ventures, Congress should seek to expand tribal bonding author-
ity and increase investment into tribal infrastructure, including roads and tele-
communications.

¢) Social and Behavioral Health: Addressing the Problem of Gangs

Our Reservation has not remained immune from the gang problems afflicting
many urban areas in America today. We take seriously the provision of public safety
in all of our communities, and we have met this current challenge through public
safety programs, educational outreach, and social and behavioral health programs.
Our efforts, especially in the public safety domain, however, are subject to the juris-
dictional realities of our Reservation. There are six overlapping jurisdictions within
our borders—Tacoma, Fife, Milton, Puyallup, Edgewood, and Federal Way.

As is true with other public safety concerns, addressing the gang problem will
take a concerted effort from all the stakeholders and community members. Gang
members move freely between jurisdictions, and thus, to be effective, all six jurisdic-
tions must work together productively. Faced with this reality, we are proud to be
part of the county multi-jurisdictional team working to ensure the safety of our com-
munities. Currently, we have six officers working on this team and two officers who
work on steering committees to address gang issues.

Such efforts are clearly supported by United States law, which states that in the
absence of federal statutes limiting it, tribal criminal jurisdiction over our members
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within our Territory is complete, inherent, and exclusive. See Ex parte Crow Dog,
109 U.S. 556 (1883). Although Congress has stepped in from time to time to limit
this jurisdiction, tribes today remain vital providers of law enforcement in Indian
Country. In fact, Congress recently highlighted the importance of tribes in the pub-
lic safety domain by passing the Tribal Law and Order Act which, among other
things, increased the tribal court sentencing authorities where certain conditions
are met and allowed deputizations of tribal police officers to enforce federal law on
reservations. Tribal Law and Order Act of 2010, Pub.L. 111-211. The Declaration
by recognizing the importance of these rights, pushes the United States to not only
acknowledge the rights of tribes in theory but to put those rights into practice. See
Declaration, arts. 4, 7, 34.

Our voluntary cross-jurisdictional work with our neighbors is an important step,
one that recognizes the vital and equal role tribes play in the provision of public
safety. However, there is still more to be done, especially at the federal level, to en-
sure the ability of tribes to provide safe and secure communities. One step forward
in this effort would be to pursue the President’s suggestion of streamlining funding
to tribes for Office of Justice Programs by initiating meaningful consultation with
tribes regarding the program development and allocation methodology of the fund-
ing on the FY 2012 for CJS Programs.

As history has taught us, tribes do better when we make decisions for ourselves.
This is true across the myriad of functions and services we perform for our people.
Although we consider the United States a valued partner in our efforts, we ulti-
mately must chart our own course. The Declaration provides a valuable reiteration
of the fundamental principles embodied in the law and policy of the United States.
We look forward to working with Congress to fully realize the promises of those fun-
damental principles.

d) Ensuring Our Rights to Our Land

Our tribe is organized pursuant to the Indian Reorganization Act (IRA). We
adopted our Constitution in 1936 (Puyallup) 1937 (FCPC). As noted earlier, we pro-
vide many governmental services to our peoples and are recognized by the Federal
Government as a tribe possessing inherent sovereign powers. Our ability to act as
such, however, is threatened by the decision of the United States Supreme Court
in Carcieri v. Salazar, 555 U.S. (2009), which that the Secretary of the Interior
did not have the authority to take land into trust for the Narragansett Tribe of
Rhode Island because that Tribe was not “under federal jurisdiction” in 1934.

The Carcieri decision is fundamentally at odds with the fundamental principles
of the government-to-government relationship and tribal self-determination. It is
also at odds with the long history of Congressional and Executorial policy following
the passage of the IRA. The purpose of the IRA was to stop the policy of allotment
which was decimating tribal land holdings, rebuild the former tribal land base, and
ensure a future of self-determination for tribes. The trust relationship between the
United States government and tribal governments is one of the main vehicles to ful-
filling these goals. By limiting the ability of the government to take lands into trust
to only certain tribes, the Court seriously threatened the ability of all tribes to per-
form essential services for their people, from public safety to education to health
care.

The Carcieri decision is also fundamentally at odds with the Declaration. The
Declaration recognizes first, that indigenous peoples have the right to the lands, ter-
ritories and resources which they have traditionally owned, occupied or otherwise
used or acquired. Dec. art. 26. The Declaration further recognizes the rights of in-
digenous peoples to “a fair, independent, impartial, open and transparent
process . . . to recognize and adjudicate the rights of indigenous people pertaining
to their lands, territories and resources, including those which were traditionally
owned or otherwise occupied or used.” Id. art. 27. Finally, the Declaration recognizes
that indigenous peoples have the “right to redress, by means that can include res-
titution or, when this is not possible, just, fair, and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or dam-
aged without their free, prior and informed consent.” Id. art. 28.

The lands that are being taken into trust by the Department of the Interior are
lands that were, prior to allotment, owned by indigenous peoples. One of the pur-
poses of the IRA was to stop the wholesale decimation of Indian lands that occurred
under allotment. And to suddenly reverse a policy course which has been followed
for 75 years and dramatically reduce the rights of indigenous peoples to their tradi-
tional lands is fundamentally not fair, it’s not open, and it’s not transparent.

Congress has the power to reverse this mistake and we thank Chairperson Akaka
for introducing S. 676 and his work on this important matter. We call on all the
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members of the Committee and Congress to come together to support this important
legislation, which will bring our law back in line with the fundamental tenets of
Federal Indian law and in line with the Declaration.

Once again, we thank you for the opportunity to participate in this discussion.

PREPARED STATEMENT OF ROBERT ODAWI PORTER, PRESIDENT, SENECA NATION OF
INDIANS

Denr Senator Akaka and distinguished members of the Cemmillee,

Thank you for the opportunily to address this honaroble Cammilttee on the domestic
policy implications of the Usited Motions Declaration on e Rights of Indigaious Peoples
{(Declaratien).' The Sencca Nation views the United States’ endorszment of the Dzcifaration and
this Comumittee’s work ss significant steps towards Lhe enforcement of our treaty rights. We
understand the Decioration os a recognition and affrmation of its exisling Treaty relalionship
wilh lhe United States,

This Committes hizs asked, “What 13 next now thal there is a Declaraton?" Whers a
Treaty relationship exists, the United States must work with its Indigenous Treaty partner to
ensure that the rights end oblipations affirmed by the Daclaration are protected, respected and
fulfilled. In my wrillen lestimony, [ will focus on the Asticles Hiat, if implemented, would have
the greatest impact on the realization of the promises and rights that our Treaties contain,

Henor and Respect Treaty Rights

In accordance with Article 37, the United Stetes must henor and respect our Treaties.”
We call on our Tresty-pariner to respect, protect and fulfill the Sencca Mation's dghl o the
recognition, observince aud enforcement of aur Treaties.

1 United Mations Deeleration an the Rights of Indigenons Proples, G.4. Res, §17255, LLN. Doc. AMRes/81/295

(2067).

= Id., Anticle 37(1) states;
Indlgenous peoples have the tight to the recagnilian, ohservance aud enfvrccment of Lreaties, agreements
end atier constrzelive errangements concloded with States or their successars and to have Stotes honoor
el respeet sucl wentfes, ngreements and other constructve Brrangaments.
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Acting in our capuclty Bs a sclf-determining paople and 2s & sovereign Matlan, iy the 18"
and 19™ centuries the Senoca Nation signed Treaties with the United Stztes that ensured out
exctysive ownorship and povemance of our toritnties, Both e Trewty of Cansadaigee of 1724
between fhe United 3tates of America end the Six Nutons of S Haudesosmunes {Jrogquoie
Confederany)” aad ihe Treaty of May 38, 1842, hatween the United States of Amerdes 2nd the
Sensza Nation of Indians {the Buffsio Creek Treony®), * the United Sintes acimowledged the
Senecs Maioz's right in e “fee use and exfoyment” of Sensca lands i excbenge for die
Beneca Nation's promfss of peace nod fiendship with the United States.

When the Senecs MNation and the Unifed States sloned the Treaties, both Treaty parners
understood they were entering the Trealies on 2 Nation-to-Nation basis. The Seneca Natlon
nepoliated these Treaticy a4 a strong, soversign Nation living flongside the hatder of 3 youmg
and vulperable United Stutes. Al the same time thet Treaty-maling way taldeg place, (he
Supreme Cowt of tha United States wos spplving the Law of Nations te aur Traaliss, For
instzance, M 1832 Chief Fustize karshali sffinmed that £ Tresty with oo Indlzenows Nation wes
ihe surpe gz a Tranty wifl any ofber soversien Hatin n.* Today, Hrse Trasties remsin e SUpTEIRS
e of the Jand pursusnt 2o the U.E. Constitmtion.

In spite of the varly recognition of the bindiug and intematianal nature of cur Treaties by
the United States governmanl and courts, today we facs bafile after battie to hawe our Treaty
rights recopnized, respected and enforced. The United States has violated and infringed the
historic Treaties and bag failed to respect or henor il iresfy relationship.  The history of the
Treaty relationship between the Seneca Nation and the United States demonztrates that tere s a
need to once again revognize the equatity of the Treaty pariners within the treaty relationahin.

Frge: Prior aur fuformed Conset and Treaty Righty

The principle of “frse, pricr znd informed consent™ contained I the Declarstfon” should
te adopied and respectsd Dy the United States and pf fodecad laws, policies and adipinistrative
actions should he seviewsd and revised fo ensure this gtandard s met. The United States must
legislate to ensure that all leve]l of governnient obiain the free, prior and informed eonsent of
Indigenous peaples before malking decislons that affiect them.

Before proceeding with any decision that will sffect Indipenous peopley, e United
Btates showld emsura that the affected Natfon or Natlons have been consulted mud thal heir
socsent hos baen ofained There has hean 2 graat deal of emphesis placed on consultation by
the United SBistes gaverninant. Howsves, consuifetion elune is not tasugh. The stapdard sef oul
in fie Decloraiion Is “eonssnt”, and this I= whzt we arge Be Unitzd Siates tn Smplement thioogh
iegigiation and 1o enforee tn ite Cowts.

17 Stan 44, Ant. 7, reprinred i THDLAN AFFATRS: LAWE AND TREATTES, vol, T, 34-37 {C. Kappsler ed, GPO 1504},
7 Stat. 566, Art, Ninth, repeinged (i INDIAN AFFAIRS: LAWS AND T REATIES, vol. 11, 537-532 ( C, Kappler cd., GPO
13904}, which provides that *[{]he parties 16 this compact munally ngres lo solicit the influencs of 1he Sowrmment
of the United Stales to prate sich of the tandy of (hs Segesn Indidns, within the State of New Yark, oy moy Gonr
Yo to Lisie remafn in thaly posseasion Gan all teses .

¥ Warehester v. Geargia, 31 U.5. (6 Per} 515, 55D-67 (1532}

¥ The Daclreson, g ooz ), sefers i Fen, prior and infiimed consant In Andnjer 133, 19,38, end 31
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Wiwp e Unjicd States makes o decition that affects sow of 2 lodipencus Treaty-
pacititrs, fhe princinle of free, prior wd formed consent obliges the nited Slates to refin
frem acting without its Indigenous Treaty periner’s agreement, Nor cay the United Siates modify
ar tenminats 4 Trealy right in the absency 28 Wa ndigencus Treaty parie's dunsenl.

Andicie 19 af the Declmrativn 326y (it States shanld obiaty e fres, prior and informed
conzent of fadinsnous peoples “before adopling and implemesiing jplslethva oy adminfsoetve
EmEarEs Yt ney et tremn,” A3 thés Thoument, Yhe Sepeon Fathon I8 convesting = besadd: of his
7pk Sfve B! nof lefe Toons, The Moy Yok Skte Sovenor o Lagelsrn hev e
Iogiviative mesmTee 0 impese & fex on oW xSee icheoen bads, Widd e Comandsipus
Treaty axuf the Buffilo Creek Treaty protest, ¥ The Sensca Natitw s not consalied an the
amengdizesiyy and never consented to [he dmpnsion of this tax by New Yk State, We call on ths
United Siatss {0 protect the Seneca MNutayy 38 its Trealy partner, from this violation of cur
histarie Tyeaty rights by immnediately requiting New York State's comiplianca with the prineiple
of free, prior sl Informed consent.

Cina of the most dentructive visjutiong of nur Treaty vighis conuyred s In TO60s, when,
prithant oup copsers sad in The Face of our Dnpasitin, e Thaited Shaee foosded ane thivd of o
Alzgyy twitory, posesstsad fo oy By owr Teestien, 2o order fo il e Kinoss Dam fx B0
bepsilt of noneBenscs commmrities dopn Hyen The daw el e relocsbios of 805 Senewe
propie whiss Boutes sar on our now Hooded Ised; jon Gowsmd sey once Tidh in e,
WG, oipy and medicina] piants syt vnder water,

‘The (indted States should have dhitained our consent far the fonding of our Tand mid
utiliziog our witey resovrces that power the dam that adversely smpioted our territory, Thig
obligation {3 naw zffirmed in Adicle 32 of tha Beclarafion, which stires et Indigenaus peoples
have ths right to Seterming and develop priveities for the development v v of their lands aud
affomn that Hivos have Ge ohiipation o "ebtiin eie free prior sod Io@emed copsent poior o
e apgroval of coy pealent affecting el fads o Benitoses e other rosovRces, particdiadly In
ooy vith B dovelamron:, uifisston or sepleBsSon of witesl, waler o oer
TaTRarms.”

When we nppealed to the Unfled Sintes judicial system to Sravest e Jooding of owy
lands, the dagyan} breach of cur Treaty tigthis was upheld by the United $iates Supreme Conurt,”
Although the rurt of Appeal ohsevii] it there was no dispete that the flooding would
infiinge the dongea Mation®s Treaty righty, 3t Reld that Congress bad aniliyized the taking of the
Seneca Natio's lands, hased npon e dJusting of eminent dompin, The Unitad Statas Supreme
Coust danled 0w appess. Ta woly uphalt B slendards In the Deofavdiiap, the Untied Stotes
wrest ioghainke b and Tongresy” ewthority to onllzteelly ovarride or plwopsie Trasty dghia.

T See .Y Clgter Taws, Tha 137 {20400,

* Under the Byl Creek Treaty, supra nolt £, tiethiited Stotes and thre Senewn Na i npreed 1o groteet the
Senaga Nation': leeds Tom il mxes,

? Senecn Pation v, Brucher, 562 F.2d 27 59, 38 (DA Gir, 1938), cert. dun., 360 LY, POP (1943},
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Redress for Vintatfon of Troegy Bisits

T3y still nat too lale For Fie Waited Sfales to provide the Seacen Hation with redress for
the taking of our Treaty guaranteed tereiary, The Declaration requives Siates to protect and
[ulf]l {pdiganous peoples’ right Lo cedvéey “for the lands, temitaries angd resqurces which they
have tradittanilly awned or otherwiss apaupiad ar used, and which have buen confiscaled, takes,
occupiad, taed of domaged withont Maly free, prior and informerd comant™,! Legisktion i
ety renuiead i mdress s Jong Betnry of ikings of Indisanows poapies’ pitwerte ir the United
Hsiem,

Topnadintdy, rodrom o Sd Heowd (e Sompte dops. Frp uslonee, redocing S
wailsy Fu iy Allegheny Teservaie wouli yotom & Bgnifenrt amtn of Bouros Wotion's Allegray
tenitary, widil 8 enrently mderwater,  Anafber siep would be o suppait the Sencea Nation®s
application i (na the Kinsua Dam®s pinriptd slorage hydmpower gereration facility (the Senees
Pumped Sturege Praject), which wonld #adlils the Seneca Nation ta finully benefit from the
praject affering its Tand, SO years afige sysiuction ficsi began, Ttitoately, the Nation should
receive yepianament aereage for the tands lost to e Kinzua Resecvoin

Drispeeia Rigedesioer

B i ol St Tndipomowy Towhs weed = oemedet oy 89 dizate resdhulim
el o iideeme Tredly vickbms. Dwen now, United Siudes aitle fre grpldng Towmte
vreatod Sivpeinee of Podoral Zoding vy Tt §0 00f respoct Foipmaoes yospies” Treaty righes. We
recommes Tipt the United Stetes 223 on Mg gbligation containes in Aaiitle 40, by establishing o
tribnng) Mot will firly address treaty Alspubad and gives due consideation 1o “the legal systems
of the indigeneus peaples concered ad intsmational lumen righis.”

I addlon, e United Stater should perfieipote in { dispois rosohition procms
eowided e d Sw Treatien, The Ontopdeigos Treaty proeidss » wdihad of redvess whon
Cisprios aine, whick & Besed wpon & complaint procoes el oo dixdagne Beiween o b
Feiives Ruposdng Trectiey Tld slos invnder S oo oF Hewse Tooaly memdate! prooessl
whrs temes brtveey e Tt zien

Bmploneatiting the Declaration wr TragipPrriers

YWea uege the United States to homor United States wat® with Ity [ndigenous Treuy
pariners as dgupls to implement the Dewlniton on 3 Mation-to-Nacion Bsts. To keep on moving
towards the realination of the poals of the Daclwation, we call on qur Tréaty-parlnes to adopt the
Decloratfon farerally and withont gualifications and to fully respeet e righis and oblipetions %
coniRing.

Thds W, Hre Beoers Viclon sie 6 siaftarent 3 Yhe Tialiod Mufon's Femmanead Forlus
< By hustes, whers wr spoin of (e wgtnt noed for The Uniied fintes o Ingliemos! G
Decimraiom # popy oF which Is strefted far the Commites®s zeviny.  The work of your

Commitiee 45 ¢ poshive indication dhat e United States 38 moving Torwbed whil Gés vevessary
ang urgta ek

Ol onir Jong histary, we have uph#ld our Treaty promisss 4ud meda many concessions

to ot Tywaty pariney, the United States, W powe tonl 1o yon fo honoe st reapect aue Treaties,
aue soeeraiguty and ow Nation,

APPPT—

18 Declutrtitn, S4p1Y Rate |, Adicle 28,

Abtebient: The Sepeca Mation's Stattiant io e United Néttn's Permanent Forum on
Indigenoun 1onugs, dalivered by Councilor Nithi Sepeea an Mey 25, 2011,



163

Tenth Session of the United Natipns Pevmanent Forum on Indigennus Isswos
Naw Yorl, May 16 ta 27, 2011

Agende [izm & Fefure work of the Paxmancat Fryom

STATEMENT OF THE SENECA NATION OF TNINANS
™y 15,2611 -

Dulivered by Nl Seneca, S¢nens Nation of Indians

Honarbte Chair and esteamed dMembers of the Permianznt Forem,

The Sszeca MNatisn of Tndfans thanks yeu for the npporinnity ©o teke part In the feath sassion of
the Peommonest Fomrt. This is the fmt secsion of the Pun ¢ Farom that 2 dejogedon from oar
Coancil bes stiznded and wo woltome he cpportnity 1o jolo with the many dhfigeigind
delspsiions of Indipencus peoplcs at fic ictermtionnl level to 2ffirm our sighis & 4 soverelgs
Indigasous naticn.

We ure very proud of the an-going participation by Senesa Natian youtl at the Permanent Forum
sessions. They are joining the huersational comnnumity ata time when the Declarstion has beeo
adopted hy the UN and sapporied by the Usited States. The future work that lies ahsed for them,
and for all of us, is achieving complianec with the Decleration, so that the sights and obligatipns
it contains are respacied ded falfilled.

Aeting in our capacity as a self determining people and 28 o Sovereign nation, iz the 18" recoiry
tha Seacce Mation signed a sarfes of Trexties willt the United States thot zommed ot exclnsive
awnership snd govermanss of eur triories, Tn e Teeaty of Conzndaigus of 1784, (e United
Btates neiincwiedged the Soneca Mation's right so ihe “Eee nse and efoyzent” of Saues fands
in exchangs for Hie Smera Nation®s promise of peece and friendship with the United States, The
Seneca Mation negotinted thess Trenties as a strong, seversign nation living alongside the border
of @ young and vulnerslle United States,
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When the Seneca Mation and the United Statey signed the Treaties, both Treaty paciners
understood (hey wars eatering the Traaties on 2 Nutionsto-Malion basis. At the same fime that
Treaty-making was tking ploce, the Soprems Coust of the United Stetes wos appiving the Law
of Netazns to onr Treaties, Far insiapss, in 1832 Chief Jastica Marshal] affinned et o Treaty
with an InGponous nafion was Gesame s T i other goveral ioa,’

The highes: Counts in Nes Zealand, Camada and Austzxliz bave sfi acknowiedged et Clief
Justice Merskall’s docisions regarding flic xelstinnship between Indigeaous peoples and de Staie
were based upon prinviples of international law.

Honorable Chair, Members of the Permanent Foru,

We testify that the Upited Staies has not respected or hanored s histsrie Treutles with the
Seneca Mation, For instanes, s the 10603, the Uniiad States buitt the Kingua dom and fleoded
one third of our Allegony temitory, temitory thel was gusrsntocd to us woder our Trettes, It dig
36 without our vonsent end in ke fees of oW opposiies, and For the bonefit of won-Seaecz
coruites down niver bistle willin oafueily scouering Toad zoaes. The United States” dam
construction actvisies foreed fe relocation of €90 people whose homes wore where i dvm
Tegervoir wow sits; ten fnusend scres of oor Jand onse rich in foresis, wildlife and or0ps remain
umder water, ‘Thit way an egregious breach of our Tieaty rights which was nofairly upheld by the
Unlted States Supreme Court, The cerrent flooding of the Mississippt and Hy witwlaries is met
with Eympathy and prompl government remediul selion, Our lands meanwhile lfe hayond our
rezch and our econninie vse — state sanctioned taking,

Dioes the Constitation of the United States not pruvide that Treaties eve the supeame law of the
land? Doos mfemations! iaw nof requice the Hiais to bonor and raspect our Traaly?

The continwed viclition of mm Treaties Semonstates that respect for Trenty righis and States’
culigations 0 respect and homor Trenties should remkin an ioteprsdl part of the Prrmanert
Forum®s Sz wosk.

Cur eulture, sotiety and economy are threatened by the faflure of our Treaty partrer ko live up to
the legally binding promiees it mads to us umder our Treatles. We nre here ot the Permanent
Foqum to remind our Treaty pariner thel “might dogs ngt make right” and that intematianal law
kolds Siates acoonniatle for obsarving their obligations.

% {5 clenr St Indigenons peepiee need an impartial sod fulr dispsie resolution tachinisgs il
nses intermatons! taw to address Treaty vications,

We request taet he Permanest Feram recspinend that (e Expert Muechunizm on the
Rights of Indigenons Peoples aot on the conclusions of ke First ard Second United Nations
Seminar on Treatits, Agreement angd other Copstructive Arrangements hetween States and
Tndigenous Peoples, fo examine the Internationsl neéure of Indigenous-Siate Treades and
provide recominondations for developing a mechanism at the internationsl level for
resalving conflicty arising fram Treaties.

¥ marcfiesiey w Georghs, [H37) 31 U5, [ Fer) 515, 5385460
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Fespeat For Treaty ripghis emtallc respeet for pil the wivbity comisived Io the Declarefien, in
pacticular, Todigences peoples’ rights to selfdetermingtion, cultusy, lands, lemiltories and
resourses gnd the rght to development,

The Senses Nation has the capacity i develop a strang economy that would support and merture
the soviat amd qulferal wetl-being of qur poupls, However, our Treaty partuer hag ofien ected
pravey onr right to economic developsnent,

The sight 1o devolopment Is = key aspest of Tranty sighte, Asticle 37 shonld be razd will Acicle
5 {he rpht o eegege Recly T o2ll coopomie activities) sud Asficle 21 {Se wight, wiflout
Siwmsimiigion, o the Inprovamset of stnnomic 22d social conditings), ¥ shopld be intemprated
in confencdinn with Article 3%, dipsanuk peoples® nipht to freely disposn of their nanue! weallk,
whisdh i prewanteed by the fntemational Coverant on Civil end Follzival ftights GCCPR) and the
Tnteractional Covepant vn Ecoromis, Social and Cultoral Righes (ICHRCR), and the right sa
developuiant contained in the Declavation o the Right ta Developrint.

The Seneen Natlun requests thet the Permanent Forum qontinue to support the
development of the fegal fromework for the implemenmtation of Artiele 37 of the
Deeleratiinn, with A particular erspbash ap the inferociion batwaes Trealy righis sad
Todipenous peaplss® right o devufopmend,

ien Predidon: Olume aomemeed e United Stafed” sspport of e Declrefior in Decarbar
3013, he sisted thal wliat saatiered mmost were actions to metch the winds of the Declarmtinn and
that he hoped “that we are sesing a forning point in the refationship hetwsen, our nations.”

Ta adgition to the recommendations above, the Seneca Natlon resputifully requests that the
Permavent Forum make the following recenuncedations:

3. Enconrnge the United States fo move forward with the implmentation of (e
Beogheatlan so that #s sgoption does represeat a forning paind for the vespec of the
tighty of Indigewous pooples.

%, Urge the Hotted Staky to Fonor snd respeet iy Trealy shifpations with Tndigenous
peoples, which fnehudes respreling the right (o eronomie raud soels! development and
far right to develop maturs! veseurces, and fo veork with ity Treaty partuers to
iwplament the Daclaradian ag equals, on 2 Nation-to-Nation basls,

A, Rewommend that States that haye Treaties with Indigenuey peoples commit to
implementing the Deciaration with (heir Endigenous Treaty pavtnnes as equals, using
Hhe ‘Freaifes as » irmmrewori for e implementation.

We join with e siher Hetingrished Aotepaies whe bave reguested it tha Permunent
Forsns coptings iz osfl fr the 7° UN Seminer on Trontiss, Agreoments and Oiler
Canstyueiive Arranperients to be held in 3912 with the support of the Offies of the Thgh
Commisstener fer Human Righis,

Thank you. '

PREPARED STATEMENT OF THE U.S. DEPARTMENT OF STATE

On December 16, 2010, at the second White House Tribal Nations Conference,
President Barack Obama announced that the United States was lending its support
to the UN Declaration on the Rights of Indigenous Peoples (the “Declaration”). The
President stated that “[t]he aspirations it affirms—including the respect for the in-
stitutions and rich cultures of Native peoples—are one[s] we must always seek to
fulfill.” The Administration also released a document, which was referenced in the
President’s announcement, titled “Announcement of U.S. Support for the United Na-
tions Declaration on the Rights of Indigenous Peoples—Initiatives to Promote the
Government-to-Government Relationship & Improve the Lives of Indigenous Peo-
ples”"—about U.S. support for the Declaration and the Administration’s ongoing
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work in Indian Country. The text of this statement can be found at: http://
wwuw.state.gov [ documents [ organization [ 1563223.pdf

Background on the UN Declaration on the Rights of Indigenous Peoples

The Declaration was drafted under the auspices of the United Nations and in-
Kollxéed representatives of member states, indigenous peoples, and other stake-

olders.

On September 13, 2007, the United Nations General Assembly adopted the Dec-
laration by a vote of 143 in favor and four against. Eleven countries abstained from
the vote (Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Ni-
geria, Russian Federation, Samoa, and Ukraine) and 34 countries did not partici-
pate. The United States, Australia, Canada, and New Zealand voted against adop-
tion of the Declaration.

In the last few years, all four countries that voted “no” have changed their posi-
tion. Samoa and Colombia have also lent their support to the Declaration.

As explained in the Announcement document that accompanied President
Obama’s remarks, the Declaration is “not legally binding or a statement of current
international law” but has “both moral and political force.” It expresses both the as-
pirations of indigenous peoples around the world and those of States in seeking to
improve their relations with indigenous peoples.

The U.S. Review of its Position on the Declaration

The decision to review the U.S. position on the Declaration came in response to
calls from many tribes, individual Native Americans, civil society, and others in the
United States, who believed that U.S. support for the Declaration would make an
important contribution to U.S. policy and practice with respect to Native American
issues. This message was delivered by many people in many contexts but, perhaps
most importantly, tribal leaders expressed this view directly to President Obama
and other senior Administration officials at the White House Tribal Nations Con-
ference on November 5, 2009.

On April 20, 2010, at the United Nation’s Permanent Forum on Indigenous
Issues, Ambassador Susan Rice, the Permanent Representative of the United States
to the United Nations, announced that the United States would undertake a review
of its position on the Declaration and that it would do so in consultation with Indian
tribes and with the input of interested nongovernmental organizations.

In reviewing the Declaration, all interested U.S. Government agencies had an op-
portunity to review the text of the document and provide their views on whether
the United States should support it. Each agency was asked to compare the instru-
ment to U.S. laws, regulations, policies and practices in its area to determine the
degree to which the provisions of the instrument were already reflected in those
laws, regulations, policies and practices or could be in the future.

Because of the subject of the Declaration, in conducting their reviews of the Dec-
laration U.S. agencies consulted extensively with tribal leaders. The agencies held
three rounds of consultations, one in Rapid City, South Dakota, and two in Wash-
ington, D.C. In addition, the agencies conducted outreach to indigenous organiza-
tions, civil society, and other interested individuals. Tribal leaders and others con-
tributed to the review through their attendance at the consultation and outreach
sessions, participation in those sessions by means of conference calls, and written
submissions. In total, over
3,000 written comments were received and reviewed.

The conclusion of the interagency review was that the United States could sup-
port the Declaration so long as that support was accompanied by appropriate under-
standings as set forth in the “Announcement of U.S. Support for the United Nations
Declaration on the Rights of Indigenous Peoples—Initiatives to Promote the Govern-
ment-to-Government Relationship & Improve the Lives of Indigenous Peoples” ref-
erenced by President Obama in his statement of U.S. support for the Declaration.

U.S. Support for the Declaration

As described above, the UN Declaration was adopted by a vote of the UN General
Assembly in 2007. There will not be another vote on the Declaration. Therefore,
countries that have changed their position on the Declaration since 2007 have done
so via public announcements of their new positions. President Obama’s announce-
ment on December 16, 2010, and the accompanying Announcement document cited
above, are the official U.S. statement of support for the Declaration. No further
steps are required to indicate that the U.S. supports the Declaration.

U.S. support for the Declaration goes hand-in-hand with the U.S. commitment to
address the many challenges faced by Native Americans throughout the United
States. That commitment is reflected in the many policies and programs that are
being implemented by U.S. agencies in response to concerns raised by Native Ameri-
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cans, including concerns about poverty, unemployment, environmental degradation,
health care gaps, violent crime, and discrimination.

Conclusion

The Department of State appreciates this opportunity to submit written testimony
to the Committee on the important issue of U.S. Support for the UN Declaration
on the Rights of Indigenous Peoples.

United Mations Permanent Forum on Indigenous Issues
Eighth Session May 20, 2009 UN Headquarlers New York, WY

Agendx Mem: 4 (1) Humun Rights

Implementation of the United Mations Decluration on the Rights of Indigenous Peoples

Statement by Tupac Enrique Acosta, Yactacheauh
Tlahtokan tlahuacalli, Izkalotlan Aztlan
O'odham Nations Terrilories, Abya Yala North

Gload preeting to all my relatives, relations of Indigenous Peoples from around the world and
distingnished members of the Permanent Forum:

Madarn Chair,

Ayo. Today we are called to address collectively a review and follow-up on recommendations matle to
the Permanent Focum regarding implementation of the UN Declaration en the Rights of Indigenous
Peoples, In the mament of reflection, and at a time of convergenee thut realives the erises of elimate
change and global cconomie recession as the frame of collapse of the dominant planctary paradigms of
human economic and social development, the work of the Permanent Foruny and the self determination
of the Mican Tlacah Cemanahunc — Indigenons Peeples of ihe World - also faces the challenge of
redefinition aod clarification.

At the Inftiaton of this Eighth Scssion of the Permanent Farem, the Indigenous Peoples Global Caucus in
our apening stetement referred to this challenge as a foretelling ol the call (o all members of human socicty
torecognize the UM Declaration on the Rights of Indigenous Peoples 25 a necessary instrument to address
comprehensively and simultancously the global climate crisis and economic recession as a mechanism of
warld peace.

As process and product of standard setting at global scale, the UNDRIP integrates ihe self-determination of
Indigenouns Peoples with the principle of peaceful cocxistence among all peoples as a Human Right. The
realization of the UNDRIP expresses the universel and fundamental reality of all systems of international
jurisprudence, cmerging from the evolving inter-relntions of customs und usages of distinet peoples, and
finally cadification in the stalutes and mandates of the government states, individually and colleetively.

The UN Charter itself proposes 1o defend this process as an instrument of world peace, by implementing
meehanisms of combined effort among the Peoples ofthe United Matioos through injernaticonal cooperation.
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In review and follow-up to the recommendations made to the UNPFU over the past eighl sessions, it is
evident that taken as a whole, the implementation of the UNDRIP institutes a new systemic standard that
calls for complementary readjustment among entities of the govornment states and the Mations of the
Tndigenons Peaples, normalizing peaceful relations based on mutual respect and cooperation.

The potentiul that Lhis systemic standard may serve to assist in addeessing the global climate crisis is only
just beginning 1o emerge. By !iuking and codifying the principle of respect [or cullural diversity with
aeknowledgement of collective ecolagical responsibilities, the UNDRIP cstablishes & new framework for
the ancient principle of respect for Human Rights of the Future Generations of all peoples, “The
iramediate challenge is to bring to scate the necessary economic policies of accountability to the processes
driving the global economy, in accord with the parallel principle of global ccological responsibility.

‘That President Evp Morales of Bolivia has been successful in having the UN adopt the international day
of Mather Earth, allows the glimmer of liope to reignite among the Indigenous Peoples of the world. We
arrive ot the Permanent Forum today in expestation of the foretold redefinition and clarification of the
reletionship of pur human societics in relationship to the material world as one of a sacred and
complamentary natore and not the predatory patriarchal practices controlled by extractive industries whose
corporalions are driven only by profit and greed.

As 50 85 wg, the Nican Tlacah Cemanahuae - Indigenous Peoples of the World mave towards realization
of our self determination in conjunction with the work of the Permancnt Forum, itis essential that we engage
in a review as well of the puiding conceptual frameworks thet have driven the processes of not only
implementation strategizs regarding the UMDRIP but the underlying paradigms of secial cognitien and
policies of plobul governanee related to the mandates of the UN Permanent Forum on Indigenous Peoples.

Clurifienfion:

The Tndigencus Peoples Global Caucus has submitied at this session the recommendation that the
appropriate and special measures be underlaken, in view and review of the adoption of the UNDRIP, to
redefine and clarify to the Permanent Forum on Indigenous Issues thal Iuture sessions of the Permanent
Forum be implemented as convenings of the UN Permanent Forum on Indigenous Peoples.

In concurrence with this recommendation and in the spirit of self determination, as siated by the
distinguished Chairperson in her opening rematks, “Tt is imperative that effective and meaningful
participation in decisian making bodics at all Jevels is insured,” we now submil that the shift in the
framewark of svaluation Jfor mandates of the Permanent Forom called for by the UNDRIP is the necessary
pivotal act in order lo reaiize “elfective and meaningful” implementation sirategies related to the UNDRIP
and the ongoing efforts of this Pennanent Forum.

In this regard, the Indigenous Peaples Global Caucus has stated in our recommendation delivered in our
opening romarks at this session of the Forum that:

“We affirm that the adopiion of the Declavatian on the Rights of Indigenous Peoples establishes a new
framework of evalnation for the work of the P'ermanent Forom and all initiatives of the United
Mations system.”
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Taking this point of deparaure o elaborate on the implications For the dual mandates of the Permancit
Forum, let us state an initial point of elarification:

The tedefinition of Lhe Permanent Forum as an instilution of the UN on Indigenons Proples, insists that
there be acknowledgement, affimetion in policy and protecols of peocedure in realization of the fact that
we, the Indigenous Peoples of the world in partnership with member states of the UN system, have
agreed to collaborate in the agenda of the Permanent Forum in aceord with a mutual understanding that
we shall complement our efforts under a Dual Mandate.

This principle and clarilication is necessary and called for by the new paradigm n intemational relations
mandated by the UNDRIP, and the redefinition for standards of intemational diplomacy in relalion to
Indigencus Peoples that the Permanent Forum must exemplify and implement a2 lead programme for the
UM system.

In fact this clarificalion is nothing new, bul in fact reflects the aneient protacols of Indigenous
International Law, the Jurisprudence of realily that conumands all human societies to live in
cquilibrium with the natucal world and each other. We speak now of the laws of relationship among all
the nations of lile, whose constitution and chartars are deawn by the intricate and powarful
interdependence of ecosystems of the land, the waters, the winds, end Lhe sucred fire.

In this comtext, and in complement to the principles referenced in the principles of the UNDRIP, the
essential question is fiamed: Is the institution of the United MNations system an instrument of Human
Soviely, a mechanism lo promote sustainable social and economic development, or bas the UN degraded
jtself inte a tool of special interests and fractured allegianecs driven by extractive economit processes
that threaten to devour our very Mather Earth?

In response, the UN Permanent Forum on Indipenous Peoples is uniquely positioned at the threshold of
potential to eonceptualize, act, evaluate and follow-up on the chatlenges of addressing the issues of
our callective agenda. In cansequence, we submit the following affirmations and proposals for action:

& That the UNPFII take the necessary speeial measwres Lo acknowledge and implement the UNDRIP
as an instrument of world peace for all pzoples.

» That implementation strategies of the UNDRIP acrass the UN system bz complementary and
systemic initintives that link » Human Rights approach with the local, regional and imernational
strategies addressing the climate change crisis.

» That the principle of Free, Prior and Informed Consent be respected and applied to the
development and implementation of global economic infrestruciuces and reeovery systenis that
operate os drivers ol the global ecanomy, as these may relate to the Rights of Indipenous Peoples
in terms of scif determination and development, In the context of the UNDRIP, and within the
torizon of the real throats of the elimate elianpe orisis, the principle of Free, Prior and Infarmed
Consent cannot be applied on a merely praject by project or region by region basis, but must be a
systemic standard and instrument to address the need for cosmetric cultural transformation of
our human saciety as a whale.
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+ That ecanomie indicators of the Indiganons Peaples plobally sutside of the monetary “markel
based™ systems of the govemment states be broughl farward in order Lo assess and evaluate
priotttics and cffective sirategies of economie and social development within a [ramework that
links a [Tuman Rights approach with collective ecological responsibilities. (Such as: Seven
Global Currencics of the Indigenous Peoples — Lite Sustaining Systems of Exchange and
Complementarity).

+  Weagain reaflimm the call by the Indigencus Peoples Global Caucus for the Permanent Forum
carry out a stndy asscssing the implementation of the Millenninm Deyclopment Goals,
contextualized by Lhe new systemic slandard of the Declaration on the Rights of Indigencus
Pcoples, such smdy to be presenied at fts 9% session in 2010,

» Thal as essential element in this process, the representation of regional arganizatiens of the UN
{such as the Organization of American States) respect the principles of self determination and
Humen Rights of Indigencus Peoples now codified in the UNDRIP, and mandaled by UNGA
1514 and 1541. Specifically, we call npon the member states of the OAS to comply in respect of
Universal Human Rights and in particular gur Rights as Indigenous Peoples in relation to
international borders of the states and national icmmigration enforcement policies across our
continent of Abya Yulu [the Americas].

«  That the UNPFT], as act of implementation and systemic standard setting, prepare [or the arrival
and official archiving of the body of Treaties, Canstrociive Arrangeinents and Accords between
the Nations and Pueblos of Indigenous Peoples and the yovemment states of the LN syster, to
be implemented during the 9 Session of the Permanent Forum in 2010, and that the Marlinez
Treaty Study be integrated and updated accordingly.

» That the Secretariat of the IINPFII facilitate the officialization of interventions, oral and wrillen,
by the Indigencus Peoples Globel and regional cavcuses, delivered for submissian ta the UNPFI
and in exchange among each other.

» That in follow-up to the above and in anticipation of emerging themes for firmire work, the
UNPFI establish partuership with the diverse inftistives of the Indipenous Peoples across the
planet in terms of Bducation snd Human Rights of the Tndigenous Peoples, in accord with the
pringiples of the UNDRIP, and in particular as related to the development of complementary
systems and services of soriul cognifion, compilation and dissemination of bioregional
plannoing instruments, such as the Indigenous Peoples Grography Project.

PREPARED STATEMENT OF VELDA SHELBY, CITIZEN OF THE KTUNAXA NATION

Please accept my personal testimony as part of the United States Senate Com-
mittee on Indian Affairs hearing on the United Nation’s Declaration on the Rights
of Indigenous Peoples. My name is Velda Shelby and I reside on the Flathead Res-
ervation in Montana. I am a citizen of the Ktunaxa Nation enrolled with the Con-
federated Salish and Kootenai Tribes. The Ktunaxa Nation also known as the
Kootenai Tribe consists of about 7,500 citizens who possess a distinct unique cul-
ture, an isolate language and family ties. Our nation is indigenous to the Rocky
Mountain corridor of North America. The key issue I seek resolution to is border
crossing jurisdiction for aboriginal peoples whose lands were severed by the U.S. Ca-
nadian International Border.

To achieve resolution, we must first restore the Ktunaxa Nation. Prior to the
founding of the United States of America and the country of Canada, the Ktunaxa
were a unified nation. With the establishment of the U.S. Canadian border in 1818,
our independent sovereign nation was severed resulting in countless human rights
violations amassed over the past two centuries. Essentially, as citizens of these for-
eign countries, our sovereign and aboriginal rights are not recognized and we are
treated as immigrants and have become second class citizens in our own homelands!

Mr. Chairman, I respectfully appeal to your wise counsel to assist the Ktunaxa
Nation in addressing this grave injustice. My people only recently began to speak
English, my grandmother, the late Adeline Mathias uttered her first English word
in 1918 and her parents had no use for English. Just as we were not properly rep-
resented in the 1855 Territory of Washington treaty negotiations, the Ktunaxa were
not accorded civil or human rights in the taking of their homelands. With the polit-
ical and geographic division of our peoples, we are severely disenfranchised and ex-
ploited in every way by all levels of government imposed on us.
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Our nation has been decimated by foreign intervention and generations of
Ktunaxa have suffered the consequences. My understanding of the UN Declaration
on Indigenous Populations before you is that it calls for recognition of the rights of
indigenous peoples. This includes the right to redress when lands, territories, or re-
sources of Native nations have been taken without their informed consent. Mr.
Chairman, based on all accounts, my ancestors were simply denied the opportunity
to gave their informed consent. Furthermore, it was impossible to render their con-
sent due to the aforementioned language barrier.

A few weeks ago, you posed a question to the Tribal leaders who provided expert
testimony at the Senate Committee hearing. I would like to respond to your inquiry
of a proposed course of action to resolve my particular issue. I would like to develop
a bilateral international agreement with the United State of America and Canada
to set forth the principles of human rights through a uniform policy that recognizes
and upholds the geopolitical jurisdiction of the Ktunaxa Nation. This international
policy will lay out the procedures required to make our Nation whole again. Specifi-
cally, our nation state will be defined territorially so we are no longer considered
immigrants in our own aboriginal lands. Then as the constructs of sovereignty dic-
tate, our citizen’s rights will be further validated through self-rule or self-govern-
ance whereby we will form a representative government to fully restore the Ktunaxa
Nation. We must reclaim our independence to fully realize and exercise our aborigi-
nal rights and civil liberties.

The Ktunaxa Nation comprised of all seven bands (Klitgat Wumlat, Yakannuki,
Akinqumlasnuqli’t, Aquam, Ksanka, Aqankmi, and Akisq'nuk) will then charter a
course for our future with full recognition and the cooperation of both the United
States of America and Canada. As a nation, we will embark on true self determina-
tion to serve as the true ambassadors of our homeland and continue our steward-
ship of the land while representing Ktunaxa interests. This will be a new beginning
for my people who have suffered for the past 200 years as a fragmented Nation.
Just as the African nations, the Arab Spring and the Maoris have exercised their
sovereignty to free themselves from subjugation and foreign rule, we Ktunaxa would
like the opportunity to formally organize ourselves back into the great Nation we
once were prior to contact.

Chairman Akaka, I hope your powerful committee will accept this response as log-
ical resolution to our immediate problems as indigenous peoples of North America.
History proves that we cannot afford to delude ourselves with the false hope that
foreign governments represent our interests. I personally believe that the answer to
every single problem we encounter lies within ourselves as Kootenai people. Until
the great Ktunaxa Nation is restored to exercise sovereignty to the fullest extent,
we have no protections of indigenous rights as the first nation of these lands. There-
fore, I urge the U.S. Senate Committee on Indian Affairs to revisit the fundamental
rights of indigenous nations as you apply the proposed human rights protections.

Perhaps, we can form a subcommittee to advise on the restoration of severed na-
tions as a starting point to adopting the UN Declaration before you. I believe the
Ktunaxa stands prepared to manage their own affairs and we are ready and able
to come to the table to resolve the jurisdictional issues associated with the US Cana-
dian international border.

Mr. Chairman, let us take this Declaration of Human Rights for Indigenous Peo-
ples and empower our indigenous nations to restore our inherent and sovereign
rights. Now, my question back to you Chairman Akaka, will you stand with us?

Thank you for allowing this opportunity to express my concerns and to propose
a solution for the Ktunaxa Nation of North America. Taxas.
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PREPARED STATEMENT OF VIVIAN AINOA, PRESIDENT, PAPA OLA LOKAHI

Aloha Senator Akaska and Henorable Members of the Senate
Commitiee on Indian Affairs. My name is Mrs. Vivlan Alnoa,
president, Papa Cla Lokahi (PCL), the Native Hawaiian Health
Board. POL is recognized in federal legislation as the lead agency
in addressing issues and concems of Native Hawaiians nationally
around health and wellbsing and has the responsibility of
implementing federal policy as it relates to improving the health of
Native Hawalians to the "highest possible [evel."”

My comments are brief. POL is in full support of the President's
policy to review and support the UN Declaration on the Rights of
Indigenous Peoples. Native Hawalians are one of three major
Indigernous Peoples in what are now states of the United States.
This Declaration brings to the forefront the special relationship
which we have with the United States. It will enable Native
Hawaiians to finally engage in consultation discussions with the
federal government and to hopefuly be par of a federal
infrastructure which fully recognizes Native Hawailans on par with
the other Indigenous Peoples of the United States. | have
attached to my testimony today my initizl comments to the US
Department of State which describe in some detail why we feel
this Declaration is so imperative to the health and wellbeing of
Native Hawaiians. Thank you for holding this Oversight Hearing
and we wish you, your staff, and all the Committee Members our
an-going aloha and mahalo for your kokua.
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Attachment

Statement on the
United Natlons Declaration on the Rights of Indigenous

Peoples

to
The United States Department of State

July 12, 2010
Vivian Ainoa, President

Aloha. Papa Ola Lokahi (POL) is the federally recognized Native
Hawailan Health Board under the Native Hawaiian Health Care
Improvement Act (42 USC 11701 et seq} as the lead national
MNative Hawallan NGO, addressing the health of the Indigenous
people of Hawaii. The indigenous peaple of Hawaii never directly
relinquished their claims to their inharent sovereignty as a pecple
or over their national lands to the United States, either through
their monarchy or through plebiscite or referendum,

Papa Ola Lokahi recognizes the United Nations Declaration on the
Rights of Indigenous Feoples and has adopted lts tenants and Its
principles of sel-determination and human rights. Papa Ola
Lokahi firmly requests the United States to change its position,
endorse the Declaration, and become a signatory to the
Declaration so as to achieve fuil consensus on human and
indigenous rights.

As noted in the United State’s September 13, 2007, press releass
attempting to justify its non-support for the Declaration, the United
States notes it was a supporter of this effort at its inceplion. It is
unfortunate that United States unilateralism towsards its indigenous
peaples is one of the basic tenants of its foreign policy. Many, if
not all, of the "observations” raised by the United States Mission to
the United Nations in its press release are colored by this policy.
This is in conflict as the United States was a founding member
and signatary to the United Nations Charter which in Chapter {X
directly referenced whal more than fifty years later, it had issues
with. This ambiguity is compounded by the fact that tha United
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Siates is already a signatory 1o the Intermational Cavenant on Ecohomle, Social
and Cultural Rights; the International Covenant on Civll and Pelitical Rlghts; and
the Vienna Declaration and Programme of Action. The United Nations
Declaration on the Rights of Indigenous Peoples simply restates more finitely
what has already been said in these international documents.

Of particular interest to POL are the references focusing on Indigenous Paoples’
health and wellbeing in the Declaration. The intricate relationships betwesn
health and weliness, culture, spiritual beliefs and land are all intricate to Native
Hawaiian hezlth and wellness. Much of what is noted in the UN Declaration is
already embodied In Unlted States law as part of the Native Hawaiian Heaith
Care Improvement Act (P.L. 111-148, 42 USC 11701 et seq, as amended).
These include: The rights to preserving and protecting Native Hawailan culture
and self-delermination; the rights to determine and establish thelr own heaith
institutions which particular focus en “"elders, women, youth, and children and
persens with disabilities®; the right to their fraditional medicines and to malntain
their health practices™; and the right to maintain and strengthen their distinctive
spiritual relationship with "thelr traditionally own lands, territories, waters and
coastal seas and other resources.”

The Unlted States consistently disregards the human rights and the rights of the
Indigenotis people of Hawail by systemically and categorically affording
consultation to recognized tribes only, even though Congress has directed
agencies fo consuli with Mafive Hawaiian NGOs under several laws affecting
Native Hawaiians. Pzpa Ola Lokahi acknowladgss that the Administraiion has
reached out to federally recognized Tribes and has appointed a Policy Advisor on
Native American Affairs; however it has not provided an express separate and
distinct poliey upholding the right of cansultation for the Indigenous peoples of
Hawail by Exsoulive Order or Memorandum. The United States policy of
affording consultation to some indigenous peoples and not other indigenous
pcoplas makes its statements at lhe United Nations Permanent Forum on
Indigenous lssues by the Unitad States Delegate before the indigenous psoples
of the world meaningless. Endorsement of the Declaration of the Rights of
Indigenous Peoplas and execuling an Exacutive Order which affords consultation
with federal agencies for all Indigencus peoples of the Native American
cantineni, Alaska and the Pacific must be dene to upheld human and Indigeneous
rights,

Buring the Durban Review Conference in April 2009, 182 States from all regions
of the world reached consensus on an outcome document in which the
Welcomed ihe adoplion of the UN Declaration on the righis of indigenous
peoples which has a posiiive impact on the proteciion of victims and, in this
conifext, urgeld] States fo take all necessary measures lo Implament the righis of
indigenous peoples /n sccordance with internalional Auman rlghts instruments

without discrimination. .. (UN Office of the High Commissfoner for Human Rights,
Outcorna dacument of the Durban Review Conference , 24 April 2009, para. 73).

Papa Ola Lokahi urges the Prasident of the United States to uphold and rise }Nith
the world on human and indigenous rights and sign tha United Nalions
Declaration on the Rights of Indigenous Peoples.

Thank vau for the opporiunity to comment on this critical moment in United
Statea history.
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PREPARED STATEMENT OF STACY DEACON, ADMINISTRATIVE ASSISTANT, ALASKA
NEWSPAPERS INC.

Dear Chalrman Paniel K, Akaka and Members of the Committes:

Thank you for this opportunity to share my experience with discrimination in
the State of Alaska, Qur state is the highest in the nation in regards to
diserimination against Indigenous Peaple.

Since this s one of the topies at the hearing “eliminate disctimination”. My
request for the Commitree is that my diseimination stery is a key discussion point.
There needs to be an end to discrimination against all people.

Most recently. my family and I were approved for housing, until the landlord
had a serles of Inappropriate questions about our nalive heritage and we were
ultimately denied a baslc need for housing.

In which, | have published o story in the Rural Alaska Newspapers regarding
this discrimination matter. Please see the attached story “Heusing Discrimination
Isn't Qld History in Alaska™ {Attachmant A)

1 apprecdlate your concern with discrimination in regards to Indigenous Feople,



176

Attachment &

OPINION: Housing
discrimination isn't old history
in Alaska

I wanted to share my personal experiance with housing and the narrovs-mindedness
that Is still occurring In Alaska today. Most recently, our family was in need of
housing. We had been living with refatives for quite some time and we realized that
our 3-year-old daughter needed her own hedroom and how I really wanted my own
kitchen once again. So, we all decided to go out apartment searching and found a
really nice two-bedroom apartment with a view of the Chugach Mountalns.

We called the fellow who posted the "for rent" sign on the frant of the property and
scheduled 2 viewing of the apartment. The apartment had exactly what we weare
looking for: a dishwasher, nice [iving room size, balcony, nice bathraom and the
laundry room right outside the front doer. Although, it could have used some paint,
new floor boards, tharmostat and the kitchen reslly nesded same scrubbing, but they
were all minor fixes and we were definitely interested.



177

After some preliminary questions about employment and the standard questions
about the permanent residents, the fellowr asked if we wanted to go ahead and
submit an applicatlen, In which case, we did and listed all of our information timely
and honestly. He was still interestzd in our Family and seemed like he wanted to rent
to us. However, just ke every other landlord, he and his wife had to process the
application. Everything checked out with our employment and they called us with the
go-ahead, During this phone call, we made an appointment for the lease signing.
They advised us that we needad to have the electricity turned on in cur names, have
a couple of paycheck stubs ready and, of course, bring our state Identification cards
to the lease signing.

During this phone call, I also advised his wife that we would have o place a hold on
the apartrnent with the security deposit and that we would have the entire rent with
the next paycheck. I did net have the entire amount because I had to use my
previous paycheck to go back fo the village for a funeral. His wife seemed a llktlz
hesitant but said to meet with the husband anyway and to bring the requested
documents,

I turned on the electricity the following day, already had ocur paycheck stubs, the
deposit in hand and I was off to see the landlord to sign the lease. This is where the
story takes an Interesting turn. When I met with the landlord, he had same very
troubling questions about our cuiture based on the earlier conversation I had with his

wife.

He said, "I have some questions first off; what happens when you have to go back to
the vllaga?”

I said: "I would not be able to because I would need ta pay the rent and that is my
priarity.”

"Well I have rented to Native Families before and they have always ieft me high and
dry. When sometimes one of the family members goes back or the entire family goes
back, I am left there stuck and I just don't think this is going to be a good fit, but 1
will talk ik over with my wife, but she is a ot less understanding than I am."

Then he asked, "By the way, where did you mest your companlon?"

I said, "Through a mutual friend.”
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He also continuad with "Lel's see, how old are you and how ald is he?"

I gave him our ages. He als¢ asked where he was from, I lel him know he was from
another small Native villaga. Even though, I didn't know the outcome, I recognized
that look of disappreval.

Al this point, I wanted to make sure we would have a roof over our heads, so 1
pleaded with him and sald, "Pleass, sir, would you reconsider?”

He centinuad to the door and said, "we'll just go abead and repost the far rent sign
and if we dan't get anybody by the thirtieth of the month, we'll no ahead and give it
YDU."

Then we ware gutside of the building and he asked, "What village Is yaur dad from?”
I said, "My dad Is from Grayling."

After that, he asked, “Where is your mom from?"

1 told him, "My mem is from North Daketa.”

He asked, "Oh, what Is her ethnicity or heritege?”

1 sald "She is Native American.”

Then he sald, "Gh, 0K, We'll be in touch, then, and Ul let you krnow."

He called the same evening and said, "My wife and [ said no! And yourll need te
contact the elactric company and sea if they will reimburse you the electric deposit
and if they don't, then I will."

I asked him, "Well, if you are not going to rent to me, even after we met all
requested requiraments; will you reimburse the electric dapasit promptly?®

He said sharply, "I will gat it ta yeu whan I do and that's tomorrow after 5 p.m. —
goadbyal”

That same night, I was so devastated about not getiing the place, after ali we went
through. I just cried. It wasn' untll the next morning that I thought about the entire
eplsade of not getting the place. Then I thought, "Did we just get discriminated
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against?” Now, if you know me — I am not one to use this word "discriminated”
lightly. I tried to rationalize the entire situation over and over; it was just then, I
realized that we were discriminated against,

I thought to myself, this can not be happening but it it is, I am going to do
something about it. That's when I contacted a local state agency, gave them an
overview and asked "Is this something you can help me with, or is It invalid?" Tha
nice lady said, "Oh no, this is exactly the kind of cases we like to know about and
this quy has to be stopped!” Just for a second, I f2lt lke someone actually heard me,
I continued with the case notes, dropped them off and we now have a current case
pending. We shall ses where it lzads, but either way at least same light has been
shed,

We continued to look for an apartment and luckily found an even bettar byvo-
bedroom, not with a view, but better indeed. It has the much needed dishwasher,
laundry room right outside the front door and an addad bonus; nice lighting. It also
has & small yard for our 3-year-old to play in. This is whers we plan on having family
tirne with barbecuing and sun-surfing. Now that we understand how difficuit it is to
find a nice place with good pecpie, we plan on living there for a long Yime.

PREPARED STATEMENT OF HON. DENNIS L. McDANIELS, ELDER CHIEF, MADESI BAND
OF THE PIT RIVER TRIBE

I would like to say, on the Rights of indigenous people, “We have a Right!”
I can’t take my problems to the Bureau of Indian Affairs or the Pit River Council.
So, I have no Right.
I don’t know where to start with all of the violations. BIA, the Pit River Council,
I don’t like pointing fingers at any one. I would like to see an audit on the Pit River
Council and use a world’s leading investigative firm, like Kroll Associates, to look
at its past business dealings under the duo. That would be a start. That way you
could see what is wrong and fix it.
Thank you.
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PREPARED STATEMENT OF MICAH MCCARTY, CHAIRMAN, MAKAH TRIBAL COUNCIL

Dear Chaizman Akska and Vice Chairman Barraso:

[ write to yon on behalf of the Makah Indian Tribe reparding the Committee on Indian
Alfairs” cansideration of the demestic policy implications of the United Nations Deelaration on
the Rights of Indigenous Peoples. We swengly supported the Obama Admmisistrtion®s approval
of the Declaration and were gratified to see Uniled States” formal endorsement af this imporant
document in December of last year. We also appreciare the opportunity provided by the
Committee to include the Makah Tribe's views on how the United States can change domestic
policy ta faithfully implement the terms of the Declaration. We respectfully request that this
letter be added to the reeord on this issue, .

The Makah Tribe has lived on the rorthwesterm-nost tip of what is now the continental
United States Tor thousands of years. The Tribe Iived in harmony with its marine environment
and enjoyed & thriving commercial marifime economy at the time of first contaet with
Europesns.  Qur subsistence, economy, culitire, and ceremonies were — and continue to be —
derived from the bounty of the sea and the deep forests of the Qlympic Peninsula. When the
Tribe ceded over 300,000 acres of land to the United States in 1855, our ancestors insisted that
“the sea [was their] country” and that their “right to fish and take wheles and get food where
[they] liked” be preserved. The United States expressly agreed to these conditions. Its solemn
promise is recorded in the 1855 Treaty of Meah Day, which secures the Tribe's “right of taking
fish, and of whaling or sealing at usual and accustomed grounds,” as well as the right of hunting
on open and unclaimed lands.

Despite the strength of the Lreaty as binding federal law, we find our traditional maritime
culture and economy under sicge on many fonts, Aller the de-listing of the Eastern North
Facific gray whale from the Endangered Species Aet, the Tribe sought to resumc its cercmonial
and subsistence wiale hunts, With the assistance of ihe United States, we secured a smail
subsistence quota to harvest gray whales from the Interoational Whaling Commission (IWC) and
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successinlly harvested our first whale in over 70 years 1999, The huont triggered a great cultural
revivel on our remole reservation,

However, a federal court subsequently held that, despite our sxpress trealy right and the
TWC guota, wc must obiain a waiver from the take meratoriom in the Marine Mammal
Protection Act (MMPA) in order to cantinue hunting whales. The process far obtaining a waiver
under the MMPA js extremely complicated.  Allhough we submitted a request far a waiver in
2005, we hove yet to receive a heering on our request, Notably, the same waiver requirement is
not imposed on Alaska Native harvests of whales or other marine mammals, or even an the
incidental take of whales and other marine memmels in non-native commercial fisheries.

The requitement for the Makah Trihe to obdain a walver under the MMPA and ihe
proecess for abtaining a waiver shauld be reviewed in light of the TN, Declaration, particularly
Article 37°s provision for the enforcement af treaties with indigenous peaple. It is clearly
inconsisient with the Declaration to permil some native peeple and mon-native commercial
fisheries 1o take marine mammals without securing a waiver under the MMPA, while imposing
the waiver requirement on the only tribe in the United States that has an express treaty right to
take whales and seals. In additfon, as long os the waiver requirement remnins in place, the
federal ngencies implementing the MMPA should work with the Tribe to expeditiously complete
the waiver process in 2 manner that uphelds the federal government’s tust wesponsibility 1o the
Tribe and the ksgal rights seeured imder the Treaty, as contemplaied by the U.N, Declaration.

We nlso face muitiple threats to our treaty fishing rights. For example, the National
Oceanie and Atmospheric Adminisgation’s Cffice of National Marine Sanctmaries (ONMS).
which oversecs the Olympic Coast Netlonal Marine Sanctuary (OCNMS) and other pational
marine sanctuaries, is seeking greater repulatory anthority over fisheries, including the Tribe's
commercial, ceremonial and subsistence fisheries. This is of paricular concerm brcause our
treaty fishing rights are confined to our “usual and accustomed fishing grounds and stations,”
and the Sauctiary inchides a large portion of these traditdonal fishing grounds.  Unfortunaiety,
the ONMS has heen pushing for greater regnlatery control over fishing in sanctuaries nationwide
and has disreparded the unique legal obligations of the United States to the Makeh and othier
treaty tribes in the ODCMMS. This teo is inconsistent with the policies expressed in the U.N,
Declaralion.

Anather issue of fundamental importance to the Tribe concerns our most important and
productive traditfonal fishing prounds. Those grounds lie some 10 to 20 miles northwest of our
reservation in waters off the coast of Vancouver Island and were a particulardy productive
location for the Tribe's Pacific halibut fishery, its most important treaty-time fishory. In the
landmark Northwest trenty fishing rights litigatien, the federal cowts found that these grounds
were a part of the Makah Tribe’s treaty-time fishing grounds, that is, they arc fishing grounds in
which the United Stales cxpressly promised to secure the Tribe’s right to fake fish. However, in
1976 Canada asserted fisheries jurisdiction over these waters and in 1979 the United States and
Caneda ¢nded reciprocal fishing privileges for Pacific halibut in each other’s waters. Ever since
then, the Tribe has been unable to access these fishing grounds for its most important treaty-time
fishery. The Tribe has sought the assistance af the United States in addressing this situation, and
the U.N. Declaration now pravides a strong foundalion For the provisicn of such assistance.

We recognize that the U.N. Declaration is not o self-executing treaty with the full force of
law, However, it constitutes the world’s most comprehensive statement of the rights all
Indigenous Pecples—individustly and collectively—shouid possess, and articulates the standards
that countries should strive to attain to ensure that our rights are prolected. As a signafory to the
Declaration, the United States should work with and in suppert of the Makah Tribe as we fight
for our treaty rights on a daily basis, seeking 1o vnsure & future that retaing the way of life our
ancestors secured for us with the treaty guarantees.
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PREPARED STATEMENT OF THE HAUDENOSAUNEE CONFEDERACY, ONONDAGA NATION

Chalrmian Akzka and members of the Commities:

The Haudenosaunoe sends grestings to the Unlted States Senate

Committee on Indian Affairs. We express our gratitude for the Committee's
effort to review the UN Declaration on the Rights of Indigenous Pecples and its

passible implications within the United States legal and political regimes.

Thé Haudenosaunee, sometimes called the Six Natlons Confederacy,

has been in existence in North America for countless generations and we s2nd

to you our wishas for peace and friendship as we alsa did with your founding
fathers over 200 years ago. We are camprised of individual natians; the Mohawk,
Oneida, Onondaga, Cayuga, Seneca 2nd Tuscargra netions and reside on

territories located primarily in northeast United States znd southeast Canada.
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This Statement is being submitied in the spirit of “polishing the covenant
chain, within the history of our treaty relationships, as we have a longstanding
treaty relationship with the United States formalized in both t.he 1784 Treaty

of Fort Stanwix, the 1789 Treaty of Fart Harmor and the 1754 Treaty of
Canandalgua. These treatlss confirm the Haudenosaunes legal and political
status with the United States but mare importantly, established peace and
friengdship that commits both parties 1o pollcles of mutueal respect. This practice
of esch nation respecting the sovereignty and the rights of the other was also
memorialized in 1615, in the Two Row Wampum belt, the first {raaty sgreement
between the Haudenosaunee and several European natians and later the United

States.

For over thirty years, the Haudenosaunes have baen active particlpants
in the develapmant of international standards that recognize the rights of
Indlgenous Peoplas. Our leadership reallzed many vears ago that federal laws
and poficies, both in the United States and Canada, did not treat native peoples
or natlons with the same falrnass and equality as other peoples. In fact, we saw
an openly hostile attitude with respect to our rights in most venues and came
1o realfze that the Internatlonal arena was tha best method for pursuit of these

‘ vitally important matiers. 5o in 1577 we sent a delegation of Chiefs, Clanmeothers
and others to tha United Natlons in Geneva, Switzerland to begin the quest for

equality of rights for all Indigenous Peaples in the world.

Over the next several decades our dalegations were consistent in the work
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within the United Nations siructure at establishing standards for the recognition
of rights for our peoples. The Haudenosaunce were the first Indigenous Peoples
to respond to the Declaration of Actlon that was issued by the 1892 Rio Summit,
when the Haudenosaunee Environmentzl Task Forca was formead to work en
environmenta! issues within our territories and internationally, around the world.
Finally, on September 13, 2007, we were present at the United Nations in New
York when tha Declaration was adopted by the UM Genera! Assembly. We were
extremely dissppointad when the United States was one of anly four States who

voted against the adoption of the Declaration.

Treaty making Is an important dimension of the right to self-determination

and the Declaration provides 2 legal framework for interprating treaty rights and
treaty viclations, as well as redress, restitution and compensation. Additionaily,
cansent 2nd the good faith of all partles are essential elamants In traaty making.
The Declaration reinforced the status of Indigenous Peoples who have a

legal personality, rights and duties, and a recognized status and capacity in

the imernational context; this is nat solely reserved for States, The right of
indigenous Peoples to an effective remedy for treaty violations should therefore,

not be limited to domestic forums.
As you know, the importance of traaties Is fundamentally recognized in the

United State Constitution, Article Vi, Clause, which mandates that “treaties are

the supreme law of the land.”

while we were somewhat encouraged when the Unitad States became
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the last natlon to drop its opposition to the UNDRIP in December 2010, wa
remain disappointed with the continued lack of full endorsement, without
reservation, of the Declaration by the United States. Befare the Presideats formal
announcement of support for the Declaration, we continued to keep pressure on
the United States Department of State a5 well 3s the newly elected Prasident
Barack Obama to reverse its decision, and to formally endarse the Declaration.
This resuited with the announcament by the President on December 16, 2010
that the United States would now fully support the United Nations Declaration on
the Rights of Indigenous Peopies, but with reservations. We wauld respectfully
bring to your attention that Declarations are universally zppliceble upon their
adoption and State cannot pick and choose which human rights they are

preparad to support.
Background and overview of the Declaration:

The Declaration affirms Indigenous Peanles o5 peoples with the right

to self determination and the right to the full enjoyment, 3s a collective and as
individuals of ali human rights and fundamental freedoms as recognized in

the tinited Nations Charter, the Universal Declaration of Human Rights and
internations) hurman rights [aw. We would further note that all human rights are

universal, indivisible, interdependent and interrelated,

Any clalm that the Declaration is not a legally binding instrument but in
fact is anly an zspirational document whose forge is moral or political rather

than legal, is ill founded and incorrect. it is now an official siatement by member
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States of the United Nations that these are the legal rights of Indigenous Peaples

in international law, with considerable politica! force as well.

When the United Nation Charter was adopted in 1945, i consistently
maintsined a clear and clear balence hatween the principles of the self-
determination of peoples and the territorial integrity of States. The 1570
Declzration of Friendly Relations made that clear and Is accepted international
law. Article 46 of the Unitt-!d iNations Declaration on the Rights of Indigenous
Pzoples upsats this balance by hightighting only the second principle {the
territorial integrity of the Statas) by placing the duty to respect the territorial
integrity of States on peoplgs, in particular Indigenous Peoples. This Is the first
time that this approach has been advanced in international low. The grinciple of

territorial Integrity 's between States anly, not Peoples.

Another point that we would =l to your attention, for yaur consideration
and understanding Is that Preambular paragraph 16 in the Peclaration males
reference to the 1993 Vianna Declaration and Programme of Action {which is
not considered legally hinding), did not recognize our status as peoples, but
designated us as minorities, This is an important point, but one that is rarely

mentioned.

Lastly, Article 30 which concerns military activity on our territarias, states
that such intrusive activity cannot be justified by a “relevant public interest”
criteria, as opposed to a "significant threat to a relevant public interest”, which

was the original language agreed upon by the Indigenous Peoples Caucus,
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but which was watered down during the last days of negotiations. To be clear
here: indigenous Peoples were not part of the negotiations ance the Daclaration
reached New York City we were nutside the negotiatian pracess, but strangly
lobblad our positions, Unfortunately, there were Indigencus Peoples whe agreed
te the watering down of the languape, with States in egreement. This capitulation
did not represent the consansus position of Indigenous Pegples globatly.

United States’ domestle law needs to be corrected to comply with the

Declaration:

Now let us discuss some of the possible avenues that the United States

could travel to fully Implement provisions of this Daclaration for the Indigenous
Mations and peoples within the continent. Some examples where improvements
in laws or polices have occurred are sreas desling with graves protection,
environmental justice, and health and educational epportunities. But there are so
many mare arenas that require completely revamped methods to deal with the

{ssues.

As stated in a report tn the United Nations General Assembly in 2004

by the Special Rapporteur on the sitvation of human rights and fundzmental
freedems of Indigenaus Peoples: “Indigencus peoples baar a dispreportionate
share of thi:social and human costs of resource-intensive and resource-
extractive industries, large dzms and other infrastructure projects, logging and
plantations, bia-praspeeting, industrial fishing and farming, and also 2ea-taurism
and imposed conservation projects.” To address this inequity, the Declaration

sets forth bast practices that States should implement consistent with the
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principles of equality and diversity., The Declaration enshrines aur right to be
different as peopies and affirms mintmum standards for aur survival and well
betng. It also promotes human righis through its emphasis on inherent collective
rights and individual rights which inc!ude.treaty right, the right to our lands and

resources and the right to self-determination.

This Statemant will address thres main areas of concems wherain the
domestic law of the United States must be changed to bring it into accord with

International Law and the UNDRIP:

1. Treaty rights and the protection of our homeland and sacred sites;
2 Explaitive mineral, oil and gas extraction and mining on our lands;
3. Our right te economic, social, cultural and political developmerit and

10 develop our economlies free of interference and taxation by the

United States and its individual states.

Treaty Rights and Protaction of our Homelands:

As noted above, the Haudenoszunee hold three (3) treaties with the

United 5tate government, and the most recent of which was the 1794 Treaty

of Canandaigua. This Treaty, among other matters, guaranteed each of

our Nations certain defined arezs of cur aboriginal homelands, which were
acknowledged by the United States: “to be [our] property”, never to ke claimed
by the United States, and we were guarantzed “the free use and enjoyment” of

these recognized homelands. Unfortunately, the United State stood by passively
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as the state of New Yark comtinually vialated our Treatias, the Congtitution ofthe
United States end specific faderal laws, by illegally taking our land Tn the 1790s

and early 1800s.

After centuries of being systematically exciuded from the United Stete

Courts, our Nations filed land rights actions in the latter part of the 20th century.
Recently, we have experienced the federsl courts dismissing our fand rights
cases, basad upon unfair and completely discriminatory theories of law, which
are founded upon the doctrine of discavery. This racist and Eurg-centric bady

of madieval Iaw rrust be eliminated fram United States indlsn Law, sothatwe
can sxercice curtreafy rights to our land and resources as will 88 othor rights

expressed in the Declaration,
Exploitive mineral, oil and gas extraction and mining on our lands:

While the aborlginal homelands of the Haudenosaunce have beon

subjected 1o exploitive mining and extraction for centuries, agalnst our will and
without cur free, prior and Informed consent, our lands and waters gre pow
faced with an axtremely dangerous method of gas extraction kapw 25 kigh-
valume, stick water, horizontal, hydraulic fracturing, or fracking. This mathod of
gas mining tises huge valuine of fresh water and turns it inta radioactive and
toxic waste. It alsu creates massive air poliution and ozone problems, and e wiil
destroy hundreds of thousands of sores of forests. The fack of ronsuitation or our

frez prior, and informed consant to this practice must be stopned.
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The access to our lands for mineral and other resource axtraction and
development has been one of the forces behind the illegal expropriation of our
lands. Morzaver, industey’s pressure on us for our resources has been generally
devastating. Thereforg, the principle of frae, prior and informed consent is a
pre-requisite for the exercise of our right to self-datarmination, as defined in
international law. It underpins our ahility to exert sovereignty aver our lands,

natural resources and to redress violations by the States.

The Declaration includes 3 number of provisions afflirming our right ta

free, prior and informed consent 25 well 3s related State ob!igétions. The United
Nations General Assembly’s Programme of Action for the Second International
Decade of the Warld's Indigenous Peoples also addresses the importance

of free, prior and informed consent. One of the five objectives of the Second
Decade is “promoting full and effective participation of indigenous peoples in
deciston which directly or indirectly affect their lifestyles, traditional lands and
tarritories, their cultural integrity as indigencus peoples with collective rights

or any other aspect of their lives, considering the principle of free, prior and

informed consent.”

Our right to develop our economies free of interference and taxation by the

United States and its individual states:

The Declaration can bz used to measure how member States are
behaving towards us on our hotme territories. As affirmed by experts ata 2003

United Nations Semingr on Treaties: “The fallure of states to respect this
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fundarnenkal principle [fres, prior and informed consent] is @ privnary cause

for treaty vielatlons, abrogatinns and rasults in 2 broad range of human rights
vialations.” Now Is the tme for our Natlons to take control of our resources,
cenduct our owa aegetistions and come tothe best decislons possible for our
peaple under the principle of frar, prior and infarmed consent. We will continue
tn create and refine the institutions that allow us to come together in partnershi
zndk callectively continue to Baunch now initiatives to salve ald prablems. We vil

continues to assert cur fnherant rights.

Over the past 38 vears, sur teritories have developed economic self-
sufficiency and activities that have sustainad our paople with jobs and s steady
source of income to our gouemments, based upon the sale of tobscco aroducts,
while also contributing to the financial health of the local towns that surround
us. Recently, United States courts have allowed the State of New York te
Interfere with these coonomies, In direct vichatlon of gur rdpght to Treely pursue
aur economie, social and culturs! development and to sttempt to place the stals
taxes an these sales, Such tuxation is in clear violation of cur Tresty rights and
viglstes our sovereignty, This state taxation of cur economies must be halted an

aur treaty rights must be honored,
Further, any taxetion of our exonomies is specifically Rarbidden by the
United State Constitution. Article 1, Section 2, Clausa 3 and the Fourteenth

Amendment of 1868, which both specifically state the "indiang [ara] not taxed.”

Another aspect that requires ienmeadiate attention is the body of indian law
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that is discriminatory and in fact, uncenstitutional, Mearly all of the body of law
tnat relztes 1o lands, territories and natural resources are nok consistent with the
US Constitution and are completely unworkable on the scale for indian country.
Some of these includz, but are not limited to are:

US trust title to Indian lands;

taking of Indian lands without redress and just compensation or

other provisions of due process;

Treaty violations;

Plenary pawer doctring;

Native ownership of aharigina! lands;

interference with internal governmental affairs with Indlan governments;

As well as many other unjust doctrines develaped through US Supreme Court rullngs.,

Conclusion:

The Haudenosaunge call upon this Committee and all branches of the

United States government te honor our treaty rights, protact our aboriginal lands
and te bagin an open pracess for the radress of our rights. We zlso call upon the
United States gavernment to amend its damestic laws and policies to eliminate
tfje doctrine of discovery, to stop the expleitation of our land, resources snd
watars via dangerous mining and gas extraction methods and to end the practice

of lIocal state taxation oF our economies.

Das«ne'tah,

Tododubic %& Woet

PREPARED STATEMENT OF TAVIS SANDERS (REDTAIL HAWK THUNDERBIRD), CO-
FOUNDER OF INDEED

The black population in the United States share a unique yet omitted history
which spans thousands of years in North America. This unique history at present
date has been lost even to the indigenous people to whom it relates.
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The story of the brown skinned people in the United States did not begin with
the African slave trade as many believe; rather it began in ancient times with a
people, who eventually over time, became known as The Mound Builders. These
dark to light skinned indigenous people of North America built various styles of
mounds made of dirt for burial, ceremonial and religious purposes. The last of the
Mound Building eras, which was called the Mississippian Era, has been attributed
to ending during the time of colonial settlement—around 1700.

Many of these indigenous peoples, because of slavery, laws being created, and po-
lices being implemented, were stripped of their identity and culture and reclassified
as Black. In recent times we, the indigenous people of the United States, have once
again begun to rise up and invest in the promotion of our history and culture.

However, we face the daunting task of not only hurdles of the legal and political
processes, we also endure an on going and basic disregard of our very existence. To
quote the words of President Obama on May 19th, 2011, “How can one negotiate
with a party that has shown itself unwilling to recognize your right to exist?”

We hope that the United States Senate Committee will give the recommendation
to acknowledge, respect and hold these fundamental principals for all the Indige-
nous communities, here in the United States and around the world.

Thank you
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Alaton Trilal ownedl
PO Baz 7l
Alstna, Alaska 807310

June9, 2011

Honorable Banleb K. ARaha

Chafromn, Commitiee on Indisn Affzirs
Unlied Stater Scpate

Waoskingron, IO, 205104450

Drear My Chalrrasn:

The Netheo Yillige of Alatas sppiauds the Senate Commintet vt Indian Affoks for
censidering the dotgeytie policy Implieations of the DN Decliration o the Rights of Indigensos
Peoples, While the Unlred Stetes® endorsement of the Declaration was & goad first step In recognlzing
the rights of indigenony pesgles, it will be meantogless untess followed by actual changes in (he taw
to recopnize and pentier those rights.

As Native peoples, we are often asked why the endorsement of the Dectaration by the United
Slales B impartant, Why should the U.S government: reform its poliey towards indigenons peaples in
line with ihe Declaration? The auswers  simple, yet important,

The Uuitesd $tates endorsement of the Declamntion provides bape that the gesrral laws of
he United States, srasry of which ove sairrered Io the Iznghage of the Declarzilon , will it be hovored
and respected for 21 cititans of the United States, including Mative peogies, It is ¢ne ecpectation that
hr endorsement will Jisd 1o increased respect by Yederul and state solvy mekevs for he cultures and
ferritarios of Wative saaions, and for our right o moke our own decislons regarding sues thef sifeat
@5, We arge you fo nin the priecipls b the Declenction o8 & guide @ foprove the Iaws and palicies

impacting Notive Indiviiugs wnd neiions et the gover bdegoverument reletionshiy
paCHRE {3

Fhe Deelorntiod viso seis an aoeads For the Unlted Statwy and Nutive smelions fo dsign e
reasonabie and pregresséye approzch for realizing altiss yand stick to eyatuate haw exlsting and
proposed federnd fws and polidles measnre opto the standards of the Decfaration. Does a law ar Bill
meet 1he standards of Qe Declaratton? It should end, IT 1t daesn™ then the law or bill should be
chacped or disearded,

For pxantple, auder the Declaration, countries shonld protecd ldigenous women against all
forms of vieleacs and diserimination. Native women are more then twice as 10kely to be victims of
violencs, in Jarge part bacense ribes 1zek the jurisdictional anghmity to prosecate ontsiders,
Changing federal Jaws 1nd polleics to allow tribul governments 1o pelice and prosccute violent crimes
in thelr comruniliss mdeqwetely would have 3 tremendous impast on Native women of the United
States, ’

The Native Village of Alstne parSoolorly wante chunges in foderal daws and polivies
regerding rights of mdigenons peopfes vorecrns oFonr lands, ferrdlories, aud resoavces of Native
natioes, Tostrengthon sovess o foedernicoores for fndim snd Alsvln Mailve rations. Sudiclsl
requirepsente mitke 2 bopovtlie or of best burdensoms for fndigentuy pruples 3o olialn pry rest
Justics In the futemd conrts Acoass te fedoral courts for wroags relnted to our Notive lands and
resonrees conies (o b very problevniie Consuitstions between Native nations and the fedeval
Sovernmeant is needed te adidress the Tack of » statutory right o sua i the Rederai conrls ta protect
these rights,

Simply put, L5 endersement of the Declerution 2cknawlkdpies that our rigits maiter, and
glves us greaipr eondidencs that the United States will finully resngatos 2 address the coneerns of
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Native proples. Flease take affiresative stops 10 make the UN Dectaravion an imcgral part of ihe
United Statex” commitment to bring real and laxiing chauge for the Nuttve pations of fhiv coustry.

Thask you,

st S 25

First Chief
Native Vikage of Alwtna
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LaDenna Harris, Camanche
Formnder £ President

TEddle Tuills, Fodreh Cresh
Vice President

Elmy Feniorien, Tusmmrarn
Secretury

Gilbert I Thompsan,

Misei xlpni Oandd of Chactaw
Trensirer

Edgor A. Boveen, Coas

#aary Jo Bulterield, Makah
Michac] Chapman, Menaminer
Kote Cherringtan, Moerl
Armandn Cobb, Chickyeaw Madon
Alexsnder Christabds, Cetan
Andrew Chiona, Tingdt
Minerun Jenking, Mojawe
Taie [AReea, YEnnchngasine
A Pavid Lasier, Creeh

Clarles Lalah, Genge

Pusko Macow, Maecl

Grace MoCullabe-Ryan, Huvm o
Juriy Muskrt, Chirokes
Bunthom Ohio, Moo

Tersa Felersan,
Dakola Upper 8lous Commaonity

Ivnn Posey, Eastorn Shoshoro
Falth Raaseal, Nnvajo

Joo Banda, Jamaz Frcblo
feehnn Sparling. Maoni

Teary Taaner,
SalishvEeotenal Matlon

dnines Wasllisawand:,
henominee/Alowesasne Mobnwk

Jly Winchestor.
Pohnyon Band Datowatomi
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Americans for
Indian Opportunity

June 7, 2011

Hon, Daniel Kahikina Akaka

Chairman, U.5, Scnate Committee on Indian Affairs
834 Hart Qffice Building

Washingion, D.C. 203100001

Dwear Chairmarn Akaka:

The Board of Directors of Americons for Indian Opparfunity (AlD) and
congratulate you and the Senate Indian Affairs Committes for arganizing the
June 9 Cversight Hearing on the Domestic Folicy [mplicalions of the UN
Declargtion on the Rights of Indigenous Pegples,

The WS, Is long overdue in signing the Declaration, and hopefully this
Hearing will clear up some of the coneerns preventing uneguivocal suppost of
the Declaration.

We applond your efforts and we want to know how we ean be aof assistance,
if there are foture hearings on the Declaration, perhaps, for instance, we at
ATD could have some input into the development of the agenda.  Owver Lhe
past 20 years, A1Q's main focus has been on Indigenaus leadership
development through aur Ambassaders Program. Moes than 200 Native
Americans, ages 23-35, representing aver 100 Tribes rom 40 States have
rarticipated In this Progrom. We aiso have a well-established sister Maori
Progran In Mew Zealand, the baginnings of an Ainu Program in Japan, and
wi hope that aur wark will be ol use to our Brothers and Sisters in Latin
Ametica and elsewhere on the Pacific Rim.

Americans for Indian Opporiunity strongly supports the U.S. endorsement of
the Declaration, Please let me know how AIC and 1 can help clearup
misconceptions and overcome the obstacles that prevent the ULS. from gipning
the UN Dreclaratipn on the Rights of Indigenous Peoples.

Wannest regards,

-~

La Donna Harris
Founder and Chairman of the Board
Americans for Indian Opportunity (AND)

O
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