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IMPACT OF THE FLOOD CONTROL ACT OF
1944 ON INDIAN TRIBES ALONG THE
MISSOURI RIVER

THURSDAY, NOVEMBER 1, 2007

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, D.C.

The Committee met, pursuant to notice, at 9:35 a.m. in room
628, Senate Dirksen Office Building, Hon. Byron L. Dorgan, Chair-
man of the Committee, presiding.

OPENING STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

The CHAIRMAN. The Committee will come to order. This is a
hearing of the Indian Affairs Committee. We will receive testimony
today on the history of the Flood Control Act of 1944 and how it
continues to affect Indian tribes along the Missouri River.

The Flood Control Act authorized the Pick-Sloan plan, which was
a plan to stop flooding along the Missouri River and increase irri-
gation and provide for navigation. A well-intentioned plan, but
there were negative consequences to this plan, some significant,
and those consequences are still being felt today. That plan author-
ized the building of five mainstem dams and reservoirs along the
Missouri River, and we will show some charts and photographs mo-
mentarily.

The land was forcibly taken from a number of interests, espe-
cially from Indian tribes and individuals. In some cases, the Indi-
ans had little notice about being removed. Although the tribes were
ultimately compensated for the lands, the lands were not volun-
tarily given up by the tribes. And in a number of cases, tribes were
given payments in the form of what are called JTAC payments and
others. In some cases this happened once, in some cases more than
once. There have been pieces of legislation introduced to revisit it
again.

My feeling was that we should take a look at the entire set of
reservoirs and dams and the displacement of all of the tribes along
the Missouri River as a result of the Pick-Sloan plan. We should
try to make an evaluation of what has happened with respect to
all of the tribes affected, and then make some judgment and pro-
ceed from there.

The loss of these lands have been devastating to the Indian com-
munities. More than 900 Indian families were relocated, but the
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fact is we have had entire communities inundated by water. My fa-
ther, as a young man herded horses on the Indian reservation. He
stayed in and lived in a city, or community, called Elbow Woods.
Elbow Woods no longer exists. It has been under water for almost
50 years. The town, the hospital, it is all under water.

The reason I know Elbow Woods is because my father used to
take me to Elbow Woods and say, here is where I herded horses;
here is where I worked with the Indians and worked on the res-
ervations. He was enormously proud of that portion of his life. So
I know Elbow Woods. This is a picture of the community as the
water began rising, and of course, the water inundated that com-
munity.

I tell you that only to say that entire tribal infrastructures and
economies were destroyed. Their way of life changed dramatically
from living on the river bottoms and eating fruit and berries and
healthful foods on the river bottoms, to being relocated. And so
there are a lot of consequences for that happening.

I am going to be joined at this hearing by my colleagues from
South Dakota, Senator Johnson, who has introduced legislation af-
fecting some South Dakota tribes, which is very important legisla-
tion, and my colleague, Senator Tester, from Montana, who has
had similar interest with respect to Montana tribes.

I, of course, am very interested in the North Dakota interests of
tribal governments. So this, I think, will be a hearing at which we
will gather information, both during and after the hearing, to try
to get a more global view of what has happened along the Missouri
River with respect to tribal interests. In addition, we look at what
kind of recompense was offered and received, and what needs to be
done to be fair for all of these years to those whom land was taken.

I have just received a call that I have to go to Senator Reid’s of-
fice for an important, but brief, meeting on a couple of appropria-
tions bills. I have asked Senator Tester if he would chair the hear-
ing in my absence, and I expect to be back in about 30 minutes.
My apologies for that, but sometimes in this business meetings
come up at the last moment.

Let me ask Senator Tester if you want to take the Chair here.
You and Senator Johnson will want to make statements, and then
introduce witnesses, and then I will return.

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. [Presiding.] That would be fine. Thank you, Mr.
Chairman.

The CHAIRMAN. Senator Tester, thank you very much.

Senator TESTER. I think that Senator Dorgan has summarized
the issue very, very well that we are going to be dealing with
today. I appreciate his leadership on this Committee, and once
again on issues that are critically important to Indian Country.

I think Senator Johnson has a statement, but he wants it to be
put into the record. I think that what we will do now is just hear
from Ms. Robin Nazzaro, Director of Natural Resources and Envi-
ronment from the GAO.

[The prepared statement of Senator Johnson follows:]
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PREPARED STATEMENT OF HON. TiM JOHNSON, U.S. SENATOR FROM SOUTH DAKOTA

Thank you to Chairman Dorgan, Vice Chairwoman Murkowski, and the staff of
the Indian Affairs Committee for holding this hearing. I would like to welcome the
South Dakota tribal leaders, Chairman Jandreau, Chairman Cournoyer, President
Steele, and Chairman His Horse Is Thunder. Chairman Thompson of Crow Creek
and Chairman Brings Plenty of Cheyenne River could not be here but they are plan-
ning to submit written testimony. I also would like to welcome my colleague Senator
Thune, thank you for joining us today.

The Flood Control Act of 1944 had a tremendous effect on my state. It has pro-
vided many benefits and numerous problems that are both still being felt today. Un-
fortunately, the South Dakota tribes have not fully shared the benefits, but were
dealt an unfair share of the costs. The impacts of the dams and irrigation districts
affected each tribe and each part of the state independently. I look forward to hear-
ing the testimony on the continuing challenges each tribe faces individually due to
this act.

Thank you.

Senator TESTER. Robin, if you want to start out and fire away,
we can hear some history of what is going on and hopefully we will
have some questions for you when you are done. Robin?

STATEMENT OF ROBIN M. NAZZARO, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, GOVERNMENT
ACCOUNTABILITY OFFICE; ACCOMPANIED BY JEFF
MALCOLM, ASSISTANT DIRECTOR

Ms. NazzARO. Thank you, Senator Tester. I am pleased to be
here today to discuss the compensation provided to the seven tribes
for lands taken by flood control projects on the Missouri River.

As was mentioned, the Federal Government constructed these
dams that caused damage to seven reservations: Fort Berthold,
Cheyenne River, Standing Rock, Lower Brule, Crow Creek,
Yankton and Santee. As was noted, Congress authorized payments
to these tribes as compensation for the damages, and then again
later Congress responded by authorizing additional compensation
through the establishment of development trust funds for tribes at
each of the seven reservations.

However, as the Chairman noted earlier, lingering questions re-
main about whether the tribes have been adequately compensated
for the damages and whether they have been treated consistently.
Since 1991, we have issued three reports on additional compensa-
tion for tribes at five of the reservations: Fort Berthold, Cheyenne
River, Standing Rock, Lower Brule and Crow Creek. My statement
today is based on these reports and summarizes the damages and
compensation authorized by the Congress.

The reservoirs created by the dams on the river permanently
flooded over 350,000 acres of land on the reservations, ranging
from over 150,000 acres flooded on the Fort Berthold Reservation
to less than 600 acres on the Santee. In addition to the valuable
river bottomland that was lost, the tribes also lost the natural re-
sources such as timber, wildlife and native plants, and structural
improvements such as homes and ranches on the land.

In addition to the direct damages, the tribes also suffered indi-
rect or intangible damages for the loss of assets of unknown value,
including spiritual ties to the lands, tribal claims to the homeland,
and benefits derived from living along the river. The damage that
each tribe sustained was unique, depending on the land that was
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lost, the resources and structure on that land, and the overall im-
pact to the community.

The tribes at the seven reservations originally received com-
pensation for their damages between 1947 and 1962. The Three Af-
filiated Tribes of the Fort Berthold Reservation received $12.6 mil-
lion. Cheyenne River Sioux Tribe received $10.6 million. Standing
Rock Sioux Tribe received $12.3 million. The Lower Brule Sioux
Tribe received $4.3 million. The Crow Creek Sioux Tribe received
$5.9 million. The Yankton Sioux Tribe received $.2 million, and the
Santee Sioux Tribe, $.059 million.

For the tribes at the five reservations that we have reported on
in the past, the original compensation was based on detailed as-
sessments by the U.S. Government and the tribes of the damages
caused by the dams, and in some cases protracted settlement nego-
tiations. They were ultimately unable to reach settlement agree-
ments and Congress decided the compensation amounts. In each
case, the original compensation provided was less than what the
tribes had requested.

The tribes received additional compensation between 1992 and
2002. The Three Affiliated Tribes of the Fort Berthold Reservation
received $149.2 million; the Cheyenne River Sioux Tribe, $290.7
million; the Standing Rock Sioux Tribe, $90.6 million; the Lower
Brule Sioux Tribe received $39.3 million; the Crow Creek Sioux
Tribe, $27.5 million; the Yankton Sioux Tribe, $23 million; and the
Santee Sioux Tribe, $4.8 million.

During our prior reviews, we recognized the inherent difficulties
with trying to perform a new economic analysis on the damages the
tribes sustained over 50 years after the fact. We suggested that if
Congress determined that additional compensation was warranted,
it could determine the amount of compensation by calculating the
difference between the tribes’ final settlement proposal and the
amount of compensation Congress originally authorized.

We used the inflation rate and an interest rate to adjust the dif-
ference to reflect a range of current values. Using the inflation rate
for the lower end of the range and the interest rate for the higher
end of the range. The three largest additional compensation
amounts for Fort Berthold, Cheyenne River, and Standing Rock
Reservations were all within the ranges we calculated.

Congress did not ask us to review the methodologies used to cal-
culate the four small additional compensation amounts, which were
all less than $40 million before enacting the bills. The Crow Creek
Sioux and Lower Brule Sioux Tribes were authorized additional
compensation commensurate on a per acre basis, with the addi-
tional compensation provided to the Standing Rock Sioux Tribe in
1992. Similarly, the additional compensation authorized in 2002 to
the Yankton Sioux and the Santee Sioux Tribes was also partially
based on a per acre calculation.

In closing, I would caution against looking solely at the acreage
loss and the authorized compensation amounts to try and deter-
mine if the tribes were treated consistently. Such comparisons have
led to perceived inequities between the tribes. Looking at just the
total compensation amounts masks the outlying differences of each
of the compensation bills.
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This concludes my statement and I would be pleased to answer
any questions you or Senator Johnson have at this time.

Thank you.

[The prepared statement of Ms. Nazzaro follows:]
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INDIAN ISSUES

Damages and Compensation for Tribes at Seven
Reservations Affected by Dams on the Missouri River

What GAO Found

The reservoirs created by the dams on the Missouri River permanently
flooded over 350,000 acres of land on seven Indian reservations, ranging from
over 150,000 acres flooded or the Fort Berthold reservation to less than
600 acres flooded on the Santee reservation. In addition to the valuable river
bottom land that was lost, the tribes also lost any natural resources and
structural improvenents on the land. The natural resources lost included
timber, wildlife, and native plants. The structural improvements lost included
such things as homes and ranches. In some cases, entire towns were lost. In
addition to the direct damages, Congress has recognized that the tribes also
suffered indirect or intangible damages for the loss of assets of unknown
value. These losses included spiritual ties to the lands (for example,

ies and tribal ); tribal claims to a homeland; and benefits
derived from living along the Missouri River.

The tribes at the seven reservations that lost land due to the flood control
projects on the Missouri River originally received compensation for their
damages between 1947 and 1962, and they subsequently requested and
received additional compensation between 1992 and 2002. For the tribes at
the five reservations that we have reported on in the past, the original
compensation was based on detailed assessments by the U.S. government and
the tribes of the damages caused by the dams and, in some cases, protracted
settlement negotiations. The U.S. government and the tribes were ultimately
unable to reach setilement agreements, and Congress decided the
compensation amounts. In each case, the original compensation authorized
was less than what the tribes had requested, leading the tribes to request
additional compensation. The three largest additional compensation
amounts—Cheyenne River, $290.7 riillion in 2000; Fort Berthold,

$149.2 million in 1992; and Standing Rock, $90.6 million in 1992—were all
within the ranges calculated in GAO’s 1991 and 1998 reports. Congress did
not ask GAO to review the methodologies used to calculate the four smaller
additional compensation amounts, all less than $40 million, before enacting
the bills in 1996 (Crow Creek), 1997 (Lower Brule), and 2002 (Yankton and
Santee). The Crow Creek Sioux and Lower Brule Sioux tribes were
authorized additional corapensation comrnensurate, on a per-acre basis, with
the additional compensation provided to the Standing Rock Sioux tribe in
1992. Similarly, the additional compensation authorized in 2002 for the
Yankton Sioux and Santee Sioux tribes was also partially based on a per-acre
calculation.

United States Government Accountability Office




Mr. Chairman and Members of the Commitiee:

Thank you for the opportunity to discuss our work on reviewing the
additional compensation claims by tribes at seven Indian reservations for
lands taken by flood control projects on the Missouri River. As you know,
between 1946 and 1966 five dams were constructed on the Missouri
River—the Garrison Dam in North Dakota, and the Oahe, Fort Randall, Big
Bend, and Gavins Point Dars in South Dakota—that damaged seven
reservations. The reservoirs created behind the dams permanently flooded
portions of the Fort Berthold, Cheyenne River, Standing Rock, Lower
Brule, Crow Creek, Yankton, and Santee reservations. While the dams
were being constructed, Congress enacted a number of laws that
authorized payments to the tribes residing on the affected réservations as
compensation for the damages caused by the dams. However, beginning in
the 1980s, some of these tribes began requesting additional compensation.
As part of their pursuit of additional compensation, the tribes generally
hired consultants to develop economic analyses or perform other
calculations to form the basis for their requests for additional
compensation. In the 1990s and early 2000s, Congress responded to these
requests for additional compensation by establishing development trust
funds for the tribes at each of the seven reservations.

However, today, more than 45 years after the last original compensation
bill was enacted and almost 5 years after the last additional compensation
bill was enacted, lingering questions remain about various aspects of the
tribes’ compensation. Most notably, questions have been raised about
whether the tribes have been adequately compensated for the damages
they sustained and whether they have been treated consistently. For
example, two bills pending in the 110th Congress, H.R. 155 and S. 160,
would provide the Crow Creek Sioux and Lower Brule Sioux tribes with a
third round of compensation totaling an additional $132.2 million.?
Specifically, the Crow Creek Sioux tribe would receive an additional
$41.7 million over and above the $27.5 million in additional compensation

'Fort Berthold and Standing Rock, Pub. L. No. 102-575, title XXXV, 106 Stat. 4600, 4731

(1992); Crow Creek, Pub. L. No. 104-223, 110 Stat. 3026 (1996); Lower Brule, Pub. L. No.
105-132, 111 Stat. 2563 (1997); Cheyenne River, Pub. L. No. 106-511, title I, 114 Stat. 2365
(2000); and Yankton and Santee, Pub. L. No. 107-331, title IT, 116 Stat. 2834, 2838 (2002).

®Bills were also introduced in the 108th and 109th Congresses that would have provided the
Crow Creek Sioux and Lower Brule Sioux tribes with a third round of compensation. See

S. 1530, 108th Cong. (2003); H.R. 4948, 108th Cong. (2004); H.R. 108, 109th Cong. (2005);
and S. 374, 109th Cong. (2005).



authorized in 1996 (unadjusted for inflation) and the Lower Brule Sioux
tribe would receive an additional $90.5 million over and above the

$39.3 million in additional compensation authorized in 1997 (unadjusted
for inflation). Also, pending in the 110th Congress is the Cheyenne River
Sioux Tribe Equitable Compensation Amendments Act of 2007, H.R. 487.°
This bill would make a number of amendments to the 2000 act that
authorized additional compensation for the Cheyenne River Sioux tribe,
including allowing individual tribal members to be eligible for payments
and changing how the trust fund is capitalized and invested.

Since 1991, we have issued three reports on additional compensation
claims for tribes at five reservations: (1) in May 1991 we reported on
claims by the Three Affiliated Tribes of the Fort Berthold Reservation and
the Standing Rock Sioux Tribe;* (2) in January 1998 we reported on the
claim by the Cheyenne River Sioux Tribe;® and (3) in May 2006 we reported
on the most recent additional compensation claims by the Crow Creek
Sioux and Lower Brule Sioux tribes.® In each report, we raised questions
about the approach and calculations used in developing the tribes’
additional compensation claims, and, as an alternative we calculated a
range of possible additional compensation for Congress to consider should
it determine that additional compensation was warranted. In addition, we
testified in April 1991 on our work related to our first report and more
recently, we testified on June 14, 2006, on our May 2006 report.” Our
testimony today is drawn from our three prior reports and summarizes the
damages incurred, and the compensation received, for dams constructed
on the Missouri River.

Similar versions of this bill were introduced in the 109th Congress. See H.R. 3558, 109th
Cong. (2005); and S. 1535, 109th Cong. (2005).

*GAQ, Indian Issues: Compensation Claims Analyses Overstate Economic Losses,
GAOQO/RCED-91-77 (Washington, D.C.: May 21, 1991).

*GAOQ, Indian Issues: Cheyenne River Sioux Tribe's Additional Compensation Claim for the
Oahe Dam, GAO/RCED-88-39 (Washington, D.C.: Jan. 28, 1998).

SGAQ, Indian Issues: Analysis of the Crow Creek Sioux and Lower Brule Sioux Tribes’
Additional Compensation Claims, GAO-06-517 (Washington, D.C.: May 19, 2006).

"GAO, Indian Issues: GAQ's Assessment of Economic Analyses of Fort Berthold and
Standing Rock Reservations’ Compensation Claims, GAO/T-RCED-91-30 (Washington, D.C.:
Apr. 12, 1981}; and Indians’ Additional Compensation Claims: Calculations for the Crow
Creek Sioux and Lower Brule Sioux Tribes Differ from Approach Used in Prior GAO
Reports, GAO-06-849T (Washington, D.C.: June 14, 2006).



We compiled information from our three prior reports to prepare this
testimony. In reviewing the additional compensation claims for the tribes
at the five reservations covered by our prior reports, we met the tribes’
consultants to discuss the damages caused by the dams and the analysis
that was the basis for the tribes’ additional compensation claims. We also
reviewed other pertinent information regarding the economic condition of
the tribes at the time the land was acquired, including reports prepared by
the Department of the Interior. In addition, for our 1998 and 2006 reports,
in order to ensure that we obtained and reviewed all relevant data, we
conducted a literature search for congressional, agency, and tribal
documents at the National Archives and the Department of the Interior’s
library. We used original documents to learn about the tribes’ settlement
negotiations process and to identify the appraised land prices and various
proposed settlement amounts. As a result, we determined that the data
were sufficiently reliable for purposes of this testimony. We also met with
representatives of the Cheyenne River Sioux, the Crow Creek Sioux, and
the Lower Brule Sioux tribes. Our three prior reports, on which this
testimony is based, were prepared in accordance with generally accepted
government auditing standards. ’

In suramary,

« The reservoirs created by the dams on the Missouri River permanently
flooded over 350,000 acres of land on seven Indian reservations. Two
reservations lost more than 100,000 acres while the remaining five
reservations each lost less than 56,000 acres. In addition to the valuable
river bottom land that was lost, the tribes also lost any natural
resources and structural improvements on the land. The natural
resources lost included timber, wildlife, and native plants and berries.
For example, the Crow Creek reservation lost 94 percent of its
timberland and the Fort Berthold reservation lost 100 percent of its
irrigable land. The structural improvements lost included such things
as homes and ranches. In some cases, entire towns were lost. In
addition to the direct damages, Congress has recognized that the tribes
also suffered indirect or intangible damages for the loss of assets of
unknown value. These losses included spiritual ties to the lands (for
example, cemeteries and tribal monuments); tribal claims to a
homeland; and benefits derived from living along the Missouri River.

» The tribes at the seven reservations that lost land due to the flood
control projects on the Missouri River originally received
compensation for their damages between 1947 and 1962 and they
subsequently requested and received additional compensation between
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1992 and 2002. For the tribes at the five reservations that we have
reported on in the past, the original compensation was based on
detailed assessments by the U.S. government and the tribes of the
damages caused by the dams and, in some cases, protracted settlement
negotiations. For example, the settlement negotiations for the Crow
Creek Sioux and Lower Brule Sioux tribes involved two dams and
stretched over about 9 years, from 1953 through the enactment of their
settlement legislation for the Big Bend Dam in 1962. The U.S.
government and the tribes were ultimately unable to reach settlement
agreements and Congress decided the compensation amounts. In each
case, the original compensation provided was less than what the tribes
had requested, leading the tribes to request additional compensation.
The three largest additional compensation amounts—Cheyenne River,
$290.7 million in 2000; Fort Berthold, $149.2 million in 1992; and
Standing Rock, $90.6 million in 1592-—were all within the ranges we
calculated in our 1991 and 1998 reports. Congress did not ask us to
review the methodologies used to calculate the four smaller additional -
compensation amounts, all less than $40 million, before enacting the
bills in 1996 (Crow Creek), 1997 (Lower Brule), and 2002 (Yankton and
Santee). The Crow Creek Sioux and Lower Brule Sioux tribes were
authorized additional compensation commensurate, on a per-acre
basis, with the additional compensation provided to the Standing Rock
Sioux tribe in 1992. Similarly, the additional compensation authorized
in 2002 for the Yankton Sioux and Santee Sioux tribes was also
partially based on per-acre calculation. In addition to the per-acre
calculation, an adjustment was made for these two tribes to provide an
amount for severance damages and rehabilitation that was not included
in their original compensation.

The Fiood Control Act of 1944 established a comprehensive plan for flood

Background control and other purposes, such as hydroelectric power production, in
the Missouri River Basin.® The Pick-Sloan Plan—a joint water development,
program designed by the U.S. Army Corps of Engineers and the
Departrent of the Interior’s Bureau of Reclamation—included the
construction of five dams on the Missouri River, including the Gaxrison
Dam in North Dakota, and the Oahe, Fort Randall, Big Bend, and Gavins
Point Dams in South Dakota (see fig. 1). The dams were constructed
during a 20-year period from 1946 to 1966.

SPub. L. No. 78-534, 59 Stat, 887 (1944).
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Figure 1: Dams and Reservations on the Missouri River
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For tribes at five of the seven reservations, Congress asked us to review
the additional compensation proposals developed by tribal consultants.
Our reviews for tribes at three reservations—Fort Berthold, Standing
Rock, and Cheyenne River—were conducted before Congress authorized
their additional compensation. In 1991, we reported on the additional
compensation claims for the Three Affiliated Tribes of the Fort Berthold
Reservation and the Standing Rock Sioux tribe, and, in 1998, we reported



12

on the additional compensation claims for the Cheyenne River Sioux
tribe.?

More recently, we reviewed the additional compensation claims for the
Crow Creek Sioux and Lower Brule Sioux tribes. The Crow Creek Sioux
and Lower Brule Sioux tribes were affected by the Fort Randall and Big
Bend dams. The tribes received their original compensation for the
damages caused by these two dams in 1958 and 1962." However, the tribes
did not consider their original compensation to be sufficient, and they
sought additional compensation to address the effects of both dams. As a
result, in 1996 and 1997, Congress authorized additional compensation for
the Crow Creek Sioux and the Lower Brule Sioux tribes, respectively." In
2003, the Crow Creek Sioux and Lower Brule Sioux tribes hired a
consultant to determine if they were due additional corpensation based
on the method we proposed in our 1991 and 1998 reports. As a result of
the consultant’s analysis, the two tribes are currently seeking a third round
of compensation. In our 2006 report we assessed whether the tribes’
consultant followed the approach in our prior reports in calculating the
compensation for Congress to consider in determining whether additional
compensation was warranted for the Crow Creek Sioux and Lower Brule
Sioux tribes.”

Damages Caused to
the Tribes at Seven
Reservations as a
Result of Dams on the
Missouri River

The reservoirs created by the dams on the Missouri River permanently
fiooded over 350,000 acres of 1and on seven reservations, ranging from
over 150,000 acres flooded on the Fort Berthold Reservation to less than
600 acres flooded on the Santee Reservation (see table 1). In addition to
the valuable river bottom land that was lost, the tribes lost any natural
resources and structural improvernients on the land. The natural resources
lost included timber, wildlife, and native plants and berries. The structural
improvements lost included such things as homes and ranches. In some
cases, entire towns were lost.

*GAO/RCED-91-77 and GAO/RCED-98-39.

*Fort Randall Dam: Crow Creek, Pub. L. No. 85916, 72 Stat. 1766 (1958); and Lower Brule,
Pub. L. No. 85-923, 72 Stat. 1773 (19568). Big Bend Dam: Crow Creek, Pub. L. No. 87-735, 76
Stat. 704 (1962); and Lower Brule, Pub. L. No. 87-734, 76 Stat. 698 (1962).

"'Crow Creek, Pub. L. No. 104-223, 110 Stat. 3026 (1996); and Lower Brule, Pub, L. No. 105-
132, 111 Stat. 2563 (1997).

EGAO-D6-517.
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I
Table 1: Acreage Flooded on Seven Reservations by Dams on the Missouri River

Reservation Dam Acreage flooded
Fort Berthold Garrison 152,360
Cheyenne River Qahe 104.420
Standing Rock Qahe 55,994
Lower Brule Fort Randali and Big Bend 22,296
Crow Creek Fart Randall and Big Bend 15,597
Yankton Fort Randall 2,851
Santee Gavins Paint 593
Totai 5 dams 354,111

‘Source: GAO analysis of the additional compensation acts.

The damage that each tribe sustained was unique depending, on the land
that was lost, the resources and structures on the land, and the overall
impact on the community. For example, the Department of the Interior
estimated at one point that 78 percent of the families living on the Fort
Berthold reservation, or 289 families, lived in the area that was going to be
flooded, a number that was generally two to three times higher than on the
other reservations. On the Crow Creek and Lower Brule reservations, the
Fort Randall Dam displaced 119 families, and the Big Bend Dam displaced
89 families. In some cases the same families were displaced by both dams.
The Crow Creek reservation lost 34 percent of its timberland and the Fort
Berthold reservation lost 100 percent of its irrigable land.

In addition to the direct damages, Congress has recognized that the tribes
also suffered indirect or intangible damages for the loss of assets of
unknown value. These losses included spiritual ties to the lands (for
example, cemeteries and tribal monuments); tribal claims to a homeland;
and benefits derived from living along the Missouri River.

Compensation
Provided to the Tribes
on the Missouri River
for the Damages
Caused by the Dams

The tribes at the seven reservations that lost land due to the flood control
projects on the Missouri River originally received compensation for their
damages between 1947 and 1962, and they subsequently requested and
received additional compensation between 1892 and 2002 (see table 2).
For the tribes at the five reservations that we have reported on in the past,
the original compensation was based on detailed assessments by the U.S.
government and the tribes of the damages caused by the dams and, in
some cases, protracted settlement negotiations over how much the tribes
should be compensated for their losses. The settlement negotiations for
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the Cheyenne River Sioux tribe lasted about 4 years from the date
settlement negotiations were authorized to the date the settlement
legislation was enacted. The settlement negotiations for the Crow Creek
Sioux and Lower Brule Sioux tribes involved two dams and stretched over
about 9 years, from 1953 through the enactment of their settlement
legislation for the Big Bend Dam in 1962. The results of the settlement
negotiations were that the U.S. government and the tribes were unable to
reach an agreement. As a result, the settlements were left for Congress to
decide. For each of the tribes at the five reservations that we have
reported on in the past, the original compensation provided was less than
what the tribes’ believed their lands were worth.

Table 2: C:

by Cong for Tribes on the Missouri River

Current year dollars in millions

Original Year additional Additional
Acreage Year original i i

Tribe lost payment enacted authorized enacted authorized
Three Affiiated Tribes of the
Fort Berthoid Resarvation 162,360 1947 and 1949 $1286 1992 $140.2
Cheyenne River Sioux 104,420 1954 10.6 2000 2907
Standing Rock Sioux 55,994 1858 12.3 1992 90.6
Lower Brule Sioux 22,296 1958 and 1962 4.3 1987 39.3
Crow Creek Sioux 15,597 1958 and 1962 5.9 1996 2785
Yankton Sioux 2,851 1952 and 1954 0.2 2002 23.0
Santee Sioux 593 1958 0.056 2002 4.8

Source: GAO analysis of the compensation acts.

Note: The dollar amounts in this table are generally from different years and they should not be added
together or compared without first making adjustments for changes in the purchasing powsr of money
over fime.

During our prior reviews, we have recognized the problems with the
original settlement negotiations, namely that the tribes may have been at a.
disadvantage during the negotiations and that they were not willing sellers
of their Jand. We also recognized the inherit difficulties with trying to
perform new economic analyses on the damages the tribes sustained

50 years after the fact. In our 1991 and 1998 reports, for the tribes at three
reservations, we found the economic analyses used to justify their
additional compensation claims to be unreliable, and we suggested that
the Congress not rely on ther as a basis for providing the tribes with
additional compensation. Instead, we suggested that if Congress
determined that additional compensation was warranted, it could
determine the amount of compensation by calculating the differenice
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between the tribe's final settlement proposal (referred to in our 2006
report as the tribe’s “final asking price”) and the amount of compensation
Congress originally authorized the tribes. We used the inflation rate and an
interest rate to adjust the difference to reflect a range of current values,
using the inflation rate for the lower end of the range and the interest rate
for the higher end. Using this approach, we calculated how much
additional compensation it would take today to make up for the difference
between the tribes’ final asking prices and the original compensation
provided. The three largest additional compensation payments—Cheyenne
River, $290.7 million in 2000; Fort Berthold, $149.2 million in 1992; and
Standing Rock, $90.6 million in 1992—were all within the ranges we
calculated.

The four smaller additional compensation payments were calculated using
a different approach. We were not asked by Congress to review the
additional compensation claims for the Crow Creek Sioux and Lower
Brule Sioux tribes in the 1990s when they received their additional
compensation, The Crow Creek Sioux and Lower Brule Sioux tribes did
not base their additional compensation claims in the 1990s, on an
economic analysis as the tribes did for the three other reservations that we
reviewed. Rather, the Crow Creek Sioux and Lower Brule Sioux tribes’
consultant asserted that since the tribes suffered the same type of
damages as the Standing Rock Sioux tribe, they should be provided with
additional compensation commensurate, on a per-acre basis, with the
additional compensation provided to the Standing Rock Sioux tribe in
1992. In our 2006 report, where we reviewed the additional compensation
claims by the Crow Creek Sioux and Lower Brule Sioux tribes, we found
that the additional compensation provided to the Crow Creek Sioux tribe
in 1996 was slightly above the range we calculated and the additional
compensation provided to the Lower Brule Sioux tribe in 1997 was within
the range we calculated. The additional compensation dollar ranges we

“We proposed in our 1991 report that Congress consider a range of additional
compensation of $64.5 million to $170 million for the Standing Rock Sioux tribe. In 1992,
Congress authorized payment to the tribe of $90.6 million. According to the Crow Creek
Sioux tribe's consultant, the additional compensation for the Crow Creek Sioux tribe was
calculated by adding an adjustment factor to the Standing Rock per-acre amount of
$1,618—to take into account that a greater percentage of the Crow Creek Sioux
Reservation was taken—and then multiplying this figure ($1,763.16) by 15,597 acres. Using
this formula, the Congress authorized an additional compensation payment to the Crow
Creek Sioux tribe of $27.5 million in 1996. Similarly, using the same $1,763.16 per-acre
figure (multiplied by 22,296 acres), the Congress authorized an additional compensation
payment to the Lower Brule Sioux tribe of $39.3 million in 1997,
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calculated for the tribes at five reservations covered in our three prior
reports are summarized in figure 2. (The dollar amounts in figure 2 are
generally from different years and they should not be added together or
corapared without first making adjustments for changes in the purchasing
power of money over tirge.)

Figure 2: GAO’s Estimated Range of Additional Comg ion Versus the Additional Comp. ion Authorized for Five

Tribes Since 1992

Tribe

Three Affiliated Tribes of the
Fort Berthold fleservation

{GAQ range in 1990 doliars)

Standing Rock Siaux
{GAQ fange in 1990 doliars)

Cheyenne River Sioux
{GAQ range in 1996 doltars)

Crow Creek Sioux
{GAD range in 1996 doliars)

Lower Brule Sioux
(GAO range in 1997 dollars)

61.8 1492
f 90.6 i
645 170.0
t
r
782 280.7
27.5
o}
214
383
. 408
> Ty
50 160 150 200 300

Doilars In mililons

<> Additionat compensation authorized in Pub L. No.102-575, title XXXV, 106 Stat. 4600, 4731 {1892}
O Additional compensation authorized i Pub L. No. 104.223, 110 Stat. 3026 (1996)

& Additional compensation authorized in Pub L. No. 105-132, 111 Stat. 2563 (1997}

MW Additional compensation authorized in Pub L. No. 108-511, titie 1, 114 Stat. 2365 (2000)

Source: GAO.

The additional compensation authorized in 2002 for the Yankton Sioux and
Santee Sioux tribes was also partially based on a per-acre caleulation.
Congress followed a two-part calculation in authorizing additional
compensation for the Yankton Sioux and Santee Sioux tribes. The first
part involved taking the additional compensation provided to the Lower
Brule Sioux Tribe in 1997, on a per-acre basis ($1,763), and multiplying
that times the acreage the Yankton Sioux and Santee Sioux tribes lost
(Yankton Sioux, $1,763 x 2,851.4 acres = $5,027 million; Santee Sioux,
$1,763 x 593.1 acres = $1.046 million). The second part of the calculation
involved multiplying the results of the first part by 4.58 to add an amowunt
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for severance damages and rehabilitation (Yankton Sioux, $5.027 million x
4,58 = $23.02 million; Santee Sioux, $1.046 million x 4.58 = $4.79 million).*

We have not performed any reviews of the additional compensation claims
for the Yankton Sioux and Santee Sioux tribes,

Rehabilitation funds had been provided to tribes on four of the seven
reservations as part of their original compensation in the 1950s and 1960s
(see table 3). While rehabilitation was a significant component of the
original compensation package for four tribes, we believe it should be
considered separately from the comparison for damages because
rehabilitation was not directly related to the damage caused by the dams.
Funding for rehabilitation, which gained support in the late-1940s, was
meant to improve the tribes’ social and economic development and
prepare some of the tribes for the termination of federal supervision.*
From the late-1940s through the early-1960s, Congress considered several
bills that would have provided individual tribes with rehabilitation
funding. For example, between 1949 and 1950, the House passed seven
bills for tribes totaling more than $47 million in authorizations for
rehabilitation funding, and considered other bills, one of which would
have provided $50 million to several Sioux tribes, including Crow Creek
and Lower Brule. Owing to opposition from tribal groups, the termination
policy began to lose support with Congress in the late 1950s, and
rehabilitation funding for individual tribes during this time was most often
authorized by Congress in association with compensation bills for dam
projects on the Missouri River. However, the granting of rehabilitation
funding for these tribes was inconsistent. Some tribes did not receive
rehabilitation funding along with compensation for damages, while others
did.

“See 8. Rep. No. 107-214 at 4 (2002). The $23.0 million and $4.8 million in additional
compensation authorized in 2002 for the Yankton Sioux and Santee Sioux tribes,
respectively, is significantly less than the $34.3 million and $8.1 million originally proposed
as additional compensation for these two tribes in 1899, See H.R. 2671, 106th Cong. (1999);
and 8. 1148, 106th Cong. (1999). For an explanation of how these higher dollar amounts
were calculated see S. Rep. No. 106-367 at 7-8 (2000).

The policy of termination, which was initiated in the 1940s and ended in the early 1960s,

was aimed at ending the U.S. government's special relationship with Indian tribes, with an
ultimate goal of subjecting Indians to state and federal laws on exactly the same terms as

other citizens. :
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Table 3: ilitation Pay by Cong for Tribes on the Missouri River
Current year dollars in millions

Year original payment Original payment Rehabilitation
Tribe enacted L p i P
Three Affiliated Tribes of the Fort
Berthold Reservation _ 1947 and 1949 $12.6 $0 0%
Cheyenne River $ioux 1954 10.6 52 49
Standing Rock Sioux 1958 12.3 7.0° 57
Lower Brule Sioux 1958 and 1962 4.3 1.8 45
Crow Creek Sioux 1958 and 1862 58 3.8 64
Yankion Sioux 1952 and 1954 0.2 .0 o]
Santee Sioux 1958 0.05 0 G

Source: GAD analysts of the compansation acts.

"These amounts include relocation and reestablishment funds authorized for the tribes. For example,
the Cheyenne River Sioux tribe was authorized $416,626 for relocating and reestablishing tribat
members living in the area that was flooded.

In closing, I would caution against looking solely at the acreage lost and
the authorized compensation amounts to try and determine if the tribes
were treated consistently. Such comparisons have led to perceived
inequities between the tribes. For example, questions could be asked such
as, Why was the original compensation for the Standing Rock Sioux tribe
almost as much at the original compensation for the Three Affiliated
Tribes of the Fort Berthold Reservation when the Fort Berthold
reservation lost three times as much land? or Why was the additional
compensation provided to the Yankton Sioux tribe alrost as much as the
additional compensation provided to the Crow Creek Sioux tribe when the
Crow Creek reservation lost more than five times as much land? The type
of land lost, the resources on the land, the structures on the land, the
settlement negotiations, the compensation bills, and the dates when
compensation was provided, has varied by tribe. Looking at just the total
compensation amounts masks the underlying differences in each of the
compensation bills.

Mr. Chairman, this completes my prepared statement. I would be happy to
respond to any questions you or other Members of the Committee may
have at this time.
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For further information, please contact Robin M. Nazzaro on (202) 512-
Contact and 3841 or nazzaror@gao.gov. Individuals making key contributions to this
Acknowledgments testimony and our 2006 additional compensation report are Greg Carroli,
Tim Guinane, Susanna Kuebler, Jeffery D. Malcolm, and Carol Herrnstadt
Shulman,

Senator TESTER. Thank you, Robin. I appreciate your testimony.
I do have a few questions here.

You provide some more background information as it relates to
the original compensation amounts to the tribes and how they were
developed. The original compensation was from the 1950s and the
1960s, and your testimony stated that the original compensation to
the tribes was based on detailed assessment by the U.S. Govern-
ment and the tribes of the damages caused by the dams and, in
some cases, protracted settlement negotiations. Could you describe
some of the factors and information that was utilized to determine
the level of damage caused to the tribes during those original set-
tlement negotiations?

Ms. NAzzARO. Yes. The Corps of Engineers did an initial assess-
ment of the direct damages of the flooding. The Department of In-
terior then did an assessment of indirect damages. These included
pretty extensive inventories of not only the lands, but the resources
on those lands. For example, how many trees were on the lands;
what kind of trees; livestock, if you will.

I have seen records of actually counting how many chickens were
there; what kind of agricultural pursuits had been in the area;
what kind of resources would be available, even into the future.
Say they decided to pursue logging with the trees that were on the
lands.

There was some attempt made to try to determine not only the
value of the resources then, but also how these resources could
have been used in the future.

Senator TESTER. Did the indirect damages include things like
you are talking about, like spiritual ties and those kind of things?

Ms. NazzArRO. That was indirect costs, correct? Or damages, yes.

Senator TESTER. I am assuming, other than trees and livestock
and homes and churches and hospitals, that also the value of the
land was also included as a baseline.

Ms. NAzzZARO. That was the Corps of Engineers’ assessment. Yes,
the Corps of Engineers did the direct assessment of damages.

Senator TESTER. Who did the indirect?

Ms. NAzzARO. The Corps of Engineers.

Senator TESTER. Did both indirect and direct?

Ms. NAzZZARO. No, indirect came from the Department of Interior.
Yes.

Senator TESTER. Can I ask why? Why was it done that way? Do
you know why the Army Corps just didn’t do them both?

Ms. NAZZARO. I wouldn’t think that they would have that exper-
tise to be able to assess the indirect damages.

If I could bring my expert on this whole issue, who knows the
history of the tribes very well, Jeff Malcolm?

Senator TESTER. I certainly don’t have a problem with that.

Jeff?



20

Mr. MALcoLM. Jeff Malcolm. I am an Assistant Director with
GAO’s Natural Resources and Environment team.

The Corps of Engineers felt that in the original legislation that
authorized compensation for the dams, that they were only author-
ized to pay for the direct damages directly caused by the dams.
They didn’t believe they were authorized to pay for other intangi-
bles or indirect damages.

Senator TESTER. I got you. Okay.

GAO has taken a position that it would be difficult to perform
new economic analysis on the damage to the tribes sustained 50 or
60 years ago. Instead, GAO recommended that Congress look to a
tribe’s final asking price during the original negotiations and use
that to determine whether a tribe should be entitled to additional
compensation.

Can you further describe why we can’t just use the information
we have to perform a new economic analysis on the damages faced
by the tribes when their lands were originally taken? Does that
make sense to you?

Ms. Nazzaro. Well, I think a big part is the time that has
lapsed. A lot of these people are no longer alive. The lands are no
longer there to visually inspect them, so you are still relying on
historical records, which may or may not be accurate. So it would
be very difficult. That gets to our point about the difficulty 50 years
after the fact to go in and make an assessment.

Senator TESTER. Okay. If the GAO was asked, would they be able
to develop methodologies for calculating damages based on factors
other than tribes’ final asking price?

Ms. NazzAro. I think we would want to stand behind the meth-
odology we used before. We really felt that the tribes’ final asking
price was the most complete and realistic estimate at the time, and
that is why we used that estimate. I know there have been ques-
tions raised as to why we used that price.

Senator TESTER. Yes.

Ms. NAZzARO. But as over time, as the negotiations went on, data
became more enriched, if you will, and so we feel that it is better
data to use the more recent, or the final asking price, rather than
to go back to any other ones. As you reach through a negotiation,
you both start at kind of opposite ends.

Senator TESTER. And work toward the middle.

Ms. NAzzARO. Doing the worst case, you know, how much are you
going to pay, and I think you come closer together. So we felt that
final asking price was probably the best number to use.

Senator TESTER. Okay. The GAO has recognized that there were
problems with the original settlement negotiations, namely that
the tribes may have been at a disadvantage during the negotiations
with the Federal Government. What are some of the reasons why
the tribes may have been at a disadvantage during these negotia-
tions?

Ms. NAzzZARO. Well, in one case that I am particularly familiar
with is the fact the Government was actually constructing the
dams at this time. We have heard that they felt pressured, that
this was kind of a one shot deal, either come to the table and put
forth your estimate, or you may not have an opportunity again.

Jeff might have another perspective.
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Senator TESTER. But did this happen in most of the cases, that
the dams were being built and negotiations were going on after the
dam had been in progress?

Mr. MaLcoLM. I would say in most of the cases that is what hap-
pened. Again, there were varying degrees of how long the construc-
tion had been ongoing while the negotiations were ongoing. But
yes, in some cases the dams had been closed and the water had
started rising. Certainly, as we refer to in our statement, there
were protracted negotiations. So the negotiations spanned over
many years. During that time, some people were being relocated
without really having compensation.

Senator TESTER. So what you are saying is the dams weren’t just
starting construction. They were done with construction.

Mr. MALcOLM. Done is a relative term as you look at the dams.
Basically, they report the time the dams were closed, which is
when they actually walled off the water for the last time. After the
dams were closed, the construction was continuing to go on for a
number of years after that. They continued to fill in the dams and
do various parts of the construction.

Senator TESTER. Okay. In your testimony, Robin, you stated that
four of the seven tribes received rehabilitation funds as a part of
their original settlements, but that GAO believes that rehabilita-
tion should be considered separately from any comparison for dam-
ages because rehabilitation was not directly related to the damage
caused by the dams.

Can you address what rehabilitation funds were meant to ad-
dress originally?

Ms. NAzzArRO. Rehabilitation was not a factor in the Fort
Berthold situation. It didn’t happen until later, more in the 1958
time frame, when they were negotiating with Standing Rock that
the whole concept of rehabilitation came back in.

The idea here was to improve the economic and social status of
the tribes. It had a lot to do with just the history of the tribes and
how the Federal Government interacted with the tribes. This was
really a preparation for termination of Federal supervision of the
tribes, and was in the form of business loans, education loans,
things like that to actually improve the overall welfare of the tribes
at the time. It wasn’t really linked to the flooding of the Missouri
River.

Senator TESTER. Okay. All right. Okay. Thank you.

We have been joined by Senator Murkowski and Senator Thune.
We welcome them to the Committee. If you folks have any opening
statements, we could certainly take them at this point in time.

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman.

I don’t have much of an opening statement. I just do want to ac-
knowledge, recognizing the history of the Pick-Sloan program and
the impact of the very sudden relocation of entire Native commu-
nities. We recognize how complex, how far-reaching this really is.

The Pick-Sloan program also illustrates that if the community
relocation is unavoidable that the true costs of relocation should be
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very carefully evaluated in advance of the relocation, and that the
process of the relocation should be very carefully planned.

We have some situations in Alaska, perhaps not much unlike
what we have seen here. We have several communities, in fact a
whole handful of communities, that are looking to relocate as a con-
sequence of what we are seeing with rising sea levels due to cli-
mate change, erosion on the coast. We are looking at their capacity
to adequately cover the losses that are sustained by relocating
these tribal communities.

So I am pleased that we are able to have this hearing this morn-
ing to look specifically to the Pick-Sloan, but also about how we can
p}?rhaps better anticipate as we move forward in matters such as
this.

Thank you, Mr. Chairman.

SeI})ator TESTER. Senator Thune, did you have any opening state-
ment?

STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

Senator THUNE. Thank you, Mr. Chairman.

I just want to tell you I appreciate very much, since I am not on
the Committee, the opportunity to be able to be here today along
with my colleague, Senator Johnson from South Dakota, be able to
welcome the Chairmen and Presidents of our tribes in South Da-
kota, to look at the impacts of Pick-Sloan. There are lots of positive
things that have happened in our State, and yours as well, Mr.
Chairman, as a result of Pick-Sloan, but there are also a lot of con-
sequences and impacts that have perhaps not been as positive with
regard to the lands adjacent to and the impacts they have had on
the tribes.

So we are going to hear from some of those tribal leaders today
and I am very glad to be able to welcome them here, and look for-
ward to the insights and the testimony they will be able to provide
about how this project has affected their specific reservations and
what fair compensation could do to improve them.

So I want to thank you again for holding the hearing, for inviting
me, and I look forward to working with my colleagues on both sides
of the aisle to address and bring some resolution to these issues,
which are very long-standing and in need of some closure.

So thank you, Mr. Chairman.

Senator TESTER. Thank you, Senator Thune.

Senator Johnson, did you have any questions for the witness?

Senator JOHNSON. Yes.

I understand the GAO numbers are all based on final asking
price. While that may be a good benchmark when parties to nego-
tiations are on equal footing, I believe that they can not be strictly
applied to every historical injustice. Did the GAO’s analysis exam-
ine the conditions under which the parties arrived at their final
asking price?

Mr. MaLcoLM. We looked at the historical record. Again, just to
say for the record, certainly we worked closely with our economists
at GAO. The final asking price issue is not something that is writ-
ten in stone. We did look for any information to indicate why that
would have been, or if that would have been an unreasonable num-
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ber to use. So we looked at all of the tribal offers that were made
over a period of years to try to determine if the final asking price
was inconsistent with or totally out of line with other offers that
had been made over time.

What we determined based on that analysis was that it was a
reasonable offer. It was consistent with generally the other offers
that had been made over time. One of our issues that we had was
again looking at the offers that were made as a proposal. The pro-
posal had many different components. As you know, in a negotia-
tion, you might be willing to give up something in category A if you
get more in category B.

So there are tradeoffs and decisions that are made between
those, so we think it is kind of important to consistently use one
offer, as opposed to taking components out of various offers that
were made over different years. So that was also one of the issues
we raised in our report.

Ms. NAzzARO. And those proposals didn’t always decrease over
time. In fact, actually in one case it was actually the highest pro-
posal that the tribes came back with, and that was the one that
was used in our economic analysis.

Senator JOHNSON. It seems the tribes must of been at a dis-
advantage in the original negotiations. Are they not also at a dis-
advantage in this GAO formula?

Mr. MAaLcoLM. The basis of the formula, again, is simply recog-
nizing the difficulties with redoing a completely new economic anal-
ysis. As Robin mentioned, you don’t have the people to interview
today in every case to really determine how they valued items 50
years ago. I mean, something might be much more valuable to
someone today than it was to a different person 50 years ago when
they were actually there. So not having those people to do that type
of analysis is difficult.

So basically, our approach was simply to say, make the assump-
tion that you gave essentially 100 percent of what they asked for
at the time. So 50 years ago, they were willing to settle for X
amount, and we saw that as their final asking price. So our as-
sumption is, let’s say if they had come to the table as they did 50
years ago, put a proposal across the table, and said, we are willing
to accept $12 million for this land. The Government would have
said, we will take that offer; let’s sign this on the dotted line.

That didn’t happen. The Government and the tribe did not reach
an agreement. They were at a stalemate. So what we are saying
is, okay, let’s say you had accepted that offer that they made 50
years ago. So we calculated how much did they ask for then; what
did Congress actually provide. So we are basically looking at trying
to make them whole, if you will, in accepting the final offer that
was issued at the time.

Senator JOHNSON. Are you saying the agreements were at the
end subjective in nature?

Mr. MaLcoLM. Excuse me?

Ms. Nazzaro. If he is asking that the final offers were subjective,
the final negotiations, there never was an agreement between the
Government and the tribes. Congress ultimately made the decision
on that original compensation and it was less than the tribes want-
ed. So that is why we went back and said let’s look at the dif-
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ference, then, between what the tribes wanted and what Congress
gave them, and use that as the basis, that difference.

And then we applied an interest rate and a bond rate to give you
a range of what we thought would have been fair had we stuck
with what the tribes actually were asking for back then. It did
seem like it was more arbitrary as to what Congress decided to
give them than what the tribes, because that was based on their
personal knowledge. So we felt it was fairer to go back to what the
tribes actually were asking for.

Senator JOHNSON. No further questions.

Senator TESTER. Senator Murkowski?

Senator MURKOWSKI. Thank you, Mr. Chairman.

I just have one question. In your testimony, you had mentioned
that in addition to the direct damages, that Congress had also rec-
ognized that the tribes had suffered damages due to social and cul-
tural losses. The question for you this morning is whether or not
those social costs have been contemplated in GAO’s calculation of
additional compensation for the seven Indian tribes? If so, how do
you calculate for that? How do you provide for that accounting?

Ms. NAZzZARO. It was factored in the final asking price. The tribes
had included all those various components: direct costs, indirect
costs, and in some cases rehabilitation costs. The only one that did
not include rehabilitation was for the Affiliated Tribes associated
with the Fort Berthold Reservation.

Senator MURKOWSKI. So you are saying that the tribes had pro-
posed that number as compensation?

Ms. Nazzaro. That was part of the component of the discussions.
That is where Jeff was mentioning that there was a tradeoff, that
sometimes they would say, well, we will take more for the direct,
and then we will cut back on the indirect, that there was a bal-
ancing. But all those components were on the table at the time of
the original negotiations for compensation. So that was a part of
that number that, if you will, the tribes proposed at the end.

Senator MURKOWSKI. As you are looking to additional compensa-
tion, are the culture and the social costs still factored in, or have
you basically concluded that that was done once and so there is no
more?

Mr. MALcoLM. It still is factored in, Senator Murkowski. Again,
as Robin described, we looked at all the different components of
how much the tribe itself had asked for those indirect damages at
the time. We looked at again the compensation bill that Congress
enacted, and again in every case they got less than what they had
requested. So we did have a factor for the indirect damages that
we then brought forward to current values to see how the amount
that they were not paid, how much would that be worth today, i.e.
how much would it take to make them whole based on what they
asked for 50 years ago.

Senator MURKOWSKI. Thank you, Mr. Chairman.

Senator TESTER. Senator Thune?

Okay. I want to thank you very much for your testimony and
your answering of the questions. Thank you very much.

Mr. MALcoLM. Thank you.

Ms. NAzzARO. Thank you.
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Senator TESTER. Our next panel consists of the Honorable Ron
His Horse Is Thunder, Chairman of the Standing Rock Sioux Tribe
from Fort Yates, North Dakota; the Honorable Michael B.
Jandreau—and excuse me if I have pronounced it wrong—Chair-
man of the Lower Brule Sioux Tribe of Lower Brule, South Dakota;
the Honorable Marcus Wells, Jr., Chairman of the Three Affiliated
Tribes of Mandan, Hidatsa, and Arikara Nation, New Town, North
Dakota; the Honorable Roger Trudell, Chairman of the Santee
Sioux Nation in Nebraska; the Honorable Robert Cournoyer, Chair-
man, Yankton Sioux Tribe in South Dakota; and the Honorable
John Yellow Bird Steele, President of the Oglala Sioux Tribe in
South Dakota.

We will start out with Ron His Horse Is Thunder. You can start
with your testimony and we will go down the list. Thank you for
being here.

We will keep the testimony. If you can make it as concise, keep
it to five minutes, it would be very much appreciated.

We are joined by the other good Senator from North Dakota,
Senator Conrad. Do you have any statement before we get started
with this panel? We are just starting now.

STATEMENT OF HON. KENT CONRAD,
U.S. SENATOR FROM NORTH DAKOTA

Senator CONRAD. If I could just for a moment, Mr. Chairman, es-
pecially welcome Ron His Horse Is Thunder, a very dear friend and
somebody who has a real vision and a commitment to improving
the future of his people. I am delighted that he is here.

I welcome all the witnesses, Marcus Wells as well. I didn’t notice
that you were here as well. Good to have you here. Marcus is a rel-
atively new tribal Chairman, but somebody who has jumped in
with both feet to try to improve the future of his people as well.

So we are delighted to have these two distinguished witnesses
from North Dakota and all the witnesses on this panel.

Thank you, Mr. Chairman.

Senator TESTER. Thank you, Senator.

We will try to keep the comments to five minutes. I appreciate
it very much if you would. There are six of you here and we do
have limited time today by the time we get through the questions.

So Ron, you go ahead and fire away.

STATEMENT OF RON HIS HORSE IS THUNDER, CHAIRMAN,
STANDING ROCK SIOUX TRIBE

Mr. His HORSE Is THUNDER. Mr. Chairman, honorable members
of the Committee, thank you for allowing me the opportunity to
speak today. I have written remarks, but I am not going to read
them off to you. I will condense them down into some oral testi-
mony here.

I particularly find interesting the GAO’s method of accounting
for losses that tribes incurred more than 50 years ago. Of course,
we all, and the street term, if you will, for accountants is bean
counters. It is really interesting as they start talking about how
they appraised our land originally, et cetera, and the difference be-
tween their appraisal and the tribe’s appraisal, and basically call



26

it an asking price, what we originally asked for. I don’t know if our
tribe ever came up with an original asking price. Maybe they did.

They seemed to say that there is a difference between what was
given us by Congress then and the asking price. So I would be in-
terested in knowing what our asking price originally was and what
was the difference in terms of percentages that was the original
asking price and what was in fact given us.

Standing Rock did lose about 56,000 acres of land and we were
originally given about $12 million in compensation for that loss.
Now, I have talked to a number of the elders who were alive back
then, and I have seen some of the records of the price that they
were given for their land. Every time you talk to them, it brings
up much sadness in their hearts.

They were given about $31 an acre for their land back then, is
what they were given. There was no negotiation with them. It was
just, you take this, and that is it. I find it real interesting that they
didn’t understand that there was in fact a negotiation process.
They didn’t understand the fact that they could have appealed it,
that they could have gotten a lawyer and appealed the process, and
maybe even gotten more compensation.

They didn’t understand that. Most of them didn’t speak English
very well. The Bureau of Indian Affairs was giving them an ap-
praisal notice saying $31 an acre and this is how many acres you
are going to lose, and this is how much we are going to give you
for it. And even though many of them said no, they refused to sign,
they were still forced to take $31 per acre, again not understanding
that they had a right to get an attorney and to challenge it.

Now, non-Indians, many of them, did challenge it and got up to-
wards $60 an acre, more than almost twice the value of what In-
dian land was paid at. So there is a huge discrepancy in the
amount that Indians got for land and non-Indians got for their
land, it being the exact same land.

Standing Rock in its 55,000 acres that was lost, although we
didn’t lose the most amount of acres. I think that Fort Berthold
lost more acres than we did. Standing Rock did lose the most tim-
bered land. Out of all the tribes, we lost more timber acreage than
any of them.

As GAO says, you can’t really use one appraisal rate and apply
it to another tribe because the types of land lost were different. But
the timberland was highly valuable to us in that it is where most
of our game resided. It is where we acquired most of our food from.

I purposely used the word bean counter when I started this be-
cause when we start talking about food, that is something that
wasn’t truly accounted for. There is a little field mouse, if you will,
that lives among the trees, and it collects beans. It will run from
tree to tree or plant to plant and collect little beans, and store
them for the wintertime. They dry. They create huge mounds of the
stuff.

We used to use that as food. We would go find these little
mounds, these huge mounds, if you will, where these beans were
stored and we would trade with those little field mice. We would
leave corn or we would leave tobacco, and we would take half of
their beans that they stored for the winter, and that was part of
our food supply. That is something the GAO, those bean counters
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will never understand in terms of beans. They never will. That was
our food supply, and of course the grapes and the berries and ev-
erything else that is associated with the forest. That will never be
accounted for, and can’t be accounted for.

Now, they talk about the difference in asking price. Again, I
don’t think our tribe ever really had an official asking price, but
maybe it did. We did receive additional compensation at the Stand-
ing Rock Sioux Tribe. We got in the 1990s an additional $90.5 mil-
lion. But we asked actually for more. We didn’t receive that higher
amount, and when they start talking about negotiations, the nego-
tiations change from tribe to tribe. If you came in later after Stand-
ing Rock and Three Affiliated came in, we were the first, if you
came in after that, the way of appraising your land and what you
lost changed, and actually got more. I mean, the evaluation go
more.

So if you were to give us what the tribes got after we came in,
the negotiation process gets better and better. We in fact believe
that our true loss in 2004 dollars was $611 million. We have a
study that we would like to leave that accounts for that difference.
So truly what Standing Rock believes it lost, even if you take out
the $90.6 million that was paid to us in the 1990s, is truly an addi-
tional loss of $611 million that we believe is there.

Also, there is surplus land that the Corps of Engineers when it
took, it took a long square boundary line along the river. There is
what is deemed excess Corps land. We know on our reservation
there are 19,000 acres that is Corps land that could be given back
to the tribe. We have asked for it. They have given us back only
365 acres thus far and we would like to see all that 19,000 acres
returned to us.

I can’t actually see the clock, sir.

Senator TESTER. Actually, the clock hasn’t been running for a
while, but you are about out of time. So wrap it up, please.

Mr. His HORSE Is THUNDER. So in the end, I really feel for our
tribal members, and there are still some alive today who were the
original landowners who only got paid $30 an acre and were forced
to move from the best land we had up to the top on the prairies.
Originally, there was, and I have heard it said by the GAO, some
replacement lands that were available, rehab lands they refer to
them as, available to these landowners who originally lost land.

Well, those rehab lands, those rehab dollars, we call them section
five dollars on our reservation. Section five dollars, of all the people
who lost land on the river bottom, only one person ever got section
five land ever. Section five land was administered by the Bureau
of Indian Affairs, and you want to know who got section five land?
Bureau of Indian Affairs employees who did not lose land on our
reservation, and did get replacement land even though they didn’t
lose any land. Only one person who ever lost land on the river bot-
toms, one person, ever got replacement lands.

Thank you.

[The prepared statement of Mr. His Horse Is Thunder follows:]
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IMPACT OF FLOOD CONTROL ACT OF 1944 ON INDIAN TRIBES
ALONG THE MISSOURI RIVER

TESTIMONY OF THE STANDING ROCK SIOUX TRIBE
RON HIS HORSE IS THUNDER, CHAIRMAN

November 1, 2007

The Standing Rock Sioux Tribe welcomes the opportunity to present testimony at this most
important hearing of the Senate Indian Affairs Committee on the impact of the 1944 Flood Control Act on
Indian tribes along the Missouri River. The act and the Pick Sloan Missouri River Basin Project (Project)
were intended to provide employment for soldiers returning from World War IT and to develop the
cconomy of the Northern Great Plains and downstream navigation states. Irrigation and hydropower
development would be the hallmarks of the Project in the states of Montana, North Dakota and South
Dakota, and the 9 foot navigation channel would be the hallmark of the Project in Nebraska, Iowa,
Missouri and Kansas. Irrigation projects, tributary storage and the use of hydropower for irrigation
pumping were identified purposes of the Project on the Indian reservations.

The plans for development on the Indian reservations were largely unfulfilled, although the
Congress is commended for the 1986 Garrison Diversion Unit Reformulation Act and the 2000 Dakota
Water Resources Act provisions that provided for 2,380 acres of irrigation on Standing Rock Indian
Reservation (now under development) and the ongoing development of water supply for municipal, rural
and industrial purposes across the reservation.

The principal impact of the Project was the devastating inundation of our ancestral Jands along
the Missouri River with the creation of Lake Oahe, the largest of the mainstem Missouri River reservoirs.
The Corps of Engineers took 56,000 acres of land on the Standing Rock Indian Reservation for project
purposes and continues to maintain 19,000 acres of lands surplus to project needs. The Equitable
Compensation Act, resulting from recommendations of the Joint Tribal Advisory Committee established
by the Garrison Diversion Unit Reformulation Act, partially offset the damages of taking the Tribe’s
lands. A $90.6 million fund was established that assists the Tribe through the generation of annual
returns that may be invested in the economic development of the Tribe. The compensation was less than
the value of the land to the United States for hydropower purposes, which was determined based on 1990
conditions as follows:

COMPUTATIONS OF VALUE OF TAKING AREAS BASED ON HYDRPOWER

Net

1890  Electrical

Maximum 50% Annual Power 4% Digcount

Indian Reservation Acres Operating Pool  Percent Net Power Megawatt Benefit Net Annual Net Prasent
Downstream Order __ Reservoir Taken Actes  Taking Value  Hours x 1,000 {mills/kwh} Value Value
Fort Berthold Garrigon 154,912 380,000 40.8% 204% 23183 3244 15328342 § 383,208,543
Standing Rock Oahe 55,894 374,000 13.2% 6.8% 28475 32.44 5,648,931 141,223,266
Cheyenne River Qahe 99,548 374,000 26.6% 13.3% 28475 3244 11,429,336 265,733,386
Lower Brule Big Bend 14,958 81,000 24.5% 12.3% 9955 32.44 3,959,215 98,980,363
Lower Brule Fort Randalt 7,997 102,000 7.8% 3.9% 170186 3244 2,163,767 54,003,924
Crow Creek Big Bend 6,416 61,000 10.5% 5.3% 8955 3244 1,808,243 42,456,077
Crow Creek Fort Randalt 9,148 102,000 9.0% 4.5% 1,701.8 3244 2475485 61,886,371
Santes Gavins Point 593 31,000 1.9% 1.0% 686.9 32.44 213,118 5,327,833
349,567 1,485,000 23.5% §42,816,391  § 1,072,909,763

The formula was based on principles established by the former Federal Power Commission for
determining the value of tribal lands used by private utilities for hydropower purposes.
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The foregoing provides a brief historical perspective. Our current problem is the considerable
damage to our drinking water and irrigation intakes on the Standing Rock Indian Reservation by the
operation of Lake Oahe by the Corps of Engincers primarily for downstream navigation. The Review and
Update of the Master Manual, completed by the Corps of Engineers a few short years ago is obsolete and
‘based on 2 false hiydrology that does not recognize the impacts of climate change and the absence of
significant economic value from the release of vast quantities of water for navigation in the lower
Missouri River.

The Standing Rock Sioux Tribe has taken the initiative to find a remedy for the inequities of the
current operating procedures. We have joined with the states of North Dakota, South Dakota and
Montana to develop legislation that will better balance the economies of the upper and lower basins. One
of the guiding principles in our work with the upper basin states is recognition that, while irrigation was
the predominant national thrust in 1944, the national need at present is alternative, renewable energy.
Pick Sloan should be re-oriented toward the contemporary national need. We are also seeking sensibility
in the operation of the Missouri River reservoirs with climate change. The Standing Rock Sioux Tribe
feels that navigation in the lower Missouri River is uneconomic snd that the Missouri River reservoirs
have the potential to enhance navigation flows of the Mississippi River over short time frames on the
order of weeks rather than months. New planning is needed to accommodate climate change and to
define the best use of more limited releases for navigation.

An adverse impact of the 1944 Flood Control Act that goes unnoticed is the failure of the United
States, whether the Secretary of the Interior or the Secretary of the Army, to plan for, preserve and protect
our valuable rights to the use of water in the Missouri River.

The Corps of Engineers makes the following statement describing how the Corps fails to
recognize or consider Indian water rights in its Master Water Control Manual for the future operation of
the Missouri River, thereby committing Missouri River water to operational priorities and creating an
insurmountable burden for the future exercise of the rights to the use of water by the Standing Rock Sioux
Tribe as reserved from time immemorial:

The Missouri River basin Indian tribes are currently in various stages of quantifying their
potential future uses of Mainstem System water. It is recognized that these Indian tribes may be
entitled to certain reserve or aboriginal Indian water rights in streams running through and
along reservations. Currently, such reserved or aboriginal rights of tribal reservations have not
been quantified in an appropriate legal forum or by compact with three opli The Study
considered only existing consumptive uses and depletions; therefore, no potential tribal water
rights were idered. Future modifications to system operation, in accordance with pertinent
legal reguir will be idered as tribal water rights are quantified in accordance with
applicable law and actually put to use. Thus, while existing depletions are being considered, the
Study process does not prejudice any reserved or aboriginal Indian water rights of the Missouri
River basin Tribes. (PDEIS 3-64)

The Secretary of Interior’s former Working Group on the Endangered Species Act and Indian
‘Water Rights, published recommendations for consideration of Indian water rights in Section 7
Consultation, in national guidance for undertakings such as the Master Manual, as follows, but this
guidance has not been followed:

The environmental baseline used in ESA Section 7 consultations on agency actions affecting
riparian ecosystems should include for those consultations the fuil g of: (a) adjudicated

(decreed) Indian water rights; (b) Indian water rights settlement act; and (c) Indian water rights
otherwise partially or fully quantified by an act of Congress... Biological opinions on proposed or
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existing water projects that may affect the future exercise of senior water rights, including
unadjudicated Indian water rights, should include a statement that project proponents assume the
risk that the fture development of senior water rights may result in a physical or legal shortage
of water. Such shortage may be due to the operation of the priority system or the ESA. This
statement should also clarify that the FWS can request reinitittion of consultation on _junior
water projects when an agency requests consultation on federal actions that may affect senior
Indiar water rights.

‘The Standing Rock Sioux Tribe claims rights to irrigate not less than 303,650 arable acres with an
annual diversion duty of 4 acre feet per acre, to supply municipalities, commercial and industrial purposes
and rural homes with water for not less than 30,000 future persons baving an annual water requirement of
10,000 acre feet annually and to supply 50,000 head of livestock of every kind on the ranges having an
annual water requirement of 1,500 acre feet annually, all subject to change. This is a considerable
reserved water right that is weakened by the failure of the agencies of the United States to acknowledge
any water right. This failure forces future courts to undo investments, undertakings, mortgages and
economies that build on the basis of the Master Manual conclusions as the Tribe develops its water rights,
which becomes highly prejudicial to the Tribe.

The Standing Rock Sioux Tribe initiated an effort in the 1985 marketing plan of the Western
Area Power Administration (Western) to obtain an allocation of Pick Sloan hydropower, but we were
denied on the basis that the Tribe was not a utility. When the 2000 marketing plan was announced by
Western, we requested a congressional hearing chaired by Congressman George Miller, and direction was
given to Western to allocate Missouri River hydropower to the Tribes. The concept was subsequently
extended to the Colorado River Basin. The Tribes were enthusiastic that low cost federal hydropower
would be available. Power has now been allocated from Western, and the Tribes receive a “credit” to
reflect the difference between energy costs from the Basin Electric and Western. The problem is that the
credit has been systematically diminished by Western rate increases that will total over 35% in 2008
relative to 2005 rates. The concept of the credit needs reevaluation.

The balance of our remarks are dedicated to the effort of the Standing Rock Sioux Tribe with the
upper basin states. In addition to the description of that effort, draft legislation is attached that further
defines the concepts of an Upper Missouri River Development Fund and changes in the operation of the
Missouri River reservoirs. These concepts are preliminary and are being refined in cooperation with the
states. The States and the Tribe have agreed to work together but have not agreed on the concepts to be
advanced. Proposals to implement a Western rate increase are not supported by the Governors of the
states or the Tribe but have been explored as an alternative funding mechanism.

1} Upper Missouri River Development Fund

The following relates to the establishment by Congress of a development fund in the upper
Missouri River basin (upper basin tribes, North Dakota, South Dakota and Montana) to mitigate the
impact of releases from mainstem Missouri River dams for downstream navigation and other purposes.
The overriding context of the fund is the continuing damage to the Upper Basin of releases from the
mainstem Missouri River reservoirs for downstream navigation. The fund is a logical sequitur in
tesponse to operation of the Missouri River by the Corps of Engineers with an obsolete Master Plan.
Climate change with potentially reduced, long-term streamflows, not addressed in the Master Plan, and
continue support for navigation releases with limited economic value argue for a development fund to
mitigate damages and balance equities.

The U.S. Supreme Court did not accept the petition for certiorari from the upper basin states to
resolve the relative priority of navigation and upper basin purposes of the Missouri River Basin Pick
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Sloan Project, and the Corps of Engineers is operating the Missouri River mainstem reservoirs in the
upper basin states for navigation in the downstream states with minimal economic value as a primary
purpose. Other purposes important to the Upper Missouri Basin States and Tribes are secondary.

The development fund would assist in resolving inequities in the allocation of water between the
upper and lower basins and is intended to further nonrenewable energy development in the northern Great
Plains, consistent with national energy policy, and finance authorized (but underfunded) and future water
projects.

In addition to the development fund, draft provisions call for a re-examination of the operation of
the Missouri River mainstem reservoirs and the establishment of minimum storage levels that reflect
current hydrology based on climate change. The operation of the reservoirs is based by the Corps of
Engineers on the hydrology from 1898 through 1997, but climate change has made the historic
streamflow records obsolete. The historic streamflow records are not a sound basis for decision-making
on reservoir operations.

a) Pick Sloan provisions were intended to create equitable development of the Missouri
River, balancing navigation with other appropriate and economic uses of water, which the
development fund will help resolve

The 1944 Flood Control Act (58 stat 665) adopted Senate Report 247 and the Joint Engineering
Report for the Missouri River. The report recommended the construction of the mainstream dams:

"... to more fully utilize the water resources of the basin and to most effectively serve the present
and ultimate requirements of flood control, irrigation, navigation, hydroelectric power, and other
uses... provide the desired degree of flood control, supply the needs of irrigation as well as
Sfurnish cyclic storage for navigation during prolonged drought periods .... to facilitate the
consideration of projects on the basis of comprehensive and coordinated development; and to
limit the authorization and construction of navigatior works to those in which a substantial
benefit to navigation will be realized therefrom and which can be operated consistently with
appropriate and economic use of the waters of such rivers by other users.”

The development fund is intended to address, among other things, the impact in the upstream
states of downstream navigation releases that adversely impact upstream states and Indian reservations.

by Sources of Deposit to Upper Missouri Development Fund

The development fund would rely on two separate or complimentary contributions: (a) the
Reclamation Fund established by the 1902 Reclamation Act and (b) revenues collected by the Western
Area Power Administration (Western) from hydropower sales at the mainstern dams at a rate to be
decided (say 2 mills per kilowatt hour).

(1) Reclamation Fund as Source of Deposit

The Reclamation Fund is described as follows:
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The Reclamation Fund was established by the Reclamation Act of 1902 {32 Stat. 388). Ttisa
resiricied, unavailable receipt fand into which 2 substantial postion of Reclamation's revenues
{mostly repayment of capital investent costs, associated interest, and Q&M reimbursements
from water and power users) and receipts from other Federal agencies (primarily revenves
from certain Federal mineral royalties and hydropower fransmmission) are deposited. No
expenditures are made directly Som the Rectamation Fand; however, fands are transferred
from the Reclamation Fund into Reclamation’s sppropriated expenditure funds or fo other
Federal agencies parsuant to congressional appropriation acts to invest and refvvest in fiie
reclamation of arid lands in the Western United States.

(US Bureau of Reclamation Annual Report 2006)

The amount in the Reclamation Fund is increasing according to the Bureau of Reclamation, and
the balance at the end of FY 2007 is estimated at $7.2 billion: (US Bureau of Reclamation, Slide Show,
Sacramento, California, November 2006.

The Reclamation Fund is the principle source of appropriations for water and related resource
projects of the Bureau of Reclamation: (IS Bureau of Reclamation, Pr tation by Bob Wolff,
Sucramento, California, November 2006)

The Reclamation Fund ways established by The Reclamation Act of 1902 (43 US.C. 391)
and is detived from and other from water resource development;
mfmxpkﬁnmsﬂa,lemamimh!sufFedetﬂlmd&mmﬂWe:nmstatu_
ited in the Rectamation Fond are nuade available by Congress through

ion acts. Receigts and bak that ave not appropriated remain in the
Reclamhon Fund as unappwpmied receipts. Baginaing in Fiscal Year 1984, ihe annual
appropriation acts for Reclamation have provided, ‘”Ihamf‘themmappmpxmdme
amcnmnt of program activities which cas be fi d by the Recd i shail be
derived from that fund.”

Projects receiving appropriations from the General Fund, rather than the Reclamation Fund, in the
‘Water and Related Resources construction account include the Central Arizona Project, Animas La Plata
Project, Colorado River Salinity Control Project, Columbia and Snake River Salmon Recovery and a
portion of the Mni Wiconi Project. (US Bureau of Reclamation, Slide Show, Sacramento, California,
November 2006).

The “Northwestern New Mexico Rural Water Projects Act” (S.1171, current Congress, current
session) proposes that the Secretary of the Treasury shall deposit in a “Reclamation Water Settlements
Fund” for the project amounts that would otherwise have been deposited in the Reclamation Fund ata
rate of $100 million annually, if available. Amounts deposited by the Secretary of the Treasury in the
“Settlements Fund” shall be available without further appropriation. This latter provision seems to avoid

the issue of an increase in the Reclamation budget and competition with other projects for appropriations.
Funds to be deposited in the Reclamation Fund are diverted and deposited in the Settlements Fund.
and
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16 {by DEPOSITS 10 FUND.—
17 {1} In oBNERAL—For each of fiscal years
18 2018 through 2028, the Seeretary of the Treasury

19 shall deposit in the Fund, if available, $100,000,000

20 of the revenues that would ofherwise be deposited
21 for the fiseal year In the fund established by the
22 fivet section of the Aet of June 17, 1902 (32 Stat.
23 388, chapter 1093}, Bael
H (2} AVATLABIATY OF AMOUNTS —Amomts do-

2 posited in the Fund under paragraph (1) shall be

3 made available pursuant to this section-—

{A) without further appropriation; and
{B) in addition to amounts appropriated

pursuant to any authorization eontained in any

w1 Oy e

other provision of law.

8. 1171, described above, clearly raises issues with regard to equity among the other 16 states
outside New Mexico with regard to the maguitude of diversions from the Reclamation Fund.
Nevertheless, New Mexico has taken necessarysteps for authorization of the project and use of the
Reclamation Fund before the end of the current session of Congress. Both the House (HR 1970) version
and Senate version of the bill have been introduced and the Energy and Natural Resource Committee
(Senate) and Water and Power Subcommittec (House) have held hearings.

The share of the Reclamation Fund created by the Pick Sloan Project (primarily hydropower
revenues) could be determined and could become an equitable basis for the Reclamation Fund as a source
of financing the Upper Missouri River Basin Fund. Clearly, recent significant deposits to the
Reclamation Fund have been from offshore drilling, which apparently cannot be used by some states,
except Texas and California. The deposits are generally available to the 17 Western states. After equity
has been achieved, the New Mexico model scems to provide a mechanism for making funds available for
deposit without appropriation and without competition for appropriations within the congressional budget
ceiling for Reclamation.

(2) Power Marketing Administration (Western) Revenues as Source of Deposit

The Central Arizona Project serves as an example of a project built from a river basin
development fund (Lower Colorado River Development Fund), which relied on a Western rate
contribution of 4.5 mills per kilowatt hour from users in Arizona and 2.5 mills per kilowatt hour from
users in California (see below).
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{2y any Pederal zavenuss from the Boulder Camyon and
Parker-Davis projects which, after completion of repayment
requiremsntz of the said Boulder Canven and Parker-Davis
projects, are surplus, as datermined by the Secretary, to the
wperation, maint . and repl & regui: & of thase
projects: Frovidad, howevar, That for the Boulder Canyon project
commencing June 1, 1987, and for the Parker-Davis project
commencing June 1, 2005, and until the end of thes repayment
period for the Osntral Arizena project desoribed in section
1521{a} of thim title, the Secretary of Rnergy shall provide for
surplus vevsnues by including the equivalent of 4 1/2 mills per
kilowatthpur in the rates charged te purchasers in Arizona for
application to the purposes specified in subaection {£} of thie
pection and by including the sgquivalent 2 1/2 mills per
kilowatbthiour in the rates charged to purchasers in California and
Nevada for application to the porp =f aub tion (g} of this
section ag ded and suppl ted: Provided further, That after
the repayment pericd for said Centrsl Arizons project, the
sguivalent of 2 1/2 mille per kilowatthomr shall he included by
the Secretary of Energy in the rates charged to purchasers in
Avizcoa, Cali ia, and N da to provide revenues for
application to the purposes of said subssction {g} of thie
section: Provided, howewsr, That the Secretary is authorized and

(25 USC 1543)

The Western contributions to the fund were supplemented with Congressional appropriations.
Several billion dollars from the two sources have been used in developing the Central Arizona Project
since the fund was authorized in 1968. The fund in the Colorado River Basin will be exhausted by year
2050. About $250 million in the fund will generate interest over the next 30 years to finance up to $340
million in projects. Future expenditures will focus on water projects on Indian reservations in Arizona.

The Lower Colorado River Basin Fund receives funding from wnultiple sources for specific
purposes as provided under PL. 90-537 and amended by BL. 108-451. Fumding sources
welode appropriations, Federal revenues from the Central Arizona Project, Federal revermes
from the Boulder Canyon and Parker-Davis Projects, the Western Area Power Administration,
Federal revenues from the Northwest-Pacific Southwest intertie in the States of Nevada and
Arizona, and revenues earned from fnvesting in Treasury securities. Funding sources may
be retained and are available without further appropriation. The fund provides for irigation
development aud management activities within the Lower Colorado River Basin including
operation, nmaintenance, feplacements, and emergency expenditures for facilities of the
(US Bureau of Reclamation Annual Report 2006, Note 16)

The Upper Colorado River Basin Development fund is less specific with respect to amounts of
rate increases, but the Secretary of Interior is authorized to adjust electrical rates of the Western Area
Power Administration upward for the limited purposes of salinity centrol, fish and wildlife and on-farm
measures as summarized below.
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{} Costs payable from Upper Colorado River Basin Pund

Costs of construction, operation, waintenance, and replacement of
sach unit or separable featurs thereof authorizad by section
1592{aj of this title, costs of construction, operaticn, and
maintanance of measures to replace incidental fieh and wildlifa
values foragone, and costs of implementatlion of the on-farm
measures authorized by section 1592{c) of this title allocated for
repayment by the upper basin under subsection {aj (2} of thie
ssction shall be paid in accordance with section 620did} {5} of this
title from the Upper Colorade River Basin Fund within the ilimit of
the funds made available under subsection {e} of Lhis section.
(4] omitted
{e) Upward adjustment of rates for alectrical energy

The Secretary ia anthorized to make upward adjustments in rataes

(25 USC 1595)

The Northwest Power Act also provides rate increases within the Bonneville Power
Administration (BPA) for fish and wildlife (salmon recovery) efforts.

Notwithstanding any other provision of this sectian, rates established by the
Administrator, under this section shall recover costs for protection, mitigation
and enhancement of fish and wildiife, whether under the Pacific Nortdrwest
Electric Power Planniog and Copservation Act or any other Act, not to exceed
such amounts the Admmistrator forecasts will be expended during the fiscat
year 2002-2006 rate period, while preserving the Administrator’s ability fo
establish approprixte reserves and maistain a high Treasury payment

(16 USC 83%¢)

c} Impact of Western Rate [ncrease

Figure 1 and Table 1 present the history and proposed rates of the Western Area Power
Administration for the Eastern Division of Pick Sloan. The projection for FY 2007 in 2003 was a rate of
17.86 mills per kilowatt hour compared with the actual rate for FY 2007 of 19.83 mills per kilowatt hous
or 2 mills per kilowatt hour higher than projected four years earlier. The 2003 projection for FY 2008
was 18,38 mills per kilowatt hour, and the proposed rate for FY 2008 is 24.78 mills per kilowatt hour or
6.4 mills higher than projected five years earlier. The customer base is capable of absorbing the
significant increases atiributed to drought but likely due, in part, to continuing climate change.
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FIGURE 1
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TABLE 1

HISTORIC, CURRENT AND PROPOSED RATES
WESTERN AREA POWER ADMINISTRATION
EASTERN DIVISION OF FIGK SLOAN

2003
Projected Cument Proposed Development
Fiscat Composke Comporile Compasite Fi

Year Rats Rate Rale Rate
1893 1247

1894 1352

1985 1454

1986 14.54

197 454

1898 1454

1999 14545

2060 14.54

2001 14.54

2002 14.54

2003 14.54

2004 16.32

20085 16.80

2008 17.33

ar 17.86 1383

2008 18.38 78
2008 19.00

2010 19.60 2050
20 oIz

2012 2086

2013 2153

2014 2153

2M5 21

Table 2 shows the recent and proposed Western rate increases and a rate increase of 4.72 mills
per kilowatt hour ($0.00472 /kwh) necessary to generate deposits to a development fund with a present
value of about $1 billion. Since 2003 Westemn has raised rates by 36% and proposes an
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TABLE 2
INCREASES IN WESTERN POWER RATES
TO FINANCE DEVELOPMENT FUND

Westem Increases Proposed
2007 2008  Development
Project 2003 Current Proposed Fund
Rate, milis/kwh $0.01454 $0.01983 $0.02478 $0.02950
Rate Increase, mills/kwh - $0.00529 $0.00495 $0.00472
% Increase - 36.38% 24.96% 19.05%
Annual Revenus Increase
Western Rate - - $53,200,000 -
Develoment Fund - ~ - $50,648,000
Present Value, 40 years, 4% - - - $1,002,464,412
Sources of Revenue
Montana
Canyon Ferry $5,927.436  $8,083,979 $10,105,924 $13,835,500
Fort Peck 15,606,962 21,407,893 26,762,382 36,639,000
Yellowtail 6,963,789 9,497,382 11,872,844 16,254,500
Subtotal $28,588,188 $38,989,254 $48,741,151 66,729,000
North Dakota
Garrison 33,416,078 45,573,647 56,972,415 77,998,000
South Dakota
Oahe 42,705,343 58,242,569 72,810,057 99,680,500
Big Bend 15,507,386 21,149,344 26,439,165 36,196,500
Fort Randali 25,238,957 34,421,548 43,030,981 58,911,500
Gavins Point 10,502,557 14,323,639 17,906,232 24,514,500
Subtotal $93,954,282 $128,137,099 $160,186,434  $219,303,000

Annual Eastern Division Revenue $155,958,548 $212,700,000 $265,900,000 $316,548,000

impact on Consumer Receiving Westem Power

% From Westem 30.00% 30.00% 30.00% 30.00%
Alternative Energy Cost $0.04000 $0.04000 $0.04000 $0.04000
Composite Energy Cost $0.03236 $0.03395 $0.03543 $0.03685
Transmission/Dist Cost, $kwh $0.04000 $0.04000 $0.04000 $0.04000
Monthiy Power Rate, $/kwh $0.07236 $0.07395 $0.07543 $0.07685
Percent Consumer Increase - 219% 2.01% 1.88%
Average Monthly Residential kwh 1,000 1.000 1,000 1,000
Average Monthly
Total 72.36 73.95 7543 76.85
Increase - 1.58 149 1.42
Annual Cost
Total 868.34 887.39 805.21 922.20
ncrease - 19.04 17.82 16.99

additional 25% rate increase in 2008. The development fund proposal would add an additional 19% and
increase Western revenues by $50,648,000. In 2003, annual revenues average to $156 million. The rate
increase through FY 2007 increased revenues to $213 million. The proposed rate increase in FY 2008

would increase revenues to $266 million, and the development fund would increase revenues to $316
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million. With or without the development fund, Western has significantly increased rates and revenues
(Table 2).

Table 2 is based on a typical Western customer that receives 30% of power needs from federal
hydropower marketed by Western. It was assumed that alternative power would be available to this
customer at a cost of 4¢ per kilowatt hour ($0.0400 /kwh). It was also d that tr: ission and
distribution costs (powerline costs separate from energy) would have a typical cost of 4¢ per kilowatt
hour. Finally, it was assumed that average monthly residential power use is 1000 kWh.

Throughout Western's customer base in the Eastern Division of Pick Sloan, customers may
receive anywhere from 10% to 100% of their total energy needs from Western (some municipalities and
Tribes are at the upper end of the range). Transmission and distribution costs may range from 3 ¢ to 5 ¢
per kilowatt hour. Monthly residential power use may typically range from 500 to 1,500 kilowatt hours
with some users falling outside the range, particularly in more expensive homes.

Continuing with the example and the assumptions, the monthly residential electrical bill in 2003
would average $72.36 and would increase to $75.43 with the rate increases proposed by Western through
2008. Monthly electrical bills would increase to $76.85 with the proposal for the development fund.
Annual costs would increase from 2003 at $868.34 to $922.20 with the Western rate increases and the
development fund, The development fund would add $16.99 to the annual electrical bill relative to
Western increases through 2008.

Similar analyses (to Table 2) were conducted for Western customers with shares of federal
hydropower at 50%, 75% and 100% as presented in Table 3 and Figure 2. Western Customers with 100%
Western power would see increases in annual costs from $654.48 in FY 2003 to $777.36 in 2008, an
increase of $122.88. The development fund would increase annual costs to $834, an addition of $56.64.
The $213.86 advantage of customers with 100% Western allocation over customers with 30% allocation
in FY 2003 would fall to $88.20 annually with all rate increases through the development fund.

With the development fund, consumer rates would increase to $0.07683 per kilowatt hour for the
customer with 30% Western allocation and to $0.06950 per kilowatt hour for the customer with 100%
‘Westemn allocation. Compare these values with regional costs given in Table 3 from the Energy
Information Administration for 2007. Retail rates in Montana, for example, averaged $0.0939 per
kilowatt hour, the Rocky Mountain region averaged $0.0974 per kilowatt hour, and the Pacific region,
including Bonneville, averaged $0.12280 per kilowatt hour. Western customers would continue to hold
advantage of atleast 1.5 ¢ to 2 ¢ per kilowatt hour.
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TABLE 3

SUMMARY OF IMPACTS OF WESTERN RATE INCREASES
AND PROPOSED DEVELPOMENT FUND INCREASE

Development
2003 2007 2008 Fund
Western Rate per kwh $0.01454 $0.01983 $0.02478 $0.02950
Rate Change per kwh - $0.00529 $0.00495 $0.00472
% Increase - 36.38% 24.96% 19.05%
Annual Revenue $155,958,548 $212,700,000 $265,900,000 $316,548,000
Annual Increase - $56,741,452 $53,200,000 $50,648,000
Present Value, 40 years, 4% $1,002,464,000
% Western
Allocation
Impact on Consumer
Monthly Consumption, kwh 1,000 1,000 1,000 1,000
Assumed Trans/Dist Rate $0.04000 $0.04000 $0.04000 $0.04000
Assumed Non-WAPA Rate $0.04000 $0.04000 $0.04000 $0.04000
Consumer Rate per kwh
30% $0.07236 $0.07395 $0.07543 $0.07685
50% 0.06727 0.06992 0.07239 0.07475
75% 0.06091 0.06487 0.06859 0.07213
100% 0.05454 0.05983 0.06478 0.06950
State Average Retail Rate, 2007, EIA
Montana - $0.09390 - -
North Dakota - 0.08370 - -
South Dakota - 0.08700 - -
Minnesota - 0.09720 - -
West North Central 0.09200 - -
Mountain - 0.09740 - -
Pacific - 0.12280 - -
Annual Increase
30% - $15.04 $17.82 $16.99
50% - 31.74 28.70 28.32
75% - 47.61 44,55 42.48
100% - 63.48 59.40 56.64
Monthly Bill
30% $72.36 $73.95 $75.43 $76.85
50% 67.27 69.92 72.39 74.75
75% 60.91 64.87 68.59 72,13
100% 54.54 59.83 64.78 69.50
Monthly Increase
30% - 1.59 1.49 1.42
50% - 2.65 2.48 2.36
75% - 3.97 3.7 3.54
100% - 529 495 472
% Increase
30% - 2.19% 2.01% 1.88%
50% - 3.93% 3.54% 3.26%
75% - 6.51% 5.72% 5.16%
100% - 9.70% 8.27% 7.29%
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FIGURE 2
IMPACT ON CONSUMER
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d) Projects Benefiting

The classes of projects benefiting from the development fund include, among others, the
following:

. Re-construction of upper basin intakes for municipal, rural, industrial and irrigation purposes
with provisions for permanency given recent and historic low reservoir levels;

. Advance funding for currently authorized rural water projects not receiving adequate
appropriations for timely completion;

. Rural water projects not awthorized;

» New irrigation of woody biomass crops suitable for ethanol production;

. Regional electrical transmission improvements to fransport new wind energy;

. Regional wind energy projects with distribution to improved transmission grid;

] Other renewable and non-renewable energy projects.

With reduction of downstream flows for navigation on the Missouri River, additional purposes of
the development fund outside the Upper Basin, might include structures on the lower Missouri River to
maintain river stage at levels necessary for municipal, power plant and other intakes. The current Master
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Plan of the Corps of Engineers relies on maintaining river flows at levels necessary to maintain intake
capacity, but the same purpose could be accomplished by structures to regulate river stage.

(1) Intake Reconstruction

Examples of intakes needing rehabilitation and improvements for permanent operation include
MRI intakes at Fort Yates and Wakpala and ittigation intakes at Cannonball, Fort Yates and on the Grand
River arm. A complete inventory of intakes affected by historic low reservoir levels is needed in
Montana, North Dakota and South Dakota.

(2) Advance Funding for Authorized Rural Water Projects

Authorized rural water projects and Montana, North Dakota and South Dakota are not receiving
sufficient funds to complete the projects on schedules approved by the Secretary of Interior or the
authorizing legislation. The development fund, whether financed by Western rate increases or the
Reclamation Fund (without the need for appropriation), may be used to supplement appropriations and
build projects in a more timely manner.

Table 4 summarizes the status of authorized rural water projects in Montana, North Dakota and
South Dakota. At the end of fiscal year 2007, six projects, funded through appropriations to the Bureau of
Reclamation, had spent $478.85 million and needed $1.01 billion to complete. With five-year extensions
in the authorized completion dates, the projects will collectively average about 20 years to complete or at
least double the time expected. Low levels of appropriations and inflation are extending the completion
dates.

The President’s budget for FY 2008 was $64.22 million, project capability was $191.11 million,
and $116.4 million is needed annually to complete the projects with a five-year extension in the
respective construction schedules (not counting North Central, which is unknown). The development
fund could be used to advance construction funds to complete these rural water projects in a more timely
manner.

TABLE 4
SUMMARY OF RURAL WATER PROGRAM STATUS
Ave. Approps Needed, Mil $
FY 2008, Milion $, Federal Share Year of letion {infiztion Adjusted, 7.58%)
Date Tofal Funds Total Funds President's Project  Planor urrent 5-Year Plan or S-Year
joct Authorized t_to Complete % Compiste Budget Capabii Pace Extension Staiut Extension
inflation
Gamisan 2000 7120 $344.94 17.11% $1517 4688 2017 Confrolled 2,022 $54.94 $41.55
" Inflation
Standing Rock 2000 17.80 85.23 17.41% 506 1187 2,017 & ied 2,022 1374 1039
Lewis and Clark 2000 - - - 15.00 35.00 - -
ini Wiconi 1984 32653 11918 T326% 2800 3091 2,008 08 2,013 Not Workabie 3341
Perkins Gounty - - - - 0.00 - ~ - -
Fort Peck/xy Prairie 2000 48.32 21066 18.86% .00 36385 2013 Cu’?ﬂﬂrﬁ: 2,018 5232 3106
inflation
North Cenval 2002 15.00 25154 563% 000 30.00 " Cont -
Totat $47885  $1,01255 3211% $6422  §191.11 $121.00 $11841

Figure 3 is an illustrative example of the impact of the current rate of appropriations on a
component of the Garrison Project on the Standing Rock Indian Reservation. The entire Garrison Project
is affected similarly. Inflation is outpacing the current rate of appropriations ($5.5 million annually), and
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the project cannot be completed without increased funding. If annual appropriations were increased to
$10.4 million, the project could be completed in 2022, or 22 years after the authorization of the Dakotas
Water Resources Act. If annual appropriations were increased to $13.7 million, the project could be
finished on the scheduled completion date. Similar analysis can be shown for all rural projects in the
three state area. The Mni Wiconi project is furthest along at 73% completion, and a finish in FY 2013 is
realistic.

FIGURE 3

IMPACT OF APPROPRIATION LEVEL ON CONSTRUCTION COMPLETION
WITH CONTINUATION OF 7.88% ANNUAL INDEXING TREND
STANDING ROCK INDIAN RESERVATION
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(3) Rural Water Projects Not Authorized

Additional water projects are being proposed in the three state area. These include Central
Montana, Dry Redwater (Montana), Red River Valley (North Dakota) and Fall River (South Dakota)
among others. Investment in these projects may fall in the range of $1 billion to $1.5 billion. The
development fund might be used to supplement appropriations for this future class of projects.

(4) New Irrigation for Bthanol and Woody Biomass Methanol

Irrigation of corn, poplar or sawgrass along the Missouri River in the three state area may supply
product for future ethanol projects. Irrigation development for a single plant might require development
of 10,000 acres of irrigation at an fnvestment of $1 billion. These values are illustrative and not based
upon analysis.
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(5) Regional Electrical Transmission Improvements and New Wind Energy

Western has examined wind generation projects in the areas shown on Figure 4. ' Alternative
costs for transmission range from $119 million to $430 million. The Western investigations are limited
and do not include other potential projects in Montana, North Dakota and South Dakota.

Each project or group of projects of 500 MW potential would require an investment of
approximately $.5 billion for installation of generation equipment,

FIGURE 4
Seven Wind Sites Considered in the Western/ABB Study

! ABB Inc., Electric Systems Consulting, Revised October 19, 2005, Dakotas Wind Transmission Study, Study
Summary, REPORT NO. 2005-10977-4 R1, Western Area Power Administration, Billings, Montana.

? Table 2-6, ABB Inc., Electric Systems Consulting, July 26, 2002, Montana-Dakotas Regional Study, East Side
(MAPP) Studies, Phase 1, Report No. 2002-10215-2.R02a, Western Area Power Administration, Billings, Montana.
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ATTACHMENT A
DRAFT PROPOSAL
109th CONGRESS
2nd Session
S.
IN THE SENATE OF THE UNITED STATES
August , 2008

ABILL

To mitigate damages in the Upper Missouri River Basin, develop fiture generation and
transmission capacity in the Eastern Division of the Pick Sloan Missouri River Basin Program
and for other purposes.

SEC 1. FINDINGS AND PURPOSES

(@

The Congress of the United States finds that:

m

@

the 1944 Flood Control Act (58 Stat 665) adopted Senate Report 247 and the joint
engineering report for the operation of the Missouri River, which report provided,
among other things, that Garrison, Oahe, Big Bend, Fort Randall, and Gavins
Point Dams and reservoirs were recommended to®... more fully utilize the water
resources of the basin and to most effectively serve the present and ultimate requirements
of flood control, irrigation, navigation, hydroeleciric power, and other uses... provide the
desired degree of flood control, supply the needs of irrigation as well as furnish cyclic

storage for navigation during prolonged drought periods’;

the 1994 Flood Control Act was conceived '...fo facilitate the consideration

of projects on a basis of comprehensive and coordinated development; and to limit the
authorization and construction of navigation works to those in which a substantial
benefit to navigation will be realized therefrom and which can be operated
consistently with appropriate and economic use of the waters of such rivers by

other users.’
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1944 Flood Control Act established the duty of the Secretary of Defense to
prescribe discretionary regulations for the use of storage allocated to navigation,
which duty is addressed by (a) the March 2004 Missouri River Master Manual
Review and Update (hereinafter 2004 Master Manual) by the Corps of Engineers
and (b) annual operating plans consistent with the framework of the 2004 Master
Manual for the operation of the Missouri River mainstem dams for specific

purposes, including:
i. navigation,
ii. hydropower,
iii. water supply,
iv. recreation,
v. threatened and endangered species, among other purposes;
the operation of the mainstem dams in accordance with the Master Manual during
prolonged drought periods does not balance the benefits of navigation with other
economic uses of the waters of the Missouri River and creates hardships in the
Upper Missouri River Basin impacting the States of Montana, North Dakota and
South Dakota and impacting the Fort Peck, Fort Berthold, Standing Rock,

Cheyenne River, Lower Brule, Yankton and Crow Creek Indian Reservations by:

i. lowering of water levels in reservoirs behind Fort Peck, Sakakawea,
QOahe, Big Bend and Fort Randall Dams in;

ii. filling of portions of the reservoirs with artificially created sediment

with unknown contaminants concentration,
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iv.

vi.

vi.

viii.
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destruction of domestic water supply intakes,

destruction of irrigation intakes,

damage to fisheries, including loss of reservoir retention time,

damage to riparian habitat,

loss of irrigated crop revenues,

i. loss of the water-based recreation revenues and

loss of multiplier effects in the economy, among other things;

(5)  An Upper Missouri River Basin Development Fund will:

ii.

iil.

iv.

more equitably balance the benefits of navigation with appropriate and

economic use of the waters by Upper Missouri River Basin users.

assist the United States in its goal to recover $454 million for that part
of the dam costs allocated to irrigation and authorized by the 1944
Flood Control Act;

permit the recovery of damages along the Missouri River and
reservoirs authorized by the 1944 Flood Control Act during prolonged
periods of drought;

develop future renewable and nonrenewable generation and

transmission projects in North Dakota and the Standing Rock Indian
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Reservation, consistent with federal objectives, for export of electricity

to the Midwest and Rocky Mountain regions.

(b)  The purposes of this act are to:

o

2

&)

mitigate and compensate for the adverse impacts in Montana, North Dakota
and South Dakota and on the Fort Peck, Fort Berthold, Standing Rock,
Cheyenne River, Lower Brule, Yanton and Crow Creek Indian Reservations
caused by the operation of the Missouri River mainstem dams in accordance
with the 2004 Master Manual;

create a fund with deposits from (a) hydropower revenues produced in the
Eastern Division of Pick Sloan and (b) appropriations necessary to enable the
United States to recover costs of the Missouri River mainstem dams allocated

to frrigation,

enable Montana, North Dakota and South Dakota and the Fort Peck, Fort
Berthold, Standing Rock, Spirit Lake, Cheyenne River, Lower Brule,
Rosebud, Pine Ridge, Crow Creek and Yankton Indian Reservations, to invest
in future renewable and non-renewable energy projects in the aforesaid States
and on the aforesaid Indian Reservations for the benefit of the region and the

nation.

SEC 3. DEVELOPMENT FUND

There is hereby established a separate fund in the Treasury of the United States to be known as

the Upper Missouri Basin Development Fund (hereafter called the "development fund") which

shall remain available until expended as hereinafter provided.

(@)  Deposits -~ There are authorized to be deposited in the development fund:
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(1) any federal revenues from the hydropower operations of the Eastern Division of Pick
Sloan which, after completion of repayment requirements of Missouri River Basin
Projects, are surplus, as determined by the Secretary of Energy, to the operation,
maintenance, and replacement of those projects shall be credited to the development

fund beginning January 1, 2006;

(2) the increase in the firm wholesale hydropower rate determined by the Western Area
Power Administration necessary to recover not more than $454 million in costs of the
Missouri River mainstem darns allocated to irrigation in the Upper Missouri River
Basin and not recovered by irrigation due to lack of development and de-
authorization of irrigation projects in the Upper Missouri River Basin and the Eastern

Division of Pick Sloan,

(3) two (2) mills per kilowatt hour from firm wholesale hydropower revenues collected
by the Western Area Power Administration in the Eastern Divigion Pick Sloan shall
be deposited in the development fund beginning January 1, 2006;

(4) For each of fiscal years 2009 through 2018, the Secretary of the Treasury shall
deposit in the fund $100,000, 000 from the fund established by the first section of the
Reclamation Act, (Act of June 17, 1902, (32 Stat 388, Chapter 1093).

(5) The Secretaries of Army and Interior shall report to Congress annually their joint
findings of the difference between benefits to downstream navigation and damages to
resources and facilities at the six mainstem Missouri River reservoirs attributable to
release of water for navigation, and the difference shall be deposited in the

development fund from authorized appropriations specified in Sec, 7;

i the Secretary of the Army is authorized and directed to provide an
annual report to Congress on the tonnage and economic value of
navigation using the Missouri River at Kansas City and Omaha;
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ii. the Secretary of the Army is authorized and directed to provide an
annual report to Congress on the tonnage and economic value of
navigation using the Mississippi River when releases from the Missouri
River mainstem dams are necessary to maintain navigation on the

Mississippi River;

ifi.  the Secretary of the Interior is authorized and directed to provide an
annual report to Congress on the economic loss of recreation, water
supply, fishery and riparian habitat caused by the lowering of water
levels in the six mainstem dams of the Missouri River by release of
water for navigation on the Missouri and Mississippi Rivers, such

economic loss to be counted as Upper Missouri Basin damages;

(6) Deposits shall not to exceed $3 billion.

Withdrawals — There are authorized to be withdrawn amounts from the development
fund, in order of priority, necessary to:

(1) mitigate damages from erosion and siltation to intake facilities for domestic,
irrigation and other purposes along the Missouri River and the shoreline of the six
Missouri River mainstem reservoirs from Fort Peck Lake to Gavin's Point Dam in

site-specific instances;

(2) mitigate damages to cultural and historic resources;

(3) mitigate other damages;

{4) develop renewable and non-renewable energy resources to be marketed in the Eastern
Division of Pick Sloan according to the priorities established in Sec 4; provided,

however, that all amounts withdrawn from the development fund shall be matched by
a 25% non-federal share for projects developed in the States of Montana, North
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Dakota and South Dakota and shall be matched by 10% non-federal share for projects
developed on the Indian Reservations listed in Sec 1. (b) (3) (ii); and provided,
however, that not less than 50% of withdrawals from the fund shall be for projects
within the States of Montana, North Dakota and South Dakota and not less than 50%
all of withdrawals from the fund shall be for projects within the Indian Reservations
listed in Sec 1. (b) (3);

(5) develop renewable and non-renewable energy resources to be marketed outside the
Eastern Division of Pick Sloan according to the principles established in the
foregoing Sec 3. (b) (4);

(6) supplement appropriations for development of authorized rural water projects in
Montana, North Dakota and South Dakota within the authorized construction
schedule; provided, however, that appropriations shall continue to the limit of the
authorized construction amount after construction is completed, and supplemental
funding withdrawn from the development fund shall be restored

SEC 4. ENERGY INVESTIGATION AND PROJECT PRIORITY

@

Not later than three years following the date of enactment, the Secretary of Energy is
authorized and directed, through cooperative agreements with three States separately and
the Indian Reservations listed in Sec 1. (b) (3) separately, to complete a plan for
renewable and non-renewable energy development in the Upper Missouri River Basin
and to:

(1) provide a priority list for the development and marketing of energy in the three States
outside the Indian Reservations listed in Sec 1. (b) (3) based on projects determined
feasible with identification of net benefits to the three States, the Region and the
Nation;
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(2) provide a priority list for the development and marketing of energy on the Indian
Reservations listed in Sec 1. (b) (3) based on projects determined feasible with

identification of net benefits to the Indian Reservations, the Region and the Nation;

(3) develop cooperative agreements between the Secretary and the Indian Reservations
listed in Sec 1. (b) (3) containing provisions, rules and regulations for Indian Tribes
through the Indian Self-Determination Act, as amended, (PL. 93-638).

The Secretary of Energy is authorized and directed, through cooperative agreements, to
implement feasible renewable and nonrenewable power projects in Montana, North
Dakota and South Dakota and within Indian Reservations listed in Sec 1. (b) (3) through
grants from the development fund based on the provisions in Sec 3 (b) (4) and (5) ;

The Secretary is authorized and directed, through cooperative agreements, to permit
Montana, North Dakota and South Dakota and Indian Reservations listed in Sec 1. (b) (3}
Reservations to implement feasible hydropower upgrades at Fort Peck, Garrison, Qahe,
Big Band, Fort Randail, Gavin’s Point and federal tributary dams through grants from the
development fund based on the provisions in Sec 3 (b) (4) and (5) and based upon a
mutually agreeable plan between the States and Tribes on the sharing of costs and

revenues,;

Title to all facilities and property financed from the development fund for the Indian
Tribes shall be held in trust by the United States on behalf of the Tribe.

SEC 6. WATER RIGHTS.

(2)

IN GENERAL.—This Act does not—

(1) preempt or modify any Federal or State law or interstate compact concerning water

rights, water quality or disposal;
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(2) confer on any non-Federal entity the authority to exercise any Federal right to the

water of any stream or to any ground water resource;

(3) affect any right of the affected Tribes to water, located within or outside the external
boundaries of the respective Indian Reservation, based on a treaty, compact,
executive order, agreement, Act of Congress, aboriginal title, the decision in Winters
v. United States, 207 U.S. 564 (1908) (commonly known as the *‘Winters

Doctrine’”), or other law; or

(4) validate or invalidate any assertion of the existence, nonexistence, or extinguishment
of any water right held or Indian water compact entered into by the affected Tribes or

individual Indian under Federal or State law.

SEC 7 - APPROPRIATIONS

(a) There are authorized to be appropriated amounts equal to the sum of the economic losses
and navigation benefits determined according to the provisions of Sec 3 (b) (3) by the Secretarics
of Interior and Army to the States of Montana, North Daketa and South Dakota and the Indian
Reservations listed in Sec 1. (a) (4), such amounts to be deposited in the development fund.
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The Honorable Byron L. Dergan

United States Senate Committee on Indian Affairs
838 Hart Senate Office Building

‘Washington D.C. 20510

Re!  Supplemental Statement for the Record ~ Hearing on Impacts of
1944 Flood Control Act on Indian Tribes

Dear Chairman Dorgan:

Thank you .again for conducting a very importani oversight hearing, on: the
dmpacts of the 1944 Flood Control Act and the Missouri River Basin Pick-Sloan program
on Indian Tribes. Please accept this as a supplemental statement 10 my testimony on
November 1, 2007.

1 write to emphasize the impacts of the Pick-Sloan program on the Standing Rock
Sigux Tribe, with respect to the project lands on the Standing Rock Reservation. The
forced acquisition of land from our Tribe for the site of Oahe Reservoir came with &
commitment by the Corps of Engineers to return any land that was scquired, but which
was not needed for flood control. That promise remains unfulfilied, Legislative action
may be necessary in this regard.

1 respectfully submit that the Committee on Indian Affairs should develop
legislation to remedy the longstanding problems caused by the retention and
mismanagement by the Corps, of the Pick-Sloan project lands on the Standing Rock
Indian Reservation. The Oahe Act of September 2, 1958 authorized the Corps 1o acquire
55,992.83 acres of land from the Tribe, for Lake Oahe. (72 Stat. 1762),  Section 1(b}
specifically authorizes an administrative transfer of lands by the Secretary of the Army to
the Standing Rock Sioux Tribe and Tribal members. This section states,

BLDG. 1 NORTH STANDING ROCK AVE « PO, BOX D « FORT YATES, NORTH DAKOTA 58538
PHONE: 701-854-7201 or 701-834-8500 * FAX 701-854-7289
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Upon 2 determination by the Secretary of the Army, filed
among the appropriate land records of the Department of the
Interjor within two years from the date of epacunent of this Act,
that any of the lands described in this Act are not required for Oahe
project purposes, title to such land shall be revested in the former
owner.

Over 19,000 acres of land were taken from our Tribe, but were never inundated
and are not used for flood control or other Pick-S8loan project purposes. Nevertheless, the
Corps of Engineers has never carried out this section of the law. Instead, the Corps,
administratively, defines “Qahe Project purposes” very broadly, so as to justify the
contimued retention of the land. The Corps of Engineers has designated scores of tracts of
taken land far above the operating pool of the reservoir as wildlife mitigation lands, a so-
called “project purpose.” It is undisputed that the Corps has done very little or no
mitigation work on these lands, They lay fallow, or are used for grazing livestock by
former landowners as permitted under section 10 of the taking act,

These riparian lands are very valuable wildlife habitat. The Corps conducts little
or no wildlife enhancement activities on these lands. The Standing Rock Sioux Tribe
Department of Fish and Wildlife provides food plots and wildlife management.
However, the retention by the Corps of title to these lands complicates the efforts by the
Tribe for wildlife enhancement.

Similarly, the water leve] fluctyations of QOahe Reservoir caused by the release of
water for navigation and other non-Indian water wses downstream, ercde and destroy
Native American cultural resources on this land. The Corps of Engineers has failed to
cooperate with the Standing Rock Sioux Tribe Historic Preservation Office for the
mitigation of adverse impacts to these cultural sites.

The transfer of these lands to the Tribe will epable us to better protect the cultural
sites, which the Corps has a responsibility to protect, but fails to do so. The affected
historic properties include cemeteries — which the Corps had a responsibility to relocate
in 1958, but failed to do so. Consequently, human remains of Standing Rock Sioux
oripin are unearthed, and require mitigation and repatriation under the Native American
Graves Protection and Repatriation Act (NAGPRA). 25 US.C. §3002,

The efforts of the Corps of Engineers to assist with protection of these sites and
repatriation of unearthed human remaing have been erratic. In fact, Corps officials have
obstructed Tribal repatriation efforts, and have been uncooperative with mitigation.

An exarmiple of this is the unearthing of historic properties at Demery Island. The
Corps’ proposed mitigation would have viclared NAGPRA, by causing additional harm
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to adjacent lands, and possibly intentionzl unearthing of additional cultural objects, When
the Tribe expressed concern with this to Corps, all mitigation efforts were halted, and the
legal protections required by law were not afforded.

Brigadier General Gregg Martin wrote to me gbout this, in a letter dated May 11,
2007. He stated,

The comments concerning Demery Island were not intended to
be disrespectfid.... It was explained that the recovery program
would require the removal of existing vegetation, which your
THPQO did not support..... therefore the Corps did not pursue any
Juarther action.

See Letter of Brigadier General Gregg F. Martin to S8RST Chairman Ron His Horse is
Thunder, May 11, 2007, attached hereto.

The Tribe thws has an admission by the Corps of Engineers that it failed to
establish a mitigation plan for an impacted historic property in cooperation and
consultation with our Tribe, as required by the National Historic Preservation Act and
NAGPRA. As General Martin admitted, The Corps “did not pursue any... action.”
Clearly, neither our Tribe nor Congress can rely on the Corps to properly manage wildlife
or cultural resources on the Pick-Sloan project lands on the Standing Rock Reservation.
This land should be restored to our Tribe. ‘

The Congressional General Accounting Office (GAO) has recommended that the
Corps of Engineers liberalize its policies of disposing of real property. General
Accounting Office (1984). The GAO report suggested that the Corps is not in compliance
with the applicable requirersents for disposing of surplus properties, because of its
restrictive manner in considering of lands available for excessing, That clearly applies to
the Corps’ treatment of the project lands at Standing Rock.

The Department of the Interior Joint Tribal Advisory Committee (JTAC) studied
the Corps project lands at Standing Rock and Fort Berthold. In its Final Report, the
committee stated, “there are lands adjacent to the reservoir that were taken that could be
returned o the Tribe.” Final Report of the Garrison Unit Joint Tribal Advisory
Committee (May 23, 1986), p. 18. With respect to the designation of uses of tracts of
land by the Corps, the report stated, “the identification of the lands, the determination of
their present status and the prediction of future use should be the subject of negotiations

between the Department of the Interior, on behalf of the tribes, and the COE." Jd. at pp.
18-19.
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We had hoped that this issue would be resolved by enactment of the Three
Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act of 1992.
(106 Stat. 4731). Section 3509 of the act outlined land transfer procedures involving
rights of first refusal for sale to the Tribe to former landowners, and transfer to the Tribe.
(106 Stat. 4737). The act contained strict time frames for the transfer of title from the
Army to BIA, and for the offers of sale and transfers.

When the Corps failed to comply, an amendment was added to an appropriations
bill repealing the land transfer. Section 407 of the Emergency Supplemental
Appropriations Act of February 12, 1994, reads in relevant part,

Sections 3508 and 3509 of the Three Affiliated Tribes and
Standing Rock Sioux Tribe Equitable Compensation Act are
repealed effective October-30, 1992, Provided, That the U.S. Army
Corps of Engineers should proceed with the Secretary of the
Inrerior to designate excess lands and transfer them pursuant lo
Public Law 99-599.

108 Stat. 41 (emphasis added).

The Corps of Engineers has failed to carry out this provision in good faith. As
stated above, there are over 19,000 acres of Pick-Sloan project lands within the exterior
boundaries of the Standing Rock Reservation. The Corps has purported to implement
the land transfer language in the 1994 Supplemental Appropriations Ac t by transferring
386 acres. The issue remains unresolved, because of the fajlure by the Corps of
Engineers to effectuate a meaningful land transfer, through its administrative process.

Ultimately, the Corps of Engineers simply refuses to work with the Tribe on this
issue in a cooperative manner. General Martin wrote, “In the absence of special
legislation, the Corps does not have the authority to administratively transfer project
lands directly to the Standing Rock Sioux Tribe.” See Attachment. He stated this, even
though Congress addressed this issue in the 1958 Oahe Act, 1992 Equitable
Compensation Act and 1994 Emergency Supplemental Appropriations Act. It is clear to
our Tribe that the Corps of Engineers refuses to exercise the discretion granted under
existing legislative authority to do justice to our Tribe and transfer this land.

A final legislative solution is needed. I respectfully request that the Committee on
Indian Affairs develop legislation directing the Corps of Engineers to transfer all Pick-
Sloan project lands above the maximum operating pool of the Qahe Reservoir to the
Standing Rock Sioux Tribe.
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Y submit for the record legislative langnage that was developed by the office of the
Assistant Secretary of the Army for Civil Works, for this purpose. This language was
drafted by the Corps, after the enactment of Title VI of the Water Resources
Development Act of 1999, which transferred comparable lands in South Dakota. It
addresses the land issue in a comprehensive manner, addressing the concerns of the Three
Affiliated Tribes, Crow Creek Sioux Tribe, and others.

" The Standing Rock Sioux Tribe has attempted to work with the Corps since the
release of the JTAC Final Report in 1986, to restore these lands to the Tribe. The status
quo has resulted in mismanagement of valuable wildlife lands, and destruction of cultural
resources of Standing Rock Sioux origin. The Tribe can manage these lands better than
the Corps. As stated above, General Martin admitted in his letter to me dated May 11,

2007 that the Corps is violating the NHPA and NAGPRA at the valuable Demery Island
site.

Our Tribe was promised that any surplus taken lands would be retumed, when
Congress passed the Oahe Act of 1958. The Corps of Engineers has demonstrated that it
is unwilling to address with issue in a meaningful .and cooperative manner. The
restoration of this land to our Tribe should be part of any comprehensive legislation

addressing the impacts of the 1944 Flood Control Act en the Indian Tribes of the
Missouri River Basin.

Thank you very much for your consideration of our concemns on these matters of
extreme importance to the Stending Rock Sioux Tribe.

Sincerely,

Ron His Horse Is Thunder, Chairman

Standing Rock Sioux Tribe
cc:  Tribal Council
* Administration
Water Resources
File

The CHAIRMAN. [Presiding.] Let me next call on Chairman
Jandreau.

Let me thank Senator Tester for Chairing. I had to depart mo-
mentarily for an important appropriations meeting with the Lead-
er.
Chairman Jandreau, thank you very much for being here. You
may proceed.

STATEMENT OF MICHAEL B. JANDREAU, CHAIRMAN, LOWER
BRULE SIOUX TRIBE

Mr. JANDREAU. Thank you. Thank you, Senator Dorgan, Senator
Johnson, Senator Conrad, Senator Tester, Senator Murkowski and
Senator Thune, for allowing me to come today to make a presen-
tation in relationship to these losses that have occurred.

Lower Brule and Crow Creek are in a little bit different situation
at this point. Chairman Thompson could not be with me today.
However, I have submitted a statement for the record on behalf of
Chairman Thompson and myself.
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First of all, Senate bill 160, which affects the Lower Brule and
Crow Creek, has been changed to meet the concerns that have been
reflected in the last hearing. First of all, we modified it in several
ways. One was to reduce the amount of money that we were asking
for by $57 million, from $186 million to $129 million. Second, a
new section five made it clear that Lower Brule and Crow Creek
legislation would declare this as full and final compensation for the
Missouri River claim in relationship to the dams. And thirdly, we
asked that this not impact any other tribe outside of the Missouri
River.

I listened today with great interest in all of the comments that
were made by GAO. The idea of final asking price is unrealistic.
When GAO did the study, they came to our reservation. They
talked to elders, elders who were alive at the time of the taking.
They listened to them tell how incomplete the taking of these lands
made them and their ability to survive.

They told the folks that were there from GAO that they believed
that adequate compensation had never been made. In fact, when
we testified before this Committee in 1992, I believe it was, the
first time, we submitted testimony from our elders that reflected
that the monies that we received at that time were not full com-
pensation for what they believed the losses were.

While we encourage and support our fellow tribesmen in having
their needs dealt with, we ask that if that is not possible in this
session of Congress, that this Committee would recommend moving
forward with our bill. If a bill during this Congress can be done
comprehensively, we understand that and are willing to work with
Congress, with our fellow tribesmen, to be a part of that.

However, if ours moves forward before that, we agree that we
will not ask for any additional compensation than that that is Sen-
ate bill 160.

Thank you very much.

[The joint prepared statement of Mr. Jandreau and Mr. Thomp-
son follows:]

PREPARED STATEMENT OF MICHAEL B. JANDREAU, CHAIRMAN, LOWER BRULE SIOUX
TRIBE AND LESTER THOMPSON, CHAIRMAN, CROW CREEK SIOUX TRIBE

Chairman Dorgan, Senator Johnson, Members of the Committee, I am Chairman
Mike Jandreau of the Lower Brule Sioux Tribe. With me is Chairman Lester
Thompson of the Crow Creek Sioux Tribe. Allow us to also recognize Senator Thune,
who has introduced The Lower Brule and Crow Creek Compensation Act, S.160,
with Senator Johnson.

First, Mr. Chairman, we appreciate that this hearing is on the larger question of
compensation for all Tribes on the Missouri River (the River) that lost land as a
result of the Pick-Sloan Missouri River Program. We support full and fair compensa-
tion for all Tribes on the River, not just our two Tribes.

At the same time, however, we believe we are in a unique position. Our legislation
was reported by the Committee in the 108th Congress and the 109th Congress. The
legislation passed the Senate three times in the 108th Congress. After the bill was
reported in the 109th Congress, Chairman McCain asked the GAO for a report on
the legislation. A mathematical error was discovered and the legislation before you
was then modified in several ways:

o First, the amount of compensation was reduced. For Lower Brule the amount
in the bill was reduced from $186 million to $129 million, or $57 million. The
Crow Creek amount was reduced by $36 million, from $105 million to $69 mil-
lion.
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e Second, a new Section 5 was added making it clear that as to Lower Brule and
Crow Creek this legislation would be full and final compensation, even if addi-
tional legislation were enacted for all other Missouri River Tribes; and, last,

e Section 5 also makes it clear that S. 160 would not be a precedent beyond the
Missouri River Basin Program.

Mr. Chairman, the Flood Control Act of 1944 may have been good for the United
States, but it has been devastating for River Tribes. I ask that our testimony of
June 15, 2004 and June 24, 2006 be made a part of this hearing record. *

In partial compensation for the damage caused by Pick-Sloan, the Congress did
enact two Infrastructure Development Trust Funds for Lower Brule and for Crow
Creek. We have used these funds to the best advantage of our Tribes. Meetings were
held with our elders and other Tribal members to establish priorities and many crit-
ical projects have been undertaken. But we have only scratched the surface of what
needs to be done to bring Tribal life and our Tribal economies into the mainstream
of American life.

It is very painful to read The World is Flat and to read that the United States
is outsourcing jobs to China and India when many American Indian reservations
have an unemployment rate over 80 percent and a third world standard of living.
When exactly is the United States going to establish a comprehensive plan for the
Reservations here in the United States?

The Lower Brule and Crow Creek Compensation Act would enable our two Tribes
to move forward with health care, justice programs, education, transportation,
broadband, and our many other needs. Let us stress, however, we also support mov-
ing forward with legislation for all other River Tribes when they are ready to do
so.

Our main point today is that it is not fair or right to hold our bill up until all
other River Tribes are ready. Each year that passes we are losing millions of dollars
in interest that our people need for critical services. We have done our studies, cre-
ated our internal plans, and are ready to move forward. We are prepared therefore
to accept S. 160 as full and final compensation.

Finally, let us stress that we are not seeking a hand out based on our human
needs. This legislation is intended to provide compensation for the loss of our land
and the costs suffered by our two Tribes. The Army Corps of Engineers has esti-
mated that the Pick-Sloan project’s overall contribution to the U.S. economy is over
$1.2 billion per year. Tribal compensation must been seen in that context. The
United States took our best land and our water (under the Winters doctrine) to
produce electricity. They then sell the electricity and instead of sharing the revenue
with the Tribes, they charge us for the electricity.

This is fundamentally wrong! Further, we are not talking about injustices that
were committed against the Indian people in the 1860’s. We are talking about this
year, 2007. It is time to correct the record and enact legislation that compensates
all Tribes that have lost their land. It is time to fairly compensate River Tribes for
their loss and their contribution to the American economy. We urge the Committee
to look at the cost of the legislation in the context of history and the revenue the
is generated each year by Pick-Sloan.

We urge the Committee to bring S. 160 to the floor of the United States Senate.
Thank you.

The CHAIRMAN. Chairman Jandreau, thank you very much.

Next, we will hear from the Honorable Marcus Wells, Jr, the
Chairman of the Three Affiliated Mandan, Hidatsa and Arikara
Nation Tribes in New Town, North Dakota.

Chairman Wells, thank you very much.

STATEMENT OF MARCUS WELLS, JR., CHAIRMAN, THREE
AFFILIATED TRIBES OF THE FORT BERTHOLD RESERVATION

Mr. WELLS. Good morning. My name is Marcus Dominic Wells,
Jr. [Greeting in native tongue.]

I would like to thank the Committee and the Chairman for invit-
ing me to testify today.

*The information referred to is printed in the appendix.
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Over 50 years ago, our lands were flooded to construct the Garri-
son Dam and its reservoir. These lands were our prime bottom
lands, home to over 90 percent of our tribal members. These lands
provided us with fertile soil for agriculture. These lands were
where our tribal ancestors lived and prospered. We were self-suffi-
cient.

In all, we lost 156,000 acres of our best and most fertile lands.
Our tribal families were forced to move up to the dry, windy high-
lands of the reservation, which our people had previously used for
grazing of our animals. Now, our people must live there.

The result was not by our own choosing. Our tribe was pressured
and steam-rolled into signing away our prime bottom lands in the
1940s. In May of 1948, Tribal Chairman George Gillette traveled
here to Washington, D.C. to sign the final agreement with the De-
partment of Interior. A photograph of that event shows Chairman
Gillette weeping as Interior Department officials sign away the
tribe’s lands to make way for Garrison Dam’s giant reservoir, Lake
Sakakawea. Chairman Gillette said, “Right now, the future does
not look too good for us.”

I keep that photograph above my desk as a reminder of why I
and my fellow Council members work so hard to ensure that the
United States Government fulfills its long-delayed promises and
commitments to make our people whole once again.

Chairman Gillette was right. The flooding of our bottomlands de-
stroyed our prosperous agriculture base and segregated the res-
ervation to six isolated segments. We have struggled to be self-suf-
ficient again as our communities became separate from one an-
other. Driving from one part of the reservation to another can take
three hours or more, making it very difficult and costly to provide
basic governmental services such as law enforcement, health care,
education, and transportation services.

The payment from the Federal Government to the tribe was far
too little to compensate for the loss of our bottomlands. Our depth
of our people’s suffering, and the fragmentation of our unified trib-
al government services. Three decades later, the Federal Govern-
ment admitted as much. Secretary of the Interior Donald Hodel
signed a charter in 1985 creating the Garrison Unit Joint Tribal
Advisory Committee, or JTAC. The JTAC’s final report of 1986
stated very clearly that our tribe had been forced to accept a highly
inequitable payment for the flooding of our lands, resulting in cata-
strophic social and economic damage. The JTAC report found that
the resources we had lost was valued in the range of $170 million
and $343 million.

In addition to further financial restitution, the JTAC report rec-
ommended that the Federal Government undertake several meas-
ures to compensate the tribe for its sustained losses. These steps
included completion of a reservation-wide drinking water system,
construction of two major irrigation projects, financial assistance
for reservation farms, development of recreational shoreline oppor-
tunities on Lake Sakakawea, preferential rights for Garrison
power, and replacement and refurbishment of critical infrastruc-
ture lost due to the flooding, such as our health care facility,
bridge, school dormitories, tribal roads and housing. These rec-
ommendations were intended to make the tribe whole once again.
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These projects have not been fulfilled in accordance with the Fed-
eral Government’s promise. It has been over 50 years since the
flooding of our lands and we have still not been made whole. Each
year, the tribe subsidizes the Government’s trust responsibilities by
millions of dollars, to name a few: $600,000 toward law enforce-
ment; $500,000 to Indian Health Service; $600,000 to the roads; $1
million toward the housing program.

The tribe’s drinking water system is far from complete. In fact,
90 percent of our tribal households still have no running water.
Over 300 families truck in water for use in the home, making life
on the reservation expensive and inconvenient. Other families use
well water laden with heavy salts and minerals. I have seen par-
ents washing their babies in brown well water that reeks of heavy
and unhealthy minerals such as manganese, coal, iron, and lime.

Our horses and other livestock also drink from the same brown
water. More than 50 years after the flooding of our land, too many
of our family homes do not have access to a safe, clean water sup-
ply.

The Garrison Reformulation Act of 1986 and the Dakota Water
Resources Act of 2000 were meant to speed the completion of our
drinking water system, but annual funding has been too little to
make substantial progress. There are only a handful of elders left
who remember the time before the flooding of our lands. They de-
serve to see clean, safe drinking water running into their homes in
their own lifetimes.

Contrary to the Federal Government’s promises and the express
terms of the Dakota Water Resources Act, our tribal members liv-
ing in New Town and Parshall are paying extremely high water
bills and live under the threat that their water will be turned off
due to the falling water levels in the Missouri River. Our tribe has
prepared detailed water purchase agreements to share the benefits
of the Dakota Water Resources Act not only with our people, but
with all people, Indian and non-Indian, living on the Fort Berthold
Reservation, whether living in towns or in rural areas.

Although the Dakota Water Resources Act expressly states that
the water project is to provide municipal as well as rural water
benefits, the Bureau of Reclamation has so far not agreed that ap-
propriations under the Act can be used to help provide water bene-
fits to residents in New Town and Parshall. We need this Commit-
tee’s help to change this unwise and unfair policy.

We also had to bring a lawsuit against the Bureau of Reclama-
tion to gain recognition that the tribe’s successful financing of a
small portion of the water project through low-interest USDA loans
could be repaid with the Dakota Water Resources Act appropria-
tions. To help us more promptly complete this vital municipal,
rural and industrial water project, I ask for the Committee’s sup-
port and Congress’s prompt passage of Senate bill 2200, the Tribal
Water Resources Innovative Financing Act, which was introduced
by Senator Conrad and cosponsored by Senators Johnson and Test-
er.

Since our lands were first taken from the tribe for the Pick-Sloan
Project over a half century ago, the tribe has also attempted to re-
cover lands that are in excess of those needed for the project. The
Three Affiliated Tribes and Standing Rock Sioux Equitable Com-
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pensation Act provided for the return of project lands located at or
above elevation 1,860 feet mean sea level to the tribe and other
former landowners, but those provisions were repealed in 1994.
The new law provided that the U.S. Army Corps of Engineers
should proceed with the Secretary of the Interior to designate ex-
cess lands and transfer them. The Corps has been studying the po-
tential transfer of the lands since 1994, but to date the tribe has
not received any of the lands.

The tribe seeks the immediate return of these lands that are at
or above the maximum flood pool elevation, and we have advised
the Corps that we will agree to reasonable and necessary ease-
ments for lake access for project purposes. There is no question
that the Corps has the legal authority to transfer these lands im-
mediately to the tribe under the Fort Berthold Mineral Restoration
Act. The Corps agrees that this provision provides legal authority
for the Corps to transfer the excess lands to the Secretary of the
Interior for the benefit of the tribe, but we are still waiting for it
to be done.

The tribe and the Corps share a mutual interest in stewardship
over these land along the lakeshore, but in my view, the tribe has
a greater interest and ability to manage these lands. I firmly be-
lieve that the tribe would be a better steward of the lands than the
Corps. We are already managing the contiguous tribal lands. Re-
turn of the lands would assist the tribe in developing tourism,
recreation, and economic development opportunities. It is long over-
due.

I also remind the Committee of the JTAC promise to replace the
hospital that was flooded due to the Pick-Sloan Project. We have
been working diligently with Chairman Dorgan and our North Da-
kota congressional delegation to fulfill this promise, but we still
have a ways to go. I ask for the support of this Committee to fi-
nally bring the dream of caring, competent, and accessible health
care to the Fort Berthold Reservation.

Finally, individual tribal landowners did not receive adequate
compensation for their losses caused by the Pick-Sloan Project. For
example, the Federal Government agreed to move some houses up
to dry land before the flood, but many of these homes were simply
moved atop dry bluffs in the middle of nowhere. These homes were
not livable and have long since been abandoned. Many tribal mem-
bers had to abandon the reservation because they could no longer
survive in the land of their ancestors. Fundamental fairness de-
mands that all individual tribal members who were cast out of
their homes receive just compensation for their losses.

Again, I thank the Committee for the opportunity to speak and
look forward to answering any questions you may have. I will be
submitting my more detailed written testimony shortly.

Thank you.

[The prepared statement of Mr. Wells follows:]
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SUPPLEMENTAL WRITTEN TESTIMONY
OF CHAIRMAN MARCUS WELLS, JR.
FOR THE THREE AFFILIATED TRIBES
OF THE FORT BERTHOLD RESERVATION
TO THE COMMITTEE ON INDIAN AFFAIRS,

UNITED STATES SENATE Three Affiliated Tribes
MANDAN * HIDATSA * ARIKARA

November 15, 2007

Restitution for the Flooding of Tribal Lands
Pursuant to the Flood Control Act of 1944

My name is Marcus Wells, Jr., and I am the elected Tribal Chairman of the Three
Affiliated Tribes of the Fort Berthold Reservation. I would like to thank Chairman
Dorgan and the Members of this Committee for the opportunity to supplemenf the oral
testimony I provided at the hearing held on November 1, 2007. I would also like to thank
this Committee for its commitment to reexamine the historic wrongs done to the Three
Affiliated Tribes, to our Tribal members and to all Tribes harmed by passage of the Flood
Control Act of 1944 and the development of the Pick —Sloan and Garrison Diversion
project. Iappreciate Chairman Dorgan and Senator Conrad’s strong statements of
support at the November 1 hearing for the principle that our Tribe and our Tribal
membership must be fully compensated for the terrible flooding and other harms that
resulted from this project.

Like them, I strongly believe that prior compensation legislation has not fully and

justly compensated our Tribe and our Tribal membership for the catastrophic losses we
suffered over fifty years ago. I pledge to work with this Committee and our North

Dakota Congressional delegation to develop appropriate legislation to complete - once
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and for all time - the important and honorable task of fulfilling the United States

government’s long-delayed promises to our people.

The Flooding of Our Tribal Bottomlands

The Three Affiliated Tribes of the Fort Berthold Reservation are comprised of
three sovereign Tribes, each with its own noble history and culture. The Mandan,
Hidatsa, and Arikara tribal nations occupied the areas of the Missouri, Heart, James,
Cannonball, Mouse, Powder, and Yellowstone Rivers and their tributaries for centuries
before the arrival of European-Americans. The bottomlands of these rivers have been
central to our cultural, religious and social identity for thousands of years. Our ancestors
each held a deep respect for these rivers and relied on their waters as a mainstay of our
life on the Great Plains.

The Mandan, Hidatsa, and Arikara Tribes were formally united through the Fort
Laramie Treaty of 1851 with the United States. The Fort Laramie Treaty set aside over
12 million acres for the unified Tribes. Over a thirty-five year period following the
signing of the Fort Laramie Treaty, subsequent unlawful takings by settlers and
Presidential orders sanctioning these unlawful takings, reduced the Tribe’s land by
degrees to less than one million acres. The Treaty of December 14, 1886 established the
current exterior boundaries of the Fort Berthold Reservation with only 986,000 acres.
Thereafter, the Homestead Act of 1910 opened our Reservation lands to non-Indian
settlement, resulting in further encroachment and loss of our Treaty lands.

However, despite these repeated takings of our lands and the expropriation of our

natural resources, the Three Affiliated Tribes succeeded in prospering economically and
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socially until well into the first half of the twentieth century ~ primarily based on the
productive use of the rich bottomlands of the Missouri River. Our remaining lands were
rich in natural resources and were used by Tribal members for ranching and farming.
Our bottomlands provided timber used for log homes, fence posts, and shelter for stock.
They also provided natural food sources and wildlife habitats. In short, these
bottomlands provided our Tribe with the resources and environment to create and
maintain self-sufficient economies, political structures, and community relationships.
Our Tribal members were well-known as the farmers, merchants, and bankers of the
Northern Plains. The Hidatsa members were also known as the “people of the willows.”
Even the non-Indian settlers who homesteaded within the Fort Berthold Reservation
relied on the Tribe for many of the raw materials of life — such as fresh produce, timber,
and other mercantile goods.

Our Tribe’s successful economy and thriving cultural lifestyle were damaged
nearly beyond repair when, as a result of the Flood Control Act of 1944, the Federal
government took another large piece of the Tribe’s already severely diminished lands.
The Federal government took the heart of our homeland, approximately 156,000 acres of
prime Missouri River bottomlands on which most of our people lived and worked. These
prime Tribal lands — representing approximately ninety-four percent (94%) of the Tribe’s
agricultural lands, eighty-four percent (84%) of the road network, the hospital, the
schools, and the homes of more than 400 Tribal families — were to be flooded to allow for
the development of the Garrison Diversion project. The Tribe bore the lion’s share of
destruction from flooding for the Garrison Diversion project, with well over one-fourth of

the total acreage flooded in North Dakota (550,000 acres) falling within the Reservation’s
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boundaries. These rich lands had assured the Tribe’s self-sufficiency for generations
through ranching and agriculture. With the flooding, farms and ranches in the
bottomlands were liquidated.

The Federal government unilaterally took these bottomlands without first
consulting with or obtaining the permission of our Tribal members or our Tribe’s
governing body, the Tribal Business Council. In fact, it is my understanding that the U.S.
Army Corps of Engineers began to develop the Garrison Diversion project as early as
1945, three years before the Federal government even attempted to riegotiate a settlement
with the Tribe and our Tribal membership. Our Tribal leaders and members never
voluntarily agreed to accept the devastation to the Tribal economy, culture, towns, and
homes caused by the flooding of prime Tribal bottomlands for the Garrison Diversion
project. Instead, our Tribal leaders and members protested these unlawful takings in
every manner available. Nonetheless, Congress and the Executive brénch ignored Tribal
protests, passed legislation supporting the project, and permitted the Corps of Engineers
to continue its work as if it already owned the land outright,

Of course, the Federal government did not own our land outright, but instead held
it in trust for the benefit of the Tribe and our members. The unceasing work of the Corps
of Engineers, despite strong Tribal protests, caused many people in our Tribal
communities to believe that the loss of the Tribe’s most productive Reservation lands was
inevitable, Tribal Chairman George Gillette was forced to sign an agreement with the
Department of the Interior to sell 156,035 acres of Tribal land in 1948 for approximately
$12.6 million. This amount represented only $80 per acre and was far below the “power

value” of these lands — much less the incalculable value of these lands to our Tribe’s
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culture and history. Chairman Gillette wept at the signing of the agreement in
Washington, D.C. and said, “Right now the future does not look too good for us.”

As Chairman Gillette accurately predicted, the Garrison Diversion project created
far-reaching cultural, economic, and health problems for our Tribal members.
Construction on the $294 million Garrison Dam began in 1947, and closure of the
embankment occurred in Aprit 1953, The Corps of Engineers completed the final
earthwork in the fall of 1954, flooding the Missouri River bottomlands and eventually
forcing almost all of the Tribe’s people to relocate to the barren highlands, where our
members had previously grazed livestock. Tribal unemployment soared to as high as
seventy percent (70%) as our Tribe’s agriculture-based economy was destroyed.
Construction of the Garrison Dam forced more than eighty percent (80%) of the Tribes’
membership ~ 339 families — to relocate to higher ground. Some of our Tribal members
were forced by these circumstances to move off the Reservation all together.

Following the flooding, Tribal communities and families became divided by the
vast expanse of Lake Sakakawea, which was created by the filling of water behind
Garrison Dam. The Lake severed our Reservation lands into remote sections not easily
accessible to one another, hampering community, government and economic
development. These remote sections were connected with only one bridge at Four Bears.
Our Tribe has since struggled to be self-sufficient as our communities became separated
from one another. Driving from one part of the Reservation to another can take four or
more hours by car, making it very difficult and costly to provide basic governmental

services such as law enforcement, health care, education and transportation services.
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These flooded bottomlands lands had been central to Tribal life and had also
provided ample access to good, clean water, During the time of Garrison Dam
construction, the Federal government repeatedly promised Tribal leaders that our people
would receive new homes, schools, hospitals, roads, and other necessary infrastructure to
help rebuild Tribal society and economy after the flooding of traditional Tribal
communities in the bottomlands. In particular, the United States government made
repeated promises to our Tribe to provide a safe and plentiful domestic water supply.
Most of these promises were never fulfilled, and we were never fully compensated for the
taking of our lands and communities. Our Tribal members have never shared in the huge
benefits which the Dam’s operations have provided to the Federal government or to the

many people and communities located far from our Reservation.

Compensation for the Loss of Our Bottomlands

The payment we received from the Federal government was far too little to
compensate for the loss of our bottomlands, for the depth of our people’s suffering, and
for the fragmentation of our unified Tribal government services. Three decades after the
Garrison Dam was built, the Federal government admitted as much. Secretary of the
Interior Donald Hodel signed a charter in 1985 creating the Garrison Unit Joinf Tribal
Advisory Committee, or JTAC. The JTAC’s Final Report of May 23, 1986 determined
that our Tribal leaders had had no choice but to accept the paltry financial terms offered
by the Federal government for the flooding of our Missouri River bottomlands, and that
Congress had offered the inadequate sum of $12.6 million on a “take-it-or-leave-it” basis.

The JTAC Report calculated that because the bottomlands were so rich in natural
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resources, and because our Tribe was economically self-sufficient before the flooding of
the bottomlands, the resource base we lost was valued between $170 million and $411.8
million in 1986 dollars.

The JTAC Report concluded that our Tribe was entitled to the substitute or
replacement value of these tens of thousands of acres of lost bottomlands which had
formed the economic base of our Reservation. The Report further stated that “Congress
recognized . . . that only the principle of substitute, or replacement, valuation, by way of
the replication of the resources base of the Tribes both as to area and quality, would
adequately compensate the Tribes and make them whole.” This was so because Congress
also “recognized that the bottomlands of the reservation represented the only income
producing resource base that was sufficient to make the reservation a successful
enterprise.” However, the Report stated that the War Department had “proved unable to
comply with the statutory requitements imposed” to compensate our Tribe.

The JTAC Report found that due to the hardships endured by our Tribe after the
flooding, Tribal schools were inadequate, our Tribal health care system was failing, and
people living on the Reservation experienced levels of fatal and debilitating health
conditions that far exceeded normal levels in the United States. In addition to further
financial restitution, the JTAC report recommended that the Federal government
undertake several measures to compensate the Tribe for its sustained losses. These steps
included completion of a Reservation-wide drinking water system, construction of two
major irrigation projects, financial assistance for Reservation farms, development of
recreational shoreline opportunities on Lake Sakakawea, preferential rights for Garrison

power, and replacement and refurbishment of critical infrastructure lost due to the
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flooding — such as our health care facility, bridge, school dormitories, Tribal roads, and
housing facilities. These recommendations were intended to make the Tribe whole again.
But again, these projects have not been fulfilled in accordance with the Federal
government’s promise. It has been over 50 years since the flooding of our lands, and we
still have not been made whole.

From the JTAC funds we did receive, the Tribe earns a relatively low rate of
interest - roughly $4 million per year. By resolution, our Tribal Business Council has
dedicated this money for Tribal education, social welfare, economic development, and
other Tribal programs. While that has been our intention, the financial reality is that we
have been forced by growing funding shortfalls to use our annual JTAC earnings to
subsidize the Federal government’s own trust responsibility to provide services to our
people by millions of dollars. For example, the Tribe puts $600,000 of its own funds per
year toward the law enforcement program; $500,000 per year toward the Indian Health
Service programs; $600,000 per year toward the Indian Reservation Roads Program; and
$1 million per year toward the Housing Program.

Our JTAC earnings were intended to bring advances to our Tribe and our Tribal
members far beyond the standard level of Federal trust services, but these earning have
essentially been hijacked by the Federal appropriations process to cover the Federal
government’s own costs to deliver Federal trust services to our people. In effect, the
Federal government has diverted our JTAC compensation funds to pay itself back for the
cost of delivering Federal trust programs on our Reservation. Yet these Federal trust
programs were themselves intended to provide compensation for the far earlier taking of

our lands and our unfettered sovereign rights through the Treaty of Fort Laramie and the
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massive taking of our lands in the late 1800s and early 1900s. It is patently unfair and
unworthy of a great Nation like the United States to force our Tribe to use our JTAC
compensation fund to cover the deficiencies in annual Federal appropriations,

If Congress passes new legislation to compensate our Tribe more fully for our
$411.8 million loss in 1986 dollars, we will put these additional funds to work to improve
our Reservation infrastructure. We cannot return to the economic self-sufficiency that we
enjoyed before the flooding of our Reservation without a safe, reliable transportation
network, accessible schools, a fully functional health system and Reservation-wide water,
irrigation and sewer systems. This Committee’s effort to develop fair and comprehensive
Pick-Sloan compensation legislation would help put us on the path toward true economic
self-sufficiency and greater Tribal self-determination.

1 now turn to some of the specific Tribal-Federal projects, program and initiatives
that - when completed — will help to make our Tribe and our people whole for the losses

we suffered.

Bringing Safe, Clean Drinking Water to the Reservation

As described above, the JTAC Report recommended, among other things, that the
construction of a safe, complete drinking water system would be essential for the Nation
to revitalize economic growth on the Reservation, and that the Secretary of the Interior
should seek authorization and proceed immediately with the construction of such a
system. The JTAC report emphasized that the Tribe had been promised the completion
of its rural water distribution projects and that the United States needed to fulfill this

promise. However, the Tribe’s drinking water system is far from complete. Despite
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passage of the Garrison Reformulation Act in 1986, Pub. L. 99-294, and the Dakota
Water Resources Act in 2000, Pub. L. 106-554, over ninety percent of our Reservation
homes still are not hooked up to the Fort Berthold Rural Water Supply System, which is
designed to provide safe and clean drinking water on the Reservation and adjacent areas.
For individual Tribal families or other Reservation residents, digging an artesian well is
often not feasible, and the water drawn from such wells is undrinkable due to over-
saturation with alkaline minerals such as sodium and magnesium.

Many Reservation families must still clean dishes and bathe themselves and their
small-children in brown well water that reeks of heavy minerals such as manganese, coal,
iron and lime. These unhealthy minerals also exacerbate the dangerously high level of
diabetes on the Reservation. As a result, many families in the Reservation’s rural
communities still haul in or truck in potable water to their homes, making life on the
Reservation expensive and inconvenient. In all, more than 300 Tribal families still have
to truck fresh water into their homes, businesses, farms and ranches to meet domestic
water needs for drinking, cooking, washing dishes, bathing, and watering livestock.
Ironically, even the family of the Tribe’s director of construction for the Fort Berthold
Rural Water office does not yet have direct access to a safe, clean water supply.

The Garrison Reformulation Act of 1986 and the Dakota Water Resources Act of
2000 were meant to speed up the completion of our drinking water system for alt
municipal, rural and industrial water users within the exterior boundaries of the Fort
Berthold Reservation and adjacent areas, but annual Federal funding appropriated under
these laws has been far too little to make any substantial progress on this important

project. There are only a handful of elders left who remember the time before the
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flooding of our lands. They deserve to see clean, safe drinking water running into their
homes during their own lifetimes.

The lack of clean, accessible drinking water has forced some Tribal members to
abandon their homes in rural areas on the Reservation. The need to haul clean water,
even in harsh winter conditions, is constant, making rural life on the Reservation difficult
or impossible elders and for families with young children. However, simply moving to a
town within our Reservation, such as New Town or Parshall, does not solve the drinking
water problem. While residents in these towns may have access to tap water unlike many
rural Reservation residents, they must also pay exorbitant utility bills, and many face the
threat of water outages due to historically low water levels in the Missouri River,

Contrary to the Federal government’s promises and the express terms of the
Dakota Water Resources Act, Tribal members and non-Tribal residents living in New
Town often pay hundreds of dollars a month for drinking water because they must pay a
surcharge to cover New Town’s financing of its upgraded water treatment plant. Tribal
members and non-Tribal residents living in Parshall also live under the constant threat
that their water will be turned off due to the blockage of the water intake system serving
the town as a result of sediment buildup and falling water levels in the Missouri River.
For a people who have given up so much to provide needed flood control, water and
power benefits to so many others in this country, the current state of affairs is intolerable
and demands prompt Congressional action.

To address the water needs of both rural and municipal Reservation residents, our
Tribal staff have developed detailed and carefully drafted water purchase agreements to

share the benefits of the Dakota Water Resources Act fairly with Tribal members and
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non-Tribal residents living on the Reservation. Although the Dakota Water Resources
Act expressly states that the water project is to provide municipal as well as rural water
benefits, the Bureau of Reclamation so far has not agreed that appropriations undet the
Act can be used to help provide water benefits to residents of New Town, Parshall and
other Reservation communities. I believe the Bureau of Reclamation is ignoring
Congress’ plain words and intent in passing the Dakota Water Resources Act and ask for
this Committee’s help to change this unwise and unfair policy.

In addition, the Tribe had to bring a lawsuit against the Bureau of Reclamation to
gain recognition that the Tribe’s successful financing of a small portion of the water
system construction project through low-interest USDA loans could be repaid with
DWRA appropriations. To help us more promptly complete this vital municipal, rural
and industrial water project, we request the Committee’s support for — and Congress’
prompt passage of — Senate bill S. 2200, the Tribal Water Resources Innovative
Financing Act, which was introduced by Senator Conrad and cosponsored by Senators
Johnson and Tester. This bill will affirm that tribes can finance drinking water
construction projects in today’s dollars, bringing these important projects to completion
much sooner and more cost effectively than could occur with traditional pay-as-you-go
funding methods.

As noted above, Lake Sakakawea creates a physical barrier that substantially
increases the cost of developing the Fort Berthold Rural Water Supply System. Because
of this natural water barrier, we must construct new water treatment plants, pipelines and
intake facilities for the isolated portions of our Reservation. We must also make use of

the existing water treatment plant in New Town to supply water to rural residents in the
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Northeast Segment of the Reservation. As shown in the enclosed PowerPoint
presentation developed by our Tribal engineers and Tribal Rural Water office, we are
ready, willing and able to substantially expand water service on our Reservation,
Unfoftunately, the small trickle of annual Federal appropriations, often less than
$1 million per year, is hardly enough to keep up with construction cost inflation. The
lack of Congressional appropriations has been tying our hands and delaying these critical
water supply projects. What little money that has come to us under the Dakota Water
Resources Act must often be diverted to emergency water intake projects due to the
dangerous drought conditions in North Dakota. I therefore call on the Members of this
Committee and Congress to help us substantially increase the meager Dakota Water
Resource Act appropriations in FY 2008 and in future fiscal years until this project is

completed.

Water Quantification

As this Committee knows well, our Tribe possesses a priority water right to the
Missouri River under the legal principles first articulated by the United States Supreme
Court in Winters v. United States, 207 U.S. 564 (1908). For many years, our Tribal
leaders have been concerned about quantifying this prior water right for a variety of
reasons. While some of these concerns still remain, our Tribe is also gravely concerned
about the potential infringement of our water rights due to the changing climate, the
current water management of the U.S. Army Corps of Engineers, and the potential for the

diversion of our water rights to supply the Red River Valley project.



76

In order to protect our water resources for the benefit of our Tribal members and
non-Tribal residents of the Fort Berthold Reservation, our Tribe is now prepared to work
toward quantifying our priority water right. 1look forward to working with this
Committee and with our North Dakota Congressional delegation to ensure that a full and
fair quantification of our priority water right can be successfully accomplished without

the need for expensive and protracted litigation.

Recovery of Excess Lands

Since our lands were first taken for the Pick-Sioan and Garrison Diversion project
over a half century ago, our Tribe has also attempted to recover lands that are in excess of
those needed for the Project. The Three Affiliated Tribes and Standing Rock Sioux
Equitable Compensation Act, Pub. L. No. 102-575 (Oct. 30, 1992), provided for the return of
Project lands located at or above elevation 1,860 feet mean sea level to the Tribe and other
former land-owners, but those provisions were repealed in 1994 by Section 407 of Pub. L.
No. 103-211. The new law provided that "the U.S. Army Corps of Engineers should proceed
with the Secretary of the Interior to designate excess lands and transfer them." The Corps
has been studying the potential transfer of the lands since 1994, but to date the Tribe has not
received any of the lands.

The Tribe seeks the immediate return of those lands that are at or above the maximum
flood pool elevation, and we have advised the Corps that we will agree to reasonable and
necessary easements for Lake access for Project purposes. There is no question that the
Corps has the legal authority to transfer these lands immediately to the Tribe under the Fort

Berthold Mineral Restoration Act, Pub. L. No. 98-602, which provides:
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The Secretary of the Army and the Secretary of the Interior may enter into

agreements under which any land within the exterior boundaries of the

reservation acquired by the United States for the construction,

maintenance, or operation of the Garrison Dam and Reservoir Project that

is no longer needed for such purposes is declared to be held by the United

States in trust for the benefit of the Three Affiliated Tribes of the Fort

Berthold Reservation.
The Corps agrees that this provision provides legal authority for the Corps to transfer the
excess lands to the Secretary of the Interior for the benefit of the Tribe, but we are still
waiting for it to be done

The Tribe and the Corps share a mutual interest in, and stewardship over, these lands
along the lakeshore, but in my view, the Tribe has a greater interest and ability to manage
these lands. 1firmly believe that the Tribe would be a better steward of these lands than the
Corps. We are already managing the contiguous tribal lands. The return of the lands would

assist the Tribe in developing tourism, recreation, and economic development opportunities.

It is long overdue.

Congressional Support for a New Hospital to Serve the Fort Berthold Reservation

As noted in the JTAC Report, the closure of the Garrison Dam flooded and
destroyed the federal Indian hospital serving the Fort Berthold Reservation. To induce
our Tribal members to leave their homes and property, Federal government officials
promised to quickly replace the destroyed hospital. Despite repeated Congressional and
Executive Branch assurances — going back over fifty years — that reiterated the Federal
government’s solemn commitment to replace the destroyed hospital, we are still years

away from realizing the fulfillment of this promise. With that said, I want to commend
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the recent work of Chairman Dorgan and our entire Congressional delegation to help
ensure that this promise is finally kept.

As Tunderstand it, current language in the Senate’s FY 2008 Energy and Water
appropriation legislation would provide $3 million to the U.S. Army Corp of Engineers
for the design of the proposed Elbowoods Memorial Health Center. This is a good start.
However, this bill must still be passed by the full Congress and signed by President Bush
to become law. I am concerned that our hospital funding may be delayed or held hostage
due to the current veto threats and political maneuvering surrounding the FY 2008
appropriations process. I am confident that Chairman Dorgan, who also chairs this
Senate Energy and Water Appropriations Subcommittee, will do everything in his power
to ensure that our surviving Tribal elders realize their life-long dream and witness the
fulfillment of the Federal government’s promise to replace the Efbowoods Hospital,
After 57 years, it is well past time for our Tribal members to have access to a
comprehensive, high quality health care delivery system.

Living so long without this replacement hospital, cur Reservation residents have
been forced to make do with an inadequate health clinic that is available only from 9 a.m.
to 5 p.m. Monday through Friday. The lack of round-the-clock health care has led to
many premature deaths and the unnecessary suffering for our people. Our current
healthcare crisis is directly attributable to the flooding of our Reservation and to the
United States government’s failure to keep its promise in a timely fashion.

This is not the first time our Tribal leaders have brought the hospital replacement
issue to this Commiittee’s attention. In 1991, the Senate Committee on Indian Affairg

issued a report noting that, at that time, over 40 years had passed since the Federal
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government’s promise was first made and over five years had then passed since the Joint
Tribal Advisory Commission had issued its final report, but still the urgently needed
health facility had not been built. This Committee stated in its 1991 report that “every
effort should be made by the Administration and the Congress to provide additional
federal funding through annual appropriations for™ the health care facility. Again at an
August 30, 2001 hearing, this Committee re- emphasized that this solemn promise by the
United States had not been kept and stated that a great Nation must keep its word.

1 ask all the Members of this Committee to help Chairman Dorgan ensure that this
Congress and this Committee finally act to hold this great Nation to its promise. When
the FY 2008 appropriations finally become law, we plan to use these funds to design our
new health care facility to address the health problems that are killing the Mandan,
Hidatsa and Arikara tribal members at rates far beyond the national average.

The facility will have an expanded kidney dialysis unit, since diabetes on the
Reservation is twelve times greater than the national average and is our leading cause of
death. It will also have a cancer-screening unit because the Reservation has a cancer rate
seven times greater than the national average and cancer is our second leading cause of
death. We are currently pursuing other funding sources to help us construct the kidney
dialysis unit and cancer screening center. We also plan to have the capacity to test
persons with heart problems because heart disease is our third leading cause of death.

We also have developed a disease management system - in the form of an internet-based
health information technology resource center - with the cooperation of the Georgetown
University Medical Center and with Senator Conrad’s strong support. This new center,

when fully developed, will allow our medical staff to monitor diabetes patients in their
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homes and will provide the staff with information on the best practices available on
diabetes and cancer treatment and prevention, particularly with regard to the diet and
lifestyle of our patients.

Now is the time to act because the Indian tribes in our region suffer the greatest
disease burden of all the tribes in the twelve Indian Health Service areas in the Nation.
Many Tribal members are geographically isolated and economically disadvantaged,
which leads to greater health care complications. One of the most alarming health care
disparities for Tribal members living in the Aberdeen and Billings JHS areas is the high
incidence of chronic diseases such as cancer, diabetes, and heart disease, all of which
substantially increase our annual health care costs. This replacement “round-the clock”
healthcare facility will help us tackle these chronic problems and bring our annual health
care costs down. I therefore ask for the continued support of this Committee to finally
bring the dream of caring, competent and accessible health care to the Fort Berthold

Reservation.

Adequate Compensation to Individual Tribal Members

Finally, I wish to remind this Committee that individual Tribal landowners have
never received adequate compensation for their losses caused by Pick-Sloan and Garrison
Diversion project. For example, the Federal government agreed to move some houses up
to the dry land before the flood, but many of these homes were simply moved atop dry
bluffs in the middle of nowhere. These homes were not livable and have been long since
abandoned. Many Tribal members had to abandon the Reservation altogether because

they could no longer survive in the land of their ancestors. Fundamental fairess
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demands that all individual Tribal members who were cast out of their homes receive
full, fair and just compensation for their losses.
I thank the Committee for the opportunity to provide this supplemental written

testimony and look forward to our work together on this important legislation.

Attachment 1 to the supplemental written testimony of Chairman Marcus Wells,
Jr. for the Three Affiliated Tribes of the Fort Berthold Reservation

_ Fort Berthold Rural Water

Project Positioning
Opportunities

Oct. 2007

BARTLETT
WEST
ENGINEERS



82

The Issue.....

e

& The State of ND is aggressively pursuing support for

~ the Red River Valley Water Supply Project (RR
Project).

# Funding for the RR Project would be by both State
and Federal authorizations

# Water for the RR Project would be from Lake
Sakakawea

# To obtain Federal funds, Congressional Delegation is
seeking unified North Dakota support.

The Red River Project ... at
a glance ...

@ Purpose of RR Project .... To provide water to eastern
ND to offset water shortages in event of a drought;
RR Project sized to meet year 2050 needs.

# RR Project would divert approx. 120,000 acre feet of
water per year at rate of 122 cfs

# RR Project expected to cost in excess of $700M of
which 1/3 is expected to be Federal dollars

# With necessary support, construction could possibly
begin in 2009 with a 4-5 year completion date
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RR Project Hurdles ...

4 Construction of the RR Project is not currently federally
authorized .... Needs federal authorization to be able to take
water out of the Missouri River to eastern ND :

# RR Project needs Federal authorization to convert a $200m loan
into a $200M grant

# RR Project has opponents ...
= Canada oppose due to water quality concerns

= Environmental groups, and other down stream States oppose due
to transfer of water

" a Various tribal governments oppose the RR Project (including TAT)

Summary of TAT concerns ....

# RR Project seeks the use of Missouri River water
without properly addressing the TAT water rights.

# RR Project might be adding an additional burden on
the already limited appropriated for the construction
funding level.

# RR Project will cause a diversion and increased
competition for limited Federal funds which the TAT
needs to complete the FBRW System.

4 Many of the Tribal Elders which endured the pain and

transition on the TAT sacrifice of Garrison Dam, are
becoming few in numbers.
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With this Problem
An Opportunity Exists .

4@ The State of North Dakota and Congressional
sponsors of the RR Project desperately need a unified
State-wide support.

# They are desperately seeking Tribal support for the
RR Project, in order to obtain Federal authorization
and appropriations.

4@ The State sponsors have approached TAT and
requested support on the RR Project.

@ The TAT can utilize tribal influence within Indian
Country to assist the State of North Dakota, if the
State is willing to provide adequate fundmg to
complete the FBRW Project.

With State and Congressional
support ... much is possible....

# The Dakota Water Resource Act of 2000 documents the federal
obligation to provide federal funds and involvement in assisting
TAT construct facilities to provide water to all residents of the
Fort Berthold Indian Reservation.

# The USBR has accepted and concurred with an Engineering
Report which documents water infrastructure needs of near
$100M for the FBRW System.

@ Federal appropriations under the DWRA have been insufficient
to allow FBRW to make any meaningful progress with the FBRW
Project---- progress made to date has generally been by use of
funds from other programs.
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Possible resolution ....

# Resolve the Fort Berthold Rural Water Construction
Program

w Develop a MOU with the Stake holders of DWRA to establish
an advantageous division of the annual appropriations.

u. Establish division for of appropriations to benefit TAT to
complete the rural water project in a timely fashion.

s Tie the funding and construction of the RR Valley Project to
the funding and construction of the FBRW Project.

» Get the State of North Dakota and RR Project to dccept a
low percentage of the construction appropriations!

Funding to Date ....

Our Prima ry Tribal $391,000
Funding
Sources ....
Total at
$27,625,443

JSBR $9,025,700 2000

Dakota Water USBR $10,096,986 198§
Resource Act Reformation Act

Y/ McKenzie County

USDA RD Loans 474,272

$2,500,000 $3,442,500
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Progress to Date ....

Our Primary
Work

To Date ...

Total of 21
R R North Segment

$200,000

3 /
PrOJ ects North East Segment /
$200,000

West _Segfném Approx.

Four Bears Segment 36,900,900 )

Approx. $10,000,000

East Segment Approx.
$7,500,000

If money were available ...

@ FBRW has an approved Engineering Report
which shows an ability to construct the FBRW
System in a 10 year time frame. Report was
issued in 2005.

# In the next 2 years--with adequate funding--
FBRW could pursue a water development
Project in each of the Reservation Segments




In the Four Bears Segment ....

& Work to date ...
» Contract 2003(B) at $1.5M... dlstrlbutlon Project
funded by USDA, service to approx. 55 users
= Contract 2003(C ) at $.6M ... elevated tank Project
funded by USDA; storage for all Segmernt users
= Dragswolf Reservoir at $.9M ... ground reservoir
Project funded by 1.H.S.; storage for all Seg. Users

Contract 2005(B) at $1.3M ... new intake into Lake

2 Next Phase of Projects ...

» Four Bears Phase 1 WTP Expans:on at$2.7M ..
critically needed to allow service to existing and future
users; plant is currently running at maximum capacity.

In the North Segment ...

& Work to date ...
» Noinfrastructure built to date--- need to develop a
water source

= Ongoing negotiations with New Town for water
appears to be stalled.

& Next Phase of Projects ...
= North Segment Intake and WTP at $6.5M .... Needed to
provide for a water source for both North and NE
segments.
» North Area 1 Distribution Project at $4.5M ... would
provide service to 80 users and extend a line into the NE
Segrnent



In the North East Segment ....

& Work to date ...

» No infrastructure built to date--- need to develop a
water source

s Ongoing negotiations with New Town for water a,%oears to
be stalled. Negotiations may be possible witi
Parshall.

& Next Phase of Projects ...

= North East Segment Area 1 Distribution Project at $3M
e would provide service to 40-50 users.

s Above Project is dependent upon a water source —
envisions using water from a FBRW constructed WTP in
North Seg.

In the West Segment ....

" @ Work to date ... |
» Contract 2003(E) at $.2M... distribution Project funded
by USDA; service to approx. 27 users within Mandaree
» Contract 2004(I) at $.6M ... raw water line from intake
to WTP; benefit to all users of the Segment

= Contract 2004(J) at $.7M ... new intake facility due to
low Lake levels; benefit to all users of the Segment.

@ Next Phase of Projects ...
« West Segment Distribution and Tank for Area 1 at $2.5M
... Would provide service to 30 users.
= West Segment Phase 1 WTP Expansion at $2./M ....
critically needed to allow service to existing and future
users; plant will be at maximum capacity after Project
above.
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In the East Segment ...

& Work to date ...
» Contract 2003(A) at $1.0M... distribution Project
funded by USDA, service to approx. 75 users
s Contract 2006(A ) at $1.3 ... new intake into Lake due to
low Lake levels; benefit to all users of Segment.
& Next Phase of Projects ...
w East Segment Area 2 Distribution at $3.0M ... will
provide service to 50-60 users

= Fast Segment Phase 1 WTP Expansion at $2.7M ...
critically needed to allow service to existing and future
users; plant will be at maximum capacity after Project
above.

In the South Segment ....

& Work to date ...

= Contract 2006(C ) at $1.3M ... new intake into Lake with
benefits to all users of the Segment

& Next Phase of Projects ...

= South Segment Water Supply Line at $1.3M ... new
supply line from intake to WTP to tanks; benefits for all
users of Segment

s South Segment Tanks at $.8M .... Replacement of
existing fiberglass tanks,; benefits for all users of Segment

» South Segment Phase 1 WTP Expansion at $2.7M ...

critically needed to allow service to existing and future
users; plant is currently at maximum capacity.
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Summary of FBRW Projects
for near term ... |

& West Segment ................ Area 2 Distribution Project:
® West Segment ................ Phase 1 WTP Expansion
& South Segment ............. Water Supply Line :
& South Segment ............ Reservoir Replacement Project
& South Segment ............. Phase 1 WTP Expansion
' @& Four Bears Segment ...... Phase 1 WTP Expansion
% North Segment .............. Intake and WTP Project
& North Segment .............. Area 1 Distribution Project
& North East Segmernt ...... Area 1 Distribution Project
@ Fast Segment............. Phase 1 WTP Expansion
@ Fast Segment ................ Area 2 Distribution Project
Conclusions and

'Recommendations ...

@ TAT to meet with affected tribes of the RR Project
and form a joint position paper.

® As possible, TAT to present such position to USBR at
NRWA Meeting in Albuguerque in Nov.

& TAT to host a meeting of State sponsors of the RR
Project, including other affected tribes, and present
position paper

& TAT to schedule and meet with Congressional
Delegation to present position paper.

The CHAIRMAN. Chairman Wells, thank you very much for your
testimony.

Next, we will hear from the Honorable Roger Trudell, the Chair-
man of the Santee Sioux Nation in Nebraska.

Chairman Trudell?
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STATEMENT OF ROGER TRUDELL, CHAIRMAN, SANTEE SIOUX
NATION

Mr. TRUDELL. Good morning, Chairman Dorgan and members of
the Committee, and our two neighboring Senators, Senator John-
son and Senator Thune. It is always a pleasure to be wherever you
are at, and Senator Murkowski, Senator Conrad.

I am going to limit mine because I did submit a couple page tes-
timony, and just briefly say that our lands were taken through the
condemnation process. There was no negotiation process involved
in it at all. The lands that were taken were probably our richest
lands because they were the bottomlands.

Some of the things I tried to point out in what I was presenting
was if you just looked at it as a dollar value for an acre of land,
probably the compensation was just. But if you don’t take into con-
sideration the long-term effects of the dam and what it has on our
community, our reservation, you know, we are running into repairs
that we can’t meet because we have no resources to meet them. Be-
cause the dam and the lake are there, we have a lot of hunters that
come in. We are a major flyway for geese and ducks and bats and
mosquitoes and whatever else.

Nobody takes responsibility for the roads. The State has mainte-
nance on the road into the reservation. They maintain it to a cer-
tain point, but once it ends at the village limits, then the village
of Santee itself, which is 99.9 percent tribal, and has no tax base,
and we have to stand the cost of repairing roads and other issues
related to the hunters and stuff that are coming in.

Off those hunters, we have no income or anything. I think the
Government are the only people who are able to sell waterfowl per-
mits because it is Corps land, and the Corps has an agreement
with the State of Nebraska, then they have to have a State of Ne-
braska hunting permit, and they don’t have to have a tribal hunt-
ing permit. So we are not able to capture any dollars off of those
people to do the repairs that need to be done on our roads.

And then one of the other things is that we are losing additional
lands because of the Gavins Point Dam and Lewis and Clark Lake
by I call it siltation, and somebody says it is actually sedimenta-
tion, I guess. The sedimentation is creating the rising water table
along other lands through the creeks and stream beds. Those
things I would like maybe to have somehow considered and the loss
of potential income that we would have had if we still had control
and access to the lands of the river, even down to the hunting
rights of our people, because the State demands a hunting license
from our tribal members, although it was formerly our land and it
is basically Federal land if it was taken for the Corps of Engineers
in the dam.

So the rights of our people are also being limited by what has
taken place over the last 50 some years, with the creation of the
Gavins Point Dam and Lewis and Clark Lake.

I am going to end my testimony at this point for the sake of time.
Thank you.

[The prepared statement of Mr. Trudell follows:]
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Thank you Honorable Chairman and Members of the Committee for giving the Santee
Sioux Nation the opportunity to provide testimony on the justness or the lack thereof for
compensation on lands taken for the construction of Gavins Point Dam and Lewis and
Clark Lake.

First, let me inform the Honorable Chairman and members of this committee the Santee
Sioux Nation is grateful for what compensations have been provided. I realize a formula
was developed based on a number of factors to arrive at the sum of four million plus
dollars to be held essentially in escrow for the Santee Sioux Nation generating interest for
use by the Santee Sioux Nation based on a spending plan developed through public
meetings and with the approval of the Bureau of Indian Affairs.

Due to the fact that we lack resources to avail ourselves of legal and economic expertise
to show in dollars past lost revenues or the inability to show generation of revenues due
to the loss of access to the river. I will do my best to provide what information I can.

For the last fifty years former Santee Sioux Nation property has been a Mecca for the
river sports man. Waterfowl] hunters and sports fishermen annually come to our
community and reservation to practice their sports. Over the last fifty years permits and
licenses have generated zero income for the Santee Sioux Nation. Yet the Santee Sioux
Nation must stand the repairs to our main thorough fare due to the wear and tear created
by those very sportsmen who are paying other entities to enjoy their sport. Most recently
we have had to leave the street in disrepair because we lack the resources to make repairs.

Should the Tribe have had control of the river and the primary access points there would
have been the potential to develop the tourist trade not only with the hunters and
fishermen, but with the recreational river users. That factor was not part of the formula.
One could only project and estimate what the potential income to the Tribe could have
been. Unfortunately not being an economist, I can not make that projection.

A greater factor that was not considered in the formula is the advanced siltation of the
Lewis and Clark Lake which is devastating to our existing land base. The siltation is
creating a rising water table and eroding tribal lands along the creek and stream beds.
The potential loss of revenues from those lands is not considered. The potential damage
by the existing water table to individual wells and community wells will be costly.
Individual wells are currently five thousand dollars or greater to get to untainted water.
The municipal system purification process will have to be upgraded at a tremendous cost.
Again, we lack the resources to provide these upgrades. A reservation wide drinking
water system feasibility study was granted but under funded leaving the study somewhat
in limbo.

Honorable Chairman, the compensation for the land taken may be just but the lack of
compensation from lost revenues, ongoing repairs, and the further loss of lands need to be
considered. The potential damage to our water system and individual wells need to be
considered. Without consideration of these factors then I would state that compensation
awarded is not just.
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We request an additional period of time to provide supporting documentation,
Thank you for you consideration.

Respectfully submitted,

Roger Trudell, Chairman
Santee Sioux Nation.

The CHAIRMAN. Chairman Trudell, thank you very much for your
testimony. We appreciate your traveling to this hearing.

Next, the Honorable Robert Cournoyer, the Chairman of the
Yankton Sioux Tribe in Marty, South Dakota.

Mr. Chairman, you may proceed.

STATEMENT OF ROBERT W. COURNOYER, CHAIRMAN,
YANKTON SIOUX TRIBE

Mr. COURNOYER. Good morning, Mr. Chairman and members of
the Indian Affairs Committee.

I serve as the elected Chairman of the Yankton Sioux Tribe. Our
tribal lands are located in southeastern South Dakota and the Mis-
souri River borders our southern boundary. On behalf of the
Yankton Sioux Tribal membership, I would like to express my ap-
preciation to you and the Committee members for inviting me to
testify today and for taking up consideration of the impact of the
Flood Control Act of 1944 on Indian tribes along the Missouri
River.

Our reservation was established by the Treaty of 1858, which
provided our people with 430,405 acres of land along the Missouri
River. As time passed, our reservation was diminished by the Act
of August 15, 1894, which opened up our reservation to non-Indian
settlement. By the 1950s when the Fort Randall Dam project was
constructed, only 44,938 acres of Indian land remained in Federal
trust status.

In 1944, the United States Congress enacted the Flood Control
Act which authorized the construction of five dams along the Mis-
souri River known as the Pick-Sloan Project. The primary purpose
of the dams and reservoirs was flood control downstream. Other
stated purposes were navigation, hydropower generation, providing
water supplies, and recreation.

The impact of the Pick-Sloan Program was devastating to all the
Missouri River tribes, including the Yankton Sioux Tribe. The Fort
Randall Dam and reservoir inundated a large portion of the
Yankton Sioux Indian Reservation bottomlands and rich productive
agricultural lands. The Fort Randall project flooded 2,851 acres of
Indian trust land within the reservation and required the reloca-
tion and resettlement of at least 20 families which was approxi-
mately eight percent of the resident tribal population. Over the
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past 50 years, the tribe has lost an additional 408 acres to stream
bank erosion.

The Missouri River bottomlands provided a traditional way of life
for the Yankton Sioux, and now it is virtually lost. The
bottomlands provided an abundance of game and plants for tradi-
tional food, plants for ceremonial and medicinal purposes, and
plenty of trees for lumber and fuel. In addition to the loss of the
bottomlands, the tribe lost acres and acres of productive agricul-
tural land.

Inundation of the community of White Swan. The waters of the
Missouri River completely inundated the traditional and self-sus-
taining community of White Swan, one of the tribe’s major settle-
ment areas. The White Swan families raised various livestock
which took shelter in the timbered bottomlands or outbuildings.
The White Swan families sold surplus milk and eggs in the towns
of Lake Andes and Wagner. The money received was generally
used to purchase needed stapes that were not cultivated from the
rich soil in and around the community of White Swan.

The community was very close-knit and the families helped each
other in many ways. While it was the practice of the United States
to relocate flooded Indian communities flooded by the Pick-Sloan
program to higher ground, the community of White Swan was
never relocated or reestablished elsewhere. The White Swan fami-
lies were simply dispersed elsewhere and the community was never
replaced.

Condemnation proceedings. Neither the Flood Control Act of
1944 or any subsequent acts of Congress specifically authorized the
United States Army Corps of Engineers or the Bureau of Reclama-
tion to condemn Sioux tribal lands for the Pick-Sloan project. Un-
fortunately, the condemnation of the Yankton Sioux tribal lands
was not challenged for a host of reasons.

The condemnation proceedings in the U.S. District Court re-
sulted in settlements that did not provide adequate compensation
to the Yankton Sioux Tribe. The tribe did not receive compensation
for direct damages, but rather a compensation for the appraised
value of their property. The condemnation proceedings did not take
into account the large proportion of productive agricultural land.

Further, the settlement did not account for the inflation of prop-
erty values between the time of the taking and the time of settle-
ment, which was several years later. The average settlement pay-
ment on other Indian reservations whose land was taken by the act
of Congress was approximately $16,000 per family according to the
research documents, while the Yankton Sioux Tribe received $5,605
per family as a settlement for the land taken by the United States.

The Yankton Sioux Development Trust Fund. We recognize your
efforts to compensate the Yankton Sioux Tribe in the 107th Con-
gress. The Yankton Sioux Tribe Development Trust Fund was
signed into Public Law 107-331 in December, 2002. The language
sets up a trust fund for $23,023,743 in compensation for the tribal
lands lost due to the Flood Control Act of 1944. These funds are
not available until 2013. We would appreciate the Committee ex-
amining the possibility of these funds being made available prior
to 2013.
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In conclusion, many of our tribal elders who experienced first-
hand the taking of tribal lands and the removal have passed on.
It has been long enough for a just and equitable resolution to the
devastating impacts of the Pick-Sloan Act on our tribe.

Thank you for your time in considering this important matter.

A couple of things I wanted to add, too, is currently we are in
court with the Corps of Engineers on the takings areas of the
White Swan and the North Point. Basically, what had happened
there is that there was some discovery of remains and they were
doing construction, because at the time they were turning these
lands over to the State of South Dakota for recreational purposes.
If it weren’t for Title VI, the Wildlife Habitat Restoration Act, those
lands rightfully should have come to the Yankton Sioux Tribe. Cur-
rently, we are asking that approximately 1,000 acres of that land
be restored to the tribe.

Traditionally before the Corps took over and returned the land
to the State of South Dakota, we had access to the river above the
dam and below the dam in those Corps areas. Now, we are re-
stricted from having access to those lands. Title VI was created, be-
cause a lot of the white landowners came and protested to not only
the Governor and to their representatives in Congress, which said
that if that land was given back all along the river, to the Tribes
the taking areas, that it would block the white farmers, land-
owners, hunters, etc., from having access to the river. We believe
that not to be true, and that is what they have done to us, in fact,
is that by turning the land over to the State of South Dakota, that
it blocked the Tribe and Tribal membership access to the river
above the dam and below the dam in the Corps areas.

So we are asking currently that approximately 1,000 acres be re-
stored back to the Tribe the taking areas.

Thank you for your time.

[The prepared statement of Mr. Cournoyer follows:]

PREPARED STATEMENT OF ROBERT W. COURNOYER, CHAIRMAN, YANKTON SIOUX
TRIBE

Mr. Chairman and Members of the Indian Affairs Committee, my name is Robert
Cournoyer, and I serve as the elected tribal Chairman of the Yankton Sioux Tribe.
Our Tribal lands are located in southeastern South Dakota and the Missouri River
borders our southern boundary. On behalf of the Yankton Sioux tribal membership,
I would like to express my appreciation to you and the committee Members for in-
viting me to testify today and for taking up consideration of the impact of the Flood
Control Act of 1944 on Indian Tribes along the Missouri River.

Background

Our reservation was established by the Treaty of 1858, which provided our people
with 430,405 acres of land along the Missouri River. As time passed, our reservation
was diminished by the Act of August 15, 1894, which opened up our reservation to
non Indian settlement. By the 1950s, when the Fort Randall dam was constructed,
only 44,938 acres of Indian land remained in federal trust status.

In 1944, the United States Congress enacted the Flood Control Act which author-
ized the construction of five dams along the Missouri River known as the Pick-Sloan
Program. The primary purpose of the dams and reservoirs was flood control down-
stream. Other stated purposes were navigation, hydropower generation, providing
water supplies, and recreation.

The impact of the Pick-Sloan program was devastating to all the Missouri River
tribes including the Yankton Sioux Tribe. The Fort Randall dam and reservoir inun-
dated a large portion of the Yankton Sioux reservations bottom lands and rich pro-
ductive agricultural lands. The Fort Randall project flooded 2,851 acres of Indian
trust land within the Yankton Sioux reservation and required the relocation and re-
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settlement of at least 20 families which was approximately 8 percent of the resident
tribal population. Over the past fifty years, the tribe has lost an additional 408
acres to stream bank erosion.

The Missouri River bottom lands provided a traditional way of life for the
Yankton Sioux that is now virtually lost. The bottom lands provided an abundance
of game and plants for traditional food, plants for ceremonial and medicinal pur-
poses, and plenty of trees for lumber and fuel. In addition to the loss of the bottom
lands, the tribe lost acres and acres of productive agricultural land.

Inundation of the Community of White Swan

The waters of the Missouri River completely inundated the traditional and self-
sustaining community of White Swan, one of the tribe’s major settlement areas. The
White Swan families raised various livestock which took shelter in the timbered bot-
tom lands or out buildings. The White Swan families sold surplus milk and eggs
in the towns of Lake Andes or Wagner. The money received was generally used to
purchase needed staples that were not cultivated from the rich soil in and around
the community of White Swan. The community was very close knit and the families
helped each other in many ways.

While it was the practice of the United States to relocate flooded Indian commu-
nities flooded by the Pick-Sloan program to higher ground, the community of White
Swan was not relocated or reestablished elsewhere. The White Swan families were
simply dispersed elsewhere and the community was never replaced.

Condemnation Proceedings

Neither the Flood Control Act of 1944 nor any subsequent acts of congress specifi-
cally authorized the U.S. Army Corps of Engineers or the Bureau of Reclamation
to condemn Sioux tribal land for Pick-Sloan projects. Unfortunately, the condemna-
tion of Yankton Sioux tribal land was not challenged for a host of reasons.

The condemnation proceedings in U.S. District Court resulted in settlements that
did not provide adequate compensation to the Yankton Sioux Tribe. The tribe did
not receive compensation for direct damages but rather a compensation for the ap-
praised value of their property. The condemnation proceedings did not take into ac-
count the large proportion of productive agricultural land. Further, the settlement
did not account for the inflation of property values between the time of taking and
the time of settlement which was several years later. The average settlement pay-
ment on other Indian reservations whose land was taken by acts of Congress was
approximately $16,680 per family according to research documents, while the
Yankton Sioux Tribe received $5,605 per family as a settlement for the land taken
by the United States.

Yankton Sioux Tribe Development Trust Fund

We recognize your effort in compensating the Yankton Sioux Tribe in the 107th
Congress. The Yankton Sioux Tribe Development Trust Fund was signed into Public
Law 107-331 December, 2002. The language sets up a trust for $23,023,743 in com-
pensation for the Tribal lands lost in the Flood Control Act of 1944. These funds
are not available until 2013. We would appreciate the Committee examining a possi-
bility of these funds being made available prior to 2013.

Conclusion

Many of our tribal elders who experienced first hand the taking of tribal land and
the removal have passed on. It has been long enough for a just and equitable resolu-
tion to the devastating impacts of the Pick-Sloan program on our tribe. Thank you
for your time and consideration to this important matter. We appreciate Chairman
Dorgan and the rest of the Committee’s attention to the large scope of the issues
affecting the Pick-Sloan program.

The CHAIRMAN. You are asking the Corps of Engineers at this
point, right?

Mr. COURNOYER. Yes, we have a lawsuit with them currently.

The CHAIRMAN. Chairman Cournoyer, thank you very much.

Finally, we will hear from Chairman John Yellow Bird Steele,
the President of the Oglala Sioux Tribe in South Dakota.

Mr. Steele, you may proceed.
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STATEMENT OF JOHN YELLOW BIRD STEELE, PRESIDENT,
OGLALA SIOUX TRIBE

Mr. STEELE. Thank you very much, Senator Dorgan.

I would like to thank the members of this Committee for allow-
ing me to testify at this hearing. I would say that my heart feels
very happy to see Senator Johnson there representing the Oglala
Sioux Tribe. And I thank Senator John Thune for his attendance
and representing also the Oglala Sioux Tribe.

I think that this is a very important hearing, Senators, and I
thank you for holding this hearing. We talk about a comprehensive
bill addressing the impacts of the 1944 Flood Control Act and the
Pick-Sloan program, but I don’t think it is as comprehensive as you
call it, because it does not include the Oglala Sioux Tribe. We have
been impacted.

I would like to say that the impact the Oglala Sioux Tribe feels
from the 1944 Flood Control Act and the Pick-Sloan program, it re-
quires reference to our treaties and the tribal land claims that we
have filed in the Indian Land Claims Commission. I did not hear
the GAO make reference to these. They only addressed those tribes
that are physically situated along the Missouri River. The Oglala
Sioux Tribe is a river tribe. I make reference and say just because
we are adjacent to the Black Hills physically, that these other
tribes are not Black Hills tribes. Why do we have to be physically
located there to feel the physical impacts of the Pick-Sloan Act?

We are, and I would like to give a little testimony. I gave written
testimony here. I would like to in my oral testimony explain a little
on that. But I will say that just a little over 100 years ago, the
Wounded Knee massacre, the Sand Creek massacre, the United
States Government physically fought our people. Our mothers, our
grandmothers, our daughters were there fighting the United States
Government for a way of life that was being destroyed.

Today, this life is called third world conditions, the most impov-
erished—words, words, words. You physically live the life in the
middle of these United States. And we are talking about some com-
pensation for taking and not justly compensating rights. I thank
%fou for that. That is the way we should treat one another, I do be-
ieve.

But we are still wary, Senators. Trusting is very hard when our
lands we consider from our points of view to have been stolen, not
justly compensated for. I am sorry.

I got a telephone call last night from a Mr. Sam Waddell, a tribal
member of the Yankton Sioux Tribe, saying the Army Corps of En-
gineers just got orders from up above to quantify the tribe’s rights
on the river. Who is the Army Corps of Engineers to quantify this?
And this leaves in my mind some fears, some apprehensions that
this hearing might also lead to some settlement of water rights. It
is a fear because, as I say, of the way we have been treated in the
past, the way we live today.

But I will say my time is getting very short, Senators, so I am
going to have to wrap it up here, that the 1944 Flood Control Act
has impacted us because the Corps of Engineers operates the Mis-
souri River main stem and the Bureau of Reclamation operates the
tributaries. This is all associated with the 1944 Flood Control Act.
Right now, the Angostura Dam on the Cheyenne River tributary
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immediately upstream from the Pine Ridge Reservation has dev-
astatingly impacted Pine Ridge.

Representative Herseth Sandlin has introduced H.R. 833 to es-
tablish a trust fund for the Oglala Sioux Tribe and restore water
flow to the Cheyenne River. Senator Johnson will be introducing
that bill on behalf of the Oglala Sioux Tribe. We thank him for
that.

In conclusion, I would like to say, Senators, that Congress should

develop and enact comprehensive reform of the Pick- Sloan pro-
gram. The tribes upstream need drinking water. It is affecting the
intakes of the water systems of tribes. The stabilization of reservoir
levels, and protection of historic properties are very important to
us.
I would also like to say that anything dealing with any settle-
ment of water rights requires that we settle our outstanding land
claims with the United States Government. So let’s sit down, Sen-
ators, and let’s talk about these in a fair, just way. Let us again,
if need be, like the old treaties were established, talk about these
what we might consider to be hard subjects and come to some sort
of a settlement or agreement.

Today, us people sitting here testifying before you are the same
people that were shedding their blood just a little over 100 years
ago. This is a different kind of a war, but we are tomorrow’s ances-
tors and we have a responsibility to see that our peoples are able
to live a little better than we are right now in our dealing with
yourselves.

I would like to thank you for this hearing. I really appreciate it,
and I thank you for allowing me at the last minute to give testi-
mony. I think that this hearing is very timely, and I look forward
to working with this Committee on just a little bit of what I have
said. I had to put this testimony together very quickly just from
yesterday, and so we will refine it and resubmit it to you, Senators.

Thank you very much.

[The prepared statement of Mr. Steele follows:]

PREPARED STATEMENT OF JOHN YELLOW BIRD STEELE, PRESIDENT, OGLALA SIOUX
TRIBE

Mr. Chairman and members of the Committee on Indian Affairs, my name is John
Yellow Bird Steele. I serve as President of the Oglala Sioux Tribe.

Let me begin by thanking you for holding this important hearing. The Missouri
River Basin Pick-Sloan Program has had significant adverse impacts on land, water
and cultural resources of the Oglala Sioux Tribe and Great Sioux Nation. The costs
of the Pick-Sloan program have disproportionately fallen on the Tribes, while the
benefits are enjoyed in predominantly non-Indian communities, with little spillover
benefits on the Indian Reservations.

The impact of the 1944 Flood Control Act and Pick-Sloan program on our Tribe
requires reference to our treaties, and the tribal land claims filed in the Indian
Claims Commission. Our reserved water rights to the Missouri River and its tribu-
taries, and to the cultural resources along the banks of the Missouri River, have
their source in our Treaties.

Tribal Treaties

The Oglala Sioux and other Tribes of the upper Missouri River basin are treaty
Tribes. As such, we are entitled to special consideration with respect to the impacts
of federal public works projects, on our land and resources.

The 1868 Ft. Laramie Treaty (11 Stat. 749) recognized title to the Teton and
Yankton Sioux to 60 million acres of territory west of the Missouri River in the
States of South Dakota and North Dakota.
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The 1868 Treaty (15 Stat. 635) carved a 26 million acre reservation out of our
1851 Treaty territory for the Sioux bands. This reservation, called the “Great Sioux
Reservation” included all of western South Dakota west of the low water mark of
the east bank of the Missouri River. Thus, the 1868 Treaty recognized an undivided
ownership interest in the entire bed of the Missouri River in the Oglala Sioux Tribe
from the North Dakota boarder to the Nebraska border.

The United States maintains that it acquired the western portion of the Great
Sioux Reservation known as the “Black Hills” under the Act of February 28, 1877
(19 Stat. 254) even though its confiscation of this area violated Article 12 of the
1868 Treaty which provided that no part of the reservation could be ceded to the
United States without three-fourths consent of the adult male Sioux Indians occu-
pying or interested in the Great Sioux Reservation.

The United States also maintains that it acquired an additional 9 million acres
of the Great Sioux Reservation under the Act of March 2, 1889 (25 Stat. 888). The
Act also established five smaller Sioux reservations from the remainder of the Great
Sioux Reservation including the Pine Ridge Indian Reservation.

Thus, the Pine Ridge Indian Reservation is the current home of the Oglala Sioux
Tribe, although the Tribe has claimed unextinguished rights to our treaty lands in-
cluding the Missouri River.

Indian Claims Commssion

I believe that a discussion of the Indian Claims Commission Act proceedings is
also necessary because I don’t believe the Oglala Sioux Tribe can quantify its water
rights in the Missouri River without first settling its outstanding land claims with
the United States.

The Oglala Sioux Tribe filed a land claim in the Indian Claims Commission in
1950. This case was designed as “Docket 74.” The case was divided into two cases
in 1960, Docket 74—-A and 74-B. Docket 74-A involves a claim for 34 million acres
of 1851 treaty land located outside of the Great Sioux Reservation. It also involved
an aboriginal title claim that included the east bank of the Missouri River in South
Dakota from Pierre, S.D. northward into North Dakota.

There were two acts of fraud perpetuated by the Government upon the Sioux
tribes regarding Docket 74—A lands. The first Act was when some federal official
inserted “relinquishment language” in Article 2 of the 1868 Treaty. The ICC ac-
knowledged that the Sioux bands would not have signed the 1868 Treaty, which
ended the Powder River War of 1866-1867, had they known they were giving up
any land. Nevertheless, the ICC ruled that Article 2 constituted a voluntary cession
of 1851 treaty territory.

The second was when the U.S. Claims Court rammed a $44 million final money
judgment down the Sioux tribes’ throats in Docket 74—A based on a stipulated set-
tlement agreement that the claims lawyers signed behind the backs of the Sioux
tribes. The claims attorneys also stipulated away $3.7 million as an offset to the
U.S. without the consent of the Sioux tribes.

The Oglala Sioux Tribe filed a motion for relief from judgment, which was denied
by the Claims Court. The U.S. Court of Appeals for the Federal Circuit affirmed,
but Judge Newman wrote the following in her dissenting opinion which exposes the
collusion between the tribes’ claims attorneys, government attorneys and the federal
courts:

The entry of judgment is surely not a routine “evidentiary stipulation” such as
is encountered in day to day trial management: not only because the stipulation
disposes of some 3.7 million dollars in moneys previously adjudged to be due
the Sioux Indians; but because counsel for both sides knew that since at least
1979 tribes representing the majority of Sioux Indians had given instructions
contrary to the settlement. The record contains two resolutions of the Oglala
Sioux Tribal Council informing counsel that it no longer sought money damages,
but wanted to pursue legal and legislative strategies to gain return of ancestral
lands. These resolutions also directed counsel to have the Oglala Sioux Tribe
dismissed from this litigation.

A lawyer cannot be authorized by a court to make a settlement and bind the
client contrary to the client’s wishes. Nor can either the court or the United
States ignore the tribes’ several attempts to discontinue Mr. Lazarus’ represen-
tation. The court does not discuss the asserted violation of 25 U.S.C. 81.

In light of this extended history, the Claims Court’s acceptance of the Stipula-
tion of Facts and the grant of the Joint Motion to Enter Judgment is incon-
gruous; and its denial of appellants’ motion for relief (from judgment) under
Rule 60(b) is in plain error, in light of the undisputed assertion that they were
given no prior notice of the settlement. [Emphasis Supplied].
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See Oglala Sioux Tribe and Rosebud Sioux Tribe v. United States, 862 F.2d 275
(Fed. Cir. 1988).

We can never accept the award for Docket 74—A under these circumstances, for
to do so would be tantamount to closing our eyes and affirming these two acts of
fraud perpetuated upon our Tribe by the Federal Government. And I don’t see how
we can quantify our water rights to the Missouri River without reaching an agree-
ment with Congress to resolve our Docket 74—A land claim.

Docket 74-B was a claim for the Black Hills Claim. The ICC awarded $17.1 mil-
lion, plus $85 million in simple interest, for the 7.3 million acres of Black Hills
lands that was confiscated by the United States in the Act of February 28, 1877
(19 Stat. 254).

On appeal, the Court of Claims dismissed the ICC award on the basis that it had
already ruled on the Black Hills Claim in a 1942 case. The Teton Sioux Tribes (ex-
cept for the Oglala Sioux Tribe) and other 1868 Treaty signatory tribes got Congress
to pass a new Court of Claims special jurisdictional act in 1978 that allowed for de
novo consideration of the claim. The claim was refiled under the Act as Docket 148-
78, and the Court of Claims which affirmed the ICC award in 1979 based on the
record made in the ICC.

The Supreme Court affirmed the ICC award on June 30, 1980 on the basis that
the confiscation of the Black Hills violated the Just Compensation Clause of the
U.S. Constitution.

However, the Oglala Sioux Tribe did not renew its contract with its claims attor-
ney Arthur Lazarus, Jr. when it expired by its own terms in 1975. It also never au-
thorized its former claims attorney to refile the claim under the 1978 act and did
not regard itself as a party to the 1979 Court of Claims decision and the U.S. Su-
preme Court decision. It therefore filed a quiet title and trespass damages action
in U.S. District Court for the District of South Dakota in 1980, after the Supreme
Court made its ruling.

The U.S. Court of Appeals for the Eighth Circuit, however, ruled that the tribe
could not sue in the Article III courts of the United States because the Indian
Claims Commission, which could only award money damages for the tribe’s treaty
lands, was the tribe’s exclusive remedy and that the tribe was a party to the 1980
Supreme Court case.

Docket 74-B, like Docket 74—A, needs to be settled in a fair and honorable man-
ner by negotiation and the implementation of any negotiated settlement through
Congressional legislation

The 1944 Flood Control Act

The U.S. Army Corps of Engineers was placed in charge of constructing six dams
on the main stem of the Missouri River under the Missouri River Pick-Sloan Pro-
gram that was authorized by the 1944 Flood Control Act (58 Stat. 887). The Corps
acquired approximately two million acres for the dams, and areas flooded by the
lakes created by the dams. Three lakes, Lake Oahe, Lake Sharpe, Lake Francis
Case are located within our treaty territory.

It is common knowledge that a substantial amount of land taken by the Federal
Government for the main stem dams was located on Indian reservations that bor-
dered the Missouri River.

The Oglala Sioux Tribe was impacted by the 1944 Flood Control Act because it
has unextinguished rights to the river bed of the Missouri River, and to treaty lands
located in its 1851 and 1868 Treaty areas, as well as the aboriginal title lands lo-
cated east of the Missouri River that were taken by the Government for the main
stem dams and reservoirs under the Missouri River Pick-Sloan Program. It also has
cultural resources along the Missouri River that were impacted by the Act. The
Corps never acquired the Oglala Sioux Tribe’s interests in these properties when it
attempted to extinguish Indian title for the dams and reservoirs.

The White River and Cheyenne River Pick-Sloan Projects

The Flood Control Act authorized two dams on the Pine Ridge Reservation at
Slim Buttes and Rockyford for irrigation, recreation and flood control. The projects
were never constructed, however. This failure has resulted in the Tribe not being
able to develop its irrigation potential that would have created economic opportuni-
ties for the tribe and its members.

The Oglala Sioux Rural Water Supply System

The western portion of the Pine Ridge Reservation in White Clay District (now
Oglala District) was suffering from lack of good potable water in the 1980s. The
Tribe took the initiative to join the West River and Lyman Jones rural water
projects in developing and getting Congress to pass the Mni Wiconi Act (P.L. 100-
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516) in 1988. The Act authorized the construction of a Core pipeline and related fa-
cilities from the Missouri River at Ft. Pierre to the Pine Ridge Indian Reservation,
as well as a reservation delivery system. The Core pipeline is 95 percent completed
and the reservation delivery system is 40 percent completed. The core pipeline and
reservation delivery system is held in trust by the United States for the Oglala
Sioux Tribe.

There are now three inter-connecters to the OSRWSS, the West River/Lyman
Jones Rural Water System, the Lower Brule Rural Water System, and the Rosebud
Rural Water System.

This OSRWSS is a good project that allows the Tribe to reap some of the benefits
that it has been denied over the years from its lands along the Missouri River, and
from the Missouri River itself. It also allows us to improve the health and general
welfare of our tribal members and plan for future water shortages that may be
caused by global warming.

We want to thank Congress for the annual appropriations that has allowed the
OSRWSS and other systems to be constructed, and we look forward to the day when
the Mni Wiconi Project is completed.

Missouri River Land Transfer Issues Under WRDA

The Oglala Sioux Tribe presently has a civil action pending in the United States
District Court for the District of Columbia challenging the transfer of title to Corps’
lands and recreational areas along the Missouri River to the State of South Dakota
under Title VI of the Water Resources Development Act of 1999, as amended by
Title VI of the Water Resources Development Act of 2000. See Oglala Sioux Tribe
v. U.S. Army Corps of Engineers, et al. (Case No0.1:01CV02679 (GK)). This case is
a reservation boundary dispute that seeks to uphold the 1868 Treaty and protect
historic properties and cultural resources on the lands and recreational areas.

There is a Need for Comprehensive Reform of the Pick-Sloan Program

Comprehensive reform is needed to ensure that the Indian Tribes share more eq-
uitably in the water supply and hydropower benefits of the Pick-Sloan program. Re-
forms should address at least four areas. First, the water management by the Corps
of Engineers on the Missouri River main stem, and the Bureau of Reclamation on
the tributaries to the Missouri, must be revised to ensure adequate water supplies
for the Tribes. Second, reforms should include the authorization to use hydropower
revenue generated by the Pick-Sloan program, to fund development projects on In-
dian Reservations in the Missouri River basin. Third, Congress should address the
claims of individual Indian Tribes that are directly impacted by a dam project under
the Pick-Sloan program. Fourth, the historic preservation laws need to be strength-
ened to ensure that cultural resources along the Missouri River are protected from
erosion and destruction.

1. The Water Management by the Corps of Engineers and Bureau of Reclamation
Must be Revised

The Corps of Engineers operates the dams on the Missouri River pursuant to the
Missouri River Master Water Control Manual. The Master Manual, as revised by
the Corps of Engineers in 2004, provides for steady seasonal flows from Gavins
Point Dam for downstream navigation. Daily releases are significant, with 35,000
cfs designated as full navigation service for an eight month navigation season. In
addition, the Corps of Engineers designates water releases for the spring rise for
habitat restoration, and for hydropower generation, at the various times of the year.

In its Missouri River operations, the Corps of Engineers gives no consideration to
Tribal water supply needs. This is the case even though the Oglala Sioux Tribes op-
erates the water treatment and intake facilities on the Missouri River for the Mni
Wiconi Project, which serves the West River Lyman Jones Water District, Lower
Brule Sioux, Rosebud Sioux and Oglala Sioux Tribes. The Indian Reservations along
the Missouri River, such as the Standing Rock Sioux and Cheyenne River Sioux
Tribes, have suffered diminished drinking water supplies. The reservoir levels in the
upper Missouri basin diminished substantially, as a result of the continuing naviga-
tion flows, during the current period of severe drought.

The Corps of Engineers violates our Treaties and our rights under the Winters
Doctrine, by managing water flows in a manner that causes diminished water sup-
plies in the upper Missouri River basin. The water releases for downstream naviga-
tion and habitat restoration directly impact the water supplies that are needed by
the Oglala Sioux and our fellow Indian Tribes on the upper Missouri River.

Yet the Corps of Engineers manages the Missouri River water flows in a manner
that allocates water flows for non-Indian uses in the lower Missouri River. The Mas-
ter Manual must be revised, to decrease navigation flows and stabilize water sup-
plies on the upper Missouri River, to fulfill the rights of the Tribes.
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The water supplies and rights of our Tribe should not be jeopardized by the re-
gional disputes between the upper and lower Missouri basin. The Congress should
take action requiring the Corps to maintain stable reservoir levels on the upper Mis-
souri River, for Tribal consumptive and instream water needs.

The Bureau of Reclamation operates the tributary dams for irrigation and recre-
ation. One such project, the USBR Angostura Unit, impounds water flows of the
Cheyenne River immediately upstream from the Pine Ridge Reservation. The USBR
completely blocks off Cheyenne River water flows, in order to provide water service
of 48,000 acre-feet per year for irrigation of 12,218 acres at the Angostura Irrigation
District.

The Bureau of Reclamation released the Final Environmental Impact Statement,
Angostura Unit, Contract Negotiation and Water Management, in August, 2002. Rec-
lamation confirmed the incidence of fish with lesions and problems with water qual-
ity and riparian vegetation on the Pine Ridge Reservation, downstream from Angos-
tura.

The water management by the Bureau of Reclamation of the Cheyenne River at
Angostura provides for the diversion of waters subject to the water claims of the
Oglala Sioux Tribe for the Angostura Irrigation District. Water flows have dimin-
ished and the environment on the Pine Ridge Reservation has been degraded as a
direct result of the USBR water management.

As is described below, Representative Herseth-Sandlin has introduced H.R. 883,
to establish a trust fund for the Oglala Sioux Tribe and restores certain water flows
in Cheyenne River. This legislation addresses the problems caused by water man-
agement by the Bureau of Reclamation on the Cheyenne River.

2. The Congress Should Authorize the Use of Pick-Sloan Hydropower Revenues for
Development Projects on Indian Lands

The comprehensive reform of the Pick-Sloan program should include the author-
ization for the use of hydropower generated by the Pick-Sloan program, to fund de-
velopment projects on Indian Reservations in the Missouri River basin. Hydro-
electric revenues of the Western Area Power Administration are collected for debt
service of the multi-purpose functions of the Pick-Sloan program. The re-designation
of these funds for Tribal development projects would constitute a cost effective man-
ner of addressing the historic inequities of the Pick-Sloan program.

The waters of the Missouri River produce a hydroelectricity system estimated by
the Corps of Engineers as contributing approximately $800 million to the national
economy each year. The economy on the Pine Ridge and other Indian reservations
in the upper Missouri River Basin remain generally impoverished, however.

The population of the Pine Ridge Reservation is approximately 47,000, making
the Oglala Sioux one of the largest Tribes in the United States. (Bureau of Indian
Affairs, Indian Labor Force Report, 2003). The 2003 unemployment rate was esti-
mated by the Bureau of Indian Affairs at 87 percent. Id. The 2000 Census indicates
that per capita income in Shannon County, the Reservation’s largest county, was
$6,286. This compares with the per capita income nationwide of $21,587. Median
household income on the Reservation in 2001 was $20,916, less than one-half the
national average of $41,994.

The revenue produced by the sale of the hydroelectricity in the Pick-Sloan pro-
gram should be authorized for the use by the Tribes of development on our Reserva-
tions. This will address the historical inequities of in the allocation of the costs and
benefits of the Pick-Sloan program, and address the far-reaching infrastructure and
economic development needs of the Indian Tribes in the upper Missouri River basin.

3. There Must Be Redress for Indian Tribes Under Pick-Sloan

Throughout the upper Missouri River basin, individual components of the Pick-
Sloan program have adversely affected the lands, waters and economic resources of
Indian Tribes. Many Tribes retain claims that have not been addressed, for the tak-
ing of land, relocation of communities, destruction of infrastructure, diminished
water supplies, and degraded environment, from the construction and on-going oper-
ation of the Pick-Sloan program.

For example, the Oglala Sioux Tribe has suffered from diminished water flows,
riparian vegetation, wildlife and degraded water quality, due to the impoundment
of water and irrigation at the USBR Angostura Unit. The Bureau of Reclamation
impounds 133,000 acre-feet of water at Angostura Reservoir, completely disrupting
natural water flows in the Cheyenne River on the Pine Ridge Reservation.

The harm suffered by the Tribe is documented in the Final Environmental Impact
Statement, Angostura Unit, Contract Negotiation and Water Management. Accord-
ingly, Rep. Herseth-Sandlin has introduced H.R. 883. This legislation establishes a
trust fund for the Oglala Sioux Tribe in the amount of $90.5 million, and restores
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water flows in Cheyenne River through efficiency improvements at the Angostura
Irrigation District. It will provide resources for the Tribe to address the environ-
mental impacts of the Angostura Unit, and for much needed economic development
on the Pine ridge Reservation.

This legislation is long overdue. The Congress should enact H.R. 883, and should
address the claims of all Tribes which suffered adverse impacts from the Pick-Sloan
program.

4. Enhanced Protection for Cultural Resources is Needed

No agency of the Federal Government has destroyed more cultural resources or
desecrated more Native American human remains than the Army Corps of Engi-
neers, in its Missouri River operations. Yet in its operations of the Missouri River
dams, the Corps of Engineers has failed to implement a mitigation or other compli-
ance plan as required under the National Historic Preservation Act. (16 U.S.C.
§470a et seq.)

The National Historic Preservation Act requires the Corps of Engineers to evalu-
ate the impact of its “undertakings” on historic properties along the Missouri River.
(NHPA §106, 16 U.S.C. §470f). The federal courts have determined that wave ac-
tion caused by water releases at the Missouri River dams are “undertakings” requir-
ing compliance with the NHPA. (Yankton Sioux Tribe v. Army Corps of Engineers,
83 F. Supp. 2d 1047 (D.S.D. 2000)).

A Corps of Engineers Programmatic Agreement with the Advisory Council on His-
toric Preservation, outlining the agreed-upon procedures for compliance with section
106 of the NHPA, when wave action of the Missouri River impacts cultural sites
at the water’s edge. However, on July 17, 2000, the Advisory Council terminated
the agreement, informing the Corps:

The Omaha District’s handling of this matter evidences a serious lack of under-
standing of Federal historic preservation laws and regulations, a lack of com-
mitment to fulfill historic preservation legal responsibilities, and an unwilling-
ness to seek and consider the views and recommendations of State officials, trib-
al governments, and the Council . . ..

The PA was intended to allow the Corps greater flexibility in how it met its
obligations under Section 106 while fostering better long-term planning for and
stewardship of historic properties . . . (T)he Omaha District has disregarded
commitments it made in the PA and the resulting (negative) consequences it
has had for irreplaceable resources under its care. The Council is forced to con-
clude that the Corps is unable, or unwilling to carry out the terms of the PA.
(Letter of Carolyn Buford Slater, Chairperson, Advisory Council on Historic
Preservation, to Secretary of the Army, dated July 17, 2000).

The Corps of Engineers has failed in its responsibility of stewardship for sacred
Native American cultural resources along the Missouri River. The Corps dis-
regarded its commitments under the Programmatic Agreement, which was con-
sequently terminated by the Advisory Council. The Missouri River Master Manual
contains no provisions for the protection of the identified cultural sites in the future,
or mitigation of damage that is caused by wave action.

Native American human remains are entitled to special protection under the Na-
tive American Graves Protection and Repatriation Act. (NAGPRA) (25 U.S.C. §3001
et seq.). Yet the Corps has completely disregarded its obligation to avoid disturbance
of existing grave sites, and to properly repatriate human remains upon inadvertent
unearthings due to wave action of the Missouri River.

These legal requirements are extremely important to our Tribe. Under NAGPRA,
Indian Tribes enjoy presumptive rights of ownership and repatriation of human re-
mains and cultural objects that are unearthed within its aboriginal territory, as ad-
judicated by the Indian Claims Commission. (25 U.S.C. §3002). As stated above, the
Oglala Sioux Tribe retains treaty and aboriginal claims throughout an extensive
area, including the bed of the Missouri River and the lands adjacent to the Missouri.
Consequently, our Tribe enjoys rights of ownership and repatriation under NAGPRA
on lands along the Missouri River.

The wave action caused by COE water releases for hydropower generation and
downstream navigation causes erosion, as well as the destruction of cultural re-
sources of Lakota and Arikira origin along the Missouri River. This violates the
NHPA and NAGPRA. Yet the Corps of Engineers continues these actions, and is
now finalizing long-term plans which fail to address them.

The failure of the Corps of Engineers to comply with the National Historic Preser-
vation Act and Native American Graves Protection and Repatriation Act directly
and adversely impacts cultural resources and human remains of Lakota origin along
the Missouri River. The current Programmatic Agreement of the Corps of Engineers
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provides no plan to put an end to this destruction caused by wave action from COE
water releases for navigation.
Conclusion

In conclusion, no quantification of water rights should occur until all tribal land
claims are resolved. Moreover, the Congress should develop and enact comprehen-
sive reform of the Pick-Sloan program. The stabilization of reservoir levels and en-
hanced protection of historic properties must be an important part of the reforms.
The need to respect the rights of the Oglala Sioux and other Indian Tribes is inten-
sified by the climate change we are experiencing, which further stresses the water
resources of the Missouri River basin.

This hearing is thus very timely. I look forward to working with the Committee
on Indian Affairs to develop comprehensive reform of the Missouri River Pick-Sloan
program, to respect and implement the Treaty rights of the Oglala Sioux Tribe.

The CHAIRMAN. Mr. Chairman, thank you very much. We appre-
ciate your being here. You have presented to this Committee pre-
viously, and we appreciate your advice.

Let me call on the Vice Chair, Senator Murkowski.

Senator MURKOWSKI. Mr. Chairman, I don’t have any questions
this morning, but I do want to thank all those that have traveled
from your communities to represent your constituents to testify be-
fore this Committee on an issue that is clearly of great import to
you all.

Again, I thank you.

The CHAIRMAN. Thank you very much.

Because I was detained, I had to leave briefly, I will ask the oth-
ers to ask questions, and I will ask questions at the end. I do want
to just say this, however, before calling next on Senator Johnson.
The issue of compensation is one that we need to study with re-
spect to the entire Pick-Sloan plan and the reservations that were
injured as a result. I have gathered together the information about
compensation. We have had several different areas of compensa-
tion, some in 1947, some in 1958, some in 1962, some in 1992,
using different approaches.

The fact is, I called this hearing because we continually hear
tribes ask questions about why they have not been adequately com-
pensated. They want to present information to point out the dif-
ficulties they now face and the lack of compensation. I would prefer
that we address this not in five different areas, but that we address
this with respect to the Pick-Sloan plan and all of those who have
been disadvantaged. Let us evaluate the compensation up and
down the river on that plan in a way that makes sense to all of
us.
So that is why we held the hearing of this type, because we can’t
ignore this, nor should we give priority depending on who has the
loudest voice and says, I demand these issues be addressed.

All of you have described conditions that really demand the
issues be addressed. Ron His Horse Is Thunder, the Chairman of
the Standing Rock Sioux Tribe, in his testimony describes some-
thing that many of us have seen down there: water conditions, the
inadequate water supply, inadequate device in that reservoir in the
river, and what is now I guess, a stream, that provides water for
the tribe. This is a tribe that has experienced having no water for
a lengthy period of time, running out of water, and having no
water come out of that reservoir.
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So we understand that water is necessary for a decent life and
we understand what it means in Standing Rock to lose your access
to potable water. It is devastating. So there are a lot of issues that
all of you face, and I appreciate your testimony.

I will ask questions at the end, but let me call on my colleagues
as a matter of courtesy.

Senator Johnson?

Senator JOHNSON. Mr. Jandreau, how many times has this re-
form legislation passed the Committee?

Mr. JANDREAU. Our particular bill passed the Committee three
times and went to the Floor of the Senate, but it has never become
law.

Senator JOHNSON. Are you ready and willing to proceed with this
legislation at this time?

Mr. JANDREAU. Yes.

Senator JOHNSON. Are you reluctant to have compensation held
up at this time?

Mr. JANDREAU. Yes, I am.

Senator JOHNSON. Mr. Chairman, the Crow Creek and Lower
Brule Tribe are ready and willing to go. They have proceeded to
present legislation at this time and it is unfair to hold them up
having been passed out of the Committee three times.

Mr. His Horse is Thunder, what would you do if you were to
have the range of compensation? How would it be prioritized?

Mr. His HORSE Is THUNDER. Thank you, Senator, for the ques-
tion. I have been asked by a lot of the elders who—let me put it
this way. Standing Rock has received one compensation package
for $90.6 million. It was for the tribe’s economic loss and the money
is to be spent for development of the economy on the reservation.

The element that is missing that I am asked by my relatives, my
elders to bring today is this. It is that some of the compensation
be used to make whole those people who originally lost land. Over
half the land that was taken on our reservation was lost by individ-
uals themselves.

Senator JOHNSON. Are there diminishing numbers of those peo-
ple?

Mr. His HORSE Is THUNDER. Absolutely, Senator. Today, I know
of 18 who are currently alive. This past year, we lost three of the
people who were original landowners at the time of the taking. So
the numbers are very much diminishing.

Senator JOHNSON. Mr. Wells, how would you use the money?

Mr. WELLS. Senator, what we have been doing, what we have
done so far as been to use the interest, which is approximately $6
million a year. It has been directed toward Federal programs, con-
tracts and grants as shortfalls as the contracts go from Bureau of
Indian Affairs, Indian Health Service, BOR.

The next priority would be projects, infrastructure, water, sewer,
building—anything that needed to be upgraded from the time of
the flood. And then what is remaining is just enough to help the
elders organization, the Boys and Girls Club.

So out of the $6 million, it comes back down to basically just
meeting the Federal shortfalls for projects and programs and con-
tracts and infrastructure.
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Senator JOHNSON. Mixed up with the money that the tribes are
owed originally.

Mr. WELLS. Well, $350 million would have been probably the bet-
ter number to get us whole. But what happened is it just basically
made up the shortfall of the Federal trust responsibility, Senator.

Senator JOHNSON. Mr. Trudell, how would you use the money?

Mr. TRUDELL. Senator Johnson, thank you for the question. We
would probably, you know, because we receive no income off the in-
come that goes into the river from waterfowl sales or hunting li-
censes to the States, and there is no development. On our front, the
development is all east of us.

So we would probably look at, although we have to stand the re-
pairs of all these things that take place, we would probably have
to use additional income to repair our main thoroughfare through
the community where the heavy traffic is, and then we would have
to probably look at replacing individual wells which run anywhere
from $5,000 to $8,000 because of the sedimentation problem that
is creating a rising water table on our other lands.

Most of the wells are shallow wells at the present time, and so
we will have to go to a much deeper well to get to pure water, non-
tainted water. So those average anywhere from over $5,000 to
$10,000, I think they told me the other day, but probably on the
average about $8,000 a well.

We are in the process of trying to develop a reservation-wide
water system which was partially funded by Congress, but under-
funded, so that study hasn’t been completed yet. That is in the
hands of the Bureau of Reclamation. So water development is going
to be one of our primary. And then I don’t know how we would ever
look at compensation for lands that are currently being lost be-
cause of the sedimentation problem.

Thank you.

Senator JOHNSON. Mr. Cournoyer, how would you use the
money?

Mr. COURNOYER. I think our plan is like some of the other Chair-
men stated, and Presidents, is that we would upgrade our infra-
structure, our community water systems, roads, because we all
know that the Federal Government that whatever they don’t fulfill,
we have to try to put whatever resources we have towards assist-
ing Federal programs.

And not only that, too, what I would look at and strongly rec-
ommend is that we put some of that money towards education, fin-
ishing, completing our school, but not only that, enhance our com-
munity college and look at providing a little money for scholarships
so that people can go to school and get that education, because once
you get an education, you get that degree, you are creating eco-
nomic self-sufficiency, or you are sustaining something that they
can do all kinds of things to you, once you get that degree, they
can’t take that away from you. So you are creating your own eco-
nomic stability.

But not only that, too, looking at industry, bringing jobs into the
reservation because nobody is knocking at most of our reservation
doors and saying, I have X amount of jobs, so I think we have to
create economic development for ourselves, and if we can do that,
I think that we can go out and do anything.
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Senator JOHNSON. President Steele, welcome to the Committee.
You had the unique position, and recognized that you have the An-
gostura Project, which is a Pick-Sloan project. Apart from that, you
have a legitimate claim to being a river tribe. How would you use
the money as compensation for the project? How would use the
money?

Mr. STEELE. Like the other tribal Presidents, Senator, I would
have to address the basic infrastructure that the Federal Govern-
ment—I call it inherent Federal neglect, whereby every Federal de-
partment had nothing to do with this very large land base in the
middle of the United States. They said that was Bureau of Indian
Affairs and Indian Health Service responsibility through most of
the 1900s.

They stuck monies in technical assistance into the surrounding
municipalities and counties and built their infrastructure. Well-in-
tended Bureau of Indian Affairs people patterned the roads on a
very large land base, Pine Ridge, directing that dollar directly off-
reservation as soon as it hits it.

I need to re-pattern and rebuild those roads. He told me, your
people need to go shop. You need north-south roads, very well in-
tended. But I can’t turn that God darn dollar over even once be-
cause of the very patterning of the roads, basic economics 101. How
is development to happen on Pine Ridge?

I, like the rest of these Chairmen, have to address the basic in-
frastructure, the tangible and the intangible. We just adopted the
Uniform Commercial Code and set up the filing system with the
State of South Dakota.

But I have unfunded mandates by the Federal Government on
solid waste. With a large land base, the disposal according to EPA
standards, the operational costs are outstanding, Senator. It is dif-
ficult.

Thank you.

The CHAIRMAN. Thank you very much.

Senator Thune?

Senator THUNE. Thank you, Mr. Chairman.

I do appreciate the testimony. I know it was a very insightful
hearing from each of our tribal leaders about the challenges that
they face day to day, providing a better life for the people that they
serve there, and what some of these past projects and Federal ac-
tions have done to impair their ability to do that. So I appreciate
very much all of you being here today and sharing your testimony.

I would echo what my colleague from South Dakota, Senator
Johnson, said, Mr. Chairman, in that I share your view that there
is value in seeing these things in a context that allows for a com-
prehensive type approach to it. But absent that happening, we do
have Senate bill 160, which has cleared this Committee and the
Senate previously. There were issues that were raised at the hear-
ing we had in the last session on this that have been tightened up
in the legislation, and it is queued up and ready to go. So I hope
we can figure out a way in the context of a broader bill, or if not,
some way to bust that legislation loose.

I would like to ask a question of Chairman Jandreau with regard
to that. There have been some comments and concerns, as I said
previously, in the past at a hearing we had on this about there
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being no end in sight for Pick-Sloan Project compensation. In this
particular bill, the Lower Brule and Crow Creek Tribe Compensa-
tion Act, if it was passed, the bill makes clear now that these pay-
ments would be treated as full and final compensation.

I guess I would like to get your reaction and thoughts about the
tribe’s view of the finality of this particular bill.

Mr. JANDREAU. That is a very correct statement, Senator. After
the last hearing and the reaction of some of the Senators’ concerns,
we went home and we did talk to our respective tribal councils. We
did receive from them the authority to state that this would be
final compensation on the Missouri River claim.

We were also asked how this would affect pay-go. You know, cur-
rently our land and our water rights still continue to provide $1.2
billion a year to the Federal Government. While it probably cannot
be looked at exactly as a place to extract pay-go, we feel that in
our unique circumstance that it is the appropriate place to extract
that.

So we have agreed to, regardless of whether the settlement for
the other tribes is higher or not, that we have agreed that what
we have asked for in S. 160 will be our final request for Crow
Creek and Lower Brule.

Thank you.

Senator THUNE. Thank you.

All of the compensation plans that are currently being considered
involve the creation of or the payment to a trust fund. I guess I
would just open this to whoever would like to comment on it. It
kind of ties back to the question that Senator Johnson asked ear-
lier, but could you sort of explain to the Committee what sort of
projects and economic development the tribes might use these trust
funds that would be created for?

Mr. Trudell?

Mr. TRUDELL. Yes, sir.

Thank you, Senator.

I call it money that is not money, because it is just a pencil entry
and interest, and it is not available to us until I think 2013, so we
can’t do anything with it right now. That is one of the primary
problems is we have ongoing damage taking place all the time with
no way to repair that damage. Without earlier access to those
funds, then our streets and stuff and other things are continue to
deteriorate.

We have to take a plan before the people. We had to have hear-
ings before our tribal membership on the development of a plan,
and we did that. We submitted that plan for approval by the De-
partment of Interior. The Bureau of Indian Affairs had to approve
that plan, which I don’t understand. And then at a later point, we
decided to leave our money that is not money with the Treasury
because they are probably going to be around longer than the Bu-
reau of Indian Affairs, but we still need to have access to that in-
terest at an earlier date to take care of some of the needs that we
currently have.

Thank you.

Mr. His HORSE Is THUNDER. Mr. Senator, could I respond to that
just real briefly?
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The Standing Rock Sioux Tribe and its $90.6 million receives
about $4 million a year of thereabouts, depending on how the inter-
est rate fluctuates, but of the $4 million a year that we currently
receive, we provide about $500,000 a year in scholarships for our
students to go on to college.

We also use at least a good chunk of that $500,000 or there-
abouts per year to purchase land that either tribal members or
non-Indians within our reservation boundaries have for sale. As we
know, the fractionalization of tribal lands is a huge problem. We
have set money aside to buy land back from either tribal members,
again, or non-Indians, trying to do away with checkerboarding on
the reservation.

We have also put a huge chunk of change into road development.
We have taken actually a loan out by a bank and used our JTAC
money as collateral and pay back through JTAC for about $28 mil-
lion to develop our roads on the reservation. We probably have now
some of the better roads of most of the reservations in North and
South Dakota because we have done that.

We have set money aside for entrepreneurs. I think we put
$600,000 in there just this year alone so that for equity investment,
we call it. They can get 15 percent of a business package paid for
by the tribe. They would have to go get the rest of the money from
a bank that would ensure that they had a good business proposal
developed, otherwise the bank is not going to give them the re-
maining 85 percent of the dollars that they need to start busi-
nesses. So we put money into entrepreneurial development.

We put money into home ownership that we will pay up to 25
percent of the costs, up to $100,000, for a house for our tribal mem-
bers who can’t. Housing is at a premium, and they can’t normally
go get a bank loan for a house, usually you want 20 percent down.
So we will pay that 20 percent down for the tribal member, pro-
vided that they live in that house for at least a minimum of 10
years.

So we are putting it into economic development and home owner-
ship, land purchase, scholarships, et cetera.

Mr. WELLS. Senator, as I alluded earlier, I am Marcus Wells, Jr.,
Chairman, Three Affiliated Tribes of Mandan, Hidatsa and
Arikara, but I alluded earlier to the $149.2 million that is in the
principal amount. Basically, we have done step one which is to take
care of the Federal shortfalls, trust responsibilities, and infrastruc-
ture, but we have a lot more infrastructure to take care of, and no
doubt are basically our priorities.

Our priorities would be the water, health care, homes, just social
impacts that we have had to endure. Employment I think is prob-
ably—economic development, and somewhere down the line, we
feel after we get the infrastructure needs taken care of, then we
can progress further, and that is the approach that we have taken.
Just get us the basics—water, homes, and the health care—and
then we will work on economic development as a spinoff of that.
But right now, those are our priorities, to know that elders and our
young couples who are having newborns are being inundated by
health care bills that are not being paid for by the Federal Govern-
ment. As long as the trust and treaty responsibilities are there, our
elders are the ones. A former Chairman of our tribe, Arby Little
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Soldier, is still getting inundated by legal bills, and he is here with
me in prayer to make sure that I continue that voice forward to
Senator Conrad and Senator Dorgan and yourself, Senator Thune.

Thank you.

Senator THUNE. Mr. Chairman, I appreciate again your indul-
gence in allowing me to join the panel today. I was a cosponsor of
your amendment last week on the Floor to add more law enforce-
ment personnel on our reservations. That is an issue, in discussing
with the leaders of our tribes in South Dakota, talking in Standing
Rock, 2.2 million acres and seven full-time law enforcement per-
sonnel, and a lot of times long distances to get to a situation. This
creates all kinds of problems, and security is a big issue as well.
So I appreciate your efforts on that, and I am glad to join in that.

But as all of us are aware, because we have traveled out there,
we have some very serious needs in our communities on the res-
ervations. The various legislative solutions that have been pro-
posed, and some of which are in the works right now, I think would
do a lot to help these leaders address those needs.

So I appreciate again the chance to join the panel today and I
thank our leaders for their testimony and look forward to working
with them.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Thune, thank you very much.

In response to your comment and the comment by Senator John-
son, this hearing is not called for the purpose of delaying anything,
but to the extent that we move forward on these issues. I would
hope that we would have some finality, number one, and number
two, that we have a methodology that is fair, acceptable and one
that is explainable. We have different interests up and down the
river. It is long past the time this Federal Government made things
right. The question is how do we do that. I would hope that we will
have some methodology and some finality that all of us can feel is
the right approach. So, that is the purpose of the hearing.

Senator Conrad?

Senator CONRAD. Thank you, Mr. Chairman.

As the principal sponsor of the original JTAC legislation that led
to a settlement of $90.6 million for Standing Rock and $140.2 mil-
lion for Three Affiliated Tribes, I perhaps have a special perspec-
tive on this because it took me years to get the legislation passed.
It was the first bill that passed. It became the model for all of the
other compensation bills that passed later.

I think there is one fact that I really want to draw to the atten-
tion of my colleagues and to the record. There was a very signifi-
cant difference between the GAO estimates and the estimates of
the original JTAC Committee on what would represent just com-
pensation. Let me just give you on the upper end of the ranges the
difference.

On the upper end for Standing Rock, the GAO said equitable
compensation would be $170 million. The JTAC report prepared by
former Secretary Hodel in the Reagan Administration said for
Standing Rock, the top end of the range should be $349 million,
twice as much as the GAO report. So the range of the two reports
for Standing Rock was $170 million to $349 million. They received
$90.6 million. Okay?
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On Three Affiliated Tribes, the GAO said top end of the range,
$149.2 million. The JTAC Commission under Secretary Hodel in
the Reagan Administration estimated $411.8 million. They received
$149.2 million.

I make this point because I think it is critically important to un-
derstand there was a dramatic difference between the estimates of
the General Accounting Office that used one methodology, and the
JTAC Commission under Secretary Hodel that used a different
methodology.

I personally always believed that the more appropriate method-
ology was that done by Secretary Hodel. Why do I believe that? Be-
cause the GAO approach, which is certainly a defensible approach,
but I think misses the point. They looked at land values, what land
was worth at the time. They increased that with an inflationary
index, and then said this would be a buyout amount on the open
market. What is wrong with that approach? It completely misses,
to me, the point that a way of life was done enormous damage.
This wasn’t just a matter of the value of land. This was not only
the value of land, it was also the value of infrastructure, in the
case of Three Affiliated Tribes, a hospital, bridge, school. They have
never been compensated for. We did get the bridge. In fairness, we
have to say we got the bridge. But we have not gotten a hospital.
The school has never been compensated for.

In the case of Standing Rock, the $90.6 million, all of these were
a matter of negotiation. Let’s be frank. I was the negotiator so I
know. I know how this worked. I never believed that those num-
bers were a fair resolution, but it was the first settlement legisla-
tion. It was something that had never been done before, and it was
very, very hard to convince colleagues to do it. We had to adopt a
very creative way to deal with the budget process. That is why the
money is not available immediately. It is available outside the five
year budget window because it was the only way we could get the
legislation passed under the budget rules that pertained at the
time.

So Mr. Chairman, first of all, I salute you for having this hear-
ing. You are doing exactly the right thing. There ought to be a con-
sistency in approach for all of these settlements. It shouldn’t be
somebody comes later, therefore they get more. It should be based
on a formula that everybody understands and is defensible both to
taxpayers and to those who are receiving the funds in compensa-
tion for what was taken. And let there be no doubt, an enormous
amount was taken.

In the case of Three Affiliated Tribes, the vast majority of tribal
members were forced to relocate, and they went from the rich
bottomlands that supported a very rich way of life, and I don’t
mean rich just in material terms. I mean rich in every term.

Standing Rock was similarly devastated. I mean, that is just the
truth of the matter. And to just say, well, it is a calculation of how
much the land was worth, no. That isn’t the real calculation be-
cause what was devastated here was a way of life—and economic
way of life, a series of social institutions that were done enormous
damage. So I think any fair minded person would have to go back
and say that the JTAC calculations come much closer to some kind
of fair and equitable compensation than does the other calculations
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that were made by the General Accounting Office. I don’t fault the
General Accounting Office. They have a perfectly good rationale for
t}lle way they approached this. I just think it misses the larger re-
ality.

So with that, I would say to the witnesses, we thank you very
much for being here. The issue of how the money would be used
is going to be critically important. I have been down this road be-
fore. I know how this issue will arise with my colleagues. This has
been very difficult with respect to the previous JTAC settlements.
I think all of us know that.

I think to the extent that you can say, as Ron you have said and
Marcus you have said, that the money would be used for infra-
structure and for education and for entrepreneurial development,
and of course there are tremendous needs in health care, needs in
housing. Those are all legitimate claims, making up for the short-
fall in terms of what the Federal Government provides.

I will end there because I have taken more of the Committee’s
time than I should, and I apologize, Mr. Chairman, for that, but
I did want to just lay out these issues, having experienced this over
many years, and having been deeply involved in the original nego-
tiations. I never thought at the time, never believed in my heart,
that these final numbers we were able to negotiate represented fair
and equitable compensation. I believed it was the best we could get
at the time.

The CHAIRMAN. Senator Conrad, thank you very much, and
thank you for your leadership. In 1992, I was in the U.S. House
and Senator Conrad invited the leadership here to get started and
to finish the negotiations and move legislation. I was proud to ad-
vance that legislation, as well in the House. But without Senator
Conrad’s leadership, we would not have had the 1992 settlements
that existed. He has indicated, and I agree, that that was what was
achievable at the time, but much has happened since then.

I go back to the—I guess we don’t have the photograph here of
George Gillette—but the photograph of George Gillette at the sign-
ing, and he says, “With a few scratches of the pen, we will sell the
best part of our reservation. We will sell the best part of our res-
ervation.”

Well, the other point I would make is that when we have the
chart up that shows the Missouri River basin, that is not the only
issue here. That Missouri River basin had to bear the costs, but the
benefits went way down to the rest of the Country. It went down
to the Mississippi, all the way to the Gulf, and we had flood con-
trol. We had opportunities to store water so that when there was
less water on the middle Mississippi for barging, that that water
was available.

So a lot of other folks got the benefits from this, and we bear the
costs of a flood that comes and stays. To some it is a flood. To oth-
ers it is a complete inundation of their homeland, of their town, of
their hospital, of any range of things that represented a good life
for them.

So while this hearing and your testimony focuses on the Pick-
Sloan plan, which essentially is going from Montana down to Gav-
ins Point and the mainstem dams that were built, that project was
not just about geography. The substantial benefits from that
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project flowed well beyond, down to the rest of the center part of
this Country.

Now, the question is, were the costs that were imposed on the
Indian reservations properly compensated? The answer, quite
clearly, is no. The more difficult question is how does one properly
compensate? What is the methodology by which we begin to ad-
dress this issue?

As Senator Conrad has said, this is a circumstance where, and
I believe Chairman Steele you indicated as well, we have people
living in third world conditions. Chairman Wells, you talked about
the number of people hauling water and the percentage of the peo-
ple in your tribe that don’t have running water. We have people
that are horribly disadvantaged, living a lifestyle that is gripped
with desperate poverty. Well, the fact is at least a portion of these
people were affected by land that was taken and not properly com-
pensated.

Now, some of the things we have described exist on reservations
in many parts of the Country, so this is not all attributable to this
issue. But the proper compensation for land that was taken as a
part of the Pick-Sloan plan would certainly begin to alleviate some
of these issues.

I make one final point. The people of my State and South Dakota
and the other States on that map, and especially the tribes, did not
get on a train or a car and come to Washington, D.C. to say, can
you put together a water plan for us that will take our lands? No-
body went to Washington to beg for the Pick-Sloan plan from our
region of the Country because we were going to be net losers. And
so they came to us. Washington came to the tribes and the States
and said, here is what we would like to do. We understand there
are some burdens for you as a result of it, and here is what we
plan to do for you.

Well, much of it has never occurred. While we have made some
progress, I mentioned earlier the years 1947, 1958, 1962, 1992,
there have been various types of settlements with various tribes
using different methods. But it has never been properly addressed,
which is why I felt when we started talking about this, that we
would call all of the affected parties in and talk through this to see
if we can’t reach some finality about what would be fair to tribal
governments that have been cheated in a number of ways by the
Federal Government over many, many years. I think that term
cheated exists as well with respect to how they were compensated
when they were seeing the taking of their lands for the Pick-Sloan
plan.

So many of you have traveled a long distance to come here today.
You don’t come because you like to travel, especially these days.
Traveling is not easy, but you have provided a very compelling
story to this Committee about life on your reservations, and the
consequences of the taking of land.

Let me ask a couple of questions before we have to conclude. All
of you have water rights, or virtually all of you I believe have
water rights from the Missouri River. I think nearly all of you have
said those water rights have never been quantified.
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Chairman His Horse Is Thunder would you talk about that for
a moment? I believe all of you have said about the same thing, but
why don’t you proceed.

Mr. His HORSE Is THUNDER. We haven’t quantified our water
rights in the past, Senator. We have not. We have a figure which
we believe would be an adequate appropriation for our tribe.
Today, we figure that at 1.5 million acre feet I believe is where we
are at. That would allow us to, and we figured it out, to irrigate
so many acres of land, as well as serve an additional population of
30,000 members for future growth and development, as well as our
MR&I programs to pump water across the whole reservation.

We figure it would be about 1.5 million acre feet. We have not
thrown that figure out officially yet, but that is where we would
look at if we were going to settle. In the past we and many others
have truly been fearful of appropriations because w did not want
to, if you will, limit the ability of future generations to a particular
quantity of water should that water not be enough.

And so we figure about 1.5 million would adequately take care
of future generations.

The CHAIRMAN. Mr. Chairman, I was on your reservation when
you ran out of water—was it three years ago, now?

Mr. His HORSE Is THUNDER. It would be four years ago this
Thanksgiving.

The CHAIRMAN. Four years ago Thanksgiving, and you were out
of water for how many days? Eight to ten days?

Mr. His HORSE Is THUNDER. I believe we were out for five days,
sir.

The CHAIRMAN. Five days. I salute the employees of the Bureau
of Reclamation working over Thanksgiving weekend, which, as you
know, is very difficult conditions to try to get something done tem-
porarily to get the water supply working again. But I recall the dis-
cussions we had about the cost of fixing it by getting an intake out
there that would fix this permanently for you.

The issue was that there is not enough money. It seems to me,
to find out 40 or 50 years later that a Federal agency says it is too
much money to have a permanent intake for you, we don’t have the
funds, is irrehensible.

Somebody ought to have the funds to provide a solution to issues
caused by this entire plan. I assume you would agree that you
didn’t run out of water before the Pick-Sloan plan, did you? I mean,
you had access to the river at that point. I assume you find it frus-
trating and probably it makes you angry that you face these prob-
lems of the need for a permanent intake. But people say, there is
no money. But they have a responsibility to give you permanency
with respect to taking water out of that reservoir.

Mr. His HORSE Is THUNDER. We do find it quite frustrating. The
temporary solution that we incurred four years ago cost about $5
million, and that is just a temporary solution. Of that, I believe the
tribe still hasn’t been reimbursed for about $1.5 million of those
dollars. So a permanent solution would definitely be something we
think is just to us. But the temporary fix itself presents a whole
bunch of problems besides the cost of $5 million, that right now,
with the drought we are having, that we are with a temporary so-
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lution and taking a look at that water intake being inundated with
silt as well.

And then if we do get rain like we really want, and snow pack
in the mountains next year and we get a lot of water, that if that
the water rises above eight feet where it is right now, it will, be-
lieve it or not, actually blood that intake, and make it unworkable,
and then we will be back to no water again.

Right now, the reservoir is down about 28 feet, and so we all
want it to go back up, but if it comes up just eight feet, we are back
to no water again on our reservation.

The CHAIRMAN. Well, I want to continue to work with you on
that. It is another one of those effects of this set of issues that
needs to be resolved.

Chairman Wells, your reservation gave up the largest quantity
of land. Is it 152,000 acres that were lost? What percent was that
of your reservation?

Mr. WELLS. Of the one million acres, I imagine it would be 15
percent.

The CHAIRMAN. So it is 15 percent. At that point, it was one mil-
lion acres total?

Mr. WELLS. Yes, sir.

The CHAIRMAN. And you had a settlement in 1992, did you not?

Mr. WELLS. The $149.2 million. We certainly appreciate all of the
work that was done by Senator Conrad, Mr. Chairman, and your-
self, and Congressman Pomeroy. We have used the money conserv-
atively. We have used it for infrastructure. We have used it for
supplementing the Federal shortfalls, as I said in my testimony. I
don’t think we have ever really got to do any services for the tribal
programs. We have done the four areas—economic development, so-
cial welfare, and education, and in others, but we have never been
able to really open that up other than one year. I believe that was
in fiscal year 1999 and 2000, maybe two years. But then we found
gult that it just made the shortfall of the Federal trust responsi-

ility.

So of the $411 million that Senator Conrad spoke of earlier, I
would certainly see us getting into the conditions that Chairman
Jandreau just spoke of. I think we would be close, because of the
housing and the water and health care issues. I just had a grand-
mother in the tribal office and she has three of her children living
in her home, in a HUD home. They have children. And she looked
up at that picture of former Chairman Gillette and she was ex-
plaining the history to her daughter. She said, “And our Chairman
now is going up to Washington, D.C. to see if he can get some more
justification for us, to get you a house.” And that is her very simple
words to her daughter in front of me. I was smiling, and I said,
“How did you know that?” And she said, “Well, they told me you
were heading to D.C. That is why I had to come and get you before
you left.”

So those are real stories. It is every day, the roads. I had friends
of my wife come up to her and say, can you talk to your husband
and see if he can get some gravel on our roads, Alvina, the first
lady, I guess you would call her. That is how I initiated a joint re-
lationship for housing. We both went in and got a screener and a
crusher and we are putting gravel on the roads, home roads and
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rural roads, because of the shortfalls of the BIA. They have no
money for gravel.

So those are the real things that we are doing, Mr. Chairman.

The CHAIRMAN. Chairman Wells, thank you very much for com-
ing.
All of you have a common cause as Chairmen and leaders of your
tribe. Let me just say, I appreciate your leadership. Leadership is
about opportunity and responsibility: the opportunity to provide
leadership, to move in the right direction, seek the right solutions.
But obligation, I mean, leadership is not easy. Good leadership re-
quires a lot of time, effort, energy, and controversy from time to
time.

So I want to thank you for your leadership. I have asked all of
you to come in to give us a larger perspective of what has hap-
pened to the tribes with respect to the Pick-Sloan plan. I think you
have done that today. To our neighbors in South Dakota, as I said,
we have common purpose. It seems to me, tribal governments
should take a look at what happened and what now, in the year
2007, and beyond should be done to make sure we have some final
recompense that is fair to the first Americans, who were injured as
a result of the taking of land, a substantial amount of lands in the
1940s.

So I do have to close the hearing, but I want to thank all of you,
all six of you, for traveling to Washington, D.C. at considerable
time for you and providing this information. The Committee in-
tends to work with you. You heard testimony. You heard commit-
ment from my colleagues today. We intend to work with you to try
to find ways to reach some solutions on these issues.

Thank you very much for being here, and this hearing is ad-
journed.

[Whereupon, at 11:38 a.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF JOSEPH BRINGS PLENTY, CHAIRMAN, CHEYENNE RIVER
S1oUx TRIBE

I want to thank the Senate Committee on Indian Affairs and Chairman Dorgan
for the opportunity to provide you with written testimony on the losses suffered by
the Cheyenne River Sioux Tribe resulting from the construction of the Oahe Dam
in 1954. My name is Joseph Brings Plenty and I am the Chairman of the Cheyenne
River Sioux Tribe.

The Cheyenne River Sioux Tribe has provided this Committee and the United
States Congress with repeated testimony about the direct losses in land, infrastruc-
ture and improvements upon land as well as indirect damages in loss of timber,
wildlife, wildlife products, and destruction of the agricultural economy with the loss
of 104,420 acres of land within the Reservation. That history is found in hearing
tranlscripts from numerous prior hearings and Government Accounting Office stud-
ies.

Those older and wiser than I have recounted for you what happened when the
Oahe Dam was constructed. One account states that, “by the end of the decade, the
Tribe would be facing the forced removal of 200 Indian families from four river set-
tlements and their surrounding bottomlands; would be forced to give up its valuable
riparian cottonwood forest plant, and wildlife habitat bordering the Missouri; see
the ruination of its cattle raising industry; suffer the loss forever of bottomland
hunting and fishing for indigenous species found there, permanently lose the use of
bottomland plant products for cultural and spiritual purposes an finally, see its
homes destroyed along with churches, schools, and its tribal social life. It would see
the residue of their remaining lands fall to a value only a ‘small fraction of their
present value.” The above was not an account of the government’s taking put for-
ward by the Tribe but the government’s own account from House Report 2484 (83rd
Congress) on the project’s probable impact on the Cheyenne River Sioux.” 2

This taking was accomplished by threats and force. By the time the United States
had come to the Tribe to discuss taking of the land, the Oahe Dam was already
under construction, making it clear that the lands would be flooded. The United
States Army Corps of Engineers stated to the Tribe on the open public record, “Nei-
ther your Constitution nor your treaty rights can stop the taking of your lands ac-
cording to law under the right of eminent domain. The United States is a sovereign
power and if the Tribe could stop the taking of the land then it would be the su-
preme power even over the United States government and this cannot be.” 3

It was this attitude of might makes right which resulted in the destruction of
lives, resources, and the entire economy here at Cheyenne River. To date, the Tribe
has not received one cent of additional compensation since 1954. Congress has en-
acted legislation in the Cheyenne River Equitable Compensation Act of 2000 estab-
lishing a Trust Fund of $290,722,958.00 which will be deposited on October 1, 2011,
and the interest from which will become available on that date, but until then,
Cheyenne River’s economy and society continue to suffer the effects of the destruc-
tion from the Oahe Dam unabated. This continues today even though the United
States sees the benefit of 1.2 billion dollars in hydroelectric production from these
dams every year, Missouri farmers see and have seen since 1954 billions of dollars

1Examples: (1) S. Hrg. 106-200, Cheyenne River Sioux Equitable Compensation Act, Senate
Committee on Indian Affairs Hearing on S. 964 (August 3, 1999); (2) Pub. L. 83-776, 68 Stat.
1191 et. Seq. (1954); (3) S. Hrg. 109-572, Tribal Parity Act, and the Cheyenne River Sioux Tribe
Equitable Compensation Amendments Act (June 14, 2006); (4) Analysis of Economic Loss Re-
sulting From Lands Taken from the Cheyenne River Sioux Tribe for the Oahe Dam, Robert
McGlaughlin Company, (Solen, ND July 1994); and (5) GAO/RCED 98-39: Cheyenne River
Sioux Tribe’s Additional Compensation Claim for the Oahe Dam (August 1998).

2 Government Accounting Office Report 98-39 “Cheyenne River Sioux Tribe’s Additional Com-
pensation Claim for the Oahe Dam, GAO/RCED 98-39 (1998), Appendix IV, Statement of Robert
McGlaughlin.
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in gains from their crops due to flood control on their bottomlands which once lay
unprotected from storms that wiped out crops every season, and the economies of
all Missouri River states including South Dakota thrives from tourism in hunting
and fishing along the Missouri River.

While the Nation prospers and South Dakota prospers, Cheyenne River watches
our people die young from depths of poverty unseen anywhere else in the United
States; from the theft of our hospital and Indian Health Service’s refusal to fund
the staffing so we have more than two doctors for 16,000 people because it was the
Corps of Engineers that built the hospital in Eagle Butte in 1956 to replace the one
they flooded and not the Indian Health Service; from drinking water contaminated
with over a billion tons of mining tailings flowing from the Black Hills that pile up
at the mouth of the Cheyenne River instead of continuing to flow downstream be-
cause the Oahe Dam backs that water up and drops those tailings right where our
only water intake sits. This is all attributable to the construction of the Dam. And
none of it is included in any calculation of damages done to date.

Cheyenne River has repeatedly sought remedies for the environmental contamina-
tion compounded by the Oahe Dam to no avail. Title VI of the Water Resources De-
velopment Act of 2000 includes authorization to the Corps of Engineers to address
this environmental devastation but has the Corps even begun to study the problems
let alone seek funding to remedy these problems? No. And no amount of discussion
has changed this. The Tribe and seven federal agencies with the help of the South
Dakota delegation provided almost 20 million dollars in funds to move that water
intake over the past 2 years at our own expense. But not before our rates of cancer,
autoimmune disorders, and deaths from unheard of diseases are out of control. We
have seven cases of pancreatic cancer—there are only 32,000 cases in the entire
United States. Now, we have authorization in the 2007 Water Resources Develop-
ment Act for another $65 million dollars to build a mainline from that intake to
Eagle Butte—where the United States relocated the tribal headquarters—over 65
miles from the River. If we had not been forced to relocate to a non-Indian town
for political reasons with the flooding and were instead allowed to stay near the
River, the Tribe would not be in this position of needing this level of funding just
to have a permanent supply of clean drinking water. The United States government
did this. Until this main line is built, Cheyenne River will not see one new home
or business because there is no water pressure. Our families will continue to live
two to four families per household. After the main line is built, the system needs
an upgrade to all the water lines to reach the families who were scatters over an
area the size of Connecticut by forced relocation from the flooding. The Banner
study already submitted to this Committee demonstrates that the total cost in 2004
was estimated at $389 million. This makes the Equitable Compensation Act Fund
for Cheyenne River pale in comparison

Meanwhile, our people die from the health disorders caused by that contaminated
silt stacking up at our border on our Cheyenne River all because the dam was built.
And Indian Health Service, the Corps of Engineers, and the Environmental Protec-
tion Agency continue to tell the Tribe they have no programs or funds to do any-
thing about it—it’s up to Congress. And still Cheyenne River waits, and prays for
a better time to come where there are not at least two funerals a week.

While we wait, our population is growing exponentially. Half of the population at
Cheyenne River is under the age of twenty-one years old. And the Tribe still has
not one cent in funds to address rebuilding from the flooding. With this population
explosion there is less to go around per person. The poverty created by the destruc-
tion of our river bottoms is like a whirlpool. The original losses keep spiraling and
expanding exponentially as time goes on and the longer time goes on without any
funding to rebuild, the larger the costs are to actually restore the tribal economy
to the same level as its counterparts in South Dakota.

The Tribe has testified before this Committee at length about how prepared Chey-
enne River is to implement its long term strategic plan for poverty reduction—a
plan developed in partnership with the Northwest Area Foundation and being im-
plemented with $10 million in funding from that Foundation and the Tribe. Yet,
this plan cannot be fully implemented fully until it starts receiving interest income
from the Cheyenne River Equitable Compensation Act of 2000. Until October 2011,
all we can do is proceed as best we can with the limited funds we can gather. We
have a sixty bed nursing home under construction right now, and struggle to secure
the funds to complete construction and operate with operations slated to start in
2008. But we are prepared for when the Tribe actually begins to receive funds to
move forward.

All studies on the losses at Cheyenne River assume the Tribe’s original requests
in 1954 that were not funded and add a generic economic inflation rate over time.
These economic inflation rates do not calculate the exponential growth of the tribal
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population or the cost of that infrastructure that was destroyed and never replaced.
In order to place the Tribe on equal footing with all others, the Congress would have
to account for the cost of replacement of the water system, the cost of a new hospital
built by Indian Health Service so they would actually staff it, the cost in human
health harms and lives lost from contamination of our water supply. These are just
a few of the costs not calculated into any Government Accounting Office study to
date.

Even worse, the Corps of Engineers received funding to relocate graves and still
today, as the water rises and falls, bones are exposed from graves that were sup-
posed to be moved. The Missouri River Basin is home to over 15,000 known historic
sites—this has been documented and written about in numerous publications. And
yet, funds to protect these national treasures which are irreplaceable and are a na-
tional treasure—not just to the Lakota Nations and our brother and sister Na-
tions—but of the United States for all our children, are negligible. No calculation
of damages for any Tribes to date accounts for what it costs to protect these national
treasures, or for what it would cost to properly relocate those burial sites the Corps
of Engineers failed to relocate in their haste to see he dams become operational for
the benefit of Missouri farmers, navigators, and the hydroelectric power industry.

When money and power become the basis for destroying the lives of our own
United States citizens, and the goal of the government offices requested to look at
the value of the damages becomes to limit what it will cost to “compensate for origi-
nal losses”, no justice will prevail. When I buy insurance and my house is destroyed,
I receive what it costs to replace that home. This is the principal behind deter-
mining “just” compensation—what will it take to make the person whole again? Not
just what could I sell it for on the open market. This is important here—the United
States in the reports listed in footnote 1 of this statement itself has stated that no
one would have been a willing seller of this land and these assets because the stolen
was the heart and sole of an entire civilization. It would be akin to trying to com-
pensate Palestinians or Israelites for the loss of Jerusalem and thinking that money
would make the Nation whole.

The United States needs to sit down and take a good look at what it will cost
to restore basic infrastructure that the rest of the United States has but we have
never had. While the rest of the United States has enough of an economy to look
at infrastructure development and economic growth, Cheyenne River spends the ma-
jority of its government funds on heating assistance for tribal members, food for its
members, shelter for its members, and health care for its members. With an unem-
ployment rate of over 80 percent this year, what else is the government to do? Until
the basic infrastructure of clean drinking water, housing, roads, and economic en-
gines for growth in the tourism and agriculture industries are restored, there is lit-
tle room for change.

As this Tribe has testified to this Committee before, our greatest resource is our
tribal membership whose skills, talents, determination and perseverance are the
very reason Cheyenne River continues to achieve gains. And this will remain no
matter what the Congress does as a result of this hearing.

But I hope, as I must, that I live to see the Cheyenne River Equitable Compensa-
tion Act of 2000 funds actually received by the Tribe and I hope I see the day that
our gravesites are all protected and no more relatives will be found on the shores
of the Missouri River, and I hope I see the day when all of our people have clean
drinking water and adequate health care. And I hope that this Committee, if it
chooses to look further into what compensation is “just,” will acknowledge that the
Tribes on this River know best how to achieve that economic self-sufficiency that
was once the birth right of the Nations. And that justice will be served when that
birth right to be economically self-sufficient is restored to our Nations.

Thank you again for this opportunity to provide you with my thoughts. I welcome
any questions you may have regarding this testimony.
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PREPARED STATEMENT OF ARCHIE FOOL BEAR, BOARD MEMBER, STANDING ROCK
S10UX TRIBE AND UPPER MISSOURI RIVER INTERTRIBAL ALLOTTEES ASSOCIATION

- As a Board Member of the Upper Missouri River InterTribal Allottee’s _
Association, I would like to present this statement on behalf of the four thousand plus
members that comprise this association. The Upper Missouri River Intertribal Allottees
" Association (hereinafter “UMRIAA” or “Association™) is a 501 (¢) (3) nonprofit entity
serving eight reservations in North and South Dakota along the upper Missouri River
basin. Native Americans from Fort Berthold, Standing Rock, Cheyenne River, Crow
Creek, Lower Brule, Rosebud, Yankton, Santee and Fort Peck reservations have
organized the UMRIAA for the purpose of assisting the allottees in their quest to correct
the grave injustices perpetuated upon them and their families by the taking of their river
homelands by the Pick Sloan Plan of the United States Government. Allottees and their
heirs from these Tribes representing organizations such as the Sakakawea Landowners
Association of Fort Berthold Reservation, the Oahe Landowners Association of the
Standing Rock Sioux Tribe and the Oahe Landowners Association of the Cheyenne River
Sioux Reseration have asked UMRIAA to help them pursue just compensation and social
impact claims for the taking of their lands in violation of the Fifth Amendment of the
United States Constitution during the 1940s, 50s and 60s that resulted in social and
economic ruin of our once prosperous peoples.

This taking not only created a loss of land, but in most cases a loss of livelihood.

This created a much larger dependent population where a majority self-sufficient
population onice stood. In addition, study of historical trauma indicates that many of the .
social ills that befall reservation communities come from suffering this type of great loss.
This taking is a flagrant example of the injustice perpetuated on Native people. This
specific group of Native people has endured forced removal and relocation to their

- respective reservations. Once there, they worked within their circumstances to establish
themselves in the river-bottom and were successful. With the flood acts, again these
people experienced forced removal and destruction of their lands, homes, and livelihoods.
At Fort Berthold, the flooding took the homes of 85% of the people since many allottees
invited their extended families to live on their allottement in the fertile river bottom. It
was the best land of the reservation because their was good soil, good shelter and good
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water available there. Many, if not most of the social ills that plague these tribes today
are a direct result of the impact and losses of those who suffered this historical trauma.

From 1992 through 2002, the United States Congress enacted several Equitable
Compensation Acts. In each of these acts the Federal Government admitted that the
original compensation for the taking of the lands was inadequate, but it nelgected to make
provisions to directly compensate individual allottee landowners or their heirs .
notwithstanding the known fact that a majority of the Indian lands taken for the Pick
Sloan Plan were allotted lands.- It has become evident to the Missouri River Basin Tribes
and their respective members -- including the individual landowners and heirs (hereafter
simply “individual landowners™) whose allotted lands were taken -- that the Equitable
Acts have not served to sufficiently correct the injustice of the United States’ takings.
None of the Equitable Acts contain an express provision allowing for the direct payment
of just compensation to individual landowners who lost their lands, despite the fact that
the majority of the lands included in calculating the additional compensatlon appropnated
under the Acts were individually owned allotments.

For their part, many of the Tribes also- believe that the United States has
inadequately compensated them for the economic losses suffered. The methodology used
by the United States to calculate the additional compensation for the Standing Rock
Sioux Tribe and the Three Affiliated Tribes in particular has no logical basis and was
devised as a simple means to resolve what is ultimately a more complex but
surmountable challenge.

Both the Tribes and their members also believe that the United States has utterly
failed to compensate them for the more intangible types of damages known as “external
damages” or externalities. These types of damages encompass the historically unique
injuries suffered by Indian peoples collectively, e.g., the long-lasting psychic trauma and
other socio-cultural effects resuiting from the uprooting of cohesive traditional tribal
societies. The use of the “fair market value™ standard to evaluate “just compensation™
under the Fifth Amendment invariably fails to consider external damages and the real
loss that the Indian people have suffered from the flooding of their lands.

During the past several years, the Tribes and individual landowners have
sometimes been at odds with each other regarding the specific issue of what is due to the
individual landowners. However, both sides have begun to realize that working together
will be a more effective way to resolve their dilemmas. Yet without an amendment to the
Cheyenne River Equitable Compensation Act, both the Tribe and the individual
landowners will be prohibited from reaching any potential compromise on this issue.

The thrust of the landowner’s claims is based upon Fifth Amendment principles.
The Fifth Amendment of the United States Constitution mandates that if lands owned by
an individual are taken for a public purpose, the individual owning the property at the
time of the taking is entitled to compensation.! “The person entitled to compensation for
a taking of property by the Government is the owner of the property at the time of the

! See also United States v. Miller, 317 U.S. 369, 373-(1942Xall emphases added unless otherwise noted).
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taking.”> “When the govemmental action constitutes actual physu:al occupation of the
property, compensation for such a physical takeover is never denied. 3

These basic Fifth Amendment principles have previously been applied to federal
takings of Indian lands. Early in this nation’s history, tribal governments could be
cornpensated for Jands “held by the Indians in common™ if necessary for the public
interest.’ However, even in situations where tribes were compensated for “communal
lands,” payment of just compensation was due to the mdmdual Indian for his individual
lands and payment to the tribe was deemed madequate When Indian lands were allotted
under the General Allotment Act of 1887 (also known as the Dawes Act and repealed in
1934), its provisions made clear that the enure beneficial interest in the allotment was
held by the individual allottee or his heirs.®

Federal courts have long recognized that “vested property rights of individual
Indians are’ ‘secured and enforced to the same extent and in the same way’ as the
equivalent rights of other citizens.”’ The United States Supreme Court has twice relied
on the Fifth Amendment to strike down federal takings of individually owned Indian
lands under the Indian Land Consolidation Act (“ILCA“)“ In Babbitt v. Youpee, the
Supreme Court found the ILCA unconstitutional because it allowed the taking of Indian
lands without payment of just compensation to individual landowners or their heirs.’
Under ILCA’s Section 207, Congress had mandated that certain fractionated lands
escheat to the tribal government but fatally made no “provision for the payment of
compensation to those who held such interests.”’" The version of ILCA struck down in
Youpee marked Congress’ second failed attempt at making such consolidation of lands
constitutional.!! In finding ILCA unconstitutional, the Supreme Court noted that
although the consolidation of Indian lands is a worthy goal, such a goal could not be
achieved at the expense of the individual landowners’ rights. More recently, the United
States District Court for the District of South Dakota has relied on Youpee’s and Hodel’s
reasoning to strike down section 5 of the Sisseton-Wahpeton Sioux Act, which permitted
small interests in allotted land to escheat to the United States as trustee for the benefit of

2 Lacey v, United States, 595 F.2d 614, 619, 219 Ct. C. 551 (1979)(citations omitted),

? Dumarce v. Norton, 2003 DSD 9, 2003 U.S. Dist. LEXIS 14789 (D.S.D. 2003), citing Loretto v.

Teleprompter Manhattan CATV Corp., 458 U.S 419, 426 n.5, guoting Michelman, Property. Utility, and
Frankness: Comments on the Ethical Foundations of “Just Compensation™ Law, 80 HARv. L. REv. 1165,

I 184 (1967) (original emphasis).

i5ece.e., Actof April 25, 1896, “4n Act to Grant to Railroad Companies in Indian Territory Additional
Powers to Secure Depot Grounds,” 29 Stat. 109 (1896).
31d. See also Murray v. United States, 817 F.2d 1580 (Fed, Cir. 1987), aff’d, 864 F.2d 148 (Fed. Cir.
1988).

€ See 25 U.S.C. § 348, as amended by Act of November 7, 2000 (* . . .in trust for the sole use and benefit of
the Indian to whom such allotment shall have been made, or, in case of his decease, of his heirs. . . [.])

? Yrving v, Clark, 758 F.2d 1260, 1262 (8" Cir. 1985), quating Choate v, Trapp, 224 U.S. 665, 677 (1912)
and cited by Lebeau v. United States, 171 F. Supp.2d 1009, 1016 (D.S.D. 2001)
$25 U.5.C. § 2202 gt seq,
’519US 234,237 (1997)

Yum:_lee, 519 U.8. at 239.

" See Hodel v. Irving, 481 U.S. 704 (1987).
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the Tribe.'? The reasoning used in this line of cases is that such legislation cannot
override the requirements of the Fifth Amendment.”

The Standing Rock Sioux and Three Affiliated Tribes individual landowners
owned the majority of the lands taken by the United States in the 1950s to build the Oahe
and Garrison Dams. For Standing Rock, approximately 46,000 acres (or 82%) of the
total 55,994 acres taken by the United States were individually owned. In the case of the
Three Affiliated Tribes, approximately 90% of the total 156,035 acres taken by the
United States was individually owned. The CRST individual landowners owned
approximately 46,316 acres (or 44%) of the total 104,420 acres taken by the United
States.

In enacting the Equitable Acts, Congress acknowledged that the compensation
provided by the United States in earlier statutes did not satisfy the Fifth Amendment’s
“just compensation” requirements because the earlier amounts were grossly inadequate.
The awarding of additional compensation is mandated. 4 The number of acres referenced
in each of the Equitable Acts — which were meant to provide additional mandated
compensation — clearly includes the individual landowners’ acreage taken in the 1950s.

However, notwithstanding the fact that the amount of compensation included in
the Equitable Acts is purportedly compensation for all of the lands taken, not just tribally-
owned lands, Congress ultimately failed to expressly provide for the making of direct
payments to the individual landowners or their heirs through the Equitable Acts. As this
committee is undoubtedly aware, Congress set up trust funds in the name of the Tribes,
with the interest to be disbursed through fribal plans submitted separately by the Tribes
and approved by the Secretary of Interior.

In passing the Equitable Acts, Congress essentially followed the same line of
thinking followed in passing the ill-fated ILCA. That is, in acting for the benefit of the
Missouri River Basin Tribes in general, Congress seems to believe that it has also
sufficiently compensated the individual landowners because they will somehow benefit,
either directly or indirectly, from the tribal programs funded under the tribal plans.
However, the creation of the trust funds for the benefit of the Tribes fails to provide just
compensation to the individual landowners or their heirs as is required by the Fifth
Amendment. '

In addition to receiving inadequate compensation for their lands, individual
landowners of the Missouri River Basin Tribes suffered serious damage to their social,
cultural, and psychological well being as a result of the takings. The lands lost were not
only economically valuable, but essential to the continued cultural and psychological
welfare of individuals and families.

"* See Dumarce supra.

B Youpee, 519 U.S. at 242,

" See e.g., Phelps v. United States, 274 U.S. 341 (1926)(although compensation was provided under
federal legislation for the requisitioned use of private property during World War J, property owners had a
right to additionel monies if the federal government did not pay “just compensation™ in the first instance.)
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These greater losses were due to the direct trauma of forced
removal and relocation from homes, from familiar lands, and from
the break-ups of (Tiospayes) families, friends, allies, and
neighbors. There were losses of resources and opportunities for
the continuation and development of local area-specific traditional
and ceremonial sites with associated cultural, spiritual, social
activities (not to mention traditional burial sites). These losses of
opportunities for agriculture and economic development along
with the greatest loss of all, a family’s home and spiritual
connection to this land which is now flooded and underwater. '

Congress has authorized compensation for this type of damage in the taking that
occurred as a result of Pick-Sloan, The plain language of the Enabling Acts for the
Missouri River Basin Tribes, in conjunction with the legislative history and intent of the
. later Equitable Acts, supports a finding by this Committee to authorize compensation for
intangible injuries to the individual landowners. The individual landowners should
therefore receive compensation for external/negative damages, insofar as they encompass
injuries due to emotional and cultural loss and trauma.

* Section 2(b) of the 1950 Cheyenne River and Standing Rock Sioux Tribe
Enabling Act (“CRST and SRST Enabling Act™), which authorized the negotiation and
ratification of settlement contracts for acquisition of lands to be used for the Oahe Dam
and Reservoir, provides for the payment of:

(1) just compensation for lands and improvements and
interests therein, conveyed pursuant to subsection (a);
{2) costs of relocating and reestablishing the tribe and the
members of each tribe who reside upon such lands so
‘that their economic, sacial, religious, and community
life can be reestablished and protected: Provided, That
such costs of relocating and reestablishing the tribe and
the members of each tribe who reside upon such lands
shall not result in double compensation for lands -and
properties to the tribe and members of each tribe...'*

The 1950 CRST and SRST Enabling Acts directed the additional consideration of losses
for “economic, religious, and community life” in the calculation of “just compensation.”
In fact, the two tribes were (ostensibly) paid only for the “fair market value™ of their
lands, when Congress authorized the inclusion of other factors in the analysis.

The Act setting forth the terms and conditions of the compensation provided to
the Three Affiliated Tribes and individual allottees provides almost $5.2 million as

"Statement of Francis (Punches) R. Charging Cloud, October 23, 2002. Without compensation for this
type of haym inflicted upon the Tribes and landowners for the purpose of providing cheap power to non-
Indian communities, justice cannot be served.

' Pub. L. 870, HR. 5372, 81" Cong,, 2™ Sess., Sec. 2(b).
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(a) Payment for tribal and allotted Indian lands and
improvements, including heirship interests, and
values above and below the surface, within the
Taking Arca;

()  Costs of relocating and reestablishing the members
of the {ribes who reside within the Taking Area; and

(¢} Costs of relocating and reestablishing Indian
cemeteries, tribal monuments, and shrines within the
Taking Area."” )

In addition to the $5.2 million, in Section 12(2) of the Resolution, Congress designated
another $7.5 million, to satisfy:

all other rights, claims, demands and judgments of said

* tribes, individual allottees or heirs thereof, of any nature
whatsoever existing on the date of enactment of this Act,
whether of tangible or intangible pature and whether or not
cognizable in law or equity in connection with the taking of
said land and the construction of said Garrison Dam
project. :

In other words, Congress appropriated $7.5 million to settle claims of an intangible
pature that are not necessarily cognizable in law or equity. This language sets forth
explicit Congressional authorization, and actual payment for damages encompassing
cultural and psychological harm to individual landowners from the Fort Berthold
Reservation.

Review of the later Equitable Acts acknowledging the United States’ failure to
justly compensate the tribes for their lands should be viewed in light of the original
Enabling statutes. The TAT and SRST Equitable Act sets aside trust monies for Tribes
for use under tribal plans for “educational, social welfare, economic development and
other programs.” The TAT and SRST Equitable Act does not explicitly refer to psychic
or emotional injuries as a basis for the additional compensation provided. However,
Section 3503(a) of the Act does indicate that “in recopnition of the findings, conclusions,
and recommendations of the Secretary’s Joint Tribal Advisory Committee, Congress
finds that [both tribes] should be adequately compensated for the taking of [their lands].”
In turn, the JTAC Report (May 23, 1986) for the TAT and SRST Equitable Act, upon
which Congress relied, did note that some of the psychological and emotional effects of
the implementation of the Pick-Sloan Missouri Program were common fo both tribes,
including: . :

The quality of life enjoyed by the tribes on the river
bottomlands has not been replicated in the areas to which
they were removed. The dramatic rise in the incidence of
stress-related maladies and illnesses following removal of

" Pub. L. No. 81-437, 63 Stat. 1026, October 29, 1949,
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the Indians is circumstantial evidence that there is a casual
relationship between these effects and the removal.'®

Congress did hear testimony in support of the TAT and SRST Equitable Act that
mentioned social and cultural losses.” In hearings for the TAT and SRST Equitable Act,
Senator Kent Conrad (D- N.D.) noted that the tribal “way of life was literally wiped out.”®

Similarly, the Cheyenne River Sioux Equitable Compensation Act, Pub. L. 106-
511, also does not mention compensation for emotional or psychological damages.
However, the previous Report of this Committee recognized that the “loss of access to
traditional hunting, gathering, and ceremonial grounds [due to flood inundation] was
permanent” and that the Cheyenne River Sioux Tribe “incurred major adverse impacts to
its way of life, its economy and culture.”?! Gregg Bourland, Tribal Chairman of the
Cheyenne River Sioux Tribe, also testified as follows:

The taking of our land for the Oahe Dam and Reservoir
devastated our lives. It displaced over 30% of our families
and it permanently changed for the worse the way we live,
the way we earn our living, the way we recreate, the way
we practice our culture, the world we see when we wake up
each morning.

Compensation based on a “subjective” valuing of emotional harm and cultural
loss is not unprecedented. The Civil Liberties Act of 1988, “Restitution for World War I
internment of Japanese-Americans and Aleuts,” was enacted in acknowledgement of and
apology for “the fundamental injustice™ of the relocation of and internment of Japanese
Americans and Aleutian Islanders during World War 112 Another purpose of the Act
was to:
) (5) make restittion to Aleut residents of the Pribilof
Islands and the Aleutian Islands west of Unimak Island, in
settlement of United States obligations in equity and at law,

for-.
(A) injustices suffered and unreasonable ‘
hardships endured while these Aleut residents were
under United States control during WWII;
'® TAT and SRST JTAC Report at 2. .

' See Testimony of Charles W. Murphy, SRST Chairman, before the Select Committee on Indian Affairs
on S. 168 (April 12, 1991) ("we not only lost our best lands and most valuable resources, we also fost our
subsistence way of life.”) -
* Hearings on 5. 168 Before the Comm. On Indian Affairs, 102* Cong. 14 (1991).

' 5. Rep. No. 106-217 at 2 (1999).In the Senate Report on the Yankton Sioux and Santee Sioux Equitable
Act, the Committee on Indian Affairs indicated that it “recognize[d] that any attempt to measure the
tangible and intangible values associated with the loss of tribal life and tradition along a free flowing river
in monetary terms is necessarily subjective.” 8. Rep. No. 107-214 (2002). .

* Testimony of Gregg Bourland, CRST Chairman, before the Committee on Indian Affairs on $.1905 (July
B, 1998),

# pub, L. 100-383, 102 Stat. 903.
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(B) personal property taken or destroyed by
United States forces during WWIL;

{C) community property; including community
church property, taken or destroyed by United
States forces during WWII: and :

(D)  traditional village lands on Attu Island not
rehabilitated after WWII for Aleut occupation or
other productive use.

The Act provided, in part, for a $20,000 payment to each surviving individual of
Japanese ancestry who was interred in camps during World War II, a $50 million
education fund, a $5 million trust fund for Aleuts, and $12,000 to each Aleut relocated
during the war. The legislative history of the Act, found in the Congressional Record,
details some of the reasoning behind its passage. Congressman Miller of California noted
that “beyond the material loss was the psychological damage of having been suddenly
uprooted and labeled a potential traitor.”™ Other Representatives commented that “the
stigma of internment weighed heavily on the hearts and souls of these Americans, and the
specter of disloyalty attached to anyone in the camps,” and “the prime purpose [behind
passage of the Civil Liberties Act] is . . . to make crystal clear to Americans now and in
the future that there is no disloyalty that attaches to [those incarcerated],” and “adequate
amends can never be made to the internees for their losses and suffering, however . . . this
legislation . . . is an important recognition of the injustices committed against loyal
citizens.” Id. I is clear that Congress intended payments to individuals to compensate
them not only for loss of property, but for emotional trauma as well. Although this
compensation did not purport to arise in the context for a Fifth Amendment taking, it
does support the proposition that Congress is willing to recognize the type of
“nontraditional” harm experienced by the landowners. .

In sum, there is support for the recovery of external damages by the Missouri
Basin Tribes and this recovery should also be given to the individual landowners. The
1950 CRST and SRST Enabling Act made specific mention that the government was to
~ reestablish and protect “economic, social and community life.” Members of the Three
Affiliated Tribes were provided $7.5 million in their Enabling Act for claims of an
intangible nature. Later Equitable Acts acknowledged that the compensation was
inadequate. Evidence found in the Congressional record of the later Equitable Acts
requires that just compensation be calculated to include damages for loss of culture,
psychological injury, and emotional distress. Congress can authorize compensation for
- non-traditional damages in legislation. Although not categorized as “consequential
damages,” since they were expressly acknowledged in the Enabling Acts, individual
landowners should be compensated for these damages through the amount determined to |
be “just” compensation for the taking of lands for the Missouri River Dam projects as set
forth in the Report of Robert McLaughlin

* 100™ Cong, 2™ Sess., 134 Cong. Rec. H. 6307 (August 4, 1988).
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It is the Upper Missouri River Intertribal Allottees Association’s position that the
individual landowners at Crow Creek and Lower Brule were not properly compensated
and we therefore request that any additional compensation provided to the Tribe in §.374
be fairly apportioned between the Tribe and the landowners to directly compensate these
individual landowners for their losses. We also request that this Comumittee include a
provision in the Cheyenne River Equitable Compensation Amendments Act that directly
compensates the individual landowners for their losses, as opposed to only authorizing
the Tribe to provide compensation to the individual landowners as the Tribe determines
proper.

Thank you for your consideration in this very important matter. We have included
additional documentation which further outlines the historical impact the Flood Control
Act has had on the Allottees.

Respectfully Submitted,

s/ Archie Fool Bear

. Archie Fool Bear

Standing Rock Sioux Tribal Board Member,

Upper Missouri River InterTribal Allottees
Association

Attachments
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*ADMITTED ONLY IN CALIFORNIA

MEMORANDUM

Ta: Upper Missouri River Intertribal Allottees Association
From: Fredericks, Pelcyger & Hester, LL.C
Re: History of the Pick Sloan Project

Date: March 1, 2006

Introduction

This memorandum discusses the history of the Pick Sloan Project and how this
project resulted in the patent destruction of indigenous land, identity, family life, and
culture for the Upper Missouri River Intertribal Allottee member tribes. This
memorandum focuses on how allottees of one member tribe, the Cheyenne River Sioux
Tribe, were adversely affected by the Pick Sloan Project. While the experience af
Cheyenne River is typical of the experience shared by allottees of all member tribes,
further research should be done documenting the extent of the harm suffered by the
allottees on the other reservations pursuant to the flooding of their lands. It is essential

that we undertake a rigorous, legalistic examination of the historical circumstances
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surrounding the effect of the flooding on each individual reservation in order to better
establish the common elements shared by all allottee members to show how those
common experiences justify a comprehensive resolution for the shared claims arising in
this case. A final resolution of these claims will only be achieved through promoting an
accurate understanding and acknowledgement of the history surrounding the implantation
of the Pick Sloan Praject and by demonstrating how the Pick Sloan Project has come to

materially alter the political, social, and cultural landscape of all the member tribes today.

History of the Pick Sloan Project

The Missouri River Intertribal Allottee Association member tribes all lost a
considerable parcel of their richest lands pursuant to a grandiose plan to build a series of
dams on the Missouri River that was implemented by the Army Corps of Engineers. The
origins of this large-scale dam project came about following a series of floods on the
Missouri river in the early 1940°s.! A particularly severe flood in early 1943 drew the
attention of the Corps of Engineers who decided a flood management plan would need to
be adopted immediately in order to protect the communities and farmsteads adjacent to
the riw;er.,z The Corps plan was to develop six dams that would in turn create a series of
n;servoirs along the river. The reservoirs would flood the most arable bottomlands along
the river and forever alter the existing geographic makeup of the northern plains.

However, the plan supposedly would provide long-term benefits to the region through

! See David H. Getches, Grassroots Versus Water logging, 4 Great Plains Nat. Resources J, 1 (1999).
X See id. at 3.
3 Seeid,
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serving the dual purpose of cox.ltrolling flooding on the Missouri as well as improving
commercial navigation on the lower Missouri.*

While the Corps of Engineers was busy selling its flood control plan to Congress,
the Bureau of Reclamation was in the process of developing its own designs for the
Missouri river, the thrust of its plan not being flood control or navigation but rather
irrigation.” The Bureau had previously built 2 number of small irrigaﬁon projects along
the Missouri in the late 1930°s.5 It soon became evident that the projects would be

unable to pay back the federal investment in that any repayment was contingent upoh the
| irrigators being able to maintain a profit, and the Bureau therefore focused on assisting
the irrigators so that they could pay back the federal investment.” In the Bureau of
Reclamation’s opinion, the solution rested in the construction of additional hydropower
dams that would be able to generate enough revenue to pay for the costs of their
construction and subsidize the existing irrigation projects at the same time.?
With both the Bureau of Reclamation and the Corps of Engineers lobbying for the
& anceptéxm:e of their plans in Congress, a great debate ensued as to which proposal had the
most merit. After a long drawn out battle by both agencies, Congress chose to adopt both
plans despite the fact that the provisions of the two projects were redundant in many
areas. Moreover, Congress ignored the fact that implementing both projects would have
severe economic and environmental ramifications in that both plans would require

remendous amounts of revenue to impleiment and would come to change the ecosystem

4 See id.
* See id.
€ See id.
? See'id,
8 See id. -
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of the northern plains region permanently.” The final version of the project, which
allowed the Corps to proceed with its plaﬁ first, was passed by Congress in the Flood
Control Act of 1946, commonly referred to as the Pick Sloaﬁ plan for the Bureau of
Reclarnation and Corps of Engineer planners who had created their respective projects.'®
The Pick Sloan plan became operational a few years later, with the newly constructed
dams flooding close to 1,500,000 acres of land on 620 miles of the Missouri river,
creating four vast reservoirs known as Lewis and Clark Lake, Lake Francis Case, Lake

Sharpe, and Lake Oahe."!

Impact of the Pick Sloan Project

The detrimental effects associated with the construction of the dams were
disproportionably felt by the Association Member Tribes of the region, especially by vthe
Sioux Tribes, where over 350,000 acres of 18 U.S.C. §1151(a) reservation l;'mds were
flooded, which comprised 23 percent of the total acres that were inundated by the
project.” The disproportional impact on reservation lands was intentional, as the Corps
of Engineers carefully calculated the construction sites of the dams so that the inundated
lands would primarily fall upon Indian reservations.”® Given the fact that the Pick-Sloan
project caused more extensive damage to Indian country than any other public works

project to date, it has been referred to as “the single most destructive act ever perpetuated

? See id.

lbsee id.

' See Peter Capossela, Indian Reserved Water Rights on the Missouri Basin, 6 Great Plains Nat. Resources
3. 131, 152 (2002). :

2 See id.

1 See ROBERT MCLAUGHLIN COMPANY, ANALYSIS OF ECONOMIC LoSS RESULTING FROM LANDS TAKEN
FROM THE CHEYENNE RIVER SIOUX TRIBE FOR THE OaHE DAM, 6 (1994).
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on any iribe by the United States.”"* The land that was flocded on most reservations was
the most arable and productive land left in Indiah Country. It contained the densest
collection of trees on the Great Plains, which to the tribes was the most valuable
remaining resource at the time, in that this timber was used as fuel in providing their
main source of heat during the harsh Dakota winters.'> In addition, the largest
communities, as well as many agency headquarters of the tribes in the region were
located near the river on land that was flooded by the Act. The flooding of these lands
therefore required the relocation of entire seats of government, completely changing the
demographics of the area, and disrupting the functional effeétiveness of the governmental
agencies on the reservation for years to come.'® The repercussions of the Flood Control
Act therefore affected the member tribes on a numbet of significant levels that went
beyond simply divesting them of their ancestral homelands. The Act forever altered the
makeup and form of the reservation political and economical systems, which in turn
impaired the very lifeblood of the tribe’s existence as a people.

On the Cheyenne River Sioux Reservation, the reservation land to be used for the
Pick Sloan project was acquired under the Cheyenne River Act of 1954."7 The act’s
passage came at a time of extreme economic hardship for the tribe, and their economic
misfortune was undoubtedly used as a bargaining tool in the negotiation process. In

order to relinquish title to any reservation lands, three quarters of the tribe’s adult

¥ See MICHAEL L. LAWSON, DAMMED INDIANS: THE PICK SLOAN ACT AND THE MISSOURI RIVER SI0UX
(1982).

" See id_ at 153.

16 See e.g. South Dakota v. Bourland, 508 U.S. 679, (1993) Determining that the tribe had effectively given
up jurisdiction to control non-Indian fishing on the reservoir and hunting on lands adjacent to the flooded
area.

7 See CHEYENNE RIVER ACT OF 1954, CH. 1260, 68 Stat. at 1191,
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members had to agree to the cession pursuant to the 1868 Fort Laramie Treaty
requirements,

As part of the Missouri River Basin Plan, Congress needed to secure the agreement
of the tribes involved. The Member Tribes were never informed of the Pick Sloan Plan
until several months after it had been approved by Congress, and none of the tribes . -
affected by the project had been consulted prior to its enactment. The hubris of the Corps
of Engineers was illustrated by the fact that it did not even consult with tribes at the onset
of the project, and had begun construction of the dams on reservation property before
negotiation proceedings with the tribes had even been initiated.

The Tribes eventually agreed 1o allow the U.S. to implement the préject, after the
Corps had lobbied to convince them of the project’s potential benefits that would result
from irrigated water and cheaper elecirical rates from the dams’ hydroelectric turbines,
representations that were never fulfilled to this day.'® Negotiations with the government
dragged on for 14 years, during which time the five Sioux reservations that were affected
by the project each negotiated separately for a settlement, realizing that efforts to stop
construction of the dams themselves would likely be futile. The final settlementé were
therefore not uniform in their application amongst the individual tribes, and in the end,
Cheyenne River lost the most land and received the least compensation of all the Sioux
Tribes.

The floodwaters of Lake Oahe took 104,000 acres of the Cheyenne River Sioux
Tribe’s bottomlands (80 percent of the Tribe’s fertile land) and required the forced

resettlement of nearly 30 percent of the reservation population, including four highly

"* None of the proposed irrigation projects were completed on Indian lands and tribal members have seen
only a marginal reduction in its electric rates as a result of the project.
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populated communities and the tribal headquarters at the Old Agency."” The flooding
imumdated not only the most productive farms, but also the best ranchland, 90 percent of
the reservation timberland, and 75 percént of the wild game and plant supply. Inits.
place, the flooding created a huge reservoir, Lake Oahe, which is used today as a
recreation area by a ;;reddminantly non-Indian public.

Although Cheyenne River was paid $10,644,014 for the flooded land on the
reservation, this amounted to less than $19.00 per acre, far below the average market
value for such fertile and productive lands at the time.™® This settlemeﬁt was distributed
amongst the Tribe and the individual allottees that held land assignments adjacent to the
river. Frequent disputes arose between the Tribe and these landowners as to the amount
of compeusanon that was owed for the condemnation of their individual land holdings, as
a certain percentage of the settlement was intended to be used for tribal developmeut
projects along the river. As part of the initial setflement, neither the individual
landowners nor the Tribe itself was fully compensated for the lands adjacent to the
flooded waters. This strip of land on both sides of the Missouri River, commonly
referred to as the “taken area,” was instead held by the Corps of Engineers, who had
acquired regulatory control of this land pursuant to the Flood Control Act.

The Flood Control Act was typical of other legislation that was passed during this
time, the express purpose of which was to augment the policy of termination through the
further dispossession of Indian lands. The termination era policies that were instituted
during the Eisenhower administration had served to undermine much of the positive

aspects of the Former Interior Commissioner Collier’s New Deal, and the invective that

" See Chad W. Swenson, South Dakota v. Bourland: Drowning Cheyenne River Siotwx Tribal Sovereignty
in a Flood of Broken Promises, 39 S.D. L. Rev. 181, 19293 (1994).
* Soe id. at 193,
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was advanced through the termination policies became paramount to an all out attack on
tribalism. More importantly, these policies served to reinforce the assumed stewardship -
of the United States govemment in its control over Indian tribes, and demonstrated how
the Secretary of the Interior has the power 1o act as a divisive figure in all issues
pertaining to life on the reservation. Fortunately, the policies of this era were never
carried to fruition, and were formally repudiated in the 1960°s with the implementation of

the new U.S. Indian policy, Self-Determination.
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History and Impact of the Pick Sloan Dam Project

The Missouri River Intertribal Allotiee Association member tribes all lost a
considerable parce] of their richest lands pursuant to the Pick Sloan Dam-Flood Control
Project, which consisted of a series of dams on the Missouri River. The origins of this
large-scale dam project came about following a series of floods on the Missouri river in
the early 1940°s.! A particularly severe flood in early 1943 drew the attention of the
Corps of Engineers who decided a flood management plan would need to be adopted
immediately in order to protect the communities and farmsteads adjacent to the river.
The Corps plan was to develop six dams that would in turn create a series of reservoirs
along the river.’ The plan supposedly would provide long-term benefits to the region
through serving the dual purpose of controlling flooding on the Missouri as well as
improving commercial navigation on the lower Missouri,*

_ As part of the Missouri River Basin Plan, Congress needed to secure the agreement
of the tribes involved. The Member Tribes were never informed of the Pick Sloan Plan
until several months after it had been approved by Congress, and none of the tribes
affected by the project had even been consulted prior to its enactment. The Tribes
eventually agreed to allow the U.S. to implement the project, after the Corps had lobbied
to convince them of the project’s potential benefits that would result from irrigated water
and cheaper electrical raxes from the dams’ hydroelectric turbines, promises that have
never fulfilled to this day.®

In implementing the Pick Sloan Project, Congress ignored the severe
environmental ramifications that would result for the Tribes, in that the project would
come to have a devastating impact in destroying the ecosystem of the northern plains
region.® Afier the Pick Sloan plan was implemented, the newly constructed dams flooded
close to 1,500,000 acres of land on 620 miles of the Missouri river, creating four vast
reservmrs known as Lewis and Clark Lake, Lake Francis Case, Lake Sharpe, and Lake
Oahe” The detrimental effects associated with the construction of the dams were

’ dxsproporﬁbnably felt by the Upper Missouri River Allottee Association Member Tribes
of the region, especially by the Sioux Tribes of North And South Dakota, where over

.350,000 acres of 18 U.S.C. §1151(a) reservation lands were flooded, which compnsed 23
percent of the total acres that were inundated by the entire Pick Sloan project.® The
disproportional impact on reservation lands was intentional, as the Corps of Engineers
had carefully calculated the construction sites of the dams so0 that the inundated lands
would primarily fall upon Indian reservations.’

2

! See David H. Getches, Grassroots Versus Water logging, 4 Great Plains Nat. Resources J. | (1999)
2 See id. at 3.
* See id.
* See id. _
5 None of the proposed irrigation projects were completed on Indian lands and tribal members have seen
only a marginal reduction in their cleciric rates as a result of the project, despite the fact that the Pick Sloan
Em_ject generates over $120 million each year in power revenues for the nation.

See id. ’
7 See Peter Capossela, Indian Reserved Water Rights on the Missouri Basin, 6 Great Plains Nat. Rcsourcs
J 131, 152 (2002).

® See id.
® See ROBERT MCLAUGHLIN COMPANY, ANALYSIS OF ECONOMIC LOSS RESULTING FROM LANDS TAKEN
FROM THE CHEYENNE RIVER SIOUX TRIBE FOR THE OAHE DAM, 6 (1994},
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Given the fact that the Pick-Sloan project caused more extensive damage to
Indian country than any other public works project to date, it has been referred to as “the
single most destructive act ever perpetuated on any tribe by the United States. "% The
land that was flooded on most reservations was the most arable and productive land left
in Indian Country. It contained the densest collection of trees on the Great Plains, which
to the tribes was the most valuable remaining resource at the time, in that this timber was
used as firel in providing their main source of heat during the harsh Dakota winters. L
addition, the largest communities, as well as many government headquarters of the tribes
in the region were located near the river on land that was flooded by the Act. The
flooding of these lands therefore required the relocation of entire seats of government,
completely changing the demographic makeup of the reservation areas, and disrupting the
effectiveness of the tribal and federal governments to provide services on the reservation
for years to come.'? The lands lost were not only economically valuable, but essential to
the continued cultural and psychological welfare of individuals and families.

These greater losses were due to the direct trauma of forced removal

_ and relocation from homes, from familiar lands, and from the break-ups
of (Tiospayes) families, friends, allies, and neighbors. There were
losses of resources and oppertunities for the continvation and
development of local area-specific traditional and ceremonial sites with
associated cultural, spiritual, social activities (not to mention traditional
burial sites). These losses of opportunities for agriculture and
economic development along with the greatest loss of all, a family’s
home and spmtual connection to this land which is now flooded and
underwater.

The repercussions of the Flood Control Act affected the member tnbes on a
number of significant levels that went beyond simply divesting them of their ancestral
homelands. The Act forever altered the Tribal political and economic systems, which in
turn impaired the very lifeblood of the tribe’s existence as a people. In addition to
receiving inadequate compensation for their lands, individual landowners of the Missouri
River Basin Tribes suffered serious damage to their social, cultural, and psychological
well being as a result of the takings. These impacts are still felt today, where rampant
alcoholism, 80% unemployment and social dysfunction continue to plague the lives and
well-being of these tribal members. Many of these areas today remain the poorest in the
nation, with a median average yearly income of only $6,000. As a direct result of the
Pick Sloan project, Tribal members have become refugees in their own.land, and arc
forced to live in third world conditions that make every day survival an increasingly
difficult challenge to meet.

1© See MICHAEL L. LAWSON, DAMMED INDIANS: THE PICK SLOAN ACT AND THE MISSOURI RIVER SIOUX
(1982),

" See id at 153.

12 See e.g. South Dakota v. Bourland, 508 U.S. 679, (1993) Determining that the tribe had effectively given
up jurisdiction to control non-Indian fishing on the reservoir and hunting on lands adjacent to the flooded
area.

Vstatement of Francis (Punchee) R. Charging Cloud, October 23, 2002.
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MEMORANDUM
To: Upper Missouri River Intertribal Allottees Association
From: Fredericks, Pelcyger & Hester, LLC
Date: August 29, 2006
Re: Damages

Based on recent legislation pending before the 109th Congress and the recent
discussions to include these claims with the settlement negotiations regarding the Cobell
case, the UMRIAA has requested that we provide the following assessment of the damages
owed to various tribes and allottees affected by the Pick-Sloan Program during the 1950°s
based on a method for calculating damages adopted and applied by the United States
Congress under the Cheyenne River Sioux Tribal Equitable Compensation Act. As the
Cheyenne River Sioux Tribe received just compensation, their claims are excluded from
this analysis.

L Background

The Pick-Sloan Program resulted in the taking of hundreds of thousands of acres of
tribal and allotted lands located along the Missouri River Basin within the following eight
Indian reservations: the Fort Berthold Indian Reservation, Cheyenne River Sioux Indian
Reservation, Standing Rock Sioux Indian Reservation, Crow Creek Indian Reservation,
Lower Brule Indian Reservation, Yankton Sioux Reservation, Santee Sioux Reservation
and the Rosebud Sioux Indian Reservation. Most of the lands were irreplaceable fertile
river bottomlands that had been occupied for hundreds of years by the tribes and allottees
living along the river. The taking of these lands led to the displacement of hundreds of
families and ultimately caused devastating losses to the social, spiritual and cultural vitality
of these eight tribes. The Garrison Dam had such devastating effects at Fort Berthold that
at the time of the taking of their lands only 6% of the tribal members were on some for of
public assistance. In 1990, that number had increased to over 90%.
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During the 1950’s, the Cheyenne River Sioux lost a total of 104,420 acres of tribal
and allotted lands. In 1954, the Cheyenne River Sioux was compensated according to three
categories: Category I — Land, Severance, Improvements and Timber: $2,250,000;
Category II — Indirect Damages: $3,134,014; and Category III — Tribal Rehabilitation
Program: $5,160,000 for a total of $10,544,014. See Pub. L. No. 83-776 (Sept. 3, 1954).
The Cheyenne River Sioux Tribal Council passed a resolution stating that the tribe had not
received adequate compensation for damages resulting from the Oahe Dam. See Cheyenne
River Sioux Tribe, Tribal Resolution No. 69-93-CR {1993). In 1993, the Cheyenne River
Sioux retained the services of the Robest McLaughlin Company {“RMC”) to conduct an
analysis of the economic loss resulting from the lands taken from the tribe for the Oahe
Dam.

The RMC used two approaches to estimate the economic losses of the Cheyenne
River Sioux. See The Robert McLaughlin Company, Analysis of Economic Loss Resulting
From the Cheyenne River Sioux Tribe for the Oahe Dam, 137-138 (July 1994). Undera
primary approach, the RMC recalculated the value of the tribe’s losses for lost timber,
wildlife, wild products and agricultural production and estimated that the total value of
these losses, as of January 1, 1955, was $19.4 million. Id. After subtracting the $5.4
million authorized as damage compensation by Congress in the 1954 Enabling Act, the
RMC applied the annual prime rate to adjust the unpaid damages of $14 million to the
overall vaiue in 1996, arriving at a total claim for additional compensation of $300.7
million. Id. Under a secondary approach, the RMC used the GAO method applied in the
calculation of damages for the Three Affiliated Tribes and the Standing Rock Sioux Tribe.
Id. Based on what the Cheyenne River Sioux requested in 1954 ($23,530,303), the RMC
deducted the amount appropriated by Congress ($10,544,014) and applied the nominal
prime rate to bring this amount forward to the 1996 value of $279.1 million. Id. The RMC
determined that the Cheyenne River Sioux Tribe was entitled to additional compensation
between $279.1 million and $300.7 million.

In 2000, Congress enacted the Cheyenne River Sioux Tribal Equitable
Compensation Act and provided $290,722,958 in additional compensation for the
Cheyenne River Sioux Tribe for the taking of tribal and allotted lands to implement the
Pick-Sloan Program. See Cheyenne River Sioux Tribe Equitable Compensation Act, Pub.
L. No., 106-511 (2000). Congress openly adopted and applied a methodology for
calculating damages attributable to the taking of tribal and allotted Jands to implement the
Pick-Sloan Program. The Cheyenne River Sioux Tribe received additional compensation
for their lands, which took into consideration external damages for loss of natural resources
and social damages that were not considered in other Equitable Acts. In fact, other tribes
affected by the Pick-Sloan Program either received no compensation or compensation that
was vastly disproportionate to what experts and even the congressionally mandated JTACs
recommended.

1L Damages
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As discussed thoroughly in the accompanying memorandum discussing the claims
of the allottees and/or their heirs and the petition submitted to the Secretary of the Interior,
the following damages are based on the method applied in the Cheyenne River Sioux
Tribal Equitable Compensation Act.

a. Three Afiiliated Tribes

The Three Affiliated Tribes sustained losses totaling 156,035 acres in tribal and
allotted lands as a result of the Garrison Dam. Approximately 140,400 acres (or 90%) of
land was allotted to individual members of the Three Affiliated Tribes. Applying the

method adopted by Congress, the Three Affiliated Tribes should have been compensated at
the rate determined by the RMC at $411.8 million in 1992 and out of that amount the
individual landowners should have received $370.6 million for their losses. The Three
Affiliated Tribes are currently in the process of retaining the services of the RMC to
determine these damages in 2006 dollars to include in its own parity legislation.

Expert JTAC 1992 Equitable | Individual
(Cummings) Recommendation | Act Landowners
Report :
Total Damages | $170 million- | $178.4 million- | $149.2 million | $149,200,000 x
$178.4 million { $411.8 million | 90%
(1992 Dollars)-- =$134,280,000
the $411.8 (portion of
million is the 1992 Equitable
amotuurt Acty OR
recommended by $411,800,000 x
RMC 90% =
$370,620,000
(1992 Dollars)

b. Standing Rock Sioux Tribe

The Standing Rock Sioux Tribe sustained losses totaling 55,994 acres in tribal and

allotted lands as a result of the Oahe Dam. Approximately 46,000 acres (or 82%) of land
was allotted to individual members of the Standing Rock Sioux Tribe. The RMC recently
completed an assessment of damages based on the method applied and adopted by
Congress. According to the RMC, the Standing Rock Sioux Tribe is entitled to additional
compensation totaling $611.1 million in 2004 dollars. The individual landowners would
then be entitled to an 82% portion of that amount totaling $501.1 million in 2004 dollars in
addition to $72.3 million (or 82% of the $90.6 million awarded in 1992). The Standing
Rock Sioux would also need to determine those figures in 2006 dollats to inchude in its
own parity legislation.
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Expert JTAC 1992 Equitable | Individual
{McLaughlin) | Recomunendation | Act Landowners
Report
Total Damages | $342.9 million | $181.2 million- | $90.6 million | $90,600,000 x
$342.9 million 82%
(1992 Dollars) =$72,292,000
OR (portion of
$611,072,601 1992 Equitable
(2004 Dollars Act) PLUS
after deducting 1 $611,072,601 x
$90.6 million 82% i
paid in 1993) =$501,079,533
(2004 Dollars)
for a TOTAL
of:
$573,371,533
(2004 dollars)

¢. Crow Creek Sioux and Lower Brule Sionx

The Crow Creek Sioux Tribe sustained losses totaling 15,597 acres in tribal and
allotted lands as a result of the Fort Randall and Big Bend Dams. Approximately 5,303
acres (or 34%) were allotted lands. The Lower Brule Sioux Tribe sustained losses totaling
22,296 acres in tribal and allotted lands as a result of the Fort Randall and Big Bend Dams.
Approximately 21,627 acres (or 97%) were allotted lands. The Crow Creek and the Lower
Brule Sioux Tribes retained the services of Dr. Michael Lawson to determine the additional
compensation for each tribe based on the method for calculating damages applied in the
case of the Cheyenne River Sioux. Dr. Lawson determined that the Crow Creek Tribe was

entitied to an additional $69.2 million for the taking of their lands and that the Lower Brule
Tribe was entitled to $129.8 million.

1997 Trust Fund 2006 Parity Act Individual
Act (Dr. Lawson Landowners
Report)
Total Damages | $27.5 million $69.2 million | $69,200,000 x
for Crow . (2006 dollars) | 34%
Creek - =§23,528,000
{2006 dollars)
Total Damages | $39.3 million $129.8 million | $129,800,000 x
for Lower (2006 dollars) | 97%
Brule =$125,906,000
{2006 dollars)

d. Yaukton Sioux Tribe
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The Yankton Sioux Tribe sustained losses totaling 2,851 acres taken at White

Swan. Approximately 542 acres (or 19%) were allotted lands. Only $121,210 was paid at
the time of the initial taking ($42/acre), less than half the appraised value of comparable
lands on other Sioux reservations. A total of $106,500 was allocated in damages for tribal
members, but was not distributed to all families relocated from their allotted lands. The

" Tribe recovered a total of $23 million under the Trust Fund Act. Additional research is
needed to assess the additional compensation owed to the allottees of the Yankton Sioux
Tribe.

e. Santee Sioux Tribe

The Santee Sioux Tribe sustained losses of 593 acres. The Tribe was paid $52,000
at the time of the taking ($87.67/acre) and received a total of $4.8 million under the Trust
Fund Act. Additional research is needed to assess the additional compensation owed to the
allottees of the Santee Sioux Tribe.

f. Rosebud Sioux Tribe

There were no tribal lands taken from the Rosebud Sioux Tribe. However, a total
of 1,231 acres of allotted lands were taken for the Pick-Sloan Program. Additional
research is needed to assess the additional compensation owed to the allottees of the
Rosebud Sioux.

IE  Conclusion

There is a considerable amount of additional compensation that the various tribes
and individual allottees affected by the Pick-Sloan Program are rightfully entitled to based
on the method for calculating just compensation adopted and applied by Congress under
the Cheyenne River Sioux Tribe Equitable Compensation Act of 2000. Additionally, based
on the significant number of acres held by the allottees, any attempt to compensate the
tribes for their losses must also provide additional compensation for the allottees and/or
their heirs impacted by the taking of their lands.

Although the Enabling Acts provided for individual payments to allottees
commensurate with their ownership interests, the Equitable Acts failed to provide
additional compensation directly for the allottees. Rather the additional compensation
provided under the Equitable Acts are paid directly 1o the various tribes according to Tribal
Plans developed by the tribes and approved by the Secretary of the Interior. Therefore, any
effort to compensate the tribes for the taking of lands under the Pick-Sloan Program must
also provide direct payment for the allottees and/or their heirs commensurate with their
ownership rights.
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NOTICE OF CLAIMS AND PETITION
FOR COMPENSATION TO THE SECRETARY
OF THE U.S. DEPARTMENT OF THE INTERIOR

- INTHE MATTER OF THE
UPPER MISSOURI RIVER INTERTRIBAL ALLOTTEES
ASSOCIATION TO JUST COMPENSATION

.SUMMARY OF PETITION

This Petition sets forth the Claims of individual Indian Allotices and/or their heirs
resulting from allotted lands taken by the United States for the Pick-Sloan Missouri River
Basin Program (“Pick-Sloan Program”) initially authorized by Congress under the Flood
Control Act of 1944, Pub. L. No. 78-534, 78 Cong. Ch. 665, 58 Stat. 887 (Dec. 2, 1944),
and requests that the Secretary of the Department of Interior provide compensation to the
Allottees and/or their heirs pursuant to the Equitable Acts.! The Equitable Acts provided
additional compensation to several Missouri River Basin Tribes and their Allottees for
the taking of tribal and allotted lands on eight Indian reservations for the Pick-Sloan
Program. Specifically, this Petition requests the Secretary to compensate the Allottees
and/or their heirs by requiring that the Tribal Plans authorized in the Equitable Acts
include compensation for the Allottees and/or their heirs as a matter of right. These
Claims, if left unresolved, may subject the United States to a lengthy and complicated
class action lawsuit for money damages.

I INTRODUCTION

The Allottees and/or their heirs affected by the Pick-Sloan Program have joined together
to form the Upper Missouri River Intertribal Allotices Association (“UMRIAA”) to
research, study and investigate the taking of individually-owned lands mnder the Flood
Control Act of 1944 and to educate and inform the Allottees and the affected
communities of all available legal and equitable rights and remedies concerning land loss
claims, just compensation and social or other damages. The attached Resolution passed
by the members of the UMRIAA and the UMRIAA Board of Directors authorizes the
filing of this Petition. The key facts and factors that support the Claims in this Petition
are as follows:

'The Three Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act, Pub, L. No.
102-575, 106 Stat. 4731.(1992); The Crow Creek Sioux Tribe Infrastructure Development Trust Fund Act,
Pub. L. No. 104-223, 110 Stat. 3026 (1996); The Lower Brule Sioux Tribe Infrastructure Development
Trust Fund Act, Pub. L. No. 105-132, 111 Stat. 2563 (1997); The Cheyenne River Sioux Tribe Equitable
Compensation Act, Pub. L. No. 106-511, 114 Stat. 2365 (2000); and The Yankton Sioux Tribe and Santeee
Siowx Tribe Equitable Compensation Act, Pub. L. No. 107-331, 116 Stat. 2834 (2002) {bereinafter
“Equitable Acts™}.
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A. In 1938, Congress passed an Act authorizing the taking of “all lands, easements

'B.

and rights-of-way”™ for the purpose of developing dam and reservoir projects, or
channel improvements or channel rectification projects for flood control.?

In 1944, Congress passed the Flood Control Act, authorizing the construction of
thousands of dams and levies across the United States to develop water resources.
The intended beneficial uses of these water resources included flood control, aid
to navigation, irrigation, supplemental water supply, power generation, municipal
and industrial water supplies, stream-pollution abatement, sediment control,
preservation and enhancement of fish and wildlife, and creation of recreational
opportunities.

. Over 23 percent of the lands taken under the Flood Control Act of 1944 were

Indian lands, within the boundaries of the following eight Indian reservations
located along the Missouri River Basin: Fort Berthold Indian Reservation,
Cheyenne River Sioux Indian Reservation, Standing Rock Sioux Indian
Reservation, Crow Creek Indian Reservation, Lower Brule Indian Reservation,
Yankton Sioux Reservation, Santee Sioux Reservation and the Rosebud Sioux
Indian Reservation. The project was known as the Pick-Sloan Missouri River
Basin Program (“Pick-Sloan Program™). ‘
Congress passed a series of Enabling Acts’ for each of the eight Indian
reservations along the Missouri River Basin authorizing the taking of tribal and
allotted lands for the Pick-Sloan Program. As will be discussed in Part II of this
Petition, the Joint Tribal Advisory Committees (*JTACs”) formed by Congress to
assess the losses incurred by the Tribes and Allotiees concluded that the Tribes
and Allottees had not been adequately compensated by the federal government
“for the unique circumstances and values” taken from them under the various
Enabling Acts. Therefore, the JTACs recommended additional compensation be
paid to the Tribes and Allottees.

At the time of the takings, a majority of the Indian lands taken were held in
individual ownership by Allottees and/or their heirs as a result of the General
Allotment Act of 1887.*

The Tribes and Allottees of these lands suffered great and terrible financial,
social, spiritual, and cultural losses as a result of the Pick-Sloan Program, which
led to the eventual physical destruction of their way of life.

2 Act of June 23, 1938, 52 Stat. 1218 (June 23, 1938).

3 The Three Affiliated Tribes Enabling Act, Pub. L. No. 81-437, 63 Stat. 1026 (Oct. 29, 1949)authorized
taking of iands located on the Fort Berthold Reservation); The Cheyenne River Sioux Tribe and Standing
Rock Sioux Tribe Enabling Act, Fub. L. No. 81-870, 64 Stat. 1093 (Sept. 30, 1950)(authorized taking of
lands located on the Cheyenne River Sioux Reservation); The Standing Rock Sioux Tribe Enabling Act,
Pub. L. Mo. 85-915, 72 Stat. 1762 (Sept. 2, 1958)(authorized taking of lands located on the Standing Rock
Sioux Reservation); The Big Bend Recovery Act, Pub. L. No. 8§7-735, [ Stat. ] (1962)(authorized taking of
lands Jocated on the Lower Brule and Crow Creek Sioux Reservations) [hereinafter “Enabling Acts™]; See
Yankton Sioux and Santee Sioux Tribes Equitable Compensation Act, S.R. 434, 107th Cong., § 2(aX6) &

(73 {2002)(Jands condemned on the Santee Sioux and Yankton Sioux Reservations were not given an
opportunity to receive compensation for direct damages from the Pick-Sloan Program).

 The General Allotment Act, 24 Stat. 388, ch. 119,25 U.S.C.A. §§ 331 et seq. as amended (Feb. 8, 1887).
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. Through a series of Equitable Acts,’ the United States Congress admitted that it

failed to pay just compensahon for the tribal and allotted lands teken under the
various tribal Enabling Acts.®

. To remedy these inequities and comply with the Fifth Amendment to the United

States Constitution, Congress authorized the allocation of additional funds to
compensate the Tribes and Allottees for the taking of reservation lands and
provided for the deposit of such funds in various Recovery Funds in the name of
the Three Affiliated Tribes, the Standing Rock Sioux Tribe, the Cheyenne River
Sioux Tribe, the Lower Brule Tribe, the Crow Creek Tribe, the Yankton Sioux
Tribe, and the Santee Sioux Tribe (“Tribes™).

Given the congressional acknowledgement of the inequity of the original
payments made for reservation lands, the Equitable Acts also provided additional
compensation for the taking of allotted lands owned by the Allottees, owners of a
majority of the land taken, who were also undercompensated and suffered greatly
as a result of the loss of their lands. In some cases, up to 90 percent of the lands
lost were allotments owned by Allottees. Congress included the acreage owned
by the Allottees in its calculations io determine the compensation to be included
in the Equitable Acts.

In accordance with the principles of Fifth Amendment takings law and the federal
government’s trust responsibility to the Allottees, the intent behind the Equitable
Acts was to ensure that just compensation was paid to the Tribes and the Allottees
for the lands taken for the Pick-Sloan Program.

. The horrific and unjustifiable actions of the federal government taken to

implement the Pick-Sloan Program are commonly known and well documented
by the Allottees, the Tribes, and various historians, and constitute a blight on the
United States’ already poor record on the treatment of Indians,

. Pursuant to the various Equitable Acts, the Secretary of the Interior is vested with

the authority to approve the Tribal Plans, which outline how the interest income
generated from the Recovery Funds set aside under the Equitable Acts will be
expended. Therefore, the Allottees who lost their lands, as well as their beirs who
would have inherited such lands, request that the Secretary of the Interior address
these claims and require that the Tribal Plans approved by the Secretary include
compensation for the Allottees and/or their heirs to provide the basic necessities
of life, including clean, safe, modern housing, healthcare, economic opportunities,
and social and cultuwal rejuvenation. In short, the Allottess and/or their heirs
deserve no less than just compensation in an amount comparable to what they lost
under the Pick-Sloan Program as provided under the Equitable Acts.

. The proposed inclusion of the Allottees in the tribal spending plans will settle the

outstanding Claims of the Allottees and/or their heirs, which stem from the effects
of the Pick-Sloan Program and fulfill the overall purpose of the Enabling Acts
and the Equitable Acts.

BACKGROUND

A. Allotment

5 Seg, supra fn. 1.
© See, supra fn. 3.
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Prior to the colonization of North America, Native Americans controlled vast areas of
land within what is now the United States.. With the arrival of Europeans, the Indian
population was decimated by disease and warfare. Many tribes signed treaties in which
they ceded millions of acres of land in exchange for small parcels of land within defined
boundaries known as “reservations.”

The theme of Indian policy for the remainder of the nineteenth and first
quarter of the twentieth century was “civilization and assimilation.” At the
heart of this policy was legislation providing for the acquisition of Indian
lands and resources. The theory of assimilation justified the legislation as
beneficial to Indians. Proponents of assimilation policies argued that if
Indians adopted the habits of civilized life they would need less land and
the “surplus™ would be available for white settlers. The taking of Indian
lands was justified as necessary for the moral improvement of native
people and the progress of civilization.

See Felix Cohen, Cohen’s Handbook of Federal Indian Law, 77 {2005 ed., LexisNexis,
2005).

In 1887, Congress enacted the General Allotment Act (“Dawes Act”) “the vehicle
through which Congress systematically allotted lands on most Indian reservations.” See
David H. Getches, Charles F. Wilkinson and Robert A. Williams, Jr., Cases and Materials
on Federal Indian Law, 165-166 (4th ed., West Group, 1998). Under the Dawes Act,
tribal lands were divided up and allotted to individual Indians (“Allottees™).

Land speculators and frontier settlers saw allotment as a sure-fire scheme
to open up Indian lands for more productive use and ultimate transfer to
non-Indian owners. In 1887, when the Dawes Act provided for allotting
tribal lands to individual Indians, the American Indian’s heritage in land
totaled 138 million acres. Less than 50 years later, when the allotment
policy was abandoned, only 48 million acres were left in Indian hands.

See Felix Cohen, Cohen’s Handbook of Federal Indian Law, 77-78 (2005 ed.,
LexisNexis, 2005). Allotment created individual Indian ownership rights in lands that
were formerly held as tribal lands creating a *“checkerboard™ pattern of ownership on
many Indian reservations that are controlled today by tribes, individual tribal members
and non-Indians.

B. Flooding of Lands

Although the members of the UMRIAA are members of different tribes, they all share a
common experience. As a result of the Dawes Act, each of the reservations affected by
the Pick-Sloan Program were allotted prior to 1944. Tribal members with lands located
along the Missouri River Basin owned between 60 to 180 acres of land each. The Flood
Control Act of 1944 authorized the flooding of thousands of acres of land to construct
five main-stem dams. This federal project was known as the Pick-Sloan Missouri River
Basin Program (“Pick-Sloan Program™). Under a series of Enabling Acts, the United
States was authorized to enter into contracts with the Three Affiliated Tribes, the
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Standing Rock Sioux Tribe, the Cheyenne River Sioux Tribe, the Lower Brule Tribe, the
Crow Creek Tribe, the Yankton Sioux Tribe, and the Santee Sioux Tribe (“Tribes”) for
the purchase of tribal and allotted lands Jocated along the Missouri River Basin. In many
cases, project construction had already begun as the United States negotiated with Tribes
regarding the compensation due for the lands taken,

The majority of the lands taken under the Enabling Acts were owned by Allottees. For
example, Allottees owned as much as 90 percent of the lands taken by the United States
to build the Oahe and Garrison Dams. At Fort Berthold, 140,400 acres (or 90 percent) of
the total 156,035 acres of lands taken were owned by Allottees of the Three Affiliated
Tribes. On the Standing Rock Sioux Tribe’s reservation, approximately 46,000 acres (or
82 percent) of the total 55,994 acres taken were owned by Allottees. On the Cheyenne
River Bioux Reservation, Allottees owned approximately 46,316 acres (or 44 percent) of
the total 104,420 acres taken. See generally Michael L. Lawson, Dammed Indians: The
Pick Sloan Plan ard the Missouri River Sioux, University of Oklahoma Press (1982).

Most of the lands were irreplaceable fertile river bottomlands that had been occupied for
hundreds of years by the Tribes and Allottees living along the river. At Fort Berthold,
325 families, or around 80 percent of the tribal population, were uprooted from their
traditional homes to make way for the Garrison Dam. At Lower Brule, 97 percent of the
tribal population lost their lands because of the Fort Randall and Big Bend Dams. At
Crow Creek, 34 percent of the population was displaced and at Yankton 19 percent of the
population lost their homes. At Cheyenne River, 180 families, or 30 percent of the
population lost their homes and at Standing Rock, 170 families, or 25 percent of the
population were displaced. No tribal lands were taken at Rosebud, all 1,231 acres were
individually owned. See Michael Lawson, Dammed Indians 45-67 (1982).

Under protest and extreme duress, the Tribes and Allottees eventually apreed to the sale
of their lands for amounts far below fair market value, To best illustrate how the
contracts for the taking of'lands from the Tribes and Allottees was initiated, we must
examine the process that was followed to acquire tribal and allotted lands from the Three
Affiliated Tribes on the Fort Berthold Reservation. On May 2, 1946, the United States
Congress ratified the War Department Civil Appropriations Act to make appropriations
for the fiscal year ending June 30, 1947, for civil functions administered by the War
Department. See Act of Cong., Pub. L. No. 79-374 {(May 2, 1946). Specifically, the Act
provided for the construction and maintenance of certain public works on rivers and
harbors for flood control and for other purposes, in accordance with the provisions of the
Flood Control Act approved June 22, 1936. Under Section 6 of the Act, no part of the
appropriations were set aside for the actual construction of the Garrison Reservoir dam
itself, until the Secretary of War selected and offered, through the Secretary of the
Interior, land which the Secretary of the Interjor approved as comparable in quality and
sufficient in area to compensate the Tribes. The selection and offer of such lands by the
Secretary of War was to be consummated before January 1, 1947, after which time actual
construction of the dam itself would proceed. Section 6 also provided for the transfer of
funds appropriated for the construction of the Garrison Reservoir dam to the Secretary of
the Interior to acquire title to comparable lands.
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On July 31, 1947, Congress enacted the Flood Control Act of 1947, to make
appropriations for civil functions administered by the War Department for the fiscal year
ending June 30, 1948. See Act of Cong., Pub. L. No. 80-296 (July 31, 1947). The Flood
Control Act provided for the construction and maintenance of certain public works on
rivers and harbors for flood control and for other purposes. The Act provided for the
acquisition of the lands and rights located within the area of the Fort Berthold
Reservation for the Garrison Reservoir. Approximately $5,105,625 was allocated under
this Act for the Garrison Reservoir and deposited in the Treasury of the United States to
the credit of the Tribes. The funds were to be used in accordance with the terms of a
contract negotiated between the Tribes and the United States, approved by a majority of
the adult members and enacted into law by Congress. The Act further placed a time limit
on submitting the contract to Congress on or before the first day of June 1948. The Act
reserved the rights of the Tribes to bring suit in the Court of Claims on account of
additional damages, if any, or any intangible cost of reestablishment or relocation, for
which the Tribes are not compensated by the fund of $5,105,625.

The Tribes, allottees and heirs of such Tribes, entered into a contract with the United
States on May 20, 1948, for the taking of approximately 155,000 acres of land located on
the Fort Berthold Reservation. The contract was negotiated between the Tribes and the
Bureau of Indian Affairs. Under Article I, the Tribes reserved all rights and privileges to
pursue their claims against the United States in the Court of Claims or by petitioning
Congress for additional relief legislation or both. Article II outlined the lands to be taken
or acquired by the United States. Article III set out the purposes for which the fund of
$5,105,625 was to be appropriated. The amount was to cover payment for tribal and
allotted Indian lands and improvements, including heirship interests and values above and
below the surface, to be taken for the Garrison Project. The fund was also to be used to
cover the costs of relocating and re-establishing the members of the Tribes who resided
within the taking area of the Garrison Project and for relocating and re-establishing
Indian cemeteries, tribal monuments, and shrines withir the taking area. Any
unexpended balance of the fund was to remain in the U.S. Treasury to the credit of the
Tribes.

Under Article IV, the Commissioner of Indian Affairs, Department of Interior
(“Comumissioner™) was instructed to prepare an appraisal schedule of the lands within the
taking area to determine the fair market value of the land and improvements. The
appraisal schedule was to be submitted to the Chief of Engineers, Army Corps of
Engineers (“Chief of Engineers™) for approval. Upon approval, the Commissioner was to
transmit the appraisal schedule to the Tribal Council and such portions to individual
Indians for their approval. The Tribal Council and individual Indians were given ninety
(90) days to present any objections to the Commissioner. The right to reject appraisals
was reserved to the Tribes, allottees and heirs of the allottees.

Article V vested the Commissioner with the administrative responsibility to remove,
relocate and re-establish the members of the Tribes. Under Article VI, the Commissioner
was required to prepare a plan, together with cost estimates for the relocation and re-
establishment of tribal monuments, shrines and other tribal facilities, and for the
disinterment and reinterment of all bodies within the taking area designated by the
Council, allottees, heirs of the allottees and churches. Article VII provided that the
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amount due to the Tribes for tribal lands and interests under the terms and conditions of
the contract would be held in trust by the United States for the Tribes and could be used
to acquire such other lands or other tribal property, or for such other purposes, as would
be determined by the Tribal Council with the approval of the Commissioner. All lands
acquired under such terms were to be held in trast for the benefit of the Tribes as other
tribal lands and inalienable and non-taxable until otherwise provided by Congress.

Under Article VIII, the amounts determined to be due to the individual allottees and other
individual Indians were to be deposited to Such individual Indians in their Individual
Indian Money Accounts and made available for expenditures under the terms of the
contract. Under regulations of the Secretary of the Interior, the Superintendent of the
Fort Berthold Reservation was granted the authority to authorize the disbursement of
funds deposited in the Individual Indian Money Accounts of non-resident members of the
Tribes and of such other members who, in his opinion, did not require supervision over
such funds. Expenditures could be made from the accounts of individual Indians
whenever necessary and desirable for the purchase of new lands, homes, or other
property for such Indians. Title to the new lands acquired with the proceeds deposited to
the credit of the allottees or heirs were to be taken in the name of the United States in
trust for the individual Indians, and inalienable and non-taxable until otherwise provided
by Congress.

Article IX provided that upon approval of the contract by the Tribal Council and by a
majority of the adult members of the Tribes and its enactment into law, the contract
would be held to be a relinquishment and conveyance to the government of all lands,
rights and interests within the taking area by the Tribes as to tribal lands and by the
allottces and heirs as to allotted lands, and no further relinquishment or instrument of
conveyance would be required to extinguish the Indians’ interest in and to such lands.
Article XT stated that the contract could not become effective until ratified by a majority
of the adult members of the Tribes, by the Tribal Council of the Tribes and enacted into
law by Congress. The Tribal Business Council and 625 adult members of the Tribes,
representative of a majority of 960 adult members formally approved this contract on
May 20, 1948.

However, following the partial ratification of the contract entered into between the Tribes
and the United States on May 20, 1948, and the approval by the Tribal Business Council
and a majority of the adult members of such Tribes, the contract was transferred to the
U.S. Army Corps of Engineers. The bill was rewritten by the Committee on Interior and
Insular Affairs to st the needs of the Corps. The terms of the bill were changed to
eliminate the rights and interests of the Tribes, The administration was also placed in the
hands of the Corps of Engineers. The bill was formally adopted by Congress as the
Three Affiliated Tribes Enabling Act, Pub. L. No. 81-437 on October 29, 1949 (“TAT
Enabling Act™). Under the TAT Enabling Act, the Tribes were given six (6) months from
the date of enactment to accept the provisions of the TAT Enabling Act by an affirmative
vote of a majority of the adult members. Upon approval, all title, right and interest of the
Tribes, allottees and heirs of allottees in and to the lands would transfer to the United
States and the sums of the fund would be provided to the Tribes.
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Vital parts of the contract negotiated between the Tribes and the United States were
intentionally excluded from TAT Enabling Act. Specifically, Sections 2 through 5 of
Article 111, restricting the use of the $5,105,625 fund were excluded, the provisions of
Article V and Article VI outlining the administrative duties of the Commissioner of
Indian Affairs to remove, relocate and re-establish the Tribes, its members, tribal
monuments, shrines, private burials, cemeteries, and other tribal facilities was left out,
Article X provisions dealing with rights to grazing, hunting, trapping, fishing and the
right of the Tribes to regulate such activities was excluded, and Article XIII dealing with
subsurface values and the Tribes reserved rights to 1/8 of the royalties generated from oil
and gas was excluded. Based on the facts surrounding the ratification of the TAT
Enabling Act and the resirictions provided under the War Department Civil
Appropriations Act of 1947 and the Flood Control Act of 1947, the Tribes, allottees and
heirs were dealt a grave injustice as a result of the takings which occurred as a result of
the Pick-Sloan Program. ' .

- C. Congress’ Attempt to Compensate

Afler years of petitioning Congress, the injustices suffered by the Tribes and Allottees
were finally investigated by various congressionally authorized committees known as
Joint Tribal Advisory Committees (“JTACs”). On May 10, 1985, the Secretary of the
Interior signed a Charter creating the Garrison Unit Joint Tribal Advisory Committee to
examine the econemic and developmental needs of the Fort Berthold and Standing Rock
Sioux Reservations, including the need for additional financial compensation for the
Iands taken by the federal government to implement the Pick-Sloan Program. During its
evaluation of the additional compensation, JTAC requested that the Tribes estimate the
economic losses they sustained as a result of the federal government taking their land.

Each reservation hired an economic consultant to determine the dollar value of these
economic losses. The Three Affiliated Tribes retained Dr. Ronald G. Cummings, a
Professor in the Department of Economics at the University of New Mexico at the time.
Dr. Cummings based the estimated loss on the income the Three Affiliated Tribes could
have earned annually from the reservation bottomlands taken from them. See Ronald G.
Cummings, Just Compensation for Lands Taken from the Three Affiliated Tribes of the

Fort Berthold Reservation for the Garrison Dam (Resource Management Associates,
Nov. 1984). Dr. Cummings estimated that the Three Affiliated Tribes sustained losses
between $170 million and $178.4 million and proposed that they receive additional
compensation in an amount between $170 million and $180 million. The Standing Rock
Sioux Tribe retained the Robert McLaughlin Company (“RMC”) of Solen, North Dakota
to determine the economic loss incurred by the Standing Rock Sioux Tribe. The RMC
based the estimate of loss on the total loss of assets such as land, buildings and resources
owned by the Standing Rock Sioux Tribe. See Robert McLaughlin Company, Analysis
of Economic Loss Resulting from Lands Taken from the Standing Rock Sioux Tribe for
the Qahe Dam (1986). In addition, the RMC included the economic losses sustained by
Indian consumers as a result of higher prices for resource products that were no longer
available. The RMC calculated a total loss of $342.9 million for the Standing Rock
Sioux and recommended that amount in additional compensation,
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As the different analytical approaches used by the consultants produced substantially
different estimates of loss, JTAC calculated an economic loss for each reservation using
both approaches. See United States Department of the Interior, Bureau of Indian Affairs,
Final Report of the Garrison Unit Joint Tribal Advisory Committee, Billings. Montana
(May 23, 1986). JTAC’s calculation of the loss at Fort Berthold using the RMC
approach was $411.8 million, as compared to the $178.4 million estimate made by Dr.
Cummings. JTAC’s calculation of the Standing Rock loss, using Dr. Cummings’s
approach, was $181.2 million, as compared to the $342.9 million estimate made by the
RMC. On the basis of these analyses, JTAC concluded that the Tribes had not been
adequately compensated by the federal government for the “unique circumstances and
values” taken from them and recommended additional compensation of between $178.4
million and $411.8 million for Fort Berthold, and between $181.2 million and $342.9
million for Standing Rock. Id. :

In 1990, the Select Committee on Indian Affairs for the United States Senate referred the
JTAC Report to the U.S. General Accounting Office (“GAO”) and requested an
assessment of the adequacy of the economic analyses applied in the JTAC Report. On
May 21, 1991, the GAQO released its findings to the Senate Select Committee and
determined that the analyses performed by the Fort Berthold and Standing Rock
consultants overstated the economic losses sustained when their lands were taken and
should not be relied on by Congress. See Report to the Chairman, Select Committee on
Indian Affairs, U.8. Senate from United States General Accounting Office, INDIAN
ISSUES: Compensation Claims Analyses Overstate Economic Losses, GAO/RCED-91-
77 at p. 2 (May 1991). Rather, the GAO recommended that Congress should provide
additional compensation to the Tribes by using the difference between the compensation
the Tribes believed was warranted at the time of the taking and the compensation that
was appropriated by Congress provided that adjustments are made to reflect eurrent
value.

In 1992, Congress passed the Three Affiliated Tribes and Standing Rock Sioux Tribe
Equitable Compensation Act, appropriating $149.2 million in additional funds to the
Three Affiliated Tribes and $90.6 million in additional funds to the Standing Rock Sioux
Tribe. Pub. L. No. 102-575, 106 Stat. 4731 (1992). The amount appropriated to both
Tribes was not just compensation, but was based on the recommendations of the GAO.
Congress blatantly disregarded the recommendations of the JTAC Report and provided
additional compensation for the Three Affiliated Tribes based on the difference between
the amount of compensation the Tribe believed was warranted at the time the land was
taken in 1949 ($21,981,000) and the amount of compensation that was appropriated by
Congress ($12,605,625). The difference was $9,375,375, which was adjusted to the 1990
rate using the corporate bond rate fo reach a dollar range of additional compensation for.
Fort Berthold of $51,803,940 to $149,243,557. The difference in the two appraisals was
approximately $97,439,617. See Report to the Chairman, Select Committee on Indian
Affairs, UJ.S. Senate from United States General Accounting Office, INDIAN ISSUES:
Compensation Claims Analyses Overstate Economic Losses, GAO/RCED-91-77 at p. 6
(May 1991). Under the Equitable Act, the Three Affiliated Tribes received $149.2
million in additional compensation for the lands taken for the Garrison Dam.
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In the case of the Standing Rock Sioux, Congress provided additional compensation
based on the difference between the amount of compensation the Tribe believed was
warranted at the time the land was taken in 1958 ($26,370,663) and the amount of
compensation that was appropriated by Congress ($12,211,553). The difference was
$14,159,110, which was adjusted to the 1990 rate using the corporate bond rate to reach a
dollar range of additional compensation for Standing Rock of $64,460,876 to
$170,031,297. Id. Note that Standing Rock’s consultant recomimended $342.9 million in
additional compensation, yet the Tribe ultimately received $90.6 million. This represents
a political solution for a problem which is already governed by Fifth Amendment
principles: just compensation requires that a property owner be placed in the same
pecuniary position as if the property had not been taken. Ohnited States v. Reynolds, 397
U.S. 14, 16 (1970); United States v. Miller, 317 U.S. 369, 373 (1943).

Congress appropriated the GAO recommended compensation to the Tribes for the taking
of their lands and placed such fiunds in Recovery Funds in the name of the Tribes. See
The Three Affiliated Tribes and Standing Rock Sioux Tribe Equitable Compensation Act,
Pub. L. No. 102-575, § 3504(a) and (b) (1992). The Secretary of the Interior was vested
with the authority to deposit the interest accruing on deposits made to these Recovery
Funds in a separate account in the Treasury of the United States and to make payments to
the Tribes “for use for educational, social welfare, economic development, and other
programs.” Id. at §3504(a)(4) and (b)(3). Despite the purpose of the Equitable Acts and
the Secretary’s authority to approve the spending plans for the Tribes, the interest
distributed from the Recovery Funds have been paid directly to the tribal governments to
spend in accordance with their respective Tribal Plans notwithstanding the loss and
hardship of the Allottees and/or their heirs. To this date, the individual Allottees whose
lands were taken for the Pick-Sloan Program have never received the just compensation
they are entitled to under the Equitable Acts.

Based on these facts, the UMRIAA hag taken the position that the Allottees and/or their
heirs are entitled to just compensation for the loss of their individual lands as a matter of.
law and to the extent that the Secretary has allocated the funds provided under the
Equitable Acts directly to the tribal governments, such Acts are in violation of the Fifth
Amendment of the United States Constitution and are therefore unconstitutional.
Although the Allottees conld move 1o declare the Equitable Acts unconstitutional, the
Allottees do not feel such action is necessary. It is evident to the Allottees and/or their
heirs that the Equitable Acts have not served to sufficiently. correct the injustices of the
United States” actions. Until the Secretary of the Interior takes an active role in this
matter in accordance with the Equitable Acts to ensure that proper compensation is paid
to the Allottees and/or their, the Equitable Acts will continue to violate the principles of -
the Fifth Amendment. ' :

. PURPOSE OF THIS PETITION

The purposes of this Petition are to set forth (a) the facts underlying the taking of tribal
and allotied lands owned by the Tribes and Allotiees along the Missouri River Basin
putsuant to the Pick-Sloan Program, (b) the devastating impact that the taking of these
lands had upon the Allottees; and {c) the Claims of the Allottees and/or their heirs to just
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compensation under the Equitable Acts to put the Allottees and/or their heirs in a
pecuniary position as if the use of their property had not been taken.

It is the position of the Allottees and/or their heirs that the Secretary of the Interior has
the authority to resolve these Claims fairly and expeditiously by requiring that the Tribal

- Plans, which set forth the expenditure of the interest income provided under the Equitable
Acts, include compensation for the Allottees and/or their heirs. Failure to provide the just
compensation owed to the Allottees and/or their heirs would violate the Fifth Amendment
and render the Equitable Acts unconstitutional.

IVv. THE CLAIMS

A. Basic Fifth Amendment Principles

. The Fifth Amendment of the United States Constitution mandates that if lands owned by
an individual are taken for a public purpose, the individual owning the property at the
time of the taking is entitled to compensation. See alsp United States v. Miller, 317 U.S.
369, 373 (1942)(all emphases added unless otherwise noted). “The person entitled to
compensation for a taking of property by the Government is the owner of the property at
the time of the taking.™ Lacey v. United States, 595 F.2d 614, 619, 219 Ct. ClL 551
(1979)(citations omitted). “When the governmental action constitutes actual physical
occupation of the property, compensation for such a physical takeover is never denied.”
Dumarce v. Norton, 2003 DSD 9, 2003 U.S. Dist. LEXIS 14789 (D.S.D. 2003), citing
Loretto v. Teleprdmpter Manhattan CATV Corp., 458 U.S 419, 426 n.5, guoting

Michelman, Property, Utility, apd Frankness: Comments on the Ethical Foundations of
“Just Compensation” Law, 80 HArv. L. Rev. 1165, 1184 (1967) (original emphasis).

These basic Fifth Amendment principles have previously been applied to federal takings
of Indian lands. Early in this nation’s history, tribal governments could be compensated
for lands “held by the Indians in common” if necessary for the public interest. See e.g.,
Act of April 25, 1896, “dn Act to Grant to Railroad Companies in Indian Territory
Additional Powers to Secure Depot Grounds,” 29 Stat. 109 (1896). However, even in
situations where tribes were compensated for “communal lands,” payment of just
compensation was due to the individual Indian for his individual lands and payment to
the tribe was deemed inadequate. Id. See also Murray v. United States, 817 F.2d 1580
(Fed. Cir. 1987), aff’d, 864 F.2d 148 (Fed. Cir. 1988). When Indian lands were allotted
under the General Allotment Act of 1887, its provisions stated that the entire beneficial
interest in the allotment was held by the individual allottee or his heirs. See 25 U.S.C. §
348, as amended by Act of November 7, 2000 (% . . .in trust for the sole use and benefit of
the Indian to whom such allotment shall have been made, or, in case of his decease, of his
beirs. .. [.]") An allottee ordinarily acquires by virtue of allotment full possessory rights
with respect to the improvements and the timber upon his allotment as well as the
minerals beneath it. See Felix S. Cohen, Handbook of Federal Indian Law, 220-221 (1st
ed. reprint, Five Rings Press, 1986).

Federal courts have long recognized that “vested property rights of individual Indians are
‘secured and enforced to the same extent and in the same way’ as the equivalent rights of
other citizens.” Irving v. Clark, 758 F.2d 1260, 1262 (8™ Cir. 1985), quoting Choate v.
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Trapp, 224 U.S. 665, 677 (1912) and cited by Lebeau v. United States, 171 F. Supp.2d
1009, 1016 (D.S.D. 2001). The United States Supreme Court has twice relied on the Fifth
Amendment to strike down federal takings of individually owned Indian lands under the
Indian Land Consclidation Act (“"ILCA™), 25 U.S.C. § 2202 et seq. In Babbitt v. Youpee,
519 U.S. 234, 237 (1997), the Supreme Court found the ILCA unconstitutional because it
allowed the taking of Indian lands without payment of just compensation to individual
landowners or their heirs. Under ILCA’s Section 207, Congress mandated that certain
fractionated lands escheat to the tribal government but fatally made no “provision for the
payment of compensation to those who held such interests.” Youpee, 519 U.S. at 239.
The version of ILCA struck down in Youpee marked Congress’ second failed attempt at
making such consolidation of lands constitutional. See Hodel v. Irving, 481 1.5, 704
(1987). In finding ILCA unconstitutional, the Supreme Court noted that although the
consolidation of Indian lands is a worthy goal, such a goal could not be achieved at the-
expense of the individual landowners’ rights. Youpee, 519 U.S. at 242.

More recently, the United States District Court for the District of South Dakota relied on
Youpee’s and Hodel’s reasoning to sirike down section 5 of the Sisseton-Wahpeton
Sioux Act, which permitted small interests in allotted land to escheat to the United States
as trustee for the benefit of the Tribe. See Dumarce supra. Congress cannot override the
requirements of the Fifth Amendment. Youpee, 519 U.S. at 242. Therefore, the
Allottees and their heirs arc entitled to just compensation for the taking of their lands
under the Enabling Acts as provided for in the Equitable Acts. Failure to provide such
compensation to the Allottees and/or their heirs would render the Equitable Acts
unconstitutional in the same respect as the ILCA is rendered unconstitutional by the
Supreme Court in Youpee and Hodel.

B. The Equitable Acts Provided Additional Compensation for Allottees

Individual landowners owned the majority of the lands taken by the United States to build
the Oahe and Garrison Dams. At the Standing Rock Sioux Indian Reservation,
approximately 46,000 acres (or 82 percent) of the total 55,994 acres taken by the United
States were individually owned. In the case of the Three Affiliated Tribes, approximately
90 percent of the total 156,035 acres taken by the United States was individually owned.
At Cheyenne River, approximately 46,316 acres (or 44 percent) of the total 104,420 acres
taken by the United States were individually owned.

In enacting the Equitable Acts, Congress acknowledged that the compensation provided
by the United States in earlier statutes did not satisfy the Fifth Amendment’s “just

compensation” requirements because the earlier amounts were grossly inadequate. The
awarding of additional compensation is mandated. The Supreme Court in Phelps ruled:

Mareover, it has long been established that, where pursuant
to an Act of Congress private property is taken for public
use by officers or agents of the United States, the
government is under an implied obligation to make just
compensation. That implication being consistent with the
constitutional duty of the Government as well as with
common justice, the owner’s claim is one arising out of
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implied contract. . . Acts of Congress are to be construed
and applied in harmony with and not to thwart the purpose
of the Constitution. _The government’s obligation is to put
the owners in as good position pecuniarily as if the use of
their property had not been taken. They are entitled to have
the full equivalent of the value . . .at the time of the taking

paid contemporaneously with the taking. As such payment
has not been made, [petitioner] is entitled to the additional

amount claimed.

Phelps v. United States, 274 U.S. 341, 343-44 (1926)(although compensation was
provided under federal legislation for the requisitioned use of private property during
World War I, property owners had a right to additional monies if the federal government
did not pay “just compensation” in the first instance). The number of acres referenced in
each of the Equitable Acts — which were meant to provide additional mandated
compensation — clearly included the individual landowners’ acreage taken in the 1950s &
1960s.

As both the Tribes and individual landowners know, Congress set up Recovery Funds in
the name of the Tribes, with the interest to be disbursed through Tribal Plans submitted
separately by the Tribes and approved by the Secretary. Although the Equitable Acts
prohibit the distribution of any compensation as per capitas to the tribal membership, the
Allottees submit that the payments that would be made to the allottees would not be per
capita payment but would be payments for just compensation as reqmred by the 5%
Amendment of the United States Constitution.

Although per capita payments were made in the initial disbursement of funds for loss of
1ands and related losses resulting from the dam and reservoir projects, no such payments
are provided in the Equitable Acts. Section 3506 of the Equitable Act for Fort Berthold

and Standing Rock states that “[n]o part of any moneys in any fund under this title shall

be distributed to any member of the Three Affiliated Tribes or the Standing Rock Sioux

Tribe on a per capita basis.”

The canons of statutory construction require interpreting statutes to avoid
unconstitutional results. See e.g., NLRB v. Jones & Launghlin Steel Comp., 301 U.S. 1, 30
(1937) ("As between two possible interpretations of a statute, by one of which it would
be unconstitutional and by the other valid, our plain duty is to adopt that which will save
the act."); FTC v. American Tobacco Co., 264 U.S. 298, 307 (1924)(Supreme Court
refuses to attribute to Congress “an intent to defy Fourth Amendment or even to come so
near to doing so as to raise a serious question of constitutional law.”); Planned
Parenthood of Mid-Missouri & E. Kan.. Inc. v. Dempsey, 167 F.3d 458, 463 (8th Cir.
1999)(*We interpret statutes to avoid serious constitutional problems, so long as the
statutory language is fairly susceptible to a constitutional construction.”) Accordingly,
choosing to interpret the Equitable Acts® “per capita™ references to both refer to and
prohibit the payment of just compensation to individual landowners produces an
impermissible unconstitutional result. Furthermore, the Secretary has an obligation, if
not a duty, to interpret the Equitable Acts in a manner that allows the Acts to be
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constitutional. The Secretary can require the spending plans submitted by Tribes to
include a plan to justly compensate the Allottees and/or their heirs.

Payments to individual Allottees and/or their heirs whose lands were included in
assessing just compensation in the Equitable Acts, are not considered per capita
payments under the plain meaning of the term. They would not be payments madetoa
Tribe’s general population based on tribal membership, but would be made under an
equitable distribution based on ownership of lands actually taken. It is unconscionable to
infer that Congress intended to compensate the Tribes alone believing that the just
compensation owed to the Allottees and/or their heirs would be fulfilled by the benefits
received, either directly or indirectly, from tribal programs funded under the Tribal Plans
approved by the Secretary. Based on the facts leading to the passage of the Equitable
Acts, it is evident that Congress intended to provide just compensation for the Allottees
and/or their heirs as required under the Fifth Amendment. The simple fact remains that
should the per capita prohibition be applied to prevent such just compensation, the
Equitable Acts will be rendered unconstitutional. Likewise, if the Secretary does not
require the spending plans to include a program to justly compensate the Allottees, the
Equitable Act will be susceptible to constitutional challenge.

" C. Secretary of Interior is Required to Compensate Allotiees and/or their Heirs

With respect to the existence of a fiduciary relationship between the United States and the
individual landowners, “[t]he law is “well established that the Government in its dealings
with Indian tribal property acts in a fiduciary capacity.” Dumarce v. Norton, 2003 DSD 9,
2003 U.S. Dist. LEXIS 14789 (D.S.D. 2003), quoting Lincoln v. Vigil, 508 U.S. 182, 194
(1993) guoting United States v. Cherokee Nation of Oklahoma, 480 U.S 700, 707 (1987).
“That fiduciary duty ‘extends not only to Indian Tribes as governmental units, but to
tribal members living collectively or individually, on or off the reservation.” Dumarce
2003 DSD at *p27, citing Loudner v. United States, 108 F.3d 896, 501 (8" Cir. 1997).
See also Little Earth of United Tribes, Inc. v. HUD, 675 F. Supp. 497, 535 (D. Minn.
1987), amended, 691 F. Supp. 1215 (D. Minn. 1988), aff'd, 878 F.2d 236 (8th Cir. 1989),
cert. denied, 494 1U.S. 1078 (1990).

Second, controlling precedent also establishes that “a fiduciary relationship necessarily
arises when the Government assumes such elaborate control over . . . property belonging
to Indians.™ Mitchell IT, 463 U.S. at 224-225. This relationship need not be expressly
implied but, rather, it can be found where all the necessary elements of 2 common-law
trust are present: a trustee, a beneficiary, and a trust corpus. Id. at 225. The Mitchell IT
Court held:

where the Federal Government takes on or has control or supervision over
tribal monies or properties, the fiduciary relationship normally exists with
respect to such monies or properties even though nothing is said expressly
in the authorizing or underlying statute about a trust fund, or a trust or
fiduciary relationship.

Mitchell IT, 463 U.S. at 225, citing Navajo Tribe of Indians v. United States, 224 Ct. Cl.
171, 183 (1980).
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In the present case, the Secretary has assumed substantial control over the distribution
and use of trust funds established by the Equitable Acts. Trust funds are held in the
United States Treasury Department and invested in government securities. The trust
funds are not merely managed in trust, but actual distribution of the interest subject to an
approval process that the Tribes must undergo as a precondition to receiving any
distribution. For example, under the Three Affiliated Tribes and Standing Rock Sioux
Tribe Equitable Compensation Act, Sections 3504 (a)(2) and (b){2) mandate that the
Secretary shall make annual payments to both Tribes “for use for educational, social
welfare, economic development, and other programs, subject to the approval of the
Secretary.” Sections 3504 (a)(4) and (b)(3) also provide that the Secretary shall not
distribute any part of the principal of the funds. By taking such elaborate conirol over the
use and distribution of the trust funds set aside as compensation for the loss of tribal and
allotted lands, the government has created a fiduciary relationship between itself and the -
Tribes, as well as between itself and the Allottees whose lands are addressed in the
Equitable Acts.

The Tribal Plans are necessary for the Tribes to outline how the funds will be nsed for
education, social welfare, economic development, and other programs in accordance with
the provisions of the Equitable Acts. Yet, none of the Tribal Plans approved by the
Secretary have taken into account the equitable distribution of funds required to justly
compensate the Allottees and/or their heirs for their losses from the United States® -
takings. By allowing the Tribes to use and distribute funds, derived in large part from
the taking of allotted lands, the United States has breached its fiduciary obligation to the
Allottees and the Secretary must reguire that the tribal spending plan include a plan to
justly compensate the Allottees. For the Secretary to allow the Tribes to continue to
spend all of the interest income would render the Equitable Acts unconstitutional.

V. CONCLUSION

The members of UMRIAA bave suffered admitted and indisputable wrongs at the hands
of the United States. Their Claims, however, have far more than moral authority. As
demonstrated herein, these Claims have substantial legal validity and would subject the
United States to lengthy litigation in federal court if not addressed. The Allottecs are
likely to achieve substantial vindication by the courts. In lieu of this dispute, the
Allottees and/or their heirs seek the assistance of the Secretary in resolving these Claims
by ensuting that the Allottees andfor their heirs receive the just compensation they are
entitled to under the Equitable Acts.

Respectfully Submitted,

THE MEMBERS OF THE UPPER
MISSOURI RIVER. INTERTRIBAL
ALLOTTEES ASSOCIATION
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United States Department of the Interjor..

OQFFICE OF THE SOLICTIOR .
Washington, 2.0 20420 R

N REILY e €72 : . L\-—..\_

Thomas W. Fredericks, Esq. arT 5 6200
Fredericks, Peloveer & Hester, LLC

1900 Plaza Drive

Louisville, Colorado 80027

Dear Mr. Fredericks:

This responds w your leter to Seeretary Kempthorne and Petition for
Compensation by the Upper Missouri River Interiribal Allotiees Association (ITMRIAA)
(hoth dated July 13, 2006). The request for compensation for allotlees grows oul of the
Pick-Sloan program of dam and reservoir projects, which displaced affecied allonces in
the 1940°s. You request thay the Secretary approve and authorize compensation for the
allotiees as allowed i the Tribal Plans and authorized in the Equitable Acts.

The Selicitor's Office, Division of Indian AfTairs, has been asked to review the
Notice of Claim and Petition for Compensation and réspond to your request. If vou have
any questions, da not hesitate to cail Tom Bartman (202-208-4361) of this office.

Sincerely,

arl J. Artman
Assaciate Solicitor
Division of Indian AfTairs

Ce:  Michael Olsen
Principal Deputy Assistamt Secretary - Indian Affairs
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SRST JUDICIAL COMMITTEE

ECONOMIC LOSS ANALYSIS: STANDING ROCK SIOUX TRIBE JUST
COMPENSATION PARITY WITH THE CHEYENNE RIVER
SIOUX TRIBE’S ADDITIONAL COMPENSATION SETTLEMENT FOR
TRIBAL AND INDIVIDUAL ECONOMIC RESOURCES TAKEN FOR THE
OAHE DAM

By

Robert W. Mclaughtin
Robert McLaughlin Consulling

SUBMITTED TO

THE STANDING ROCK SIOUX TRIRE

 Charles W. Murphy
Chalrman
Standing Rock Sloux Tribe
Fort Yatss, ND 358538
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C YSIS: STA G X TRIB! £
COMPENSATION PARITY WITH THE CHEYENNE RIVER

TRIBE’S ADDIT} COMPENSAT| SETTLEMI R IR

INDIVIDU N RESOUR THE O

Preface. The Standing Rock Sioux Tribe (the Tribe) seeks to gain compensation parity
with the equitable compensation Congress prévided the Cheyenne River Sioux Tribe
{CRST) for the Oahe dam taking with Public Law No: 106-511, 114 Stat. 2385 (Nov. 13,
2000). The Tribe requested Robert Mol aughlin Consulling (RMC) determine an
adjusted compensation velue for its economic losses resuiting from thelr Oahe dam
taking which would achieve parity with CRST losses from the same impoundment.

The Tribe, assuming this amount would result in a higher number, and not having been
awarded additional compensation even near their 1988 compensation request
numbers, would move to seek additional and final compensation from Congress for
resource fogses incurmed because of the Oahe dam.

Following the above, the Tribe contracted with RMC to provide a parity analysis report
compatible with the 1994 CRST Economic Loss Report (CRST Loss Report)’ that
would support a tribal request for parity compensation before Cangress.

The following report is madae-up of four pants. Part One discusses the background of
the Tribe’s continuing efforts in seeking economic recavery for resource losses. Parf
Two reviews several technical Issues which need io be applied so that an equitable
~ compensation framework can be achleved under just compensation. Partf Three
establishes technical criteria which need to be revised by the Tribe to align its parity
request with the CRST Loss Report - these are. 1) the use of an appropriate
capitalization rate and 2) a compatibie and consistent valuation estimate for
consumers’ surplus values, Parf Four presents RMC's parity analysis that matches the
methodology and analysis utllized by RMC in calculating the Cheyenne River Sioux's
resource losses resulting from the Oahe dam. Since, for practical purposes, these two
tripal takings for the Oahe dam were considered by law and by the Government as one

! Robert W. ;mm' Anulysis of Economic Loss Resulting from Lands Taken from the
Cheyenne River Sioix Tribe for the Oahe Dam. Solen, ND: Robert McLaughlin Cumpany Jidy 1904,
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appraisal unit and In fact were in the same trade area with contiguous land areas,
parity analysls is conclusive,

Background to Economic £.0ss Recovery and Parity

The Tribe's pursuit to estabilsh credibla economic loss eatimates for lin highly
productive bottomiand resources along the Missourl river began in early 1986 when the
Tribe asked the Robert McLaughlin Company (RMC) to provide a preliminary analysis
for those losses for review by the Garrison Unit Joint Tribal Advisory Commitiee (the
JTAC) established by the Secretary of the Interior, Donald P. Hodel, on May 10, 1985.

RMC completed a preliminary report, Anaysis of Economic Loss Resulting from Lands
Taken from the Sianding Rock Sioux Tribe for the Oshe Dam (1886 Loss Report)® in
April 1986. Th e 1988 Loss Repott was presented to the JTAC in May 1988. The 1988
Loss Report concluded there existed a substantial additional compensation due the
Tribe for lands taken for the Oahe impoundment. Ulifizing cost-benefit analysis criteria
{o establish aconomic loss, RMC calculated, as of 1986, the government owed the
Tribe an additionat $342.9 million in compensation,

Upon review of the 1988 Loss Report and & companion report for the Fort Berthoid
Reservation, the JTAC found that a range of additional compensation was due the -
Tribe from the Oahe taking. [n the Executive Summary from their report: Final Report

of the Garnrison Unit Joint Tribal Advisory Committee (JTAC Final Report), May 23,
1888, they saki: '

1t Is clear that the tribes clearly were not compensstad in an amount
derived from a methodology which accounted for the unigue
circumstances and values takan from the tribe, The Commitiee received
tesfimony Yrom two economic experis who utilized methodologles
designed to account for those unique circumstances and values. Utilizing
both formulas for the Standing Rock Resefvation results in compensation
due befween $181.2 million and $349.9 million. The tribe can be fairly
compensated only by determining the value of interests taken by using a
formuta such as that provided by the economic experts. The
compensation, in any event, should not be less than the lowsr

" * Robest McLaughlin Company. Anslysls of Economic Loss Resulting from Lands Taken from
the Stsnding Rock Sioux Tribe for the Oshe Dam. Solen, ND: Robert McLaughlin Company, April
1888,
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amount determined by the formulas (emphasis added).®

For Standing Rock, the JTAC recommended range for additional compensation was
between $181.2 milllon and $349.9 million representing different estimating
calculations from the two economic reports by Cummings and Mct.aughlin respectively.
Tha difference between the two numerical resulis indicates how differing applications of

nor-market pricing tschniquas can result in a range of valuations establishing values
.for resources foregone.*

Dr. Cummings report, Just Compensation for Lands Taken from the Three
Affiliated Tribes of the Fort Berthold Resetvation for the Garrison Dam )
{Cummings repott), utilized an approach which found *fair market valus® inappropriate
when valulng tribal resource Iosses, luming instead to principles and standards of
*social accounting” which accounted for u Ioss of the Tribe's resource economic basa.®

In Fabruary 1888, Joseph P. Kalt, Professor of Political Economy, John F. Kennedy
School of Government, Harvard University, reviewed the Cummings Report and the
1986 Loss Report, raising several poinis regarding the 1986 Loss Report’s analysis.
Professor Kalt stated that "the RMC approach Is the mconaetoﬂhe two". However,
Kalt questioned some of RMCs calculations for loss.?

Following the Kalt critique, RMC revised its 1986 Loss Report. RMC, in its msponseto
a review in May 1981 by the U.S. General Accounting Office” (GAO) of the RMC and
Cummings raports, clarified: a) the discount rate employed in the 1986 Loss Report and
b} a singuiar inappropriate damage calculation. These were the primary issues ralsed
by the Kalt assessment. These adjustments resulted in a revised eocmcmlc loss
calculation of $272 miflion as of 1950.%

3 The Gasvison Unit Joint Tribel Advisory Comimittee, Fival Report of the Garrison Unit Jolnt
Tribal Advisory Committes, USDI, BIA, Bilings, Montana, May 23, 1988,

* Note: Dr. Cummin's report provided severs! different catculations ss “alternatives for juet
compensation” for the Fort Berthold loss, all of which differed cansiderably.

* Ronald G. Cummings, Just Compensation for Lands Takes trom the Three Affiliated Yribes of
Asgociates,

 Joseph . Kalil and Hamy Nelsan, Mmrﬂuniochaﬂesmw Councll Metmbets, Eversit ron
Eyes, Re: the RMC Repart, Februaty 8, 1888,

7 Unlted States Genersl Accounting Office, indian issues: Compensation Cla.!mcmlyslt
Overstate Economic Losses, GAC/RCED-81-77, Washingion, D.C., May 21, 1881.

! inddtan lssuos, p.48, ietiet from RMC 1o GAO, March 8, 1801,
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in December 1967, RMC revised the ciiginal 1986 Loas Report to refiect the above
change in loss-calculations. In the revision preface, RMC stated: “The aftached
updated ELR (Economic Loss Report) reflects historically correct revisions made prior
fo the decision by Congress to establish a trust fund awarding Standing Rock additional
financial compensation for the dastruction of its lands for the Oahe project.” The
revised report used the 1990 $272 million as the economic loss prior to the passage of
P.L. 102-575, establishing a funded endowment for the Tribe In the amount of $80.6
miifion,
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A brief overview of principles applied in establishing an economic loss valuation is the
subject of this section. Values for certaln goods {ost from the impoundment wete
relatively easy to estimate, For example, goods derived from cattie or crop production
had values established using contemporaneous market pricas. Baseline prices for
such goods were determined by finding cumrent market prices for the good at the time of
the taking. Othar gouds that fribal members utllized were classified as non-market
goods and are much more difficult to value, Since many goods of the more traditional
Indian economy at that time fell into this category, RMC viewed it as importantfo
attempt to value these goods.

Basic principles employed to estimate such resource values are raviewed below.”

For purposes hers, we referred to Indian non-market resource goods such as lost to the
Oghe dam as traditional economic goods. Some of the traditional economic goods
under study with both the CRST and 1986 Loss Reports were wildiife, wild frult, and
medicinal plants. Traditional economic goods may be consumption or non-
consumption goods. Most of the goods under study by the Loss Reporis were
tradifionally conrumed, making their value economically as'well as cuiturally significant
to ribal members. :

Thase gaods, for the most part, generally fell Into a non-market goods category as their
prices were and are not determined by markeiplace activities. This makes the
determination.of their value to the Tribe and society a great deal more difficuit to
estimate. it is the purpose of this section fo discuss how such consumption, non-
market goads can be vaiued,

In a simplifiad, enterprise economy with a well established marketplace - prices are
‘determined by the interactive relationship between informed willing sellers of a
resourca and informed willing buyers. Bids are made and negotiated and prices are
settled upon.® Prices change as supply and demand for goods and services shiftin
this marketplace. Numerous factors cause supply and demand to shift such as input
prices, consumer preferances and prices of substitute goods.

? Adopted fom an earfier RMC valuation report.

* Buyers dr sallers will often consult with professional appralsers to Inprove their understending of
price and gain more perfest information, respectively, especially when assets marketed are significant.
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The process ustally works well for private sector free enterprise™, providing a
reasonably fair and equitable means for exchange. in general, itis the basis for
exchanges of goods and assets from flea merkets and shopping malls to muiti-biflion
dollar deals ransacted in internafional goods and resources markets,

For the above market transactions, financial analysis - aithough it can become quite
complex depending on assets and contracts involved - provides the basis for making
decisions for valuation of resources. Where an asset or resource is to be employed for
commercial or business purposes, ite value Is primarily determined by its capacity to
contribute {o income generation and net income in society. Assets or resources that
contribute positively to final net income result in both productivity for society and
commercial eamings for agset owners.

As such, marketplace prices underpin commercial transactions around the worid. The
evaluation of prices for resource assets would be refatively unclouded if all transactions
were mada-up of private-sector marketplace assets. However, this is not the situation
with speclal classes of investment, i.e. a public investment in a large scale water

development prolect that impacted unique classes of tribal goods and non-market
. resources.

if the Investment project under evaluation were strictly a commercial project, financial
analysis would be applled and adequate. However, since the investment under
consideration, the Oahe dam, was a public investment that displaced unpriced,
traditional economic resources; economic values based on derived prices' now are

" in societies whers markets and protected ownership exists for assets (exclusive snd divisible
goods) there are variots categories of non-excluaiva and non-divisible goods that are not marketed for
individual owmership. These goods and resousces ane called non-rival or publc goods (Randall 1887) and
have been placed generally culside of the market pricing system. Such poods include alr, water in
streama and lakes, and categories of wildiife, fish and certaln habitats.

2 3. Price Gattinges, Economic Analysis of Agricullursl Projects, 2™ £d., (Worid Bank, ED -
Instiute, Johns Hopkina University Press, 1986). Gettinger defines one type of derived price as an
efficiency price; "an economic value used in economk: analysty that reflects the opporfunily costor .
value in use of a good or seivice used or produced by a project. It may be a market price o7 a shadow
price. Efficiency prices are the values used in economic s when the objective s to maximize
National Income. Hence, economic analysis dane using efficdency prices Is sometimes called efficiency
analysis. When the objective of a project is something other then national income (... sevings :
objectives), thé efficiency price may ba adjusiod by an appropriate distribution weight.” National Incorne
objectives wers, in part, the beafs for the Oahe project Investment.

Angiher resource econamist, Rendall, states that for goods that are not priced (non-market) such as
snvironmental resources, the economic analyst must estimste the appropriate Hicksian comperrsating
measure of value, For mahy goods, he says, "markets may provide considerable indirecd information.
The snalyst's taek is to exiract and interpret this info/mation, a task that ofien requires considerabls
insight and ingenuity.” '
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important. With economic analysls, prices reflect social and individual sconomic
values, Such adjustments in prices have been termed “shadow”, "accounting™ and
"efficiency” prices.?

Varlous methodologles have besn developed over the years o address the valuation of
costs and benefiis under such circumstances.

Large scale infrastruciure projects like large main-stream dams are not investrhenis
undertaken by the private sector. Such projects are too costly to finance privately with
relatively Jow or negative financial rates of return. On the other hand, such projects
may bring significant economic benefits to society through flood control, power
generation, ifrrigation development, water development, and recreation benefits. -
Economic analysis can demonstrate such posltive contributions to society. On the
other hand, costs t0 soclety must also be estimated accurately for economic analysis to
contribute 1o equitable and efficient decisions.

To derive banefits and costs 8o public dacision makars could compare, fairly, retums o
society, an evaluation technique was developed called cost-beneflt snelysis or CBA.
i was applied, in its eariiest format, by the U. 8. Army Corps of Engineers (Army
Corps), the Bureau of Reclamation (BOR) and other federal agencies to evaluate large
public works projects Including water projects. ™

Since the 19686 Loss Report focused on impacts stemming from the construction of the
Oahe Dam, the following comments will be in the context of this project. As with
principles for private sector financial analysia, CBA requirea its own principles and
standards to adequately estimate benefits and costs.

The application of CBA focuses on the determination of social goods and soclal losses
resulting from a public project’s implementation. These categories are analogous to
financial revenues, expenses, and profits found in private enterprise analysis. For
CBA, the categories ars social benefits and opporiunity costs™ and net benefits to

" Gittinger statew: "in the sirictest sense, a shadow price Is any price which s not a market price, but
the term usually aleo carries the connotation that it is an astimate of the eemnrnlcvaluadtfnmodor
service in guestion.....* p. 243.

" Otto Exstein. WaterResource Davelopment - the Economics of Project Evafuation.
Cambridge, MA: Harvard University Press, 1885, pp. 274-276.

' Gittinger defines OPPORTUNITY COST as; The benefit forgone by using a scarce resourcs for
one purpose Instead of for its next best dlternalive use. For example, supposa a famer praduces both
wheat and com but applfes all his avallabla fertilizer fo his com, he would reduce the value of his wheat
production somewhat, bulhamlgm galnaMghervalueforlncramedmpmducum The vaiue of his
wheat production forgone would be the opportunity cost of the ferfllizer used for com production. In this
example, therefore, theoppcﬁunityuosus MARGINAL VALUE PRODUCT of the fertliizer in it next .
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Opportunity costs, in the Oahe Dam case, are those asget values foregone by a fribe
when its resources were removed from the tribal resource base by the river's
impoundment. Many of these assets were unpriced consumption goods, which had
significant use value to tribal members at the time of the taking.

With fribal non-market goods, it has always been difficult to establish prices. This is so

because price information in Indian country has been scarce. Many of the resource

goads in question with the 1688 Loss Report studies were traditional consumptive final,

non-market priced goods with no easy altemative use to establish price levels, Such

" conditions require the adoption of altemative criterion such as contingent valuation -
method {CVM) using "willingness to accept or pay” data to establish estimates.!

soclety at large,

The Army Corps inadequstely valued tribal resources at the time of the taking,

including values for fish, wildiife, and medicinal plants and their respective habitat
loases.' Although the final outcome may have been the same with adequate CBA, is.,
a completed dam, the Tribe would have been provided adequate just compensation for

nhy
net benefit, or prof, will be maximized when the usa of an inpat Is adjusied {0 the polnt whare ite
marginal value product is equal 10 e opportuntly coel. In project evalustion, for the financial analysis the
opportunity cost of & purchased lnput is always its market price. In ECONOMIC ANALYSSS, the
opparfunity cost of a purchased inpul is aiways either it marginad value product in His best non-prolect
altemstive use, if for INTERMEDIATE goudis and sarvices, or b VALUE IN USE (as messured by
WILLINGNESS TO PAY) if It is % FINAL good of service, Since price is aqual to marginel value product
in @ perfectly competitive msarket, in economic analyals If an Input Is purchasad b a reasonably
competitiva market the price is at least an Inltial estimate of the marginal value product of the Input and,
hence, of its opportunity cost. ¥, becatrss of market Imperfections of OTHER reasons, the market price
of an input does not closely approximats the marginal value product in its nexd best altermstive uge, the
marginal value product is estimated direchly, and that sstimate becomes tha SHADOW PRICE of tha
ltem. The concept of opporiunily cost s & comerstone of PROJECT ANALYSIE and s the contral
concapt undarying valuation of project inpus.

" fa Pay s the amount consumers ane prepared fo pay for a fina) good of service o an
estimate of the Valve in Uss (Gettinger). Witingness 10 Accept s what an owner is praparad o accept
for the loss of the good.

"7 Sea: Analysls of Economic Loss, 1896, 1087. RMC found the 1590 economic loss value owed
the Tribe to be $271,502,000. Congress, in 1983, provided the Tribe with additional compensation In the
amount of $80.6 million for its economic losses. The shortfall in compensation to the Tribe was
approximately $183 miillon, in 1880 doliars, sfter the additional payment. Michael L. Lawson's Damined
indlens, the Plck-Sioan Plan and the Missour] River Sioux, 1844-1980, thoroughly reviews the entire

history of the U.S. takings of Indian homelands for the four main siem dams along the Missouri under the
$o called Pick-Sloan program. : .
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Like cases where project financial evaluation are marginal in the commercial world,
there always exists the temptation, where political pressure js significant, to not identify
all project costs completely, This is done, one supposes, to enhance prospects for
project approval. When this occurs in ptivate sector investment analysis, bad or
fraudulent outcomes often result. For this reason, federal regulators Jike the Securities
and Exchange Commission {SEC) and other regulatoty or law enforcement agencies
operate o protect the public from faiss claims and othet financial violations.
Unfortunately, with the Pick-Sloan water projects, underestimates of irue costs and
overesfimates of projact benefits were relatively easlly disgulsed and overlooked. The
public, and more importantly, aflected parties tike the Tribe, had to rely on the integrity
of project analysts. In the Oahe case, It was the Amvy Corps. The Army Corps was
mandated by law to accurately estimate values for project benefits and costs so project
impacts would be correctly interpreted. This did not teke place (Mctaughlin, 1986),

if a public project Is not evaluated correctly, the probable result wili be g distortion in
the economy caused by the improper analysis. Bad projecis can be construcled with a
secondary effect of removing scarce resotirces from sociely at costs greater than
otherwise stated. If rue costs are pervasively distorted for public projects, nagative
economic or societal impacts could result over time.

its economic losses incurred.

Other costs may also resuit from the implementation of 8 public project, such as harm
to the natural or human environment or harmful Indirect damages to individuals and
communities (social costs). Damages to tribal cultural resources were also dirsctly
related o the Oahe project and thus far have never been adequately evaluated,’®

The above brlef description of CBA is intended to assist the reader, not familiar with |
CBA, understand in & general way principles utilized to estimate values for resource
impacts incurred by the Tribe resulfing from the Oaha project.”™ Additional information
on CBA can be found in any library that contains resource economics fteratura, The
Departmant of Agricultural Economics at North Dakota State University has developed
a summary paper on the subject: Report No. 201, Guidelinas for Economic
Evaluation of Public Suctor Water Resource Projects, which can setve as a
pracfical introduction to the application of CBA as it applies to water projects. The

"* Note: Although soclal costs were not addressad In the Loss Report studies, such impacts ars
major and should be appralsed by the Standing Rock and Cheyenne River Sloux Tilbes in the future.

1 For a fundamentsl early text on cost-benefit analysis see: E.J, Mishan, Economics for Soeisk
Dacisions, Elements of Cost-Benefit Analys/s, (New Yoric Praeger Publishers, 1873).
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report's authors are Randall S. Anderson, Jay A. Leitch, and Cliff R, Fegert®

Central 1o CBA Is the determination of public banefit compared to public cost. If a
change in an economy has a positive net effect i is called a "Pareto-improvement”.
Such an economic change will produce a situation In society which resuits in a sum of
social gains that is greater than the sum of social losses. To measure the gains or
losses from a particular economic action, the analyst can estimate the increase or
reduction in an economic condition and measure consumers’ surpius lesumng froma
particular economic intervention.

The resource sconomist, Alan Randall, defines the main principle of CBA a3 a fest for
*potential Pareto-improvements.” He states: "A potential Pareto-improvement (PPI) is a
change that could make, sffer compensation, at least one person better off and no one
worss off.* "If there were sufficient gains to compensate all losers {o the extent of thelr

self-evaluated loszes and still have some gains remaining, the change would be judged
a PPL®

When the Army Corps calculated economic benefit for the Oahe project, they estimated -
the potential future costs of flood damages 1o lower basin areas without the Dam,
Thesecostsbemprojectbeneﬁhwﬂhthapmjedin—plaea. ‘The resulting benefit

was an improvement in the economic condition of the lower basin states and its posmve
value was estimated in the CBA equation over a stream of years, the project's life.

To itlustrate how consumers’ surplus can result from a project, recreation benefits can
be studied. The Oahe project created several major recreation areas, especially on the
reservoir's East side under federal and state control, :

Recreation is a benefit to those who previously had no or limited recreational
opportunities befora the project. As the result of the public's investment, these

residents, over the stream of years of the project's life, will benefit by havlng access 0
substantially increased recreational opportunities,

Professor Jay A. Leitch gives the example of the value of public recreational
opportunities where participants pay user fees for use of the facilities. However, this
amotint may refiect only a portion of what the beneficial users would actually be willing
to pay for the recreation benefit "The difference between what consumers must pay in
the market and what they would be willing to pay is consumers’ surpius. Thus, one

. Randall S. Anderson, Jay A. Leftch, and Ciiff R, Feger, Guidelines for Economic Evnluillon of
Public Sector Water Resource Projects, Agricultural £conomics Report No, 201, Depsitment of
Agricultural Economics, North Dakota State University, Fargo, North Dakota, May 1988,

2 Alan Randall, Resource Economics (New York: John Wiley & Sons, 1987), pp. 234 - 235,
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possible estimate of the total social benefit of the recreationat opportunity is the vaiue
of the recreation user fae plus consumers’ surplus. @

On the other hand, if 8 resource s entirely eliminated by the impoundment, a reduction
in that good’s consumers’ surplus value has also taken place. The value of the good
plus i3 consumers’ surplus value will be the opportunity cost of the removal of the good
which is then factored into the CBA calculation as a cost when no other market based
price information Is avallable.

The Oahe Dam was historically justified on this basis and not entirely on g direct
revenué basis such as eleclrical power that would be soid to public or private
consumers, As many government planners have agreed, CBA has proved & valuable
method to estimate a project’s cverall value to society. it is accepted that projects with
financial and social benefits beyond all financial and opportunity costs of a project can
result in an overall social improvement.

If project opportunity costs or social costs are hidden, distorted, or otherwise not .
included, then a potential government action can also distort the CBA outcome, raising
serious questions about the public policy validity of a decision to invest in a project. It
is, especiafly for those who are potentially negatively impacted by a project, important
to ascertain that benefits and costs are estimated as accurataly and evenly as possible.

Economists have cautioned CBA practitioners that evaluation technigues must be
consistent if an analysis Is io satisfy the economic principles on which it is premised.
Practitioners are required 1o estimate values accurately and completaly on the benefit
side as well as the cost side.® In the case of the Oahe Dam project, history has shown

that the Army Comps, in particular, transgressed CBA principles in fundamental ways
with regard to costs incurmred,

Once costs have been established for resources foregone, in this instance the sacrifice

of iribal economic or other private resources, then compensatory alternatives for such
resources can be considered.

The sum of thesa economic costs reflects true costs of the project to sociely. In order
to make a tribe whole for its resource losses, compensatory action is required,

Z op.tit, p. A,

3 CBA is not an exact sclence. Alan Randait suggests that practical CHA s *part economics, part
accounting and part good old-fashioned defective work, AN of the evidence is seldom avaitable in a state
readily sdaptable fo CBA, end often some crucial pleces of Information are best known 1o the parties that
have a direct interest in the outcoms of the analysis.” in indian country, it Is imperative that'a tibe
demand that all cosls of public projects be estimated of aocounted for as accurately as possible becausa
the historical record shows that tsken Indian resources were not cormecty accounted for,
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Justification for adequate compensatory action is well established in economic weifare
theory and law.

Why were legitimate project costs or requirements not included in the Amy Corpe' CBA
calculations? The obvious answer is that the Army Corps required the Oahe project o
be constructed to complete its Pick-Sloan Missouri River development plan. A reading
of the historical record contemporaneous to the Missourl River dam building periog
ciearly shows this.

it was a goal of the Anmy Corps to reduce project costs paid for acquiring real estats
assets wherever possible. To rachet down acquisition costs, the Army Corps liberally
applied underestimations of reaf project acquisition costs. The record indicates they
were not effectively challenged on economic principles or economic justice grounds
and they had little trouble getting their way in Congress although the tribes protested
vigorously general Injustice issues in writing and befora Congrasa during the nineteen
fifties.

Even with all of the Army Corpa’ efforts to maximize project benefits while dismissing
project costs, the Oahe project had the narrowest of positive CBA margins of all the
Pick-Sioan Missourt River dam projects,

Economist E, J. Mishan, Landon School of Ecunomlds, comments on the importance of
consistency in estimating benefits and costs: : .

A cost-benefit analysis is ralsed on a single critetion, that of a potential
Parelo Improvernent, and this criterion s deemed to be related fo a
provision of some virtual constitution. Even if a political decision were
made, say, to build a dam, a cost-benefit analysis of the dam revealing a
net loss would be properly regarded as a valld criticism of the political
decision - and the decision could be defended only by invoking other
considerations, for example, equlity or national defense. The
determination of the value of a project, or of any part or effect of that
project, by the political process is sither (economically) arblirary, or else,
if it arises from any other consistent body of principles, is in conflict with
the allocative criferion from which a cost-benefit calculation proceeds. To
add figures derived on one principle to figures derived from some other
principle produces a sum that carries no coherent interpretation.

The economist, as well as the political decision-making body, shouid be
awate of this. If the decision of the latter is to place the evaluation of the
project in the hands of the economist, the economist must perforce base
his calculations on a pursly economic criterion. Relurning some parts of it
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to be evaluated by the political process - which in the first instance
agreed to be guided by the purely economic evaluation - is to effect a
deception and sacrifices meaning on the alter of quantification, in order to
save face. if the unmeasurable effect s completely beyond his range of
reasonable guesses, so that g decision cannot be reached by the
economist on the basis of the measurable data and by reagsonable
guesswork, he serves the public betler by confessing the truth: that, with
the ei’dsﬁng techniques and information, he is unabile to discharge his
task,

With regard to establishing complete costs for the Oahe project, several issues are
important. First, the Tribe was asked fo give up its river homelands, including major
Impacts to four indian communities and its traditional riparian forested economic base,
found along the bottomiands of the Missouri River.”® That the Tiibe and its members
did not want to give-up such precious resources and considered tham imeplaceable is
well known. They would be lost forever,

Because tribal members did not generally or easily participate in the mobile,
marketplace economy of the United States at the time of the taking, they wers, in fact,
wedded to Standing Rock Sioux homelands. Because of these attachments, the
riparian habitats destroyed now represent irreplaceable losses. Compensation or

" alternative lands replacement to mitigate such losses were by far a distant, second-
best cholce to not destroying these valuable resources in the first instance. To
conspicucusly under compensate the Tribe for these values has been recognized as a
serious Injustice,

Finally, above and beyond resource losses, tha Tribe has suffered - over the past 40
years - additional negative soclal impacts resulting from the impoundment® The ham
done to the human environment at Standing Rock ¢cannot be underestimated. The
removal of Indian coinmunities and home sites from the Tribe's forested bottomlands

M Ibig,, pp. 18-20.

¥ Note: Noith and South Dakota non-indians sacrificed much less for the reservoir Impoundments.
Although incuning the foss of valuable Missouri bottorn lands, they were not asked to have their
communities and the greatest part of their economic busa destroyed as the result of the construction of
the Plck-Sloan water development projects.

* Ses: Danlel Hemmer, Options for Evaluating Socisl Costs Resulting from Lantls Taken from
the Standing Rock Sloux Tribe for the Oahe Dam Project, Malcolm Wiemer Canter for Social Policy,
John F.Keryadysl:hooldeovonm. Harvand Project on American Indian Economic Development,
Harvard University, April 1966. Report was written 1o assist the Tribe in decision making regarding the
pursuit of soclal impact damages.
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has, ho doubt, resulted in increased soclal pathological costs suffered by indlviduals
since the time of the taking. Dependency and the loss of taking lands are finked. The
pain and suffering resulfing from the impoundment are of the magnitude that real social
costs caused by the Plck-Sloan plan implementation may never be fully appraized.
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In 1983 the Cheyenne River Sioux Tribe (CRST) asked RMC to develop an economic
analysis of the CRSTs loss due to the Oahe impoundment, The following report was
issued in July 1984; an Analysls of Economic Loss Resulting from Lands Taken
from the Cheyenne River Sloux Tribe for the Oahe Dam (CRST Loss Report).

The CRST provided RMC adequate time to complate a thorough analysis.™ RMC
appliad a like analytical methodology to the CRST's analysis as was utilized in the
1988 Loss Report. However, the CRST analysis was able o develop improved
estimations based on research of historical docurnentation. In addifion, the consultant

was abla to include analysis reviews of report findings before the CRST committed to
them,

The RMC report found that by 1998, additional compensation due the CRS Tribe would -
be $300.7 million. As before, Congress asked the GAD to review the RMC findings.
This time, however, the GAO utillzing a different methodology, arrived at a very similar
conclusion of the Tribe’s economic losses resuiting from the Oahe impoundment in

-thelr report: indlan Isswes: Cheyenns River Sloux Tribe’s Additional
Compensstion Claim for the Oahe Dam?®

in Congress on April 2, 1998, Senator “Tom Daschie introduced S. 1805, *a bilf to

provide for equitable compensation for the Cheyenne River Sioux Tribe." Senator
Daschie told Congress:

7 msmmamemufmmmmmdwdw !anbemplaoedundar
an extrame time requiremant and vesy limited funding to.complete a p ry report for p tation
to!heJTAC. Rmchadmmnhbmmmcampmmmﬂdmmhmm
p Inharent in the G nt's analysis, which took over a decade, mobiltzing several

analysls that denied the Tribe its right, under the U.S. Consiilution, to just campensation for substantial
economic losses Incumed direclly as the result of tha Oahe -

# United States Ganeraj Accourting Office, Indfan lssues: Cheyenne River Sloux Tride's

;tg::foaﬂ Compensation Clzim for the Oahe Dam, GAORCED-88-39, Washingion, D.C., Janusty
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The bill is based on an extensiva analysis of the impact of the Pick-Sloan
Dam Projects on the Cheyenne River Sioux Tribe, which was performed
by the Robert McLaughiin Company. The McLaughiin report was
reviewed by the General Accounting Office, which found that the losses
suffered by the tribe justify the establishment of a $290 million trust fund,
which is the amount calfed for in this legistation.

It represents an important step in our continuing effort to fairly
compensate the tribes of South Dakota for the sacrifices they made
decades ago for the construction of the dams along the Missourl River
and will further the goal of improving the lives of Native Americans iiving
oh those reservations.™ ' ‘

Basad on the above report and GAO review, Congress raised the level of just
compensation fo a new, more equitable level for tribal economic iosses caused by the
. Oahe impoundment with tha bill,” .

Public Law No: 108-511, 114 Stat. 2365 (Nov. 13, 2000), the “Cheyenne River Sioux
Tribe Equitable Compensation Act”, approved additional just compensation legisiation
signed into law by the President. The Act spproved $290.7 million to be set aside In a
special fund as additional equitable compensation for the CRST, This amount was
significantly greater, from a simple compensation to land comparison, than the
Standing Rock Sioux Tribe's compensation approved years earlier.

Bacause RMC established improved estimates during the development of the CRST
Loss Report, such estimstes can now be significant to the Tribe in seeking to obtain full
and equitable compensation under a parity premise. Applisd estimates were
emphasized if the RMC response to the GAO’s *Indian lasues” report on the Cheyenne
River econamic loss. An interested reader is referred to the CRST Loss Report and the
GAO's report GAO/RCED -98-38 for a reading of these jssues,

Severa] of the issues from the CRST Loss Report will be significant to the Tribe in
seeking parity with the CRST Loss Report and GAO findings. These Issues are briefly
reviewed below and some are from RMC's testimony before the Senate Committee on

Indian Affairs on the CRST Equitable Compensation Act on July B, 1998 and RMC's
response to the GAO Report.

® Congressionai Record - Senate, 105° Congress, Second Seaslon, April 2, 1088, Washington,
D.C., Vol. 144, No. 41, 53120 - S3121. .
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1. The Covitalization Rata

For the Tribe to achleve parity with the CRST Loss Report findings it is important the
‘Tribe apply the same technical criteria in a revised analysis as applied with the CRST’s
1994 analysis. The following discussion regarding the use of an acceptable rate for
capitalization is from the CRST's analysis and the same ptincipies will be applied to
adjusting the Standing Rock analysis.

Well known to the Army Corps was the reality that the CRST Tribe woutd not give up its
Missouri River bottormiands without political resistance and unless coerced to do so.
Afer years of encroachment, the utility value of the Triba's Missouri riparian forested
bottomiands and its natural habitat used for economic, cultural, and raligious purposes
was mostly beyond any monetary vatue the Govemment could offer the Tribe in 1853.

To convince the CRST Ttibe that they lad no alternative but to accept the project on
terms the government was offering, it started construction of the project bafore
abtaining legal right from the CRST Tribe to do s, leaving no question in the minds of
tribal leaders that thelr bottomiands wouid be destroyed, The Army Corpas also made it
clear to the CRST Tribe that their position was hopeless and they would be forced to
give up their land if they refused to agree to conditions:

Neither your Constitution nor your treaty righls can stop the taking of
your lands according to law under the right of eminent domain
(Staternent of Army Corps Represontative, CRST Tribal Council
Minutes, October 8, 1847).

RMC knows of no triba which has willingly sold land resources for any price except
under threat of selzure or forced taking on the part of the United States.

To establish a proper capitalization rate for this snalysis, RMC asked the Economics

Resource Group, Inc, (ERG) Cambridge, Massachuset!s, to provide input to RMC on

the proper rate to be applied fo foregone losses at Chayenne River resuttmg from the
taking as of January 1955. ERG's response was:

We propose that RMC use a real rate of interest for capitalizing the costs
of the taking. The structure of RMC's analysis ylelds annual losses from
foregone hunting, food, and fuel gathering, and the like. Since these :
annual loss figures are expressed in 1955 dellars and implicitly presumed
to extend In perpetuity, the appropriate inferest rate to use Is the reaf rate
of interest. The annual loss values do not account for inflation and

neither should the interest rate. A nominal interest rate, such as the FFR,
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implicitly contains an offset for inflation.* Operationally, this means that
RMC can use a capitalization rate numericatly simiiar to the one it used
(FFR rate) yet with a better economic justification for doing so.

We found that the real rigkless rate of interest from 1525 to 1891 was on
the order of 0.54%. In the 18508, 80s, and 708, common belief was that
the real interest rate was on the order.of 1 to 2 percent. The low rate of
interest iz not appropriate for the RMC analysis, however, because it does
not account for the risk characteristics of the vajues fost In the Oshe
taking. The Tribe's lost resources {food, fuel, etc.} are characterized by
price and supply volatility which Is likely grester than the market average,
regardiess of whether the goods are traded in a traditional economy or in
the mainstream economy. To be compensated for the added risk of
investment in these commodities, investors demand higher retumns, and
thus, the rate of inferest for diecounting a siream of retums (harvests,
cuttings, hunts, etc.) must be higher than the riskiess rate as well,

Ideally, one would take a weighted averags of the market rates and soclal
time preferences for discounting {see Chapter 12 of Jenkins and
Harberger).® Since the Tribe's lost resources are generally non-market
goods, & socisl fime prefarsrice for the Tribe may be more suitable than a
market-hased interest rate. However, the difficulties of choosingarate -
which accurately captures Cheyenne River Sioux social time preferences
in the mid-19508 preciude using this ider] measure. Employing a market
rate such as the real prime rate or the yleld on AAA bonds adjusted for
inflatfon as a proxy might accomplish the same goal without jeopardizing
the quality of the analysis. Ibotison Assotiates repotts that the rate of
Inflation in 1955 was 0.37%* and DRI-McGraw Hil's on-line information
service repoits that the 1955 prime rate was 3.16%. Thus, the real prime
rate ex post for 1955 was 2.79%.

Using the real prims rate to bring the adjustment of the 1955 josses to
1984 would be Inappropriate because the calculation would not account
for inflation nor would it reflect the best use to which the Tribe could have

* Note; At one point RMC proposed utliizing the Fedaral Funds Rete, FFR, as the interest rats.

! Glenn P Jenkins and Amold C. Harbarger, Program on lnvestment Appralsal and

Mansgement, Manual: Cost-Benefit Analysis of investiment Declsions, (Cambxidge: Harvard Institute
for international Development, 1092).

2 jbbotson Associates, Stocks, Bonds, Blils end Inflation: 3992 Yearbook, Market R for
1928-1991, {Chicagoy: Ibbotson Associates, 1092), p, 34,
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put the payments, had they all been made in 1955. The nominal prime
rate reflects the real rate of interest and the rate of inflation, and itisa
conservative proxy for the available yield on the Tribe's investment of the
funds that should have been awarded In the compensation. Furthermore,
the volatility of the prices of the butk of the lost commodities (fuel, food,
and agricultural products) requires a higher rate, and thus, using the
prime rate to bring the values of the uncompensated lcsses to the present
could be characterized as being conservative. .

Normally in a cost-benefit analysis it i proper to se only one interest
rate to convert dollars In different times. However, there may be cases in
which it is legimate to use two different rates. in the case where a
financial award for damages that should have been made in the past is
asgessed in the present, it may be legitimate to use a nominal market rate _
of interest to bring forward the monetary compensation due in the past,
even If It does not directly conform with risk characteristics of the josses.
In this case, the Tribe's lands should have been converted Into (more)
dollars in 1985 which could then have besn invested in securities or
projects of diverse risk profiles including mutual funds In the stock market.
The use of thelr compensation funds did not necessarily have to be the
purchase of assels with identical riek characteristics to those which had
been lost. Under the compensation fund inferpretation, it would be
appropriate to use market rates of return fo bring the 1956 damages 1o
the present. The prime rate is a reasonable but conservative measure of
the retum available for funds invested in 18552

Foliowing ERG's recommendation, RMC applied the 1955 real prime rate of 2.79
percent to capitalize economic losses incurred by the Tribe in 1955 for each
productinet product category. To bring the Tribe's shortfall in compensation forward to
1938 from 1855, the nominal prime rate was utilized each year since the taking.

To establish a like rate for the present parity analysls for Standing Rock’s economic
losses in 1958, RMC asked Jonathan Taylor, The Taylor Policy Group, Cambridge,
Massachusetls to determine the rate. Mr. Taylor was one of the principal authors of the
Economics Resource Group that detenmined the Cheyenne River Sioux Tribe's 1955
rate. Mr. Taylor's determination of the Standing Rock rate for 1958 is as follows:

1 from The Economic Resource Group, Inc., fo the Robert Mct_aughlin Company from
Joseph P. Kall, Kenneth Grant end Jongthan Taylor, ERG, on the su?}acl of: "A Review of the Dahe
Company for ih

Dam Econainic Loss Report wiitten by Robert ¢ Cheyenne River Sioux Tribe,
June G, 1804, .
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The Economic Loss Analysis™ estimates resource values for losses
associated with the impoundment of lands and natural resources
upstream of the Oahe Dam, under the impounded waters of the Oaha
Reservoir. The Analysis models the losses as annual flows of doliars
from the time of the taking, running in perpetuity into the future. To
convert the value of these flows over time into a present-day 1958 value,
the Economic Loss Analysis divides the estimated annual fiow by the
prime rate in 1958 (3.83%) adjusted for inflation (1.7%) - the 1958 real
prime rate (2.07%) (Federal Reserve Bank, 2005; bboison Associates,
2005, p. 38). This capitalization rate s appropriate for a number of
reasons.

Capltaflzation Rate and Interest

ideally, an analysis of this type would convert the estimates of the losases
into certainty equivalents (probabilistically expected values) and then uss
the risk free raal rate of interest to capitalize them. Over the period from
1825 to 2004, the infiation-adjusted return on US Treasury Bllls {or real
riskless rate of retum) was 0.7% (Ibbotson Aesociates, 2005, p.31). In
1858 the annual return on US Treasury Bills was 1.54%, yet inflaion was
greater (1.765), giving T-blils a negative raal rate of return (-0.22%)
(Ibbotson Associates, 2005, p. 31, 38).

Notwithstanding the conceptual cleanliness of using the riskless rate, the
necessary dats to calculais certainty equivalents for the lost values do not
exist Data regarding the economic volatility of the resources -

particularly the non-market resources - ars unavaflable, yet they are
essential for a meaningful estimation of certainty equivalents.

Without certainty equivalents for the fosses, the analysls is forced to tum
to the discount rate to capture the risk component of the losses, As my
colleagues and | mentioned in our memo to you about the losses of the
Cheyenne River Sloux Tribe (CRST) losses, the

lost resources (food, fuel, etc.) are characterized by price
and supply volatility which Is likely greater than the market
average, regardiess of whether the goods are traded in a

traditional economy or in the main-stream economy (Kalt,
Grant, & Taylor, 1994, p.3).

Yet, of course, there is no security or debt instrument whose risk profile

3 RMC's prasent parity analysis.
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maiches that of the basket of lost resources. The analysis musttumto a
proxy.

The prime rate is the “Rate posted by a majority of top 25...Insured U.S. -
chartered commercial banks” (Federal Reserve Bank, 2005). As such, it
is a basket index that generally reflects supply and demand conditions in
US debt capital markets. Since the Tribe and its members were not likety
{o be able to tum to sgqulty markets fo capitailize 8 stream of cash flows
like these, the debt market is an appropriate benchmark. Would the Tribe
itseif and its members obtain terms exactly at the prime rate to effectuate
a capltaiization like the one in question? Perhaps not, but deviations from
the prime rate due lo regional, bank, and barrower idiosyncrasies are
dwarfed by a further consideration: taxes.

When valuing costs and benefits over tima within the framework of cost-
benefit analysis.(as the Amy Corps of Engineers ostensibly was required
to do In its analysis of the Missour] River Basin Initiative) the relevant
discount rate should be the social discount rate for the population in
question — that Is, the weighted average of market rates of ratumn and
consumplion rates of interest (See, & g., Stokey & Zackhauser, 1978, p.
171; Jonkins & Harberger, 1882, p. 12-50; US EPA, 2000, p. 39;
Spackman, 2004, p. 468, 484).% Consumption rates of interest ars after-
tax interes! rales; they are lower than the market rate. Say, for example,
a citizen obtaing a passhook rate of 5% but Is taxed at a rate of 40%. The
rate at which she would trade consumption foday for consumption next
yearis 3%, Holding aside the complications of deriving weights for
caleulating the social discount rate, the exciusion of taxes implies that

3% Refarences In Jonathan Taylor's Memorandum to RMC: 9-18.2005: Feders! Resorve Bank, FRE:
Fedetal Reserve statistical release H.15 - historical data (2005) [Web Fage]. URL
Hittp:/weww. federalreserve.gov/relansefviS/data.him.; ibbotson Stocks, Bonds, Bills and
Inflation: 2005 Yearlook. Chicago, IL.lbbobunAuoddes.m G.P. Jenkine, & A Harbetger.
ngmmhvaﬁmfwwlmmlnmwchMAndMoﬂmmm
Dacisions. Cambridge, Ma; mmmmhnmwmmzm o Kait, K, Grant, &
J. Taylor. Letter to Robert Mclaughlin, June 1604. Cambridge, MA.; Robart W. McLaughlin,
Emommmmmsmmwwmmm
Cheyenne Rivar Sloux Tribe's Additional Compensation Settfernent for Tribal and individust
Econaimic Resources Taken for the Oahe Dant (draft). Solen, ND: Robert Mel.aughiin Consulting,
August 2005.; M, Spackman, “Time Discounting and of the Cost of Capiltal in Govemnment,” Fiscal
Studies, Vol 25, No. 4. (December 2004), 487-518.; E. Stokey, & R. Zackhauser. A Primer for Policy
Analysis. New York; W.W. Norlon, 1978.; US EFA, Guldelines for Preparing Economic Analysis,
Washingion, D.C.: US. EnvimnmemalPMecﬁmAgency 2000.; US GAD, Indien lssues:
Compensation Claims Analysi Eo it Louas. GAQ/RCED-91-77, Washingion, D.C.,
May 21, 1881.; and US GAQ, hdlmlssun. Cheyanne River Sloux Tdb-’:Addhiond
Oompansaflon Claim for the Oshe Dam, GANRCED-68-38, Washington, D.C., January 1968.




185

.{T‘%‘ACHMENTM

using the prime rate makes the Ecanomic Loss Analysis conservative
when it comes to capitalization. The social discount rate is lower than the
savings interest rate that a community faces because it must reflect
consumers’ lower, after-tax time tradeoffs in consumption. RMC's use of
the real prime rate unadjusted for taxes makes the loss estimate
conservaiive because dividing the annual loss astimates by a (lower) tax
adjusted rate would raise the capitalized value.

The Economic Loss Analysis appropriately uses the ros/ prime rate to
capitalize the values (not the nominal prime rate) because the annual
losses are calculated to extend at a constant level into the future; that is,
they are denominated in 1958 doliars. If infiation were modeled In the
loss projections from 1958 forwaid, it would be appropriate to discount
using the nominal prime rate, but this Is not the case, Conversely, when
moving forward in time, that is, bringing 1958 capitalized losses forwand to
the present, it is appropriate to use the nominal prime rate as RMC did
because inflation did occur in the intervening years. Using the nominal
rate preserves the purchesing power of the 1858 losses in today's doliars.

Despite the numetical difference between the real prime rate and the
nominal prime rate, using them In this fashion brings a necessary
consistency to the analysis. The underlying rates used to bring lossas
from the projected future back to 1958 and from thence to the present are
identical {(after inflation}, and they should be, Conceptually, the rate of
interest here is the opportunity cost of capital, and that opportunity cost
(however imperfectly measured or proxied) must be the same going
backward in tima as It is going forward in time.

RMC asked the Taylor Policy Group to comment on the GAD’s review of RMC's

capitalization and interest rate as applled in the CRST Loss Report. Taylor's
comments are as follows:

‘The General Acconnﬂng Office Review of RMC's Capltalization and
Interost Rates

The Government Accounting Office (GAQ) criticized RMC's use of the
1955 real prime rate (2.79%) in capitafizing the Cheyenne River losses;

A key question in evaluating the consultant’s selection of 8
discount rale is whether it accurately refiects the discount
rate that the tribe would have used In the 19508, Historicat
documents indicate that the tribe and MRBI used a 4-



186

ATFACEIMENT_&{

percent discount rate.® Moreover, the tribe requested that
ita settlement draw interest at 5 percent. This Information
suggests that the tribe’s discount rats was higher than the
prime rate assumed by the consuitant (US GAO, 1898, p, 8).

But GAO’s crificism misses the mark on several levels, The text cited
above provides no analytical context that would shed light on how and
why the tribe used 4%, how that rate was derived, or what justification

was given for its use. According to the fooinote in the GAO main report
{quoted in full here as footnote 38), MRBI (not the tribe) used 4% in the
manner 3 real interest rate would be applied, but the report is silent on the
tribe’s analytical use of it.

In response to RMC's Comments defending the use of the prime rate,
GAQO further elaborates (in Appendix IV) the points made above,
observing that notes from a negotiation conference indicate that: ) the
tribe was the first to introduce the 4% figure in 1952; §) the tribe’s seven-
member negotiating team and attorney were present when it was
introduced; and Ji) the Chalrman of the tribe and the fribe’s atiomey
discussed and explained how the damages were astimated (US GAO,
1998, p. 50). But these details do not shed light on exactly whether and
how 4% represents the tribe’s opporiunity cost of capital. In faimess to
the writers of the GAO report, the analysis explaining the tribe’s use of 4%
may be lost to history. Regardless of the reason however, the GAO
report does. not provide sufficient analytical context ta confirm or rebut the
prasumption that 4% represents the tribe’s opportunity cost of capital.
From the GAO's coverage of the issue it is nat even possible to discern
whether the tribe used the 4% rate as a rea} or nominal rate.

The GAO report also obsetves that the tribe requested that its settlement
draw 5% interest — a rate higher than the nominal prime rate (3.16% in
1955, the year of analysls in the Cheyenne case). But this is not
evidence of an actuat discount rate; it is a position taken in a negotiation
which may or may not reflect actual time preferences or opportunity costs.
The GAO report has not offered compelling evidence that either the
tribe's cost of borrowing or its time preferenca is inconsistent with the
application of the real prime rate for capitalization. indeed a prior GAQ

* The context in which the 4-percent discount rate Is used indicates that it is real — that Is, net of
infiztion. For example, to mlcuiste hva!ueofﬂmberpmduﬁsioregom MRBI capitalized the anrual
use value of timber prodi it in this calculation s an assumption that the annual
usevaluelswnstamwarﬁmeae real). Toenwrammthempuanzslimeal
digeount rate must atso be real, (Foolnolehsmqwlsdﬁmbommﬂmmeongmal)
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report (US GAQ, 1981, p. 20-21) noted the difficulty of determining the
fribe’s time preference during the 15508 and suggesied neither a
quantitative nor a directional adjustment to the use of 2.5% for the
Standing Rock Sioux (SRST) ~ a rate lower still than RMC used in its
CRST analysis (2.79%).

Notwithstanding these complaints, the 1998 GAO report actually uses an
interest rate to bring fosses forward in time - the AAA coiporste bond rate
- that would seem to enderse the use of the prime rats, if for no other
reason than because the bond rate and the prime rate are aquivalent in
pracical tarms over the time period relevant o the Economic Loss
Analysis.* They do not move in lock-step, of course, as they represent
" different sectors of the debt capital manoet, yet the average yleld on AAA
bonds in 1858 was 3.75% and the prime rats was 3.83% (Federal
‘Reserve Bank, 2005). More importantly for the practical purpose of the
Economic Loss Analysis, over the period from January 1958 through
December 2004 AAA bonds yirlded an annual average retum of 8.01%
while the prime rate yielded 8.15%. As Figure 1 showns, a doilar of
principal in January 1958 yields virtually the same amount of future vatue
in 2004, despite compounxling over nearly half a century.

Hsunl
One EiclirCoinpoundedat the Prime Rme and #t the A Componate Bond Rebe |
1958-200¢ ‘ :

E.!SS‘S

L™ 1995maGMoﬁsadMaalmtandwmatbnm ‘The upper estimate usad the
nomlnalcorpomebondra!o Thek:-wer i d by inftation sione (US GAO, 1588, p. 3).
However doing 20 is tach b mninﬂation-ody approach does hot account for the
mammavalueofmneyumiw:eappmxknateﬂmumesopmﬂtymd
compensation.
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By lis explicit use o AAA corporate bond yields, then, the GAQ repoit
endorses those rates as a proxy for the relevant opportunity cost of
capital going forward from the 1958 loss. Consistency in the analysis
would require using the same opportunity cost of capital to bring the
forecasted atinualized losses back tn 1958 present value. And since the
annual forecasts are in real dollarz, that rate must be the nominal rate
minus inflation (as acknowledged by the GAQ report's quoted footnote
above). As a matter of facts, the difference between the 1958 real prime
rate (2.07%) and the 1958 real AAA corporate hond rate (2.03% = 3.79%
-'1.76%)} Is a quibbie: two hundredths of a point or only 2% of the
perpetuity present value.

One could take the altemative approach and accept the GAO repoit's
contention that 4% is the appropriate inflation-adjusted opportunity cost of
capital In 1858 (per the MRBI's use of that figure), If 8o, consistency
would require bringing the losses forward from 1858 to the present at a
‘nominal rate consistent with a 4% real rate in 1858. That could mean a
constant 4% plus inflation or something like a prime-plus two or AAA-
bonds-plus-two, given the relative position of thosa real rates and 4%. In
either case, the accumulation of interest on the unpaid damages would
approximately make up for the heavier discounting of the real values.
There's ho free lunch to be had except through the emonenus application
of inconsistent inflation-adjusted rates for moving values backward and
forward in time. .

The Economic Loss Analysis and the GAD repprt are virtually on the
sams page with respec! fo interest and should be regarding capitalization
toe, 50 long as the GAQ maintains conceptual consistency between the
two values. The aspersions that the GAO report casts against the resl
prime rata as a capitalization rate {via references to MRBI uses of real
rates substantially in excess of it and to tribal negotiating stances) would
violate this consistency. The GAO report cannot have it both ways: a high
discount rate when dividing future vatues for present value (e.g., 4% real)
and a lawer rate when mulfiplying principal to get interest (e.g., corporate
bonds at 3,78% nominal in 1958).*® The GAO report has not offered any
compelling evidence for an inconsistent approach between the
caphtalization rate and the interest rate (after proper inflation adjustment —
that Is, no evidence worthy of overturning the general principle that costa

benefit analysis should use consistent rates going forward and backward
in time,

* Given that inflation was 1.76% in 1958, this is quite a substantial and sgaressive Inversion of the
quantities that would actually be used.
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The 1958 GAQ report's discussion of the discount rate needlessly
clouded the issue. Unless they can introduce hard evidence that speaks
1o the relevant opportunity cost of capital, future critiques of the
approaches of the Economic Loss Analysis should acknowledge the
significant agreement between the approaches of theé GAQ report and
RMC's prior and current analyses of interest due and should only apply
inflation adjustments to those irales for discounting. To do othanwise Is to

mislead decision makers,
. Col ible Valuatio iz d Cons ¥ i

Consistency with the CRST"s Loss Report is again important regarding non-market
goods. During the development of the CRST's Loss Report, RMC had sufficient time to
be able to conduct research that put a floor under several estimates for values of non-
market goods. Although lowering the resultant oulcomes, thase estimates are more
difficult to reject as without basis. So the Tribe herain has adjusted Its 1986 Loss
Report estimates of consumers” surplus in line with the CRST's Loss Report.

The Oahe Dam was premised on economic analysis, more specifically cost-benefit
analysis. It is RMC's position that the Army Corps misused principles and standards of
analysis where applied to the Tribe i.e., by understafing costs incumred by the Triba by
reason of the Oahe impoundment while, at the sams time, overstating futurs project
benefits, Thig ls Impartant because the margin between social benefits to social costs
for the Ozhe project was very narrow, if cost and benefits were portrayed accurately;
theoretically, the project would not have passed the cost-benefit test.

Because the law governing the Oahe taking included indisputable language that the
Tribe be made whole after suffering taking iosses, social accounting principles are
required to be employed for analysis purposes. The Anmy Corps, nevertheless,
insisted that market valuation techniques be utifized in conffict with economic analysis
principles and standards which they liberally used elsewhere to boost the benefit side
of the cost-benefit calculation for the project,

On the Fort Berthold taking, Ronald Cummings™ said “fair market* values offered the
Tribe wonld have been only 10 percent of the value of the "income-generating
potential” of the Fort Berthold taken lands in 1950 and, more importantly, would have
been "totally insufficient to have allowed the Tribe to raplace their taken lands by
market purchases of contiguous farms below the dam site.”

® Resource sconomist and former Chairman of the Department of Economics, University of New
Mexico,
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AS with the Cheyenne River taking, the law provided that Fort Berthold should be made
whole. Fair market valuation of the taking lands was not going to accomplish this.
Cumimings said:

... it was argued that the principles underlying the concept of “fair market -
value” ars not those which are appropriate for assessing the value of the
Tribes' loss; their loss of a fundamental part of a social economic base.
For such losses, we have demonstrated principles long established in
sconomic theory and fong used by such agencies aa the Bureau of
Reclamation and the Corps of Engineers, viz,, the principles/standards of
social accounting. Had social accounting principles been used in
assessing surface land values of the Tribes' taken fands in 1850, their
ioss wogld have been on the order of $47 million, rather than §3.7

million.

Cummings argues, cofrectly, that social accounting principles were mandatad for
establishing values for foregone tribal resources. To carrecily value the Tribe's
rasources lost to the impoundment at the time of the taking, the Army Corps would have
had to establish an appropriate ufility vaiue of those resources to the Tribe. The!
refused-to do this. .

Economists have developed methods for deriving non-market estimates by appiying
contingent valuation methods (CVM) or the amount of compensation which would be
required to be paid (willingness to accept or pay), that will restore the ufility level o
individual{s) who experlence a decremental loss of a good."!

Foilowing this, the government has estabiished principles and standards to be used by
federal agencies in formulating plans for the implementation of water projects. The
willingness to accept - willingness to pay criteria can be applied when non-market
estimates need to be established whers CVM can be applied.

RMC utilized, conservatively, economic valuation techniques to established foregone
values for Cheyenne River resources in 1954, A complete discussion of this valuation

* Cummings, Ronsid G., Just Compensation for Lands Taken from the Throo Affillated Tribes
of the Fort Berthold reservation for Ganison Dam, Resource mahagement Associates, Albuguerque,
New Mexico, November 1984, p. 20.

41 A. Randall, Resource Economics, (New York: John Wiley & Son, 1987). Note: Willingness t
accept is generally an upper bound, while willingness 1o pay, a lower bound (J. Leitch).



191

ATT;\CHMENT_&Q

is found in the CRST Loss Report. Suffice to say here Is that the resultant numerical
outcome of the CRST Loss Report analysis by RMC was very ciose to GAQ's
alternative valuation outcome of January 1988,

Consumers” Surplus. As stated above, history has shown that in the Oshe taking the
government overestimated many project benefits while underestimating project costs, in
particular their costs for compensalion for the taking of indlan economic resources. On
the other hand, promised project benefits for irrigation and major recrestional sites
never materialized in Indlan country afier the dam was closed,

Exceptions {o this is are production of hydropower — a highly profitable project benefit -
- and {o a lesser degree, downstream flood protection. it is noted that the Army Corps,
the government's project developers, still maintalns operating control over the profitabla
power production operations. Such revenue benefits, of course, are bhuilt, In large pan,
on the destruction of indian counby's valuable bottomiands.

in establishing just compensation for the loss of Indian lande to the project, cost-benefit
criteria are utilized. The government has estabiished principles and standards for -
federal agencies ta be utilized for water related projects, Like criteria wers in place
during the development of the Oahs project and were utllized by the governiment's
MRBI. As explained sbovs, the time preference of the Tribe for its land regource base
was very low. That is, the Tribe was not willing to sell lis resource-based assets for
even very high price blds and would purchase like non-trust assets at even negative
rates of return (R. Cumimings). Likewise, the compensation variation (CV) required as
the sum of money which would make the Tribe, after the taking, no betier or worsa off
than before, was clearly high, Why is this so? :

The value of tribal homelands, especially the natural product and wildlife-tich riparian
cottonwood habitat along the Missousi, represented the last natural habitats the Tribe
could utllize for its traditional economic and cultural pursuits remaining after & century
and one-haif of constant encroachment on tribal homeland resources by the
government. .
Thae taking and its disruption of the tribe's economic, cultural, and religious systems
caused extensive resentment, distrust, and the bellef that anca again the people were
being unjustly exploited by the govemiment for the benefit of non-Indians.

The Tribe's existing, resource-based, livelihood and cultural (in part recreational)

. pursuits would be destroyed. Given the limitations of economic oppartunity at
Cheyenne River and Standing Rock, once bottomland resources were destoyed, it
would be unlikely that the economic benefits derived from these lands would be
replaced with wage incomes. This has been borne out today as, even forty years afler
the impoundment, unemployment rates at Cheyenne River and Standing Rock hover
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around the seventy to eighty percent rate according to Bureau of Indlan Affairs’ (BIA)
statistics. '

Other social cost impacts, not caiculated in economic losses; were incurred by the
Tribe from the taking and are truly profound. Resultant rellance on USDA commadity
foods - rather thaa lean wild meais and healthiful natural products — which were laced
with salt, sugar and fat, have no doubt led to the high Incidence of disease — like
diabetes — now seen in high rates among tribal members. The rise in the rates of
alcoholism amongst tribal members, and eatly deaths, over the sense of loss and its
resuiting dislocations is always attributed to the Oahe taking by tribal members, The
value of the destroyed natural habitat environment — its amenity value — can never be
brought back. The grief and psychological disruption from the loss of community,

socia] structures and religious places has been penmanently damaging to tribal
members. .

Can the Government argue that there exjsts no consumers’ surplus for the Tribe's
wildlife, imber, and natural products before the taking? If consumers’ surplus would be
established by the values the Tribe placed on these producis heyond estimates made
by various federal agencies in the early fifties, then the valua representing consumers’
surplus for these products was clearly substantial.

Because prices were not established in any market for these products, the MRBI
employad substitute price estimates o determine loss values, usually by comparigon
with what they considered the closest altemative non-traditional good. This was a
limited methad for attaching values to traditional Indlan producis, one which tends to
seriously undervalue indian products.

The utilization of forest products for housing, profective winter shelter for ivestock, for
outside summer shade, for winter fuelwood, and for religious ceremonies played a
significant role in the traditional Indian economy. The hatvesting of wild game provided
a sighificant and wholesome food for the Sioux diet. The use of processed game skins,
fur products, and other wildlife products played an important rale in dress products
utilized during traditonal singing and dancing contests and for natural craft production.
Other products were utilized for religious purposes. The processing of wild fruits was
impottant to maintaining the Sioux diet. The use of other natural woodtand products for

medicinal purposes was fundamentally important to Sioux kaditional culture and
meadicine.

The destruction of these irreplaceable and valuable products was not even recognized
or valued by the Government as a loss. Itis indlsputable that these products cartried a
high consumers’ surplus loss with their destruction because of the high value the Indian
people placed on them, It is also indisputable the Tribe's willingnass to accept
monetary campensation in lieu of these traditional economic base resources and
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Such ecohomic pursulls by Sioux families have jong been recognized by authorities
familiar with traditional Indian economies. Mid-way thiough the twentieth century, such
traditional economic behavior and activity was still significantly employed by the
Cheyenne River and Standing Rock Sioux along the Missouri River. # was this

traditlonal Indlan economic activity that was almost entirely destroyed by the Oahe
Dam.

products was also very high.

MRB] valued Indian traditional products as the total value of the annual harvest. RMC
similarly valued, with the consumers’ surplus loss exception, the total annual product as
the annual value, following the Government in thie instance. MRBI reasoned that "most
of the harvesting of these producis is done by Indian labor using relatively inexpensive
equipment. Much of the work of harvesting is performed by labor having little or no
opportunity for other productive employment. Where harvesting costs are negligible
the net value of harvested natural products approaches their gross value.™?

Estimaied consumers’ surplus values were attached to al) of the traditional natural
product values which were, far all practical purposes, completsly destroyed by the
impoundiment and where no altemnative modam good could serve as a substitute.

In a willingness to pay study conducted to establish values for North Dakota hunting
and fishing activitles, consumers’ surplus was found o be, conservatively, 40 percent
of the total daily expenditure.® 1t is racognized that willingness to pay is an acceptable
contingent valuation* method utilized to estimate non-market values. Furthermore, it s
recognized aa a more conservative valuation approach than willingness o accept,
which is considered a higher houndary. Because of the lack of data available to
estimate contemporaneous consumers’ susplus losses for fraditional products at
Cheyenne River and Standing Rock, RMC has incorporated a 40 percent consumers'
stirplus loss valuation floor for all traditional indian preduct categeries - accepting the
willingness to pay for hunting and fishing as the jower limit of consumers’ surplus
losses at Cheyenne River and now, herein, for Standing Rock.

“ MRBI, Report Number 138, p.13.

4 Anderson, et.al., Gukéelines, p. 28, Ancther willlngness fo pay contingent valuation study
repoﬂadonbyPuarH.PeamiandEconoqu(z-aa)evsmatedpemnmm'aurplmafhin
gamehunﬁngmmm.mwmmw.wmmmgnwmm
surplus vajue for thesa hunlers for the blg game rescurce was 72 percent of their expanditure.

* Note: Cenlingent valuation studieg value itsms that are not traded In markets and where
individunls are asked to placa valtes on non-market itams contingent on a hypothetical market in which
{o'trade them.
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To not estimate, conservatively, obvious minimal vatues for consumers’ surplus losses
would be, as E. J. Mishen has said, o stand cost-benefit theory on its head, If
consumers' surplus does not exist in this instance, wheve irreplaceabls, highly valued
goods are completely removed from society, then it does not exist at all.

3._The Govemment's Use of MRBI Report Number 138

During the final late negotiations between Congress and the CRST Tribe in 1954, the
Government refied heavily on its MRB] Report Number 138: "Damages to Indians of
Five Reservations from Three Missouri River Reservoirs in North and South Dakota,*
This report has several serious shoricomings and Is reviewed here becauss the
govemment sometimes still refers fo it as an authoritative report.

RMC in the CRST Loss Report had serious concerns about the Govemment's analysis
to determine value as represented in MRBI Report 138: concerns of conflicl-of-interest
regarding timber assessments and the questionable application of cost-bensfit
principles on the part of the government between 1851 - 1954 to name two.

, .
The authors of this report played fast and loose with valuation numbers, An example of
this was reported in the CRST Loss Report document and is restatad bejow,

- MRBI calculated Cheyenne River's direct damages which amounted to, in thelr opinion,

$2,053,117. Applying their Fort Berthold ratio of 1 to 3.42 to establish tota] indirect
costs, they arrived at a total damage estimate for Cheyenne River of $7,021,680, line
38, Table 1 (MRB| Report). Thay then added all of their underestimated indirect
damages (all the separate damages categories calculated in the report) for Cheyenne
River and found, not surprisingly, they only camea to $3,215,308.

The MRBI authors had found a valuation figure which even fell below the already
discredited Fort Barthold settlement rate. How did MRB} resolve this problem? They
simply increased the indirect damages category by $1,753,235, line 36, so that ail
indirect damages would add to $4,968,543 to satisfy their artificial ratio requirement.
Looking at their explanatory footnote for this category, called all other_damages.
mostly intangible”, MRBI explained this value was derived because: "since a more
satisfactory basis for computing intangible damages was not available, the amounts
shown here were obtained by subtracting the sum of al other items from total
damages.™®

MRB! had essentially created $1,753,235 In indirect damage values out of thin air - an
easy target for Congressional axe wielders - after struggling with damage values in

43 MRBI, Report Number 138, Table 1 winotes, p, 24.
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terms of nickels and dimes in the report’s main body. Unfortunately for the Tribe and
true to form for the termination era, sharped-eyed Congressional budget cutters spotted
this undocumented valuation adjustment and eliminaied all of it and more from the
Tribe's indirect damage requests, thus making the final Cheyenne River settlement
substantlally worse than the "discredited” Fort Berthold seftiement by achieving a total
damage to indirect damage seftiement of 1 to 2.39.

The report went unusually far to discredit the Tribe's utility values for wildlife, plant, and
fand resources. it stated the value of game to the Indian people was less becausa they
were more skillful hunters, used cheaper equipment, and needed no long distance
travel for hunting. it valued wild game employing grocery store food atternatives, as
replacement values, for the Tribe's lost wildlife resources. This argument was deficient
and would not have been put forward except that the Govemment was at the height of
its termination policy and was sure that such arguments would not even be defended
against by knowing govemnment officials. The pre-lermination era MRBI Report 117
never mention such an argument. : :

The alternatives to make the Tribe whole here are not fat laden commodity canned or
super market chickens, essuming the members had wage Incomes sufficient to
purchase such items, after the taking, but their real replacement values, The
Government, recognizing It could not make the Tribe whole with like replacement lands
or lieu lands (too expensive and politically not feasible), offered low cash settiements
and drove down the Tribe's estimates wherever they could with its MRBI Report
Number 138. .

it is RMC's opinion that the Government's cost analysia for "indirect damages” In 1953-
54 was built on a house-of-cards valuation technique that has finally fallen-in by the
weight of historical truth.
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Mr. Chairman, Members of the Committee, thank you very much for the opportunity to
testify on the Tribal Parity Act, S. 374. I am Lester Thompson, the Chairman of the
Crow Creek Sioux Tribe. It is an honor for me to be here with Chairman Mike Jandrean.
Chairman Jandreau is the most senior Chairman in our State and in the Great Sioux
Nation. I am the most junior Chairman in the Sioux Nation, having been elected

Chairman in April. I took office, along with a new Tribal Council, in May 2006.

1 also would like to thank Senator Thune for introducing the Tribal Parity Act and
Senator Johnson for cosponsoring. This legislation before you is of extraordinary
importance to our Tribe. I am delighted that it is the subject of my first appearance

before Congress.

The members of the Crow Creek Sioux Tribe were relocated after Little Crow’s War in
Minnesota. People were transported on barges from Minnesota stopping at Santee and
then we moved on to Crow Creek. Many lives were lost along the way. We are members
of the Isanti and Thanktowan divisions of the Great Sioux Nation. We speak Dakota and

Nakota dialects. We have three districts on the reservation, and are a Treaty tribe.



197

The Crow Creek Sioux Tribe consists of 225,000 acres located in Central South Dakota.
Our Western boundary is the Missouri River. In 1944, when the Congress enacted the
Flood Control Act and authorized implementation of the Missouri River Basin Pick-
Sloan Plan for water control, two of the dams, Fort Randall and Big Bend, flooded over
16,000 acres of our best and most productive bottom land. It was also the very land where
a majority of our people lived. The cost to Crow Creek in human terms, and

economically, was astronomical.

We lost:
¢ Qur hospital;
¢ Housing units;
e Tribal Buildings and other structures;
e Schools;
» Businesses;
* Roads;
e Acres of waterbed and timberland, and domestic and ranch water systems;
e Food sources, such as fishing, hunting, and subsistence farming; and

s (Ceremonial grounds and traditional medicines.

Qur way of life was altered irreparably. Before the dams, the lifestyle was simple. The
people worked in a community garden. In the evenings, the people would gather to share
that day’s catch of fish and the food gathered. They would meet to visit, pray, sing, and
dance where the Bureau officials could not observe. The children attended boarding
school within walking distance of their homes and family. The way of life, the social
interactions, the camaraderie and sense of being one people — one Tribe, was destroyed
by the environmental changes and forced relocation. The hospital and school were never
replaced. The traditional medicine that grew solely in the waterbed and the Ceremonial

Grounds are irreplaceable.
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When the relocation took place, some purchased homes with the $500 compensation
received. Others received homes in low rent housing — a project constructed of fifty units

in an area smaller than a city block.

The elders observed that this is when the change occurred. People started to watch each
other, argue with each other, begrudge each other, and become disgruntled. With the loss
our school, the next option was the Immaculate Conception Boarding School, 13 miles
away. The students were no longer able to walk to their homes and families on a daily
basis, and those teaching were not people who believed in the heritage, culture, and
customs of the students. Abuses that occurred in Catholic Boarding Schools are well
documented historically, and I will not expand, except to say that the loss of our school
negatively impacted our people on a much larger scale. This impact on the social

development of our people has rippled down through generations.

Our Reservation is in Buffalo County, South Dakota. Buffalo County is the POOREST
COUNTY IN AMERICA, and also has the highest cancer rate in the Nation. Many
Elders believe that the building of the dam and disturbing the earth and the water flow

released death in the air.

Chairman Jandreau has spoken eloquently regarding the desire to join the global market
and seeking economic parity with the rest of America. I strongly agree and support those
goals. But at Crow Creck, we must first achieve parity with Chamberlain, South Dakota,
just twenty-five miles away. A small town of just 3,000 people, Chamberlain’s
unemployment rate is approximately the state average — 5 percent, while the rate at Crow

Crock is over 80 percent.

For us to move forward, we must improve our infrastructure and create an environment
that is conducive to human and economic progress. The Crow Creek Sioux Tribe
Infrastructure Development Trust Fund Act enacted in 1996 (P.L. 104-223) awarded
$27.5 million to the Crow Creek Sioux Tribe. Of the $27.5 million, the Tribe is allowed
to utilize the interest. The Tribal Parity Act would greatly enhance the trust fund, thus
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increasing our available monies and allowing us to leverage with the private sector. The
first year of the trust find, we received slightly over a million dollars. Due to fluctuating
interest rates, the yield has now dwindled to slightly over $700,000, and is not a set or
guaranteed yearly axhount. We have utilized the interest to do a number of things to
improve the situation of our people, including the following:

» Purchase a small school with a gymnasium in the Big Bend District — the furthest
outlying district. We are able to provide Kindergarten through 6" grade education
to students in that area, preventing the necessity of an hour-long bus ride each
way to and from school;

o Construct a Community Building in the Crow Creek District, providing a place to
gather for socializing, celebrations, and funerals;

¢ Construct a Community Building in the Fort Thompson District, utilized for
community events, program presentations, wakes, weddings, dance, meetings, and
as a polling place;

e Set a higher education program to assist students in college;

o Purchase land to increase the land base; and

o Improve damaged roads and upgrade our water plant.

These initiatives just begin to scratch the surface. The legislation we are discussing
today, S.374, is intended to supplement our existing trust fund. As you know, it passed
the Senate three times in the 108" Congress, both as a stand-alone bill and as an
amendment. All three times the measure died in the House. The Tribal Parity Act was
again reported by this Committee on June 26, 2006, but has yet to come before the

Senate for consideration.

The Army Corps of Engineers has estimated that the Pick-Sloan Project’s overall
contribution to the U.S. economy averages $1.27 billion annually. According to the
Western Area Power Administration, the agency that administers the Pick-Sloan Project,
receipts from the project in 2006 are likely to total $119 million and the same every year

after. The $69 million dollar increase to the trust fund requested in S. 374 (as amended)
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would bring the trust fund balance to $96 million — less than one year’s receipts the

government receives from the Pick-Sloan Project.

The expanded trust find would enable the Crow Creek Sioux Tribe to make not just
significant, but magnificent strides in growth and development. Economic development
and environmental improvements would change the lives of our people, our children, and
all future generations of Crow Creek Sioux. It would assist in putting Reservations on
paraliel ground, enabling us to compete economically, with Chamberlain and the rest of
the United States, as opposed to remaining in our current state, operating below the
standards of most Third World Countries.

The recent GAQ report entitled “Analysis of the Crow Creek Sioux and Lower Brule
Sioux Tribes’ Additicnal Compensation Claims” criticizes the Tribes for not using “a
final asking price.” Mr. Chairman, there is not a Tribe or Tribal member that could
possibly place a monetary value on the loss and detrimental impact the Pick-Sloan
Project has had on our people. “Official” documents use terms such as “Lake Sharpe” ot
“Lake Francis Case” to identify the land overtaken by the Pick-Sloan Project. In the
every-day language of the Tribal people, the land is called “taken area” or “taken land.”
Because it was taken. The land taken was the richest portion of our reservation. There
were no offers or deals made to sell the land, and no assessment done to determine the
value of the land. Even if there had been an assessment, the medicinal plants grown on
the land and the Ceremonial Grounds hold a higher, non-monetary value. The

devastation this has wrought still remains today for all to see.

The Crow Creek Sioux Tribe is consulting with experts such as Dr. Mike Lawson to
estimate a monetary value, but his name or expertise is not mentioned in the GAO report.
The compensation listed for Crow Creek Sioux Tribe in the Tribal Parity Act is not based
on the highest asking price, or based on the price for the Santee Sioux, the Lower Brule
Sioux, or any other Tribe. Each Tribe is unique, but what binds us together is our

sovereignty. We are asking for the ability to maintain our sovereignty.
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A Christian group visited the Crow Creek Sioux Tribe, stating that they had read about
the poverty on the Reservations and the fact that Crow Creek is in the poorest county in
the America. After visiting, the group called the situation a National Shame. As
Chairman of the Crow Creek Sioux Tribe, I want to see the deplorable statistics change. I
do not want our situation to remain a national shame. We are not asking for charity, for a
handout, or even for your pity. We are not even asking for a helping hand. We are

simply asking for fair and just compensation.

For the men, women, and children of the Crow Creek and Lower Brule Sioux Tribes,
there is nothing more important right now than moving forward with the Tribal Parity
Act. The new Tribal Council, including myself as Chairman, understands the challenges
that lie ahead. Qur reason for running for office and our daily motivation is to improve
the situation and make a positive difference for the people of the Crow Creek Sioux
Tribe. The Tribal Parity Act is an essential step in our efforts to reverse the downward
trend and move forward. We urge the Committee to file the report and bring §. 374 to

the Senate Floor for consideration as soon as possible.

Thank you for the opportunity to testify before your Committee, and I will be happy to

answer any questions you might have.
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STATEMENT
OF
CHAIRMAN MICHAEL B. JANDREAU
BEFORE THE
COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

JUNE 14, 2006

Mr. Chairman, Members of the Committee, thank you very much for the opportunity to
testify on the Tribal Parity Act, S. 374. 1 am Michael Jandreau, the Chairman of the
Lower Brule Sioux Tribe. Ihave been Chairman of the Tribe for twenty-seven years, and

served on the Council for seven years before being elected Chairman.

The legislation before you this morning is of great importance to our tribe and our people.
I would like to thank Senator Thune introducing the legislation, and Senator Johnson for
cosponsoring. 1am joined today by members of our Council, other tribal members, and

our Counsel, Marshall Matz with the law firm of Olsson, Frank and Weeda.

The Lower Brule Sioux Tribe is a constituent band of the Great Sioux Nation and a
signatory of the Fort Laramie Trcaty of 1851 and the Fort Sully Treaty of 1865. The
reservation is approximately 230,000 acres in central South Dakota. The Missouri River

establishes the eastern boundary of the reservation. Historically, the Missouri’s



203

bottomlands provided food, wood for shelter and fuel, forage for cattle and wildlife, and

plants utilized for medical purposes.

In 1944, Congress enacted the Flood Control Act, which authorized implementation of
the Missouri River Basin Pick-Sloan Plan for water development in the Missouri River
Basin. Two of its main-stem dams, Fort Randall and Big Ben, flooded over 22,000 acres
—-approximately 10% of the entire reservation and our best bottomland. In addition, it
required the resettlement of nearly 70% of the resident population. For the Lower Brule
Sioux Tribe, the human and economic costs have far outweighed any benefits from the

Pick-Sloan project.

The Congress responded in 1997 with the Lower Brule Sioux Tribe Infrastructure
Development Trust Fund Act, Public Law 105-132. This legislation has been of '
enormous benefit to our people. It established a Trust Fund of $39,300,000 for the
benefit of the tribe. With this Fund, and using leverage, we invested over $27 million in
our entire infrastructure. We have built:

* A new community center,

¢ A fribal administration building,

s A detention center with a courthouse and police department, and a

*  Wildlife building.
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We have also used the fund to improve tribal housing and employ 250-270 individuals
(both youth and adults} in the summer months. In short, the trust fund is allowing us to

improve our economy and the quality of life on the reservation in many ways.

The legislation before you today, S. 374, is intended to supplement our existing trust
fund. Tt passed the Senate three times in the 108 Congress, once as an independent bill
and twice as an amendment to other bills. All three died in the House. The Parity Act
was again reported by this Committes on June 30, 2005, but has yet to come before the

entire Senate for consideration.

Mr. Chairman, in all honesty, I am completely baffled by the recent GAQ report entitled

“Analysis of the Crow Creek Sioux and Lower Brule Sioux Tribes’ Additional

Compensation Claims”. It is the most frustrating government document I have read in all

of my years as Chairman.

Essentially, the GAO makes two criticisms of the Tribal Parity Act and the approach used
by our consultant, Dr. Mike Lawson. First, the GAO criticizes us (and it is, in fact, the
Tribes that the GAOQ is eriticizing) for not using “the final asking price”. Second, the
GAQO is indignant that Dr. Lawson suggests one level of compensation, and not a range. 1
would like to make several points in response:
1. The Congress never established the final asking price as the standard that must be
used for determining what is fair compensation under the Flood Control Act. Ina

business transaction when two parties are negotiating with equal standing, I can
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understand how the last asking price would indicate the true feelings of the
parties. That is clearly not the caselhere. There was no “negotiation”. Our land
had been flooded and we were trying to do the best we could. The Congress
should look at all of the facts when trying to evaluate the appropriate level of
compensation and not be blinded by the last offer.

2. GAO criticizes Dr. Lawson for not providing a range of reasonable compensation
levels based upon different policy assumptions, but then the GAO does the same
thing and fails to give you, the Congress, a range of possibilities.

3. Beyond the numbers, there is a tone to the GAO report that is deeply disturbing.
Dr. Mike Lawson is a nationally recognized expert on the Flood Control Act and
the Tribes affected by that legislation. Yet, the GAO does not even mention his
name anywhere in the document. Dr. Lawson is a consultant to two sovereign
Indian tribes. The GAO has every right to disagree with him, or with me, or with
anyone else. But I would hope they also recognize that a mechanical application
of a standard formula may not apply In all cases. The tribes are not one size fits

all.

Our best land was taken to benefit America. Our Tribe is not seeking charity; we are
seeking justice and parity with other Missouri River tribes that have been adversely
affected by the Flood Control Act. There has been no one, clear policy decision by the
Congress on how to determine what is just and fair compensation for Missouri River
tribes. The Trbal Parity Act is not based upon the “highest asking price”. And we are

not seeking Parity with the Santee Sioux, who has received the highest amount on a per
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acre basis. We are seeking what Dr. Lawson, the recognized national expert, believes to
be fair and owing from the United States to the people of Lower Brule. The Congress has
the power and the obligation to make a fair policy decision. You are not bound by any

one formula or test, as, I believe, the GAO would have you believe.

This legislation would, if enacted, add to our trust fund and allow us to aggressively
attack the many human challenges we face on the reservation. Further, we could more
adequately build our infrastructure to the point that it would be possible to attract a

private sector economy.

As you know, sovereignty is key to tribal existence. But, in the long run, for sovereignty

to survive, there must be some type of economic sovereignty as well. We must develop a

private sector economy and jobs for our people. The legislation before you will allow us

to do all of that. We will be able to improve education, health care, housing,

transportation, the justice system, and so many other services.

As much as we need this legislation, let me stress that we are not asking for a handout.
This legislation is intended to provide more complete compensation for the loss of our
best land and other costs suffered by the Tribe. The Army Corps of Engineers has
estimated that the Pick-Sloan project’s overall contribution to the U.S. economy averages

$1.27 billion per year. The Tribal Parity Act must be seen in that context.
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The Lower Brule Sioux Tribe is making great progress. Our unemployment rate is the
lowest of any reservation in South Dakota, but it is still much above the national average.
My goal as Chairman is to see Lower Brule fully participate in the United States
economy while maintaining our heritage and identity. It is very painful for me to read
The World Is Flat by Thomas Friedman and realize that globalization is passing over
Lower Brule and the Indian reservations of the United States. China and India, for
example, are revolutionizing their economy while Indian reservations are essentially

ignored.

The reservations are a part of the United States, but we are not a part of the US economy.
Mr. Chairman, I am not here today to outline a comprehensive agenda for Lower Brule or
for tribes, generally. Iam here to say that the Tribal Parity Act is the essential next step
to improving the quality of life at Lower Brule and it is completely justified. We urge
you to finally file the Committee report and bring it to the floor of the Senate as soon as
possible. It has been exactly two years since I first testified on the Parity Act. Our Tribe
needs and deserves the benefits of the Tribal Parity Act, as adjusted to reflect a more

accurate mathematical computation.

We urge the Committee to amend S. 374 to provide $129,822, 085 of additional
compensation to Lower Brule and $69,222,085 of additional compensation for Crow
Creek. These figures are far lower that our highest asking price and are lower than the

amount provided to the Santee. It is, in short, fair and just compensation for the complete

disruption to our reservation life and the taking of our best bottom lands., Thank you. 1

would be pleased to answer any questions.
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STATEMENT
OF
DUANE BIG EAGLE
BEFORE THE
COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

JUNE 15, 2004

Mr. Chairman, Mermbers of the Committee, [ am Duane Big Eagle, Chairman of the
Crow Creek Sioux Tribe. Thank you very much for the opportunity to testify in support

of the Tribal Parity Act, S. 1530.

First, I would also like to thank Senator Daschle for the introduction of the legislation,
and Senator Johnson for cosponsoring. The legislation before you this morning is of
great importance to the Crow Creek Sioux Tribe. We support it and urge its favorable

consideration by the Committee and the Congress.

The Crow Creek Sioux Tribe is, like Lower Brule, a constituent band of the Great Sioux
Nation and a signatory of the Fort Laramie Treaty of 1851 and the Fort Sully Treaty of
1865. The Missouri River establishes our western boundary, directly across the river

from Lower Brule. The Big Bend Dam connects our two reservations and its
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construction effected our two reservations in a similar manner. It flooded our best

bottomlands and required us to relocate our town; for us that is Fort Thompson.

In 1996, the Congress enacted Public Law 104-223 creating the Crow Creek Sioux Tribe
Infrastructure Development Trust Fund Act. It established a Trust Fund of $27,500,000
for the benefit of the tribe. The legislation before you today, S. 1530, the Tribal Parity

Act, would compliment that earlier law.

We are not seeking any advantage over any other tribe, just parity. The additional
compensation called for in the Tribal Parity Act was computed by Dr. Lawson based on
methodology used by the GAQ for other tribes. The amount included in the legisiation,
was not computed by either the Crow Creek Sioux Tribe or the Lower Brule Sioux Tribe.
It is the amount that Dr. Lawson has computed would bring us up to the standard used by

the Congress for Cheyenne River.

Candidly, Mr. Chairman, our tribe needs ever dollar that is fairly owed to us. Our
unemployment rate is too high, our health problems are a significant barrier to progress,

and our education and infrastructure systems are in need on great improvement.

With the interest on the trust fund, we could much more effectively meet the challenges
we face on the reservation, and these challenges can not be overstated. We are a small
tribe with great human needs. The Tribal Parity Act is vital to the progress and future of

the Crow Creek Sioux Tribe.
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Mr. Chairman, we all know....painfully....the history of the reservations in the United
States and the history of the Great Sioux Nation tribes, in particular. We are not near
any major population center. We have a casino, as does Lower Brule, but that will never
be a major source of income. For us to stand a chance, we must, at a minimum, be fairly
compensated for the land that was taken by the Pick-Sloan. The $78 million in the Parity
bill for Crow Creek, if added to our current trust fund, would give us a trust fund of $105
million. The interest on this trust fund would provide Crow Creek with the resources
necessary to make a significant difference in the lives of our people and the lives of our
children and grandchildren. It would, in short, give our Tribe a second chance. Thank

you for your consideration. I would be pleased to answer any questions.
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STATEMENT
OF
MICHAEL B. JANDREAU
BEFORE THE
COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

JUNE 15, 2004

Mr. Chairman, Members of the Committee, thank you very much for the opportunity to
testify on the Tribal Parity Act, S. 1530. Iam Michael Jandreau, the Chairman of the

Lower Brule Sioux Tribe. Ihave been Chairman of the Tribe for twenty-five years.

The legislation before you this morning is of great importance to our tribe and our people.
I would like to thank Senator Daschle for the introduction of the legislation, and Senator
Johnson for cosponsoring. 1 am joined today by members of our Council, other tribal
members, and our Counsel, Marshall Matz with the law firm of Olsson, Frank and

Weeda.

The Lower Brule Sioux Tribe is a constituent band of the Great Sioux Nation and a
signatory of the Fort Laramie Treaty of 1851 and the Fort Sully Treaty of 1865. The

reservation is approximately 230,000 acres in central South Dakota. The Missouri River
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establishes the eastern boundary of the reservation. Historically, the Missouri’s
bottomlands provided food, wood for shelter and fuel, forage for cattle and wildlife, and
plants utilized for medical purposes. In 1804, Lewis and Clark traveled up the Missouri
River, passing through our area during the month of September. Nothing has been the

same since that time.

In 1944, Congress enacted the Flood Control Act, which authorized implementation of
the Missouri River Basin Pick-Sloan Plan for water development in the Missouri River
Basin. Two of its main-stem dams, Fort Randall and Big Ben, flooded over 22,000 acres
---approximately 10% of the entire reservation and our best bottomland. In addition, it
required the resettlement of nearly 70% of the resident population. For the Lower Brule
Sioux Tribe, the human and economic costs have far outweighed any benefits from the

Pick-Sloan project.

The Congress, under the leadership of this Committee, and in response to legislation
introduced by Senator Daschle, responded in 1997 with the Lower Brule Sioux Tribe
Infrastructure Development Trust Fund Act, Public Law 105-132. This legislation has
been of enormous benefit to our people. It established a Trust Fund of $39,300,000 for
the benefit of the tribe. With this Fund, we have begun to revitalize our infrastructure.
We built a new community center, tribal administration building, and wildlife building,
among others. They are more than just buildings. It is allowing us to improve our

economy and the quality of life on the reservation in many ways.
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Legislation is now pending, S. 1530, the Tribal Parity Act, that would build upon the
earlier law. As you have heard from Dr. Mike Lawson, the Tribal Parity Act is intended
to do just that.....provide parity between the Missouri River Tribes. We are not seeking
any advantage over any other tribe in the Great Sioux Nation, only equity and parity. The
additional compensation cailed for in the Tribal Parity Act was computed by Dr, Lawson

based on methodology used by the GAO for other tribes.

Our tribe is asking for this legislation because the United States should treat all tribes
fairly and because of what it would mean for our people. It would, if enacted, add over
$147 million to our trust fund. With the interest on the trust fund, we could attack the
many human challenges we face on the reservation. Further, we could more adequately
build our infrastructure to the point that it would be possible to attract a private sector

economy.

As you know, sovereignty is key to tribal existence. But, in the long run, for sovereignty
to survive, there must be economic sovereignty as well. We must develop a private
sector economy. The legislation before you will allow us to do all of that. We will
improve education, health care, housing, transportation, the justice system, and so many

other services.

As much as we need this legislation, let me stress that we are not asking for a hand out or
charity. This legislation is intended to provide more complete compensation for the loss

of our best land and other costs suffered by the Tribe. The Army Corps of Engineers has
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estimated that the Pick-Sloan project’s overall contribution to the national economy

averages $1.27 billon per year. S. 1530 should be seen in that context.

The Lower Brule Sioux Tribe is making great progress. Our unemployment rate is the
lowest of any reservation in South Dakota, but it is still much above the national average.
Our goal is to participate fully in the United States economy while maintaining our
heritage and identity. We urge your support for S. 1530, the Tribal Parity Act. T would

be pleased to answer any questions. Thank you very much.

O
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