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(1)

S. 1763, S. 872, AND S. 1192

THURSDAY, NOVEMBER 10, 2011

U.S. SENATE, 
COMMITTEE ON INDIAN AFFAIRS, 

Washington, DC. 
The Committee met, pursuant to notice, at 3:00 p.m. in room 

628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII 

The CHAIRMAN. The Committee will come to order. 
Aloha, everyone. Today, the Committee will hold a legislative 

hearing on three bills. Two of these bills are designed to improve 
public safety in Native communities and improve the security of 
Native women and families. 

I am so glad that Senator Feinstein is here, and following her, 
I will complete my opening remarks. Welcome Senator Feinstein to 
the Committee. 

Senator FEINSTEIN. Thank you very much, Mr. Chairman. 
Would you like me to proceed? 
The CHAIRMAN. Please proceed. Yes. 

STATEMENT OF HON. DIANNE FEINSTEIN,
U.S. SENATOR FROM CALIFORNIA 

Senator FEINSTEIN. Mr. Chairman, this has to do with a bill that 
I have submitted that has been passed out of this Committee on 
prior occasions, and one has passed the Senate. And it goes back 
a substantial period of time. It has to do with a requirement that 
the Lytton Tribe of San Pablo follow all existing laws and regula-
tions if it seeks to expand its casino. 

Now, why is this bill necessary? The Tribe is currently exempt 
from critical oversight laws, particularly IGRA. The history of how 
this happened is important. The Tribe historically resided in 
Sonoma. 

Until mid-century, the Lytton Rancheria in Alexander Valley was 
their homeland. The Tribe was wrongfully terminated in 1961 and 
it took until 1991 for a court to restore the Tribe to its rightful Fed-
eral status, but the decision didn’t grant the Tribe any land and 
it forbade them from engaging in activities prohibited under the 
Sonoma County general use plan. Effectively, the court prohibited 
the Tribe from gaming in Sonoma County, which is a Bay Area 
county, but nonetheless not in the middle of an urban area. 
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Nearly a decade later in 2000, Congress passed the Omnibus In-
dian Advancement Act. A provision was air-dropped in the con-
ference bill without consideration by the House or the Senate 
which allowed the Lytton Band to acquire trust land in San Pablo 
where they purchased an existing 70,000 square-foot card room. By 
all accounts, the Tribe deserved to be recognized and to have land 
taken into trust, but the manner in which the land was granted to 
the Tribe was both controversial and unprecedented. 

The bill allowed the land to be taken into trust as if it were ac-
quired before 1988, when in fact it had been acquired after 1988. 
IGRA prohibits Tribes from gaming on newly acquired land, except 
in very limited instances: (1) newly recognized Tribes; (2) Tribes 
who received land as a settlement for a land claim; (3) re-recog-
nized or restored Tribes; (4) Tribes who have undertaken a two-
part determination. 

By treating the land as if it were taken into trust before 1988, 
the Tribe was able to avoid a two-part determination process. This 
statutory process, which requires the consent of both the Secretary 
of Interior and the Governor, would normally be required for this 
Tribe if Lytton expanded to a Las Vegas-style Class III gaming fa-
cility in San Pablo. 

Now, Mr. Chairman, four years later, a 600,000 square-foot, 
5,000 slot machine Class III Las Vegas-style gaming facility was 
what the Tribe proposed. Now, a casino of this size does not belong 
in San Pablo. When voters in California passed proposition 1(a), 
the law which authorized Indian casinos, they voted to allow gam-
ing facilities on Indian lands. The proposal was sold to voters as 
authorizing casinos on ‘‘remote reservations.’’ And the ballot argu-
ments reflect that as well. 

So later in 2004, I introduced legislation which would have 
stripped the provision that treats the land as if it were acquired 
before 1988. This would have prohibited the Tribe from conducting 
any gaming on their land unless they abided by the same law that 
the other 58 gaming Tribes in California do. The Committee consid-
ered the legislation in the 108th and 109th Congress. In the 109th, 
the Committee favorably reported the bill to the full Senate with 
a recommendation that the bill do pass. 

Soon after, I met with the Tribe to see if we could come to some 
agreement. I spoke with Chairwoman Margie Mejia, who I believe 
is here today, and Tribal leadership. I was and I remain sympa-
thetic to their concerns—poverty, healthcare, unemployment. In 
2007, we reached a compromise. The Lytton Tribe would continue 
to operate their Class II gaming facility at Casino San Pablo, but 
if they wanted to expand to Class III gaming, they would abide by 
the two-part determination. 

We put this compromise in legislation and it had the Tribe’s sup-
port. That is the legislation being considered here today. The 
Lytton casino would be subject to the same rules and regulations 
as every other Tribe in the State, but these would apply only if the 
Tribe chose to expand. So if the Tribe chose not to expand to Class 
III, the additional rules and regulations did not apply. So they 
were secure at least in Class II. 

The bill did not impact the Tribe’s Federal recognition nor did it 
impact the trust status of their land. At the time, the Chairwoman 
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was quoted by the San Francisco Chronicle as saying legislation 
would allow the Tribe to ‘‘operate the casino for the long term with-
out the threat of closure.’’ It was viewed as a win-win proposal. 

That is why the Lytton Gaming Oversight Act was favorably re-
ported by this Committee in the 110th Congress, and why it passed 
the Senate by unanimous consent that year and the next. But now, 
the Tribe does not want to continue to uphold our agreement. 

I met with the Tribe’s lawyer yesterday and he told me that the 
situation had changed; that other Indian Tribes, Guidiville and 
Scotts Valley, may open casinos in Contra Costa County. And that 
the Lyttons needed the ability to expand to compete if these other 
casinos are approved. So, you know, one, two, three, four, five casi-
nos, this is how it goes. 

Well, the Guidiville proposal has already been rejected by the 
Department of the Interior, and the Scotts Valley proposal has 
been languishing at the department for years. But I am willing to 
work with the Tribe again. I understand that Chairwoman Mejia 
will testify today that they still have no plans to expand Casino 
San Pablo. I read her statement and I am grateful to hear that. 

If we can find a way to achieve the goal of the Lytton Gaming 
Oversight Act without legislation, I am all for it. Because the bot-
tom line is this: a Las Vegas-style casino does not belong in San 
Pablo. This is a small enclave of 29,000 people surrounded virtually 
on all sides by the City of Richmond. Richmond voters opposed by 
the ballot a new casino proposal last November; 58 percent of the 
electorate voted against the proposed casino at Point Molate, which 
is only seven miles from Casino San Pablo. I have a November 9th 
letter from the Mayor of Richmond, and I would like to put it in 
the record and read two paragraphs. 

‘‘The negative effects of casino gambling remain a real threat 
looming over the Bay Area. As the community is buffeted by crime, 
drugs, and abuse due to the casino and the dismal economy, this 
bill is critical to help stem the tide.’’

‘‘Many citizens remain concerned that gambling at the site will 
be expanded and that the negative effects, including traffic, drunk 
driving, and crime, will proliferate.’’ 

And then she goes into proposition 1(a), and since I have done 
that, I will not bore you with it. 

We have another problem. We have 59 Indian gaming permits in 
California. And inspection in California is conducted by only 157 
gambling control staff. By comparison, there are 433 staff at the 
Nevada Gaming Control Board. The California budget is less than 
25 percent of the Nevada budget for this. 

So what is happening is that California is becoming bigger in 
Class III gaming than even Las Vegas. This is a problem if we 
can’t provide the oversight staff. We know the skimming. We know 
what has been typically surrounding casinos in the history of Las 
Vegas. Candidly, it doesn’t really belong in the metropolitan of the 
San Francisco Bay Area. 

Some San Pablo residents are so concerned they filed suit 
against the Department of the Interior. The Board of Supervisors 
of Contra Costa County passed a resolution four years ago saying 
they do not want Las Vegas-style gaming in the county. 
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Now, this bill is a product of compromise, an agreement that I 
reached with Chairwoman Mejia. I think it protects the rights of 
the Tribe and it ensures the law is followed. What I say to you in 
conclusion, Mr. Chairman, I am really eager to continue to work 
with this Tribe. I think they are deserving. I think they got an un-
fair shot on their Native lands, but there is a problem. 

We have a lot of mall space in this economy in cities that are not 
inhabited; that Tribes can do what this Tribe did. They bought an 
existing card room and the concern is that they expand it to Class 
III gaming in the heart of an urban area, right next to freeways 
to bring people in. 

I see, Mr. Chairman, the buses pull up to housing projects in San 
Francisco, particularly on the nights that Social Security checks 
come out. The busses are loaded up with people and take them to 
games where most lose money. We have 59 Casinos already. What 
I am saying to you is, in my judgment, for the well being of my 
State, this is a problem. 

Now, there are a number of Indian gaming compacts that have 
been done. I have tried to get the records of those Indian gaming 
compacts that were negotiated by our Governor, and I believe those 
compacts should be public. We should know what money is prom-
ised and to whom it is promised. 

I cannot get those records. We are asking, under a Freedom of 
Information Act, to obtain those records. And there is so much 
money that is being passed on, and I understand cities have needs. 
The California budget is getting cut back. Everybody has wants 
that aren’t filled. But 59 gaming permits in this State really is a 
substantial number. 

So my view is if we can keep this to Class II and enable the 
Tribe to flourish with Class II, I am all for it. And I don’t know 
whether there will be competition or not, but I will work with this 
Tribe. 

And I thank you for your patience. Thank you. 
The CHAIRMAN. Thank you very much for your testimony. And 

thank you. I know you have a busy schedule. 
Senator FEINSTEIN. Thank you. I appreciate the courtesy. Thank 

you very much. 
The CHAIRMAN. Thank you so much for being here. 
I will continue to finish my statement, if it is okay by Senator 

Begich here on our first panel. 
The Committee held an oversight hearing on the issues impact-

ing Native women in July and another on implementation of the 
Tribal Law and Order Act in September. At both of these hearings, 
we heard that domestic violence and sexual assault against Native 
women is still an epidemic, and much work remains to be done to 
effectively address the issue. 

In response, I introduced S. 1763, the Stand Against Violence 
and Empower Native Women Act or SAVE Native Women Act. In 
addition, Senator Begich introduced S. 1192, the Alaska Safe Fami-
lies and Villages Act in June. This bill would establish a new dem-
onstration project through the Department of Justice aimed at im-
proving local public safety in Alaska Native villages. We are 
pleased to have Senator Begich here to provide testimony about the 
bill. 
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The other bill we will consider today is the Lytton gaming over-
sight bill, which was introduced by Senator Feinstein, who has dis-
cussed her proposal in her testimony. This bill would amend the 
Tribe’s Restoration Act to ensure that any expansion of gaming or 
the physical structure of their gaming facility would be governed 
by the exemptions in the Indian Gaming Regulatory Act. 

So I look forward to hearing from my Senate colleague Senator 
Begich on his bill and from Tribal representatives and other stake-
holders. I encourage any other interested parties to submit written 
comments to the Committee. The hearing record will remain open 
for two weeks from today. 

So again, I want to welcome Senator Begich to the Committee 
and say thank you so much for being here to provide us testimony. 
Will you please proceed? 

STATEMENT OF HON. MARK BEGICH,
U.S. SENATOR FROM ALASKA 

Senator BEGICH. Thank you very much, Mr. Chairman. And 
thank you, too. I know the folks in the room here are being patient 
while we have multiple votes to deal with, but thank you very 
much for the opportunity here to present the Alaska Safe Families 
and Villages Act to the Committee. 

The bill, which is broadly supported by the Alaska Native com-
munity in my State, provides some of America’s remote commu-
nities more tools to deal with their enormous challenges. These 
challenges include some of the highest rates of alcohol abuse, do-
mestic violence, and suicide in the Nation. Life is truly tough in 
many of these villages that can be reached only by river boat, in 
some cases and airplane or snow machines. 

Alaska Native culture is a rich one based on the common values 
of sharing, reverence for the land, and mutual respect for all peo-
ples. But this culture in Alaska’s most remote villages faces enor-
mous pressure for sustainability and good health. That is what this 
bill is about. 

I hear from Alaska’s Tribal leaders every day about the need for 
more resources to address suicide, substance abuse, and domestic 
violence. So, I work with Tribal leaders for a solution that gives 
them more resources that are culturally relevant and address the 
public safety concerns in remote villages. 

I have worked with Ralph Andersen, the CEO and President of 
the Bristol Bay Native Association and Co-Chair of the Alaska Fed-
eration of Natives, which you will hear from later in the hearing. 

This bill will give communities the tools they have been asking 
for to bring stability and justice to their homes and villages. The 
stark statistics show Alaska is desperately in need of creative solu-
tions; 95 percent of all crimes in rural Alaska can be attributed to 
alcohol; suicide rates in Alaska villages are six times the national 
average; alcohol-related mortality is 3.5 times higher than the gen-
eral population; and more than three out of every four American 
Indian-Alaska Native women will be physically assaulted in her 
lifetime. 

The sad reality is that many Alaska Native village perpetrators 
of domestic violence, sexual abuse, and the bootleggers are not al-
ways held accountable for their actions, so the cycle of abuse and 
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violence continues. Many of our remote villages lack adequate law 
enforcement. The nearest State trooper often is a long airplane ride 
away. If the weather is bad, I will tell you, as we have watched 
the news recently in western Alaska, it is really bad at this point. 
It can take days for the law to show up. 

Today, some 80 villages have a single unarmed Village Public 
Safety Officer, which we call VPSOs, on duty all-day-every day. 
The VPSOs, as they are called, do a great job, but they need 
backup. 

Later, you will hear from the Alaska Commissioner of Public 
Safety. I understand the State of Alaska does not support the bill, 
but I know they recognize the unique challenges in the rural com-
munities. 

I believe my bill doesn’t preempt the State. It enhances it. Our 
State troopers do an excellent job, but they are spread too thin. My 
bill allows Tribes to create solutions that work for their commu-
nities. I strongly believe in community involvement and the solu-
tions to support local control and innovation. This is consistent 
with the self-determination goals of Tribes, which the Obama Ad-
ministration, and this Committee has advocated for. It recognizes 
the unique relationship between the U.S. Government and Tribes. 

My bill will give Alaska Tribes the tools to stop domestic vio-
lence, alcohol and drug abuse, and suicides in their own commu-
nities. It is important to note that this bill will establish a dem-
onstration project. If it is successful, we can talk later about ex-
panding it. 

Although the State of Alaska would maintain the primary role 
and responsibility in criminal matters, the demonstration project 
would allow participating Tribes to set up Tribal courts, establish 
Tribal ordinances, and allow them to impose sanctions such as 
community service on violators. Participants in the demonstration 
projects also would be eligible for village peace officer grants. This 
would help those communities without VPSOs who need them. 

Dealing with the realities of crime in rural Alaska Native vil-
lages requires comprehensive and innovative solutions. This in-
cludes the ability to act as the resources and tools they need to pro-
mote the well being of these communities. It is time for real solu-
tions. And I know the Alaska Safe Families and Village Act of 2011 
can be part of that solution. 

Chairman Akaka, I would like to briefly also address S. 1763, the 
Stand Against Violence and Empower Native Women Act. I am a 
cosponsor of this bill and will support improved Native programs 
under the Violence Against Women Act. Such a law would em-
power villages to step off the sidelines waiting for the troopers and 
to take action necessary to save one of their own. 

Even if Alaska has no Indian Country per se, being authorized 
to take action will have the twin effect of both intervention and the 
role modeling that such violence will not be tolerated. 

Again, I thank you for allowing me to present this important 
piece of legislation and for the people of Alaska before the Com-
mittee on Indian Affairs. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Begich. I know 

you have a busy schedule, but if your schedule allows you, I would 
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invite you to join us on the dais for the remainder of the testi-
monies. 

Senator BEGICH. Thank you very much, Senator. If I can spend 
some time with you, I will be happy to join you. 

The CHAIRMAN. Thank you. 
And I am so glad to have Senator Murkowski be here. And I 

would like to ask her for any opening statement you may have. 

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA 

Senator MURKOWSKI. Well, Mr. Chairman, I thank you for hav-
ing this hearing this afternoon. I want to acknowledge my col-
league, Senator Begich, and thank him for his good work on these 
issues. We are privileged this afternoon to have two Alaska wit-
nesses before the Committee here: our Commissioner Joe Masters, 
who will be speaking on the second panel, I believe; and Mr. Ralph 
Andersen, who is a friend and truly a great individual that has 
been representing Alaska Federation of Natives for some time and 
has just recently been reelected as Co-Chair of the Alaska Federa-
tion of Natives. We really appreciate his leadership within the 
State on this issue and so many. 

As Senator Begich has noted in his testimony, and I apologize, 
Mark, that I wasn’t here for your whole testimony, coming over 
from the vote, I got waylaid. I know you can understand that. 

But our statistics in Alaska as they related to domestic violence, 
to rape, physical abuse, murder, and these are statistics that I 
think, as an Alaskan, we all find chilling. And they are statistics 
that we deal with, but we know that they are not just statistics. 
These are our friends. They are our neighbors. They are family 
members. 

And our inability to deal with some of the issues that face us is 
really very, very difficult to acknowledge. We are a State that is 
blessed in so many different ways, and yet sometimes the ugly side 
of what happens in our State are facts that are very difficult to 
reckon with. And I think when we realize these rates of violence 
and abuse that we see that are perpetrated against Native women 
and children, it is well past time that we make it a national pri-
ority. 

There was an article in our local newspaper, the Anchorage Daily 
News, just on the 5th of November, just the day before yesterday. 
This was from the Director of the University of Alaska Justice Cen-
ter and the principal investigator for the Alaska Victimization Sur-
vey. And she goes on to detail what we face in Alaska and our sta-
tistics. 

In 2011, regional surveys were conducted in Anchorage, Fair-
banks, Juneau, and Bristol Bay. And in her words, she says these 
results show that violence is an endemic problem throughout our 
State. It is essentially one of every two women have experienced 
intimate partner violence or sexual violence or both. To think that 
the statistics are as they are again compels us all to act. 

As Senator Begich mentioned, the legislation that he has intro-
duced has raised some concerns from the State. I think we will 
hear that addressed today. But I think all of us, as we deal with 
the aspects of violence that we face and the frustration that so 
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many have that we are limited in our ability to deal with that be-
cause we don’t have the law enforcement, the protection that others 
in other parts of the Country would just assume is there, we know 
we have got to deal with these issues. 

And so I would like to work with Senator Begich. We have dis-
cussed this with folks in the State how we can be just a little bit 
more creative. Our geography, the dynamics that we face, forces us 
to maybe think outside of the box. And I am going to urge us all 
to do that and more because we cannot leave our villages behind. 
We cannot leave our communities in fear. We cannot leave our 
families carrying the burden of the scourge of devastation and ruin 
that have come to them because of incidents that have been un-
checked that we could have resolved. 

So I thank you, Mr. Chairman, for bringing not only Senator 
Begich’s bill forward, but the legislation that we have in front of 
us on the Standing Against Violence and Empower Native Woman 
Act, and I applaud you for your initiative there. 

Thank you. 
The CHAIRMAN. Thank you, Senator Murkowski. 
At this time, I would like to call Mr. Tom Perrelli to be our sec-

ond panel witness; Mr. Tom Perrelli, Associate Attorney General at 
the U.S. Department of Justice. 

Welcome, Mr. Perrelli. Please proceed with your testimony. 

STATEMENT OF THOMAS J. PERRELLI, ASSOCIATE ATTORNEY 
GENERAL, U.S. DEPARTMENT OF JUSTICE 

Mr. PERRELLI. Thank you, Mr. Chairman, Vice Chairman 
Barrasso, and Members of the Committee. Thank you for inviting 
me today on S. 1763, the Stand Against Violence and Empower Na-
tive Women Act, also known as the SAVE Act. 

The SAVE Act addresses a critically important issue on which 
the Department of Justice has placed a high priority combating vio-
lence against women in Tribal communities. As you know, I testi-
fied before this Committee in July when I described the depart-
ment’s discussions, including formal consultations with Indian na-
tions about how best to protect Native women from the unaccept-
able levels of violence we are witnesses in Indian Country and 
Alaska Native communities throughout the Country. 

We are pleased today to see the introduction of the SAVE Act, 
and we commend you, Chairman Akaka, as well as the many col-
leagues who have joined you in cosponsoring this legislation. 

As I think all of the Senators have indicated, violence against 
Native women has reached epidemic rates. Tribal leaders, police of-
ficers, and prosecutors tell us of an all-too-familiar pattern of esca-
lating violence that goes unaddressed, with beating after beating, 
each more severe than the last, ultimately leading to death or se-
vere physical injury. 

Something must be done to stop the cycle of violence. And for a 
host of reasons, the current legal structure for prosecuting domestic 
violence in Indian Country is inadequate to prevent or stop this 
pattern of escalating violence. Federal law enforcement resources 
at too far away and stretched thin, and Federal law doesn’t provide 
the tools and the types of graduated sanctions that are common in 
State laws across the Country. 
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Tribal governments, police, prosecutors, and courts should be in 
a central part of the response to these crimes, but under current 
law throughout the Country they lack the authority to be part of 
that response. Until recently, no matter how violent the offense, 
Tribal courts could only sentence Indian offenders to one year in 
prison. 

Under the Tribal Law and Order Act, the landmark legislation 
enacted last year, in no small part due to the efforts of this Com-
mittee, Tribal courts can now sentence Indian offenders for up to 
three years per offense, provided defendants are given proper pro-
cedural protection, including legal counsel. 

But Tribal courts have no authority at all to prosecute a non-In-
dian, even if he lives on the reservation and is married to a Tribal 
member. Tribal police officers who respond to domestic violence 
calls only to discover that the accused is non-Indian and therefore 
outside the Tribe’s criminal jurisdiction often mistakenly believe 
they cannot even make an arrest. Not surprisingly, abusers who 
are not arrested are more likely to repeat and escalate their at-
tacks. Research shows that law enforcement’s failure to arrest and 
prosecute abusers both emboldens attackers and deters victims 
from reporting future incidents. 

In short, the current jurisdictional framework has left many seri-
ous acts of domestic and dating violence unprosecuted and 
unpunished. 

The SAVE Act addresses three key areas where legislative re-
form is critical. Title II in particular incorporates the Department 
of Justice’s proposal and addresses the concerns of Tribal leaders 
and experts repeatedly expressed to us, and fills three major legal 
gaps involving Tribal criminal jurisdiction, Tribal civil jurisdiction, 
and Federal criminal offenses. 

First, the SAVE Act recognizes certain Tribes’ power to exercise 
concurrent criminal jurisdiction over domestic violence cases re-
gardless of whether the defendant is Indian or non-Indian. Fun-
damentally, this legislation builds on what this Committee did in 
the Tribal Law and Order Act. The philosophy behind the TLOA 
was that Tribal nations with sufficient resources and authority will 
best be able to address violence in their own communities, and has 
offered additional authority to Tribal courts and prosecutors if cer-
tain procedural protections were established. 

Second, the SAVE Act confirms the intent of Congress in the Vio-
lence Against Women Act of 2000 by clarifying that Tribal courts 
have full civil jurisdiction to issue and enforce protection orders in-
volving any person Indian or non-Indian. 

And third, Federal prosecutors today lack the necessary tools to 
combat domestic violence in Tribal communities. The SAVE Act 
provides a one-year offense for assaulting a person by striking, 
beating or wounding; a five-year offense for assaulting a spouse, in-
timate partner or dating partner, resulting in substantial bodily in-
jury; and a ten-year offense for assaulting a spouse, intimate part-
ner or dating partner by strangling or suffocating. 

Together, by filling these three holes, the Act will take many 
steps forward in our ability to combat violence in Alaska Native 
and American Indian communities and we really applaud the Com-
mittee for moving forward. 
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With that, Mr. Chairman, I would be happy to answer any ques-
tions the Committee may have. 

[The prepared statement of Mr. Perrelli follows:]

PREPARED STATEMENT OF THOMAS J. PERRELLI, ASSOCIATE ATTORNEY GENERAL, 
U.S. DEPARTMENT OF JUSTICE 

Chairman Akaka, Vice Chairman Barrasso, and members of the Committee: 
Thank you for inviting me to testify today on Senate Bill 1763, the Stand Against 

Violence and Empower Native Women Act, also known as the SAVE Act. The SAVE 
Act addresses a critically important issue on which the Department of Justice has 
placed a high priority: combating violence against women in Tribal communities. As 
you know, I testified on that issue before this Committee in July, when I described 
the Department’s comprehensive discussions, including formal consultations with 
Indian Tribes, about how best to protect Native women from the unacceptable levels 
of violence we are witnessing in Indian country. We are very pleased today to see 
the introduction of the SAVE Act, and we commend you, Chairman Akaka, as well 
as your many colleagues who have joined you in cosponsoring this historic legisla-
tion. 
The Epidemic of Violence Against Native Women 

The problems addressed by the SAVE Act are severe. Violence against Native 
women has reached epidemic rates. One regional survey conducted by University of 
Oklahoma researchers showed that nearly three out of five Native American women 
had been assaulted by their spouses or intimate partners. According to a nationwide 
survey funded by the National Institute of Justice (NIJ), one third of all American 
Indian women will be raped during their lifetimes. And an NIJ-funded analysis of 
death certificates found that, on some reservations, Native women are murdered at 
a rate more than ten times the national average. Tribal leaders, police officers, and 
prosecutors tell us of an all-too-familiar pattern of escalating violence that goes 
unaddressed, with beating after beating, each more severe than the last, ultimately 
leading to death or severe physical injury. 

Something must be done to address this cycle of violence. For a host of reasons, 
the current legal structure for prosecuting domestic violence in Indian country is in-
adequate to prevent or stop this pattern of escalating violence. Federal law-enforce-
ment resources are often far away and stretched thin. And Federal law does not pro-
vide the tools needed to address the types of domestic or dating violence that else-
where in the United States might lead to convictions and sentences ranging from 
approximately six months to five years—precisely the sorts of prosecutions that can 
respond to the early instances of escalating violence against spouses or intimate 
partners and stop it. 

Tribal governments—police, prosecutors, and courts—should be essential parts of 
the response to these crimes. But under current law, they lack the authority to ad-
dress many of these crimes. Until recently, no matter how violent the offense, Tribal 
courts could only sentence Indian offenders to one year in prison. Under the Tribal 
Law and Order Act of 2010 (TLOA), landmark legislation enacted last year in no 
small part due to the efforts of this Committee, Tribal courts can now sentence In-
dian offenders for up to three years per offense, provided defendants are given cer-
tain procedural protections, including legal counsel. But Tribal courts have no au-
thority at all to prosecute a non-Indian, even if he lives on the reservation and is 
married to a Tribal member. Tribal police officers who respond to a domestic-vio-
lence call, only to discover that the accused is non-Indian and therefore outside the 
Tribe’s criminal jurisdiction, often mistakenly believe they cannot even make an ar-
rest. Not surprisingly, abusers who are not arrested are more likely to repeat, and 
escalate, their attacks. Research shows that law enforcement’s failure to arrest and 
prosecute abusers both emboldens attackers and deters victims from reporting fu-
ture incidents. 

In short, the jurisdictional framework has left many serious acts of domestic vio-
lence and dating violence unprosecuted and unpunished. 
The Department of Justice’s Efforts to Combat This Violence 

The Department of Justice has made, and is continuing to make, strong efforts 
to investigate and prosecute domestic-violence cases in Indian country, including, 
among other things:

• Deploying 28 new Assistant U.S. Attorneys whose sole mission is to prosecute 
crime in Indian country.
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• Instructing U.S. Attorneys to prioritize the prosecution of crimes against Indian 
women and children.

• Establishing new domestic-violence training programs for law-enforcement offi-
cials and prosecutors alike.

• Creating a Violence Against Women Federal/Tribal Prosecution Task Force to 
develop ‘‘best practices’’ for both Federal and Tribal prosecutors.

But we believe that more needs to be done. 
The Views of Tribal Leaders and Experts, and the Department’s Response 

The Department of Justice has consulted extensively with Indian Tribes about 
these issues, including at the Attorney General’s listening conference in 2009, the 
Tribal consultations we held on TLOA implementation in 2010, our annual Tribal 
consultations under the Violence Against Women Act, and a series of Tribal con-
sultations focused on potential legislative reforms in June of this year. These con-
sultations—like the Justice Department’s other work in this area, especially in the 
wake of the TLOA’s enactment last year—have involved close coordination across 
Federal agencies, including the Departments of the Interior and of Health and 
Human Services. 

The consensus that emerged from these Tribal consultations was the need for 
greater Tribal jurisdiction over domestic-violence cases. Specifically, Tribal leaders 
expressed concern that the crime-fighting tools currently available to their prosecu-
tors differ vastly, depending on the race of the domestic-violence perpetrator. If an 
Indian woman is battered by her Indian husband or boyfriend, then the Tribe typi-
cally can prosecute him. But absent an express Act of Congress, the Tribe cannot 
prosecute a violently abusive husband or boyfriend if he is non-Indian. And recently, 
one Federal court went so far as to hold that, in some circumstances, a Tribal court 
could not even enter a civil protection order against a non-Indian husband. 

Faced with these criminal and civil jurisdictional limitations, Tribal leaders re-
peatedly have told the Department that a Tribe’s ability to protect a woman from 
violent crime should not depend on her husband’s or boyfriend’s race, and that it 
is immoral for an Indian woman to be left vulnerable to violence and abuse simply 
because the man she married, the man she lives with, the man who fathered her 
children, is not an Indian. 

The concerns raised by Tribal leaders and experts led the Department to propose 
new Federal legislation on July 21 of this year. The response to the Department’s 
proposal from persons of all backgrounds and experiences, including state, local, and 
Tribal law-enforcement officials, has been overwhelmingly positive. 
The SAVE Act Addresses Three Key Areas that Are Ripe for Legislative

Reform 
The SAVE Act’s Title II incorporates the Department of Justice’s proposal and 

thus addresses precisely the concerns that Tribal leaders and experts have repeat-
edly expressed to us. Specifically, this title of the Act fills three major legal gaps, 
involving Tribal criminal jurisdiction, Tribal civil jurisdiction, and Federal criminal 
offenses. 

First, the patchwork of Federal, state, and Tribal criminal jurisdiction in Indian 
country has made it difficult for law enforcement and prosecutors to adequately ad-
dress domestic violence—particularly misdemeanor domestic violence, such as sim-
ple assaults and criminal violations of protection orders. The SAVE Act recognizes 
certain Tribes’ power to exercise concurrent criminal jurisdiction over domestic-vio-
lence cases, regardless of whether the defendant is Indian or non-Indian. Fun-
damentally, this legislation builds on what this Committee did in the Tribal Law 
and Order Act. The philosophy behind TLOA was that Tribal nations with sufficient 
resources and authority will be best able to address violence in their own commu-
nities; it offered additional authority to Tribal courts and prosecutors if certain pro-
cedural protections were established. 

Second, at least one Federal court has opined that Tribes lack civil jurisdiction 
to issue and enforce protection orders against non-Indians who reside on Tribal 
lands. That ruling undermines the ability of Tribal courts to protect victims. Accord-
ingly, the SAVE Act confirms the intent of Congress in enacting the Violence 
Against Women Act of 2000 by clarifying that Tribal courts have full civil jurisdic-
tion to issue and enforce certain protection orders involving any persons, Indian or 
non-Indian. 

Third, Federal prosecutors lack the necessary tools to combat domestic violence 
in Indian country. The SAVE Act provides a one-year offense for assaulting a person 
by striking, beating, or wounding; a five-year offense for assaulting a spouse, inti-
mate partner, or dating partner, resulting in substantial bodily injury; and a ten-
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year offense for assaulting a spouse, intimate partner, or dating partner by stran-
gling or suffocating. 

Title II of the SAVE Act, which is the Act’s core, fills these three holes in the 
law. In addition, Title I of the SAVE Act reforms grant programs aimed to help Na-
tive victims, strengthens the Department’s consultation process, and ensures that 
our program of research includes violence against Alaska Native women. And Title 
III amends TLOA to provide a much-needed one-year extension for the Indian Law 
and Order Commission, which Congress created to conduct a comprehensive study 
of law enforcement and criminal justice in Tribal communities. 
Tribal Jurisdiction over Crimes of Domestic Violence 

Section 201 of the SAVE Act recognizes certain Tribes’ concurrent criminal juris-
diction to investigate, prosecute, convict, and sentence both Indians and non-Indians 
who assault Indian spouses, intimate partners, or dating partners, or who violate 
protection orders, in Indian country. Without impinging on any other government’s 
jurisdiction, this bill recognizes that a Tribe has concurrent jurisdiction over a tight-
ly defined set of crimes committed in Indian country: domestic violence, dating vio-
lence, and violations of enforceable protection orders. To the extent those crimes can 
be prosecuted today by Federal or State prosecutors, that would not be changed by 
the SAVE Act. 

Similar to TLOA, this additional Tribal authority under the SAVE Act would be 
available only to those Tribes that guarantee sufficient protections for the rights of 
defendants. Tribes exercising this statutorily recognized jurisdiction over crimes of 
domestic violence would be required to protect a robust set of rights, similar to the 
rights protected in State-court criminal prosecutions. This approach thus builds on 
the Indian Civil Rights Act of 1968, as amended in 1986 and 1990, and on TLOA. 
Tribes that choose not to provide these protections would not have this additional 
authority. 

Not surprisingly, expanding Tribal criminal jurisdiction to cover more perpetra-
tors of domestic violence would tax the already scarce resources of most Tribes that 
might wish to exercise this jurisdiction under the SAVE Act. Therefore, the Act au-
thorizes grants to support these Tribes by strengthening their criminal-justice sys-
tems, providing indigent criminal defendants with licensed defense counsel at no 
cost to those defendants, ensuring that jurors are properly summoned, selected, and 
instructed, and according crime victims’ rights to victims of domestic violence. 
Tribal Protection Orders 

Section 202 of the SAVE Act addresses Tribal civil jurisdiction. Specifically, it con-
firms the intent of Congress in enacting the Violence Against Women Act of 2000 
by clarifying that every Tribe has full civil jurisdiction to issue and enforce certain 
protection orders against both Indians and non-Indians. That would effectively re-
verse a 2008 decision from a Federal district court in Washington State, which held 
that an Indian Tribe lacked authority to enter a protection order for a nonmember 
Indian against a non-Indian residing on non-Indian fee land within the reservation. 
Amendments to the Federal Assault Statute 

Section 203 of the SAVE Act involves Federal criminal offenses rather than Tribal 
prosecution. In general, Federal criminal law has not developed over time in the 
same manner as State criminal laws, which have recognized the need for escalating 
responses to specific acts of domestic and dating violence. By amending the Federal 
Criminal Code to make it more consistent with State laws in this area where the 
Federal Government (and not the State) has jurisdiction, the SAVE Act simply en-
sures that perpetrators will be subject to similar potential punishments regardless 
of where they commit their crimes. Specifically, the Act amends the Federal Crimi-
nal Code to provide a ten-year offense for assaulting a spouse, intimate partner, or 
dating partner by strangling or suffocating; a five-year offense for assaulting a 
spouse, intimate partner, or dating partner resulting in substantial bodily injury; 
and a one-year offense for assaulting a person by striking, beating, or wounding. All 
of these are in line with the types of sentences that would be available in State 
courts across the Nation if the crime occurred outside Indian country. 

Existing Federal law provides a six-month misdemeanor assault or assault-and-
battery offense that can be charged against a non-Indian (but not against an Indian) 
who commits an act of domestic violence against an Indian victim. (A similar crime 
committed by an Indian would fall within the exclusive jurisdiction of the Tribe.) 
A Federal prosecutor typically can charge a felony offense against an Indian or a 
non-Indian defendant only if the victim’s injuries rise to the level of ‘‘serious bodily 
injury,’’ which is significantly more severe than ‘‘substantial bodily injury.’’

So, in cases involving any of these three types of assaults—(1) assault by stran-
gling or suffocating; (2) assault resulting in substantial (but not serious) bodily in-

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00016 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK



13

jury; and (3) assault by striking, beating, or wounding—Federal prosecutors today 
often find that they cannot seek sentences in excess of six months. And where both 
the defendant and the victim are Indian, Federal courts may lack jurisdiction alto-
gether. 

The SAVE Act increases the maximum sentence from six months to one year for 
an assault by striking, beating, or wounding, committed by a non-Indian against an 
Indian in Indian country. (Similar assaults by Indians, committed in Indian country, 
would remain within the Tribe’s exclusive jurisdiction.) Although the Federal of-
fense would remain a misdemeanor, increasing the maximum sentence to one year 
would reflect the fact that this is a serious offense that often forms the first or sec-
ond rung on a ladder to more severe acts of domestic violence. 

Assaults resulting in substantial bodily injury sometimes form the next several 
rungs on the ladder of escalating domestic violence, but they too are inadequately 
covered today by the Federal Criminal Code. The SAVE Act fills this gap by amend-
ing the Code to provide a five-year offense for assault resulting in substantial bodily 
injury to a spouse, intimate partner, or dating partner. 

And the SAVE Act also amends the Code to provide a ten-year offense for assault-
ing a spouse, intimate partner, or dating partner by strangling or suffocating. Stran-
gling and suffocating—conduct that is not uncommon in intimate-partner cases—
carry a high risk of death. But the severity of these offenses is frequently overlooked 
because there may be no visible external injuries on the victim. As with assaults 
resulting in substantial bodily injury, Federal prosecutors need the tools to deal 
with these crimes as felonies, with sentences potentially far exceeding the six-month 
maximum that often applies today. 

Finally, section 203(e) of the SAVE Act simplifies the Major Crimes Act (which 
Federal prosecutors use to prosecute Indians for major crimes committed against In-
dian and non-Indian victims) to cover all felony assaults under section 113 of the 
Federal Criminal Code. That would include the two new felony offenses discussed 
above—assaults resulting in substantial bodily injury to a spouse, intimate partner, 
or dating partner; and assaults upon a spouse, intimate partner, or dating partner 
by strangling or suffocating—as well as assault with intent to commit a felony other 
than murder, which is punishable by a maximum ten-year sentence. Without this 
amendment to the Major Crimes Act, Federal prosecutors could not charge any of 
these three felonies when the perpetrator is an Indian. Under the SAVE Act, as-
sault by striking, beating, or wounding remains a misdemeanor and is not covered 
by the Major Crimes Act. 

Sections 201 and 203 of the SAVE Act work in tandem, enabling Tribal investiga-
tors and prosecutors to focus on misdemeanors (including protection-order viola-
tions) and low-level felonies, regardless of the perpetrator’s Indian or non-Indian 
status, while Federal investigators and prosecutors focus on the more dangerous 
felonies involving strangling, suffocation, and substantial bodily injury, again re-
gardless of the perpetrator’s Indian or non-Indian status. 

We believe that enacting the SAVE Act will strengthen Tribal jurisdiction over 
crimes of domestic violence, Tribal protection orders, and Federal assault prosecu-
tions. These measures, taken together, have the potential to significantly improve 
the safety of women in Tribal communities and allow Federal and Tribal law-en-
forcement agencies to hold more perpetrators of domestic violence accountable for 
their crimes. 

I thank the Committee for its long-standing interest in these critically important 
issues, and I especially thank Chairman Akaka for drafting and introducing Senate 
Bill 1763, the Stand Against Violence and Empower Native Women Act.

The CHAIRMAN. Thank you very much, Mr. Perrelli. 
Mr. Perrelli, the SAVE Act clarifies Tribes’ ability to issue and 

enforce protection orders over all offenders. Without this clarifica-
tion, do you think Native women are at greater risk in their com-
munities? 

Mr. PERRELLI. Mr. Chairman, I believe they are. This is an issue 
that I believe that Congress thought it resolved in 2000. But be-
cause of at least one intervening court decision, there is uncer-
tainty here. Protection orders are the basic fundamental aspect of 
years of work by advocates in the domestic violence community to 
ensure protection of women who are threatened by an abuser. 
Without the ability to issue and enforce protection orders and to 
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get full faith and credit for those protection orders, there is a real 
risk to Native women to be threatened again. 

So as I said, I think Congress thought it had already done this, 
but we believe it is extraordinarily important to clarify it today. 

The CHAIRMAN. Thank you, Mr. Perrelli. 
The amendments to the Federal assault statute are an important 

part of the SAVE Act. Do you believe these provisions would help 
stop domestic violence at its earlier stages and prevent it from 
reaching its most severe levels? 

Mr. PERRELLI. I do, Mr. Chairman. As I indicated before, the pat-
tern of domestic violence is escalation. And there are any number 
of serious bodily injuries or homicides arising out of domestic vio-
lence where we know that there were probably 5, 10, 15 incidents 
prior to that. What the SAVE Act does it creates a set of graduated 
sanctions and a division of labor really between Tribal law enforce-
ment and Tribal courts, and then Federal law enforcement and 
Federal courts. And in many cases, the States are a possible law 
enforcer as well, to ensure that all along that spectrum, there is 
a law enforcer who is present and able to bring the perpetrator to 
justice. So we think it will have a significant impact in improving 
the safety of Native women. 

The CHAIRMAN. Thank you very much for your responses. 
Senator Murkowski? 
Senator MURKOWSKI. Thank you, Mr. Chairman. 
Mr. Perrelli, last time you were before the Committee, I had an 

opportunity to bring up the issue of sex trafficking of Alaska Na-
tive young women and what we were seeing. I expressed my con-
cerns about that. Since this intervening time period, can you give 
me any update in terms of what DOJ is looking at in terms of get-
ting a better handle of what is going on with sex trafficking of not 
only Alaska Natives, but all Native women? 

Mr. PERRELLI. One thing, and I think as we talked about a little 
bit last time, particularly in the context of Alaska where some of 
the sex trafficking allegations that we have seen, and as I think 
you know, there was one high-profile case not that long ago in-
volved Native women who come to Anchorage, whether for health 
care or something else, and end up becoming victims of sex traf-
ficking. 

Since I was last here, we gave out our grant funds through our 
coordinated Tribal assistance solicitation, and this was a year 
where after a significant amount of outreach to Alaska Native 
groups and more training, we saw a significant increase in the 
funds that Alaska Natives received, including a lot of funds focused 
on helping victims, and in particular some of the victims’ organiza-
tions based in Anchorage, in providing services for domestic vio-
lence, dating violence, and others. 

And I think certainly it is our hope that some of those funds will 
go to help provide services for and help us to identify sex traf-
ficking as it occurs. 

Senator MURKOWSKI. Well, I appreciate the engagement. I think 
it is going to be important. Do you have a sense in terms of wheth-
er or not we are making a dent in the issue? Do we not have suffi-
cient data to this point? What can you tell me? 
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Mr. PERRELLI. This is an area that is, I think, where an enor-
mous amount of additional research needs to be done. We hear the 
horror stories from a number of regions throughout the Country, 
Alaska being one of them. But this is a trade that is very difficult 
to investigate and get a handle on. And currently, we don’t have 
sufficient research. I think one of the things that Title I of the 
SAVE Act does is it includes research on, as well as grants towards 
addressing sex trafficking as an additional purpose area for our Of-
fice of Violence Against Women grants. We think that is tremen-
dously important. 

Senator MURKOWSKI. Is that a new area, the grants towards 
women and sex trafficking? 

Mr. PERRELLI. It is an area where we felt it was important. We 
agree that it is important to add specific language. 

Senator MURKOWSKI. Okay. Since you are talking about the 
grants that are out there, I have been hearing some good things 
about DOJ’s implementation of the Coordinated Tribal Assistance 
Program and the efforts of the Tribal Justice Advisory Group. 

But I do understand that the Tribal Advisory Group met in Alas-
ka in December of 2009. There wasn’t Tribal consultation at that 
time. So the question today is whether or not the Department of 
Justice is planning on doing any kind of a follow-up visit, whether 
it is to a rural community in the State or a Tribal consultation 
somewhere in the State? And if so, if you have a timeframe for 
that? 

Mr. PERRELLI. Well, I will say since that time in August of 2010, 
we formed the Alaska Native Action Team. And we sent a team of 
officials, including some very senior officials, out to Native villages, 
as well as working in some of the urban areas, and tried to bring 
more training and technical assistance to Alaska. 

We have done in the past regional trainings to assist people in 
applying for our grant programs. We brought training to Alaska 
and we saw the results, a significant increase in applications, as 
well as the quality of applications leading, frankly, to more grant 
funds to Alaska. 

So I don’t think we have a specific, and I can find out, check with 
my folks for more of a specific plan for a consultation in Alaska, 
but we are trying to very significantly increase our engagement be-
cause if we look two and three years ago, I think that the numbers 
told us that Alaska Native villages and some of the organizations 
that assist them, were not applying for grants and not receiving 
grants at the rate that one might have expected. 

Senator MURKOWSKI. Let me ask one final question, if I may, Mr. 
Chairman. 

You have indicated that certainly on the reservations, the con-
cern that you have with current law, is that Tribes are precluded 
from prosecuting non-Indian offenders in the criminal cases. This 
is the Oliphant ruling. 

So the question to you is whether or not you think an Oliphant 
fix, if you will, restoration of Tribal jurisdiction at least to a limited 
case when it comes to domestic violence cases. I am assuming that 
you clearly believe that that will improve the safety of Tribal mem-
bers. 
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The question is whether or not this type of a fix would have any 
impact at all on Alaska, where we don’t have Indian Country. How 
would this impact us, if at all? 

Mr. PERRELLI. I think a couple of things. Certainly, it would have 
an impact on the Metlakatla Reserve where there is Indian Coun-
try. With respect to the Tribal protection order fix that is in Title 
II of the bill, we think that would be applicable to Tribal courts in 
Alaska Native villages. 

Senator MURKOWSKI. So when you say the Tribal protection 
order, what would allow the Tribal courts to do something? 

Mr. PERRELLI. It would allow the Tribal courts to issue an order 
of protection and enforce an order of protection and get full faith 
and credit to it, something, as I said, we thought should be current 
law, but was left uncertain. 

But as I think both you and Senator Begich indicated, the chal-
lenges of Alaska, where court decisions have indicated there is no 
Indian Country other than Metlakatla, do require more creative so-
lutions. And I think we at the Department of Justice would very 
much like to work with both Senators to come up with creative so-
lutions. 

Because it is certainly true that the enhanced Tribal criminal ju-
risdiction that we are talking about in Title II of the SAVE Act will 
have a much bigger impact elsewhere in the Country than Alaska. 

Senator MURKOWSKI. I appreciate that. 
Have you reviewed the Village Safe Families Act? And do you 

have any opinion as to whether or not it would create Tribal crimi-
nal jurisdiction in Alaska or whether it simply confers Tribal seal 
of regulatory authority? 

Mr. PERRELLI. We have just started reviewing that and our staff 
would be happy to come up and talk with you further about that, 
as well as brainstorm about other approaches and ideas. 

Senator MURKOWSKI. I look forward to that. Thank you. 
Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Murkowski. 
I would like to ask Senator Begich whether you have any ques-

tions you would like to ask? 
Senator BEGICH. Mr. Chairman, if I could just follow up. And I 

guess I want to take you up on that offer as we work on our legisla-
tion on S. 1192. You know, the idea is to create these opportunities 
for communities to resolve and deal with some of these incredible 
challenges in very remote areas in a State that doesn’t have tradi-
tional Indian Country. So I would look as you reviewed if you could 
give us some ideas and innovation. If you think there are some op-
portunities to tweak the language, I am very open to that. 

You see the goal and I think it is the same goal as you have just 
described in what I would call traditional Indian Country. So I 
thank you for that. 

Second, on the research end, the data end, just to make sure I 
understand you reference there in the bill, is this new resources or 
opportunity for you to do more data collection? Or is it brand new 
in the sense that it has never been done? Help me understand 
what that piece is. 

Mr. PERRELLI. Sure. I think we would say that any emphasis 
that this Committee or others could give, and frankly any funding, 
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on research related to criminal justice and American Indian-Alaska 
Native communities is money well spent. We recently did a com-
pendium of research on criminal justice in Tribal communities and 
what we found were many more gaps than we knew, gaps that 
were filled. 

And so we have asked for additional funds in the 2012 budget 
to focus on research related to crimes against American Indians 
and Alaska Natives. Title I of the SAVE Act ensures that research 
does focus on violence against Alaska Natives and not just on 
American Indian communities. 

Senator BEGICH. Very good. And then, I guess the last comment 
I will make, and again thank you, and we are going to take you 
up on the offer on that because I think your goal is the same as 
ours: How do you create a better judicial system that is more com-
munity-based and reintegrating folks that should be and those that 
shouldn’t be to deal with that as a separate issue. So I am looking 
forward to your help there. 

And I guess one thing, as you think about next year and as you 
are planning your engagements with the Alaska Native commu-
nity, I would encourage you. Maybe I am looking through you to 
Ralph here, that he probably would invite you or your appropriate 
folks to do a workshop at the Alaska Federation of Native Organi-
zations annual meeting which is held in October and has 4,000-
plus Alaska Natives from all around the State. 

We would encourage you, if you haven’t participated before, but 
this would be a great opportunity, especially if you saw results by 
engaging them. This may be a really great way to engage a lot of 
our community in a very focused area. So I would just offer that 
kind of through you to Ralph, and maybe he will make a note and 
offer an invitation. 

Mr. PERRELLI. Well, thank you, Senator. And I do think it has 
been a point of emphasis for us that even in times where people 
are worried about travel budgets and those things, that if we are 
going to have an impact in Alaska, we have to do more to reach 
out. I think, like I said, in the past year where we increased our 
outreach efforts and saw very significant change in the pattern of 
applications for grant funding really taught us that a little more 
gets you better results. 

Senator BEGICH. We would invite you, and also it is a great way 
to get almost every Alaska Native community in one location at one 
time. Very good. 

Mr. PERRELLI. Thank you, Senator. 
Senator BEGICH. Thank you very much. 
Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Begich, as we 

continue to discuss S. 1192, the Alaska Safe Families and Villages 
Act of 2011. 

I want to thank you, Mr. Perrelli. Thank you so much for your 
responses. You have been very helpful. We look forward to con-
tinuing to work with you on this for clarifications and I really ap-
preciate it. 

Mr. PERRELLI. Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you so much. 
Mr. PERRELLI. Thank you so much. 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00021 Fmt 6633 Sfmt 6601 S:\DOCS\74885.TXT JACK



18

The CHAIRMAN. I would like to invite the second panel to the wit-
ness table. Ms. Margie Mejia is the Chair of the Lytton Rancheria; 
Mr. Paul Morris is Mayor of the City of San Pablo, California; Mr. 
Ralph Andersen is President and CEO of the Bristol Bay Native 
Association; and Mr. Joe Masters is Commissioner at the Depart-
ment of Public Safety for the State of Alaska. 

I want to welcome everyone here. Before we proceed, I would like 
to ask Senator Franken for any introductions he may have for 
some of the panelists. 

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA 

Senator FRANKEN. Thank you, Mr. Chairman. And thank you for 
convening this hearing. I am a proud cosponsor of his bill. The 
SAVE Native Women Act makes important updates to the law to 
ensure that Native American communities have the tools and re-
sources they need to stop acts of violence against Native women. 
It authorizes services for victimized youth and for victims of sex 
trafficking. It provides Native Americans in Indian Country the 
legal authority they need to prosecute acts of violence committed 
in their communities. And it updates the Federal assault statute 
applicable in Indian Country. 

These are common sense and much needed improvements to the 
law. So Chairman Akaka, thank you for your work on this legisla-
tion. And thank you for the honor of allowing me to introduce two 
Minnesotans who are here to testify today. Suzanne Koepplinger is 
a leader in the Native American community and in the fight to end 
sexual violence. 

Since 2003, she has served as Executive Director of the Min-
nesota Indian Women’s Resource Center, which provides invaluable 
services to women and their families. She actively is involved with 
a number of nonprofit organizations, including the Metro Urban In-
dian Directors Group and the American Indian Community Devel-
opment Corporation’s Board of Directors. 

Ms. Koepplinger has a wealth of knowledge about issues facing 
Native American women. I have long considered her one of the 
foremost experts in the field, as well as a friend. And we are indeed 
fortunate that she is here to testify today. 

It is also my great privilege to introduce Thomas Heffelfinger, a 
talented attorney who has dedicated much of his legal career to 
public service and issues affecting Native Americans. During the 
Bush Administration, Mr. Heffelfinger served as United States At-
torney for the State of Minnesota, so he knows a thing or two about 
prosecuting crimes. He also served as the Chairman of the Justice 
Department’s Native American Issues Subcommittee. In that ca-
pacity, he was responsible for developing and implementing a wide 
range of policies related to public safety in Indian Country. 

Since returning to private practice, Mr. Heffelfinger has contin-
ued to advise Native American Tribes on public safety issues. 

It is really great to see you both and I look forward to hearing 
your testimony. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Franken. 
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I would like to begin with the first testimony from Ms. 
Koepplinger. Please proceed with your testimony. 

STATEMENT OF SUZANNE KOEPPLINGER, EXECUTIVE 
DIRECTOR, MINNESOTA INDIAN WOMEN’S RESOURCE CENTER 

Ms. KOEPPLINGER. Thank you very much, Mr. Chairman, Senator 
Franken, Members of the Committee. I am deeply honored to have 
this opportunity to add my voice in support of S. 1763, the Stand 
Against Violence and Empower Native Women Act. 

This bill acknowledges the disproportionate and varied forms of 
violence against American Indian women and it takes steps to 
more effectively prevent, intervene and prosecute these crimes. 
Thank you. 

You are all aware of the disproportionate rates of violence 
against American Indian women and children in this Country. In 
2009, the organization that I have the honor of representing, the 
Minnesota Indian Women’s Resource Center, published Shattered 
Heart: The Commercial Sexual Exploitation of American Indian 
Women and Girls in Minnesota. It was to our knowledge the first 
report to analyze the scope of sex trafficking of American Indians 
in this Country. 

Since that time, we have gathered additional evidence, most re-
cently the research report called Garden of Truth, which was pro-
duced by the Minnesota Indian Women’s Sexual Assault Coalition, 
which you were all provided written testimony about, which is a 
very important addition to the knowledge in the field. 

And all of this additional information has deepened our concern 
about the breadth and depth of these egregious human rights viola-
tions. We believe that the data represents only the tip of the ice-
berg and that the true rates of all forms of gender violence in In-
dian Country are much higher. This belief is based on our own ex-
perience in the field, the fact that Native women and girls fre-
quently do not report assaults, and the Department of Justice’s 
own research stating that approximately 70 percent of sexual as-
saults in Indian Country are not reported. 

One of the programs serving young Native girls who are at high 
risk of sexual violence is our Oshkinigiikwe program—
Oshkinigiikwe is young woman in the Ojibwe language. A recent 
evaluation of this program for 11 to 20 year old Native girls 
showed that 31 percent of the girls coming into the program had 
had injuries as a result of assault and that nearly a quarter of 
them had diagnosed mental illnesses and were homeless at the 
time of intake. None of the girls had reported the assault. 

Disclosure of assault histories, including sexual exploitation and 
sex trafficking typically come after many months in the program 
when the girls have developed a trust relationship with the staff 
and feel comfortable disclosing their experiences. There are rou-
tinely multiple traumas by the age of 15 of 16, including childhood 
sexual assault, dating violence, and sexual exploitation and traf-
ficking. 

The recommendations in this bill to strengthen Tribal programs, 
bolster Tribal authority to prosecute all perpetrators, and to in-
clude sex trafficking along with other forms of violence against 
women and children is a very important step forward. We cannot 
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silo the various manifestations of gender-based violence. Incest, 
child sexual assault, domestic violence, sexual abuse, sex traf-
ficking, these are all forms of a systemic exploitation of those who 
have the least power, and that needs to be addressed as a systemic 
matter. 

Often, these abuses are concurrent and cumulative. We also 
know that early exposure to gender-based violence puts young peo-
ple at heightened risk of adult abuse. 

Investing in the safety of women and children is an investment 
in the well being of our families and communities and it is not only 
the right thing to do, it is fiscally prudent to provide preventive 
and healing services to those in need. The trauma of unreported or 
untreated sexual trauma leads to higher end-use of social services, 
multi-generational abuse, increased rates of homelessness, and 
other costs. 

As a representative of an urban Indian organization that works 
closely with the Tribes, I urge continued collaboration between 
Tribes and urban Indian organizations to address the unique needs 
of this population. In Minnesota, for example, approximately 60 
percent of the Indian population resides in the metro areas, not on 
reservations. Nationally, the data remains the same. 

We believe that a significant amount of sex trafficking occurs in 
the towns and the cities where the market exists and where many 
young people are lured by perpetrators. Building a network of 
urban and Tribal support services is vital to long-term success. 

There are many challenges to identifying and responding to sex 
trafficking victims and collecting data on the scope of sex traf-
ficking is a challenge. And this is due in large part because many 
of the women do not identify as victims. They do not report these 
crimes to authorities. They are more likely to disclose their assault 
to frontline advocates. Frontline advocates in Tribal human service 
and urban organizations are well positioned to identify and respond 
to the needs of victims and will be strong allies in the effort to col-
lect baseline data. 

Service providers can also be crucial partners in the prosecution 
of pimps and traffickers. When victims feel supported, when they 
have access to long-term culturally appropriate supportive housing 
with services, they may be more likely to cooperate with law en-
forcement in prosecuting. 

Many communities are just now beginning to understand and re-
spond to sex trafficking, and more training, awareness, and capac-
ity building is required. This bill will provide many of those needed 
steps and I urge that this legislation be passed because it will 
greatly improve the safety and security of American Indian women 
and girls and give Tribes the authority to effectively protect, inter-
vene, and prosecute the perpetrators of gender-based violence. 

I thank you all very much and I am happy to answer any ques-
tions I can. 

[The prepared statement of Ms. Koepplinger follows:]

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00024 Fmt 6633 Sfmt 6601 S:\DOCS\74885.TXT JACK



21

PREPARED STATEMENT OF SUZANNE KOEPPLINGER, EXECUTIVE DIRECTOR, MINNESOTA 
INDIAN WOMEN’S RESOURCE CENTER 

Honorable Chairman Akaka and Members of the Senate Indian Affairs Com-
mittee: 

Thank you Mr. Chairman and members of the Committee for the opportunity to 
voice my support for S. 1763, Stand Against Violence and Empower Native Women 
Act. This bill acknowledges the disproportionate and varied forms of violence 
against American Indian women and takes steps to more effectively prevent, inter-
vene, and prosecute these crimes. Thank you. 

You are all aware of the disproportionate rates of violence against American In-
dian women and girls in this country. In 2009, the Minnesota Indian Women’s Re-
source Center released Shattered Hearts: the commercial sexual exploitation of 
American Indian women and girls in Minnesota. It was, to our knowledge, the first 
report to analyze the scope of sex trafficking and commercial sexual exploitation of 
American Indians in our country. Since that time we have gathered additional evi-
dence—including the recently released Garden of Truth report by the Minnesota In-
dian Women’s Sexual Assault Coalition (which you were provided written testimony 
on and which is an invaluable contribution to knowledge in the field) that have 
deepened our concern about the breadth and depth of this egregious human rights 
violation. 

We believe the data represents only the tip of the iceberg, and that the true rates 
of all forms of gender based violence in Indian Country are higher. This belief is 
based upon our own experience in the field, the fact that Native women and girls 
do not often report violence for a variety of reasons, and the United States’ Depart-
ment of Justice data that estimates that 70 percent of sexual assaults against Amer-
ican Indian women are not reported. One of the programs serving young Native 
girls who are at high risk of sexual violence is our Oskinigiikwe (young woman in 
the Ojibwe language) Program. Recent evaluation of this program for 11–20 year old 
Native girls shows 31 percent of girls had a head injury resulting from assault, 
nearly a quarter of girls had a mental illness diagnosis and were homeless upon in-
take. None of the girls had reported their assaults to law enforcement. Disclosure 
of assault histories—including sex trafficking—in our program typically comes after 
many months, when a trust relationship is developed with staff. There are routinely 
multiple traumas by the age of 16 including childhood sexual assault, dating vio-
lence, and sexual exploitation/trafficking. 

The recommendations in this bill to strengthen VAWA Tribal programs, bolster 
tribal authority to prosecute all perpetrators, and to include sex trafficking along 
with other forms of violence against women and children is a very important step 
forward. We cannot silo the various manifestations of gender violence—incest, child 
sexual abuse, domestic violence, sexual assault, and sex trafficking are all forms of 
systemic exploitation of those who have the least power and all must be addressed 
as such. These are often concurrent or cumulative abuses. Early exposure to gender 
based violence puts young girls at heightened risk of abuse as adults. 

Investing in the safety of women and children is an investment in the well being 
of our families and communities. It is not only the right thing to do, it is the fiscally 
responsible thing to do to provide preventive and healing services to those in need. 
The trauma of unreported or untreated sexual violence leads to higher end user so-
cial services, multi-generational abuse, increased rates of homelessness, and other 
costs. 

As a representative of an urban Indian organization that works closely with tribal 
partners, I urge continued collaboration between tribes and urban Indian organiza-
tions to address the unique needs of this population. In Minnesota, roughly 40 per-
cent of the state’s American Indian people reside in the seven county Twin Cities 
Metro, with another 20 percent living in cities like Duluth and Bemidji, not on res-
ervations. Nationally the data looks much the same. We believe a significant 
amount of sex trafficking takes place in cities and towns, where the market exists 
and where runaway youth are often lured. Building a network of urban and tribal 
supports and services is key to long term success. 

There are challenges to identifying and serving sex trafficking victims, and to col-
lecting data on the scope of sex trafficking in Indian Country. This is due in part 
to the reluctance of many women to identify as victims of a crime and report exploi-
tation to authorities. They are more likely to disclose and seek help from advocates 
in the field. Front line advocates in tribal human services and urban Indian organi-
zations are well positioned to identify and respond to the needs of victims, and will 
be strong allies in the effort to collect baseline data. Service providers can also be 
crucial partners in the prosecution of pimps and traffickers. When victims feel safe 
and supported through access to culturally based long term housing and support 
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services, they may be more likely to cooperate with law enforcement in prosecuting 
perpetrators. 

Many communities are just now beginning to understand and respond to sex traf-
ficking, and more training, awareness, and capacity building is required. This bill 
will provide many of those needed steps forward, and I urge you to pass this legisla-
tion that will greatly improve the safety and security of American Indian women 
and girls, and give Tribes the authority to effectively protect, intervene and pros-
ecute perpetrators of gender based violence. 

Thank you for this opportunity and I am happy to answer any questions you may 
have.

The CHAIRMAN. Thank you very much, Ms. Koepplinger. 
As introduced by Senator Franken, Ms. Koepplinger is Executive 

Director of the Minnesota Indian Women’s Resource Center of Min-
neapolis. 

And now I would like to call on Mr. Thomas Heffelfinger, who 
is currently with Best & Flanagan LLP in Minneapolis as well. 

Will you please proceed? 

STATEMENT OF THOMAS B. HEFFELFINGER, ATTORNEY, BEST 
& FLANAGAN LLP 

Mr. HEFFELFINGER. Thank you, Chairman Akaka and Members 
of the Committee. I appreciate the honor of having the opportunity 
to appear before you again. 

And Senator Franken, thank you very much for your kind intro-
duction. 

I appear today before the Committee to provide comments on 
Title II of the SAFE Native American Women Act. Back in 2004 
as United States Attorney, I had the privilege of participating in 
a consultation with Tribal leaders on issues of public safety. And 
during that consultation, a gentleman named Chairpah Matheson, 
a Council Member from Coeur d’Alene, made the observation: How 
can Tribes have sovereignty when they cannot protect their women 
and children? 

This question has always struck me as going to the heart of the 
issue for all government. Is there any higher priority than pro-
tecting our women and children? And one of the reasons that I sup-
port Title II of this Act is that it addresses this question. 

As this Committee is well aware and as you have heard already 
today, the problems of violence against women are of epidemic pro-
portions and tragically high. This legislation, by providing Tribes 
with jurisdiction over domestic violence committed by all offenders, 
recognizes Tribal sovereignty and Tribal responsibility. And it also 
removes a huge barrier which currently prevents from effectively 
protecting women in their communities. 

This Committee is well aware of the level of confusion that exists 
in Indian Country over jurisdiction. The whole Tribal Law and 
Order Act addresses that, and I commend this Committee for that. 
In fact, I would throw in a plug. I really support the provision of 
this bill that will add a year to the Tribal Law and Order Act’s 
time they are going to need it because all of these issues of confu-
sion should be addressed through that Committee. 

One of the biggest areas of confusion is that provided by the Oli-
phant decision, which by its terms deprived Tribes of the jurisdic-
tion over non-Indians. As Amnesty International found so elo-
quently in their recent well-publicized report, Oliphant has had a 
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dramatic and detrimental impact upon public safety in Indian 
Country. 

In my remaining time, I would like to focus on specific provisions 
of the Act. I specifically support Section 201 and its providing of 
a limited Oliphant fix. It will provide Tribal courts with jurisdic-
tion over all people. It is important that that provision also pro-
vides for concurrent jurisdiction with Federal and States, thereby 
allowing Tribes to utilize all of the resources available to them. 

And as Mr. Perrelli pointed out so well, coordinated with that is 
the clarification that Tribal courts have jurisdiction for protective 
orders. This allows Tribes the authority to do what they can to pre-
vent, as well as react to domestic violence. 

There is one provision which I object to a piece of it, and I am 
not going to object to the other. That is the dismissal provision in 
Section 201. One provision would allow that if a defendant brings 
a motion to dismiss on the grounds that both the defendant and 
the victim are not Natives, that the court can dismiss the charge. 
That is a recognition of a longstanding Supreme Court precedent 
which I don’t believe this bill should be taking on. Therefore, I do 
not support that. 

However, the bill also provides a wonderful thing which I think 
must stay in it, which says that when a defendant brings a motion 
to dismiss, it must be held pretrial. Whether or not both offenders 
are Indian or non-Indian is a matter of jurisdiction. It should be 
resolved pretrial as a matter of law and not during the trial. 

There is also a provision, however, in that dismissal section 
which provides that a case can be dismissed if the prosecution, the 
Tribal prosecutor, cannot establish that there are community ties 
between the defendant and the victim and the Tribe. And this adds 
issues like employment, residence, Tribal membership, and makes 
those elements of a domestic violence prosecution. That should not 
be in the bill. It is hard enough to prosecute these cases without 
adding new elements to them. 

The rights to the defendant section, I applaud the Committee 
and I applaud the bill for complying with the Tribal Law and Order 
Act. There is one provision 204, to Section 3 of the rights, which 
I would ask the Committee to look at very seriously because it is 
confusing. It says that the Tribe must provide, ‘‘all other rights 
whose protection is necessary under the Constitution,’’ and it goes 
on. 

If we are going to require Tribes to establish new rights and pro-
vide new procedures, the law ought to provide clear direction. This 
paragraph is not clear. 

Finally, in the limited time available to me, I support the amend-
ment to the Federal assault statute. The adding of strangulation 
and suffocation recognizes laws that are already existent in many 
States, including Minnesota. 

And then finally, there is a provision of the bill which I don’t be-
lieve should be in this Act. It is in the amendment to the Federal 
assault statute. It would remove from the assault with a dangerous 
weapon statute the language where there is no ‘‘just cause or ex-
cuse.’’ I know this is part of the Department of Justice’s proposal, 
but it has nothing to do with domestic violence. And quite frankly, 
I fear any law that is passed by Congress that removes from its 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00027 Fmt 6633 Sfmt 6601 S:\DOCS\74885.TXT JACK



24

1 Now codified at U.S.C. § 1153. 
2 Bureau of Justice Statistics, United States Department of Justice, American Indians and 

Crime (1999), p. 2. 

language what amounts to a defense. I fear that District Courts 
will interpret Congress as removing self-defense, for example, as a 
available defense in assault cases. 

Thank you very much. I stand for questions. 
[The prepared statement of Mr. Heffelfinger follows:]

PREPARED STATEMENT OF THOMAS B. HEFFELFINGER, ATTORNEY, BEST & FLANAGAN 
LLP 

Mr. Chairman and Members of the Committee, my name is Thomas B. 
Heffelfinger and I am a partner with the Minneapolis law firm of Best & Flanagan 
LLP where, among other things, I represent Tribal communities. From 2001 to 
March 2006, I was the United States Attorney for the District of Minnesota and also 
the Chair of the Department’s Native American Issues Subcommittee (‘‘NAIS’’). In 
that capacity, I had the honor of testifying before this Committee three times, twice 
on issues related to criminal jurisdiction in Indian Country. I also have had the op-
portunity to testify twice before this Committee as a private citizen. 

I appear before the Committee today to comment upon Title II—Tribal Jurisdic-
tion and Criminal Offenses, of Senate File CEL11875 (the ‘‘Stand Against Violence 
and Empower (‘SAVE’) Native Women Act’’), which addresses the topic of domestic 
violence perpetrated upon Native women. Although my experience as a federal pros-
ecutor, as a criminal defense attorney and as a representative of Tribal governments 
provides the experiential basis for my testimony, I am appearing today as a private 
citizen and not as a representative of either the Department of Justice, a Tribal gov-
ernment or of any of my private clients. 

In March of 2004, while chairing the Native American Issues Subcommittee 
(‘‘NAIS’’), I had the honor of participating in a listening session here in Washington 
that was put together by the National Congress of American Indians (‘‘NCAI’’) on 
the issue of criminal jurisdiction. A gentleman named Chairpah Matheson, who was 
a Tribal council member in Coeur d’Alene, made the following comment: ‘‘How can 
Tribes have sovereignty when they can’t protect their children and their women?’’ 
I will never forget that comment, because it goes to the heart of a governmental 
obligation, whether it is Federal or Tribal or state, to provide public safety. There 
can be no higher responsibility for a government. That is also the responsibility that 
is at the heart of this legislation. 

The difficulties facing Native American Tribes and Alaskan Native villages in pro-
tecting women and children living in those communities is well known and well doc-
umented. (See Amnesty International USA Report: Maze of Injustice: The failure to 
protect Indigenous women from sexual violence in the USA (2007)). Native American 
women are the most heavily victimized group in the United States, specifically two 
and one-half times more likely to be raped or sexually assaulted than women in the 
United States general population. The sheer volume of violence inflicted upon Na-
tive American women is largely attributable to violence by non-Native men. (See 
Amnesty International USA Report: Maze of Injustice, p. 4.) 

Tribes are on the front line of protecting women on their reservations just like 
Minneapolis, Phoenix, Denver and other American cities are on the front line of pro-
tecting women in those jurisdictions. The difference is that in Minneapolis, Phoenix 
and Denver, the law is not preventing the cities from effectively acting. That is not 
the case in Indian Country, where the law deprives the Tribes jurisdiction over non-
Indian offenders. This legislation, by providing Tribes with jurisdiction over domes-
tic violence committed by all offenders removes a huge barrier which currently pre-
vents Tribes from effectively protecting women in their communities. 
Special Domestic Violence Jurisdiction over ‘‘All Persons’’

Since 1885, when Congress passed the Major Crimes Act, 1 United States Attor-
neys have had primary responsibility for the prosecution of serious violent crime in 
Indian Country. Native Americans are victimized by violent crime at the rate of 
about two and one-half times the national average rate. 2 In some areas of Indian 
Country, that rate may be even higher. The Major Crimes Act gives the United 
States jurisdiction to prosecute offenses such as: assault, murder, manslaughter, 
kidnapping, arson, burglary, robbery and child sexual abuse. However, federal juris-
diction under this statute is limited to the prosecution of Indians only. The Indian 
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3 18 U.S.C. § 1152. 
4 Draper v. United States, 164 U.S. 240 (1896); United States v. McBratney, 104 U.S. 621 

(1882). 
5 25 U.S.C. § 1301(2) & (4). 
6 435 U.S. 191 (1978). 

Country Crimes Act, which is also known as the General Crimes Act, 3 gives the 
United States jurisdiction to prosecute all federal offenses in Indian Country except 
when the suspect and the victim are both Indian, where the suspect has already 
been convicted in Tribal court or in the case of offenses where exclusive jurisdiction 
over an offense has been retained by the Tribe by way of treaty. 

The United States Supreme Court has held that where the suspect and the victim 
are both non-Indian, then the state court has exclusive criminal jurisdiction. 4 Under 
the Indian Civil Rights Act (ICRA), Tribal courts have criminal jurisdiction over 
non-member Indians. 5 In the 1978 decision of Oliphant v. Suquamish Tribe, 6 the 
United States Supreme Court decided that Tribal courts could not exercise criminal 
jurisdiction over non-Indians. Overlaying these legal principles is the question of 
whether or not the offense occurred in Indian Country. 

What all this means is that whenever a crime occurs in Indian Country, in order 
to determine jurisdiction, prosecutors are forced to make a determination concerning 
who has jurisdiction by examining four factors: (1) whether the offense occurred 
within ‘‘Indian Country; (2) whether the suspect is an Indian or a non-Indian; (3) 
whether the victim is an Indian or a non-Indian (or whether the crime is a 
‘‘victimless’’ one); and (4) what the nature of the offense is. Depending on the an-
swer to these questions, an offense may end up being prosecuted in Tribal court, 
federal court, state court or not at all. 

There is much confusion concerning jurisdiction over crimes committed in Indian 
Country. Unlike jurisdiction over most state and federal criminal offenses, in which 
jurisdiction and/or venue is determined by the geographical location of a crime 
scene, the current state of the law requires that determination of criminal jurisdic-
tion in Indian Country be accomplished through a complex analysis of sometimes 
amorphous factors. Police, prosecutors, defense attorneys and judges must deal with 
this jurisdictional maze in all cases. This confusion has made the investigation and 
prosecution of criminal conduct in Indian Country much more difficult. This confu-
sion and difficulty is perhaps most prevalent in domestic violence due to the high 
level of violence perpetrated in Indian County by non-Indian offenders. 

The Oliphant case has had significant impact on the level of violence against 
women in Indian Country. This was accurately reported by Amnesty International 
USA:

[The Oliphant decision] denies victims of sexual violence due process and the 
equal protection of the law. Jurisdictional distinctions based on the race or ethnicity 
of the accused, such as the jurisdictional limitation here, have the effect in many 
cases of depriving victims of access to justice, in violation of international law and 
US constitutional guarantees. (Tribal courts are the most appropriate forums for ad-
judicating cases that arise on Tribal land, and, as this report finds, state and federal 
authorities often do not prosecute those cases of sexual violence that arise on Tribal 
land and fall within their exclusive jurisdiction.) This situation is of particular con-
cern given the number of reported crimes of sexual violence against American In-
dian women involving non-Indian men (Amnesty International USA Report: Maze 
of Injustice, p. 30).

I support Section 201 of the SAVE Native Women Act (Act) which establishes 
‘‘special domestic violence criminal jurisdiction over all persons.’’ (New ICRA Sec. 
204(b)(1)) (Emphasis added.) This provision of law provides a limited ‘‘Oliphant fix’’ 
and will empower Tribes who are on the front lines of the efforts to fight domestic 
violence. Under Section 201, the special criminal jurisdiction would apply only to 
Domestic Violence and Dating Violence and to Violations of Protection Orders. Sig-
nificantly, the proposed legislation emphasizes the fact that Tribal exercise of this 
special jurisdiction is concurrent with the jurisdiction already existing with federal 
and state authorities. This will enhance the resources and commitment Tribes can 
apply to reducing domestic violence. In addition, by clarifying that Tribal protective 
orders can be issued and enforced by Tribal courts against ‘‘any person’’ (Act, Sec. 
202), the Act assures that Tribes now have significant authority both to prevent and 
to respond to domestic violence perpetrated by non-Indian offenders. 
Dismissal of Certain Cases 

Section 201 of the Act (new ICRA Sec. 204(d)) provides for dismissal of certain 
cases where the defendant in a Tribal prosecution makes a pretrial motion to dis-
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miss on the grounds that the offense did not involve an Indian, or on the grounds 
that there were insufficient ties to the Indian Tribe. The Act addresses the situation 
where there is a non-Indian defendant and non-Indian victim. Although a strong ar-
gument can be made that Tribes should have jurisdiction over all crimes, including 
domestic violence, committed on Tribal lands, clear Supreme Court precedent has 
established that states have exclusive criminal jurisdiction where both the defend-
ant and the victim are non-Indian. Reversing this precedent is not necessary in 
order to achieve the goal of the Act: protecting Native women against domestic vio-
lence. 

The Act (new ICRA Sec. 204(d)(2)) addresses an issue that has plagued pros-
ecuting in Indian Country: how to properly address the question of Indian status. 
This is an issue of jurisdiction and is, therefore, a question of law. Such issues 
should properly be raised in pretrial motions before the court and not as matters 
of fact for a jury. The Act properly requires that this question of jurisdiction be 
raised by the defendant pretrial or be held to have been waived by the defendant. 

The Act (new ICRA Sec. 204(d)(3)) also provides that a case can be dismissed 
upon a pretrial motion of the defendant on the grounds that ‘‘the defendant and the 
alleged victim lack sufficient ties to the Indian Tribe.’’ (Emphasis added.) By this 
provision, the legislation adds for the first time residence, employment and Tribal 
membership as elements of the offense, which must be proven by the Tribal pros-
ecutor in order to avoid dismissal. These additional elements undermine the effec-
tiveness of the special domestic violence jurisdiction and the protection which Tribes 
can provide in the face of domestic violence. Police and prosecutors in Phoenix or 
Denver give no consideration to the ties a domestic abuse defendant has to the com-
munity. Why should Tribal authorities have to consider this factor? 
Rights of Defendants 

Section 201 of the Act (new ICRA Sec. 204(e)) sets forth that Tribes exercising 
special domestic violence criminal jurisdiction must provide the defendant with 
specified rights. The section provides that when a term of imprisonment of any 
length is to be imposed, all rights described in ICRA Sec. 202(c) should be applied. 
ICRA Sec. 202(c) was recently codified in the Tribal Law and Order Act. The current 
legislation properly coordinates the rights required under the Tribal Law and Order 
Act and the SAVE Native Women Act and provides clear guidance to the Tribes as 
to the procedural rights they must establish and provide to defendants in cases 
under the Act. 

However, the Act (new ICRA Sec. 204(e)(3)) provides that the Tribes must also 
provide ‘‘all other rights whose protection is necessary under the Constitution of the 
United States in order for Congress to recognize and affirm the inherent power of 
the participating Tribe to exercise criminal jurisdiction over the defendant.’’ This 
provision lacks clarity and certainty. If Congress is going to require Tribes to estab-
lish certain procedural protections for defendants in these cases, it should do so 
clearly. 

From a practical perspective, the Act itself supports Tribes’ ability to comply with 
it. The grants (new ICRA Sec. 204(g)) will be necessary in order for Tribes to estab-
lish the public safety and judicial infrastructure required by the Act. The delayed 
effective date (Act Sec. 204(b)) will allow the Tribes the time to establish that re-
quired infrastructure which is not already in place. Finally, the Pilot Project provi-
sion (Act Sec. 204(b)(2)) allows those Tribes that already have the judicial infra-
structure in place to begin using the special jurisdiction before the effective date of 
the Act. 
Petitions to Stay Detention 

The Act (new ICRA Sec. 204(f)) incorporates the jurisdiction of the courts of the 
United States to address petitions for writ of habeas corpus in matters involving ex-
ercise of special domestic violence criminal jurisdiction. By incorporating a right al-
ready codified under ICRA and affirmed by the Supreme Court, 7 the legislation has 
incorporated a body of law with which Tribes are already familiar. 

The Act also provides that, in conjunction with a petition for a writ of habeas cor-
pus, the defendant in a special jurisdiction case can petition the court to stay fur-
ther detention of that defendant by the Tribe. The Act also lays out criteria to be 
applied by the Federal Court in considering a motion for a stay. 

The Act does not, however, specifically address the issue of exhaustion of Tribal 
remedies by the defendant. The case law on habeas corpus relief regarding the ‘‘le-
gality of detention by order of an Indian Tribe’’ (ICRA Sec. 203) is inconsistent as 
it relates to issues of exhaustion of Tribal remedies. The Act should address this 
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8 See U.S. v. Guilbert, 692 F.2d 1340 (11th Cir. 1982), cert. denied 460 U.S. 1016.

by requiring that the defendant be required to exhaust Tribal remedies or to dem-
onstrate the futility of attempting to do so. 
Amendments to Federal Assault Statute 

Section 203 of the Act amends several provisions of Title 18, U.S. Code § 113, the 
most significant of which is to add an offense of assault by strangulation or suffo-
cation. This additional provision of federal law is consistent with similar laws that 
have been enacted at a state level. For example, domestic assault by strangulation 
is a felony in Minnesota. (See Minn. Stat. § 609.2247.) The Minnesota definition of 
‘‘strangulation’’ incorporates suffocation (‘‘impeding normal breathing’’). 

In the definitions of ‘‘strangling’’ and ‘‘suffocating,’’ the proposed legislation not 
only punishes intentional and knowing strangulation and suffocation, but also reck-
less conduct. Although reckless disregard of the safety of another can form the basis 
for criminal punishment, it is a lower standard of mens rea than intentional and 
knowing conduct. 

Section 205(a)(2) of the Act also proposes to amend Title 18, U.S. Code ª 113(a)(3), 
involving assault with a dangerous weapon, by striking the language ‘‘and without 
just cause or excuse.’’ This provision mirrors Sec. 7(a)(2) (Technical Amendments) 
of the July 21, 2011, proposed legislation from the United States Department of Jus-
tice. This proposed striking creates the risk that Federal Courts will conclude that 
Congress has determined that certain defenses, such as self-defense, are not avail-
able to defendants charged with assault with a dangerous weapon. The Department 
of Justice does not explain in its submission letter why it seeks to strike this lan-
guage from the statute. However, striking such language from the statute is not 
necessary, as case law is clear that the existence of ‘‘just cause or excuse’’ for an 
assault is an affirmative defense and the government does not have the burden of 
pleading or proving its existence. 8 Moreover, striking this provision for Title 18, 
U.S. Code § 113(a)(3) has nothing to do with addressing the issues of domestic vio-
lence upon Native women. Therefore, the provision does not seem to be appropriate 
for the Act or otherwise. 

The CHAIRMAN. Thank you very much, Mr. Heffelfinger. 
Now, I would like to have Ms. Mejia. 
Please proceed with your statement. 

STATEMENT OF HON. MARGIE MEJIA, CHAIRWOMAN, LYTTON 
RANCHERIA 

Ms. MEJIA. Good afternoon. I want to thank you for the oppor-
tunity to present testimony to the Committee today on a bill that 
would have a significant impact on the citizens of Lytton 
Rancheria. 

My name is Margie Mejia, and I am the Chairperson of Lytton 
Rancheria, and I follow a long line of tradition of leaders who have 
been responsible for the safekeeping of the Tribe and its members. 

I have lived the highs and lows of my Tribe’s status every day 
of my life, from the devastating effects of poverty, alcoholism, drug 
abuse, and having our Tribal status terminated, to the recent eco-
nomic success we have finally been able to enjoy through our res-
toration. 

This is not simply one of a broad array of issues I have sought 
to advance. This is the pride, respect, and stability of my Tribe. We 
cannot stand idly by while our status is again under threat. I take 
it very seriously and I am thankful that you do, too. 

While I hold Senator Feinstein in high regard, and I am sure 
that her intentions are honorable, there is much more to the story 
of Lytton Rancheria than this legislation suggests. 

As some of you may know, the Federal Government wrongfully 
terminated the Lytton Rancheria on April 4, 1961 and our ances-
tral lands were lost. Not long after that, our traditional homelands 
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were replaced with vineyards. Finally, in 1991, after decades of 
battling the relentless effort to regain our Federal recognition, the 
Federal courts ordered the government to reverse its decision to 
terminate the Tribe and restore our full Tribal status. 

Unfortunately, we had no ancestral lands to return to, leaving us 
landless and with few options. In fact, Sonoma County, where most 
of our ancestral lands are located today, forced a provision in the 
final court stipulation. The provision forbids the Tribe from acquir-
ing and using any land within the county for any purposes not in-
cluded in the Sonoma County general use plan. Our neighboring 
Tribes have not had to deal with such restrictions. 

While we were thrilled to have our status restored, we continued 
to face a severe challenge in establishing our Tribal economy. 
Therefore, we were heartened to learn that the City of San Pablo 
understood our tragic history and was receptive to the idea of 
working with us to address the effects of termination on our Tribe. 
We began working with the City of San Pablo to develop a munic-
ipal services agreement, and it is that agreement which guided the 
mutually beneficial relationship that we continue to have with the 
city today. 

The provisions of S. 872 suggests that our land was restored with 
no local input or community feedback; that we circumvented the re-
quirement in the Indian Gaming Regulatory Act. The truth is we 
spent several months meeting with citizens and elected officials to 
develop an agreement that would meet our respective needs and 
objectives. We continue to meet regularly and find ways to address 
each other’s concerns. 

As a result of this agreement, the Tribe filed an application with 
the Department of Interior to have land within San Pablo taken 
into trust status for Lytton for gaming purposes. When it became 
clear the Department of Interior was not going to act on our appli-
cation, the city and the Tribe together asked Congressman George 
Miller for his assistance with our land-into-trust request in San 
Pablo. 

It should be noted that the land our Tribe acquired was the site 
of an existing gaming facility. It was a card room. At the end of 
the year, an omnibus Indian bill was developed by this Committee 
and the House Natural Resources Committee to address a range of 
outstanding issues for Indian Country. 

Language directing the Secretary to place the land into trust in 
San Pablo for the Lytton Band was included in that bill because 
through no fault of our own, Lytton had lost use of our land in the 
1960s. And because we determined that our best economic develop-
ment opportunity was to continue gaming at this site, language 
was drafted to ensure that outcome. 

Congressman Miller’s legislation reversed a wrong that left our 
Tribe landless and impoverished for decades. And it put us on a 
level footing with other federally recognized Indian Tribes. I am 
here because this new proposed legislation would take away that 
equal footing status. 

There are currently proposals for a resort-style gaming facility 
within miles of the San Pablo casino. They are advanced by Tribes 
who plan for Class III Las Vegas-style slot machines. In accordance 
with the restored lands provision of IGRA. S. 872 would treat the 
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Lytton Rancheria differently from our neighboring and similarly 
situated Tribes by limiting the Tribe to Class II bingo-style ma-
chines, while forcing us to undertake an additional expensive and 
lengthy process that would put us at an extreme, totally unjust dis-
advantage. 

Although we have no plans at this time to do so, without the 
ability to qualify for Class III gaming, the Lytton facility could face 
closure, resulting in severe negative impacts for the Tribe and the 
surrounding community. 

We honestly do not understand the purpose behind this legisla-
tion. If the bill is based on the unsubstantiated belief that the 
Lytton Rancheria is somehow not complying or has not complied 
with Federal law, nothing could be further from the truth. The 
Lytton Rancheria fully complies with Federal law. We have com-
plied with all the provisions of IGRA in the planning, construction, 
and management of the San Pablo Lytton Casino. 

Our gaming ordinance was approved by the National Indian 
Gaming Commission and is subject to the minimum internal con-
trol standards. Our facility is subject to review and audit by the 
NIGC and all of our machines are certified to the NIGC’s strict 
compliance standards. 

These are the exact same standards that all other gaming facili-
ties must meet in order to legally operate, and we have an excel-
lent record. To suggest that we have done anything else is wholly 
disingenuous. Our Tribal members have realized significant bene-
fits from our economic enterprise, including vastly improved hous-
ing and educational opportunities for our children, and we have 
been good neighbors to our local non-Indian community. 

S. 872 is not simple, straightforward and reasonable, and it does 
not somehow restore the intent of Congress as was suggested in 
the introductory remarks accompanying the bill. In fact, it does 
just the opposite. The law preventing gaming on lands taken into 
trust after 1988 was not written in order to prevent landless Tribes 
like Lytton from achieving economic independence through gaming. 
It was written to deal with Tribes who already had lands or exist-
ing reservations on which they could conduct gaming. 

Lytton Rancheria was only landless because of a wrongful act 
taken by the Federal Government decades before. We are not and 
never have been a Tribe looking to obtain additional land for more 
lucrative gaming. We are a Tribe who Congress realized should 
have had the same status as other Tribes granted lands prior to 
1988 and I am thankful that Congress came to this conclusion. 

Our reality today fully incorporates the intent of Congress in the 
2000 legislation. The termination policies of the Federal Govern-
ment had tragic consequences for members of Lytton Rancheria. It 
took over three decades to have our Federal status and our rights 
restored. 

The CHAIRMAN. Ms. Mejia, will you please summarize your state-
ment? 

Ms. MEJIA. Yes, Mr. Chairman. 
We have been able to take land into trust and establish economic 

independence. It was an act that righted a wrong that the Federal 
Government committed against our Tribe. I ask you let the act of 
justice stand and oppose the enactment of S. 872. 
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Thank you, Mr. Chairman. 
[The prepared statement of Ms. Mejia follows:]

PREPARED STATEMENT OF HON. MARGIE MEJIA, CHAIRWOMAN, LYTTON RANCHERIA
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The CHAIRMAN. Thank you very much, Chairperson Mejia. 
And now I would like to call on Mayor Morris. 
Will you please proceed with your testimony? 

STATEMENT OF HON. PAUL MORRIS, MAYOR, CITY OF SAN 
PABLO, CALIFORNIA 

Mr. MORRIS. Thank you and good afternoon, Mr. Chairman and 
Members of the Committee. Thank you for inviting me here today. 
I certainly appreciate this hearing. 

My name is Paul Morris. I am the Mayor of the City of San 
Pablo. Vice Mayor Cecilia Valdez and I are attending this hearing 
today so we can bring you our unique perspective about the San 
Pablo Lytton Casino. 

If you take anything from my statement today, this is what I 
want you to remember. The Lytton Rancheria is a respected, in-
volved member of the community and has been since day one. 
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Thanks to them, San Pablo residents are enjoying a safe and se-
cure community. I am not an expert on gambling, but I am an ex-
pert on the City of San Pablo. 

Claims that casinos bring in high crime are unfounded in my 
city. This may be true for other communities with different dynam-
ics, but you should not create legislation for one specific commu-
nity, using broad data and vague claims of increased crime that 
have been shown to be inapplicable in San Pablo. 

The Lytton Casino has minimal impact on local traffic and public 
safety. This stands in stark contrast to the belief by critics that any 
urban gaming is detrimental to the public welfare. The Lytton Ca-
sino has not increased crime or traffic congestion. Instead, it has 
allowed us to have the resources to significantly reduce crime. As 
of 2010, we have had 20 percent decrease in violent crime and a 
19 percent reduction in property crimes since 2008. 

The Police Department has been able to provide significant in-
creases in personnel, state-of-the-art equipment, and multi-jurisdic-
tional training. None of this could have happened without the addi-
tional resources that the casino made possible. Without those re-
sources, the department would have had to cut nearly half of its 
sworn officers and dissolve a number of specialty programs, includ-
ing gang violence reduction, narcotics task forces, and youth serv-
ices programs. 9–1–1–response times would increase and public 
safety would be compromised. 

The payments received from the casino also make up nearly two-
thirds of the city’s general fund. Because of this, the city has been 
able to provide after school programs, a new youth services pro-
gram, and with an emphasis on intervention and prevention. 

We have also been able to keep a local elementary school open 
for the last three years, despite closure plans by the School Dis-
trict. 

The Lytton Rancheria provides financial support to San Pablo 
residents beyond just city government, including, but not limited to 
almost $250,000 to the San Pablo Senior Center in the past few 
years to provide key services and maintain social programs that 
would disappear without them. 

When Senator Feinstein introduced S. 872, she stated that the 
legislation would implement a reasonable solution to this problem. 
My main point to make today is that there is, in fact, no current 
problem that must be remedied. The problem, as posed by the Sen-
ator, is that the government now has little ability to regulate 
Lytton Band’s gaming operation. This could not be further from the 
truth. All activities at the casino are as we speak fully subject to 
regulation by Federal law and we are unaware of any problems 
that Interior or the BIA have had with operations at this location. 

The casino is subject to extensive oversight and regulation by the 
NIGC and also by the city via our municipal services agreement. 
In fact, the Tribe is required to go through the city’s normal plan-
ning and environmental review procedures, public notice, and pub-
lic hearings if it ever wants to expand its operations. So here again, 
there is really no current problem either at the local or Federal 
level that must be addressed. 

On the other hand, our community already suffers much more in 
this horrendous economy. As of the last year, 19.8 percent of San 
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Pablo residents lived below the poverty line; 19.5 percent were un-
employed. Almost all of our working residents work outside the city 
and it is thus essential that we increase, not decrease the number 
of local jobs. 

This legislation seeks to address a nonexistent problem. The 
Lytton Casino has been operating for over eight years with no 
problems, but many benefits. There is no reason to turn the clock 
back and make their lives harder. There are sensible changes that 
this legislation would prevent, such as an addition of a parking 
structure to the existing building. San Pablo and its residents 
would be collateral damage if this bill should pass. 

While deliberating, we ask that this Committee keep that fact in 
mind, and the fact that the economic recession is hitting San Pablo 
harder than most. 

Thank you for your time, Mr. Chairman. I would be happy to an-
swer any questions you have. 

[The prepared statement of Mr. Morris follows:]

PREPARED STATEMENT OF HON. PAUL MORRIS, MAYOR, CITY OF SAN PABLO, 
CALIFORNIA
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The CHAIRMAN. Thank you very much, Mr. Mayor, for your testi-
mony. 

Mr. Andersen, President Andersen, would you please proceed 
with your statement? 

STATEMENT OF RALPH ANDERSEN, PRESIDENT/CEO, BRISTOL 
BAY NATIVE ASSOCIATION; CO–CHAIR, ALASKA FEDERATION 
OF NATIVES 
Mr. ANDERSEN. Good afternoon, Chairman Akaka, Senator Mur-

kowski, and Senator Franken. My name is Ralph Andersen. I am 
the Co-Chair of the Alaska Federation of Natives. I am also the 
President and Chief Executive Officer of the Bristol Bay Native As-
sociation based in Dillingham, Alaska. 

I am honored to be here to testify in support of the Alaska Safe 
Families and Villages Act. AFN is the largest statewide organiza-
tion in Alaska of Alaska Natives, representing 125,000 Natives 
within Alaska and nearly an equal number living outside of Alas-
ka. AFN was formed in 1966 initially to fight for aboriginal land 
claims and for the past 45 years has been at the forefront of efforts 
to advance Alaska Native self-determination. 

It hosts the largest gathering of Alaska Natives, the annual AFN 
convention attended by thousands of Alaska Natives. In October, 
the convention delegates adopted Resolution 1129 in support of the 
Alaska Safe Families and Villages Act. I have appended a copy of 
that resolution to my testimony. 

BBNA is a regional nonprofit Tribal consortium of 31 federally 
recognized Tribes in the Bristol Bay region. Our geographic area of 
southwest Alaska is about the size of the State of Ohio. Our re-
gional population is about 7,000 people, about 70 percent are Alas-
ka Native. 

Both the AFN and the BBNA strongly support the Alaska Safe 
Families and Villages Act. This legislation will allow local Tribal 
courts and law enforcement to address social problems at home in 
the village. Currently, villages rely on the State of Alaska to pro-
vide all law enforcement and judicial services, often at centers a 
great distance away from the village. 

The bill will establish a demonstration project by which a small 
number of Tribes would be authorized to enforce local ordinances 
dealing with alcohol and drug abuse, domestic violence, child 
abuse, and neglect. Alaska Tribes already have some jurisdiction in 
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those areas, but most villages have not developed Tribal ordinances 
and procedures. 

The ordinances and the Tribes’ plans for implementing the dem-
onstration project will be subject to the oversight and approval of 
the Department of Justice every step of the way. The bill creates 
no Tribal criminal jurisdiction, but simply confirms civil regulatory 
jurisdiction over alcohol and drug abuse, domestic violence, and 
child abuse and neglect. It does not address major crimes, does not 
authorize Tribes to jail people, and does not diminish in any State 
law enforcement authority, criminal or civil. 

Although the demonstration project starts small, we believe it 
will be such an obvious success that Congress will expand the pro-
gram and make it permanent in future years. 

Alaska Natives are far better situated to address social problems, 
particularly involving children and youth, at home under Tribal au-
thorities, better than the State. While this is often discussed in 
terms of law enforcement, I believe it is more of a problem of access 
to State courts. 

Alaska State courts are not local in most places. In Bristol Bay, 
for example, we have 28 year-round inhabited communities spread 
over an area the size of the State of Ohio. There are State courts 
in only communities, Dillingham, and Naknek. Alaska has no Jus-
tice of the Peace Courts like some States have, and there are no 
municipal courts outside the big cities. 

We have villages in our region that are more than 200 miles 
from the closest State court and there are no roads in between. 
Even a village that has a local village public safety officer, or 
VPSO, or even a local city police department, is still dependent 
upon a prosecutor’s office and the court system in some large com-
munity far away. 

I grew up in a small village, Clarks Point, which is across the 
Nushagak Bay from Dillingham. It is only about 15 miles away as 
the eagle flies, but there are no roads connecting them. And if the 
weather is bad, it is simply inaccessible until the weather breaks. 
Clarks Point has about 75 people. Although it has had a VPSO in 
the past, the position is currently vacant and has been difficult to 
fill. There is no chance that a village of 75 people will ever have 
a magistrate, a State magistrate or a State court. It simply 
wouldn’t be cost-effective. 

Clarks Point does have, however, a functional Tribal Council that 
already provides a number of services in the village. Although some 
villages have city governments as well as Tribal councils, most city 
governments do not enforce criminal or civil laws because they 
would have to pay the cost of a prosecuting attorney, provide public 
defenders, and pay for a prosecution in State courts. 

Alaska Tribes already have some authority in these areas of 
child custody and adoption, child neglect, and domestic relations 
based on Tribal membership. But Alaska Tribes do not have land-
based jurisdiction and the exact extent of Tribal authority in Alas-
ka has been very unclear. 

We are not advocating for the creation of Indian Country in Alas-
ka. I want to make that very clear. We are advocating and think 
it makes enormous sense to allow Tribes to handle some explicit 
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and specific types of problems in their villages and to clearly define 
what those types of cases are. 

Alaska Natives have probably the highest rate of suicide in the 
Nation, perhaps the world. We have hugely disproportionate rates 
of sexual assault, domestic violence, alcoholism, and accidental 
death. Many of the sexual assaults and domestic violence go unre-
ported, but the scars can be seen. Most of these problems and scars 
trace back to alcohol abuse. 

For too long, law enforcement in rural Alaska has been under-
funded and in many smaller, remote villages virtually nonexistent. 
The Alaska State Court system does not reach out far enough or 
fast enough for many of our remote, isolate villages. For too long, 
villages then have had to travel great distances at great expense 
for court cases. 

For too long, we have seen bootleggers, domestic violence, and 
sexual abuse offenders walking our village streets unabated be-
cause State law enforcement is too slow to respond and prosecu-
tions are too difficult. 

This bill is a tool and step in the right direction. It is a break 
from past practices and attitudes. It shows a practical under-
standing that sheer economics, budgetary, and political constraints 
will always preclude the State of Alaska from providing truly ade-
quate judicial resources in hundreds of tiny geographically remote 
villages. It also recognizes that Tribal governments can fill the gap 
and it adds an element of prevention and early intervention. 

We appreciate Senator Begich and Chairman Akaka and Senator 
Murkowski and this Committee that you are willing to roll up your 
sleeves to help us put into place locally controlled, culturally rel-
evant practices to help reduce serious social problems. You will 
save lives. You will save lives in our most remote and neediest vil-
lages in the Country and in Alaska. 

I want to be very clear that we don’t want to create Indian Coun-
try in Alaska. At the same time, we don’t want to take over respon-
sibility for criminal courts or jails and law enforcement. We simply 
want to do our share, to do our part, to do what we can to help. 

Complicated jurisdictional issues should really not get in the way 
of providing basic, needed, and common sense solutions in the vil-
lages. The longer they go on, the longer our people will suffer, and 
lives will be destroyed or lost. 

The demonstration project as provided in the bill is well designed 
and provides a step-by-step approach. It will work. 

In closing, I want to stress that I have the deepest respect for 
the State government and the current Administration. I have great 
respect for Governor Parnell. He has shown a deep commitment to 
addressing alcohol and drug abuse, domestic violence, and sexual 
assaults in Alaska. 

The CHAIRMAN. President Andersen, will you please summarize 
your statement? 

Mr. ANDERSEN. Yes. I have great respect for the village public 
safety officers and State troopers. The VPSOs have the toughest 
jobs that I can imagine. 

Again, I want to express AFN and BBNA and our sister regional 
Native nonprofit consortiums’ support for this bill. We believe it is 
a very positive step toward empowering local communities and 
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local residents to take responsibility for problems and for resolving 
them at home. 

Thank you, Chairman Akaka. 
[The prepared statement of Mr. Andersen follows:]

PREPARED STATEMENT OF RALPH ANDERSEN, PRESIDENT/CEO, BRISTOL BAY NATIVE 
ASSOCIATION; CO-CHAIR, ALASKA FEDERATION OF NATIVES 

Good afternoon Chairman Akaka and distinguished members of the Committee. 
My name is Ralph Andersen. I am Co-Chair of the Alaska Federation of Natives 
(AFN) and I am also the President and Chief Executive Office of the Bristol Bay 
Native Association (BBNA), based in Dillingham, Alaska. I am honored to be here 
today to testify in support of the Alaska Safe Families and Villages Act. 

AFN is the largest statewide organization of Alaska Natives, representing 125,000 
Natives within Alaska and nearly an equal number—120,000—living outside Alas-
ka. AFN was formed in 1966, initially to fight for aboriginal land claims, and for 
the past 45 years has been at the forefront of efforts to advance Alaska Native self-
determination. It hosts the largest gathering of Alaska Natives, the AFN Annual 
Convention attended by thousands of Alaska Natives. In October the convention del-
egates adopted Resolution 11–29 in support of the Alaska Safe Families and Vil-
lages Act. I am appending a copy of that resolution to my testimony. 

BBNA is a regional non-profit tribal consortium of 31 federally recognized tribes 
within the Bristol Bay Region. Our geographic area in southwest Alaska is about 
the size of the State of Ohio. Our regional population is about 7,000 people, about 
70 percent are Alaska Native. BBNA operates a variety of service programs for our 
member tribal villages, including Bureau of Indian Affairs programs that we operate 
under a self-governance compact agreement that has been in effect since 1995. 

Both AFN and BBNA strongly support the Alaska Safe Families and Villages Act 
and, in fact, both organizations have supported this and similar legislative proposals 
to clarify tribal civil jurisdiction in Alaska for many, many years, dating at least 
to the Clinton administration. We are very pleased this bill has been introduced and 
that this hearing is being held. 
Plugging the Gaps 

The basic idea of this legislation is to allow local tribal courts and law enforce-
ment—to address social problems and petty offenses involving tribal members at 
home, in the village, instead of relying on the state government to provide all law 
enforcement and judicial services, often from centers a great distance away from the 
village. 

The bill will establish a demonstration project by which a small number of tribes, 
no more than three per year for three years—nine total—would be authorized to en-
force local ordinances dealing with alcohol and drugs for a period of five years. The 
bill is also intended to enhance tribal enforcement of domestic violence and child 
abuse and neglect matters. Alaska tribes already have some jurisdiction in those 
areas but most villages have not developed tribal laws and procedures. The ordi-
nances and the tribe’s plan for implementing the demonstration project would be 
subject to the oversight and approval of the Department of Justice. 

The bill creates no tribal criminal jurisdiction, but simply confirms civil regulatory 
jurisdiction over the subjects listed in the bill—alcohol, drugs, domestic violence and 
child abuse and neglect. It does not address major crimes, it does not authorize 
tribes to jail people, and it does not diminish in any way state law enforcement au-
thority, criminal or civil. It is intended to address what might be called entry-level 
offenses such as underage drinking and drug use, and to keep such problems from 
escalating. It makes far more sense to address low grade offenses immediately, at 
home, rather than waiting until they get so bad a person is caught up in the state 
criminal justice system, jailed, and sent to court dozens or even hundreds of miles 
away from home. 

This is very much a common sense bill to fill gaps in existing services. Although 
the demonstration project starts small, we believe it will be such an obvious success 
Congress will expand the program and make it permanent in future years. 

Alaska Native villages are far better situated to address social problems, particu-
larly involving children and youth, at home under tribal authorities, than is the 
state government. It would benefit everyone, including the state agencies, if some 
problems such as juvenile delinquent behavior could be curtailed and the person 
helped by the local community before the behavior ever escalates or becomes a state 
issue. 
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While this is often discussed in terms of law enforcement—and there are gaps in 
state law enforcement—I tend to believe it is more a problem of inadequate courts 
and access to courts. The state court system is not the most culturally appropriate 
way for dealing with young Native offenders, nor are state courts ‘‘local’’ in most 
places. In Bristol Bay, which has 28 year-round inhabited communities spread out 
over an area the size of Ohio, there are state courts in only two communities—
Dillingham and Naknek. Alaska has no justice of the peace courts like some states 
have, and there are no municipal courts outside the big cities. We have villages in 
our region that are more than 200 miles from the closest state court, and there are 
no roads in between. 

Even a village that has a local Village Public Safety Officer (VPSO) or even a local 
city police department is still dependent on a prosecutor’s office and court system 
in some larger community miles away. 

I grew up in a Bristol Bay village, Clarks Point, which is across the Nushagak 
Bay from Dillingham. It’s only about 15 miles away as the eagle flies, but there are 
no roads connecting them and if the weather is bad it is simply inaccessible until 
the weather breaks. Clarks Point has about 75 people. Although it has had a VPSO 
position in the past, the position is currently vacant and has been difficult to fill. 
There is no chance that a village of 75 people will ever have a state magistrate court 
or a resident state trooper—it simply would not be cost effective. Clarks Point does, 
however, have a functioning tribal council that already provides a number of serv-
ices in the village. There is simply no logical reason why the tribe should not be 
able to prosecute and handle minor offenses at home as civil regulatory matters. 
That is all S. 1192 does, on a pilot basis for up to nine villages. 

I will note that although some villages have city governments as well as tribal 
councils, the city governments in the villages do not directly enforce criminal or civil 
regulations because they would have to pay for the expense of a prosecuting attor-
ney, provide public defenders, and otherwise pay for prosecution in the state courts 
in the regional hubs. The city government in Clarks Point has no resources to be 
prosecuting cases in Dillingham. 

Although Alaska tribes already do have some authority in areas such as child cus-
tody and adoption, child neglect, and domestic relations based on tribal membership, 
Alaska tribes do not generally have land-based jurisdiction and the exact extent of 
tribal authority in Alaska has been very unclear. We are not advocating for the cre-
ation of ‘‘Indian Country’’ jurisdiction in Alaska. I want to make that very clear. We 
are advocating and think it makes enormous sense to explicitly allow tribes to han-
dle some types of problems within their villages and to clearly define what those 
types of cases are, without getting into a complicated analysis based on land status 
and without waiting for decades of litigation to establish the parameters of tribal 
jurisdiction. The cleanest way to do this is by enacting a federal law to clarify a 
few subject matters areas where tribes can assert authority. 

To illustrate the problems tribes run into in addressing social problems through 
tribal courts, one of the larger Bristol Bay villages operated a tribal court that han-
dled juvenile cases for about ten years. The particular village has a city police de-
partment, and my understanding is that the tribe had a written agreement with the 
city by which the local city police referred some juvenile cases to the tribal court. 
The agreement was also signed off by the State of Alaska. This agreement and ar-
rangement worked well and the tribe successfully handled a number of cases, each 
of which would otherwise been in the state system and prosecuted 70 miles away 
in Dillingham. Recently, someone in the city government had questions about the 
agreement that were referred to the state Attorney General’s office. The AG’s office 
concluded this diversion of cases was improper and that the state could not honor 
its own prior agreement with the tribe. Understandably the city, which is a subdivi-
sion of the state, is now no longer willing to honor the agreement either. 

Sadly, a cooperative effort that was working, that was probably within the normal 
discretion of state law enforcement anyway, and that benefited all parties was 
ended because someone in a state office in Anchorage or Juneau hundreds of miles 
away decided it was a bad thing to work cooperatively with tribes. It has been our 
experience that state opposition to tribes almost always comes from state elected of-
ficials and the higher echelons of state government. People who actually do the work 
in the field—state troopers, social workers, judges, prosecutors—are practically al-
ways more than willing to work with tribes because they correctly see the tribes as 
a resource. 
The Need 

I do not wish to spend too much time talking about the severity of social problems 
in rural Alaska. We have told our story over and over and the bill itself recites 
many of the statistics. Alaska Natives probably have the highest suicide rate in the 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00055 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK



52

nation and perhaps the world. We have hugely disproportionate rates of sexual as-
sault, domestic violence, alcoholism, and accidental death. Many of the sexual as-
saults and domestic violence goes unreported, but the scars can be seen. Too many 
of our people are in prison. Too many of our adults find it difficult to get jobs be-
cause they have criminal records. Most of these problems trace back to alcohol 
abuse. 

For too long law enforcement in rural Alaska has been underfunded and in many 
small remote villages virtually non-existent. The Alaska Court system does not 
reach out far enough or fast enough for many of our remote, isolated villages. For 
too long, village residents have had to travel great distances at great expense for 
court cases. For too long we have seen bootleggers and domestic violence and sexual 
abuse offenders walking our village streets unabated because state law enforcement 
is slow to respond and prosecutions too difficult. While the lack of courts or law en-
forcement is not the cause of our high rates of suicide and other social problems, 
it is certainly an obstacle to addressing them. 

The bill is a tool, and a step in the right direction. It is a break with past prac-
tices and attitudes and shows a practical understanding that sheer economics, budg-
etary and political constraints will always preclude the Alaska state government 
from providing truly adequate law enforcement and judicial resources in dozens of 
tiny, geographically remote villages, scattered across an area the size of the State 
of Ohio. It also recognizes that tribal governments can help plug the gap, and it 
adds an element of prevention and early intervention that is lacking in the state 
system. 

We appreciate that Senator Begich, Chairman Akaka, and this Committee, are 
willing to roll up your sleeves to help us put into place locally-controlled, culturally-
relevant practices to help reduce social problems. You will help save lives in some 
of our most remote and neediest villages in the country and in Alaska. I want to 
be very clear that we don’t want to take over responsibility for criminal courts, jails, 
and law enforcement. We simply want to do our share—to do our part—to do what 
we can to help. Complicated jurisdictional disagreements with the state really 
should not get in the way of providing needed, common sense solutions in the vil-
lages. The longer they go on, the longer our people will suffer and lives will be de-
stroyed or lost. 

In addition to establishing the demonstration project on tribal law enforcement 
and courts, the bill will open a new temporary federal funding stream in support 
of the project. This includes both training of our tribal courts and administrators 
and some additional funding for law enforcement. The demonstration project as pro-
vided in the bill is well designed and provides a step by step process. It will work. 
Closing 

In closing I wish to stress I mean no disrespect for the Alaska state government 
or the current state administration. I have great respect for Governor Parnell. He 
has shown a deep commitment to addressing alcohol and drug abuse, domestic vio-
lence and sexual assaults in Alaska. In rural Alaska, in recent years the state has 
expanded the Village Public Safety Officer Program. I have great respect for Village 
Public Safety Officers, and the Alaska State Troopers and the Alaska Court System. 
Our VPSO’s have the most difficult jobs that I can imagine. But there are simply 
inherent constraints such that the state is never going to pay for magistrates and 
state police officers in 200-plus villages. The bulk of the population and the political 
power in Alaska are in the urban areas of Anchorage, Fairbanks and Juneau. Even 
the VPSO program, which is an excellent program specifically designed for villages, 
is hampered by relatively low wages, lack of housing, difficulty in recruitment and 
other limits. 

I have witnessed first-hand the largely unchanged social problems in many vil-
lages that have existed since my childhood days. We still hear of family violence, 
bootlegging, and sexual abuse. It seems not a week goes by when we hear of another 
suicide or death. 

There is no single solution to these difficult problems nor are there any easy an-
swers. The right solutions will likely vary from region to region, community to com-
munity, and involve more than just one agency and more than one just one program 
or approach. We need and want our tribal governments and tribal law enforcement 
and courts to be part of the equation. We want to be part of the solution. Tribes 
are already there, providing services on the ground. 

The Alaska Safe Families and Villages Act will break new ground by actually rec-
ognizing that Alaska tribal governments have a role in and are part of addressing 
the important needs for law enforcement and judicial services in remote areas. For 
this reason the Alaska Federation of Natives, the Bristol Bay Native Association, 
and our sister regional Native non-profit tribal consortiums consider this bill a very 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00056 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK



53

high priority. We believe this bill will be a very positive step toward empowering 
local communities and local residents to take care of problems at home. 

Thank you again Chairman Akaka and members of the Committee for giving me 
this opportunity to testify. 

Attachment

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00057 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

d1
.e

ps



54

The CHAIRMAN. Thank you very much. 
Commissioner Masters, please proceed with your testimony. 

STATEMENT OF JOE MASTERS, COMMISSIONER, ALASKA 
DEPARTMENT OF PUBLIC SAFETY 

Mr. MASTERS. Good afternoon. I am Joe Masters and I am the 
Commissioner for the Alaska Department of Public Safety, whose 
mission is public safety in the State of Alaska. 

As a matter of introduction, I am a Yupik Eskimo and I have 
been raised in the Aleutian Islands. I have been a law enforcement 
officer for 29 years and began my career as a village public safety 
officer in the village of Unalakleet. I later became a city police offi-
cer and then spent 20 years as an Alaska State trooper and I have 
been the Commissioner for the past three years. 

Mr. Chairman, Members of the Committee, Senator Begich, 
thank you for this opportunity to comment on behalf of the State 
of Alaska on this Senate bill. 

Assuring that families and villages in Alaska are safe is unques-
tionably an objective that the State of Alaska shares with the Fed-
eral Government and with all Alaska Tribes. I would like to do two 
things in my testimony: first, outline for you the State’s recent ef-
forts to improve law enforcement in rural Alaska Native villages; 
and second, to respectfully suggest to the Committee that the seri-
ous issues facing rural Alaska require a different long-term frame-
work than provided in the Act. 
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And I would welcome an opportunity to assist the Committee and 
the bill sponsors to overcome our concerns. 

Alaska’s Governor Sean Parnell has made unprecedented invest-
ments in improving rural justice, including establishing a 10-year 
State initiative to end domestic violence and sexual assault. As 
part of that initiative, he made the unprecedented commitment to 
ensure that there is a law enforcement presence in every village. 

To that end, he has increased the hiring of village public safety 
officers and shared the vision of adding 15 of those positions each 
year for 10 years. To give you some idea of the extent of these re-
cent efforts, in 2008 there were 46 VPSOs in rural Alaska villages 
within the program, funded at $5.7 million. Today, there is funding 
for 101 positions, and importantly, the Governor wants to bring 
that number to 116 with program funding that could exceed $19 
million in State fiscal year 2013. This is a 325 percent increase 
from just a few years ago. 

It is not just about VPSOs. There are also more than 100 village 
police officers and Tribal police officers in Alaska communities pro-
viding a law enforcement presence in all but 75 Alaska commu-
nities. 

Alaska is also seeking partnerships with Department of Interior 
BIA for law enforcement technical assistance and training for these 
VPO’s. We have added State troopers in support positions in rural 
Alaska to increase our presence and response capacity, as well as 
increased training and assistance for all categories of law enforce-
ment officers. 

The efforts are not confined to law enforcement. The Governor’s 
domestic violence initiative funded and completed baseline studies 
of the actual incidents of sexual assault and domestic violence in 
Alaska to assist future policy, fiscal, and programmatic decisions. 

These efforts collectively mark a concerted, serious, and ongoing 
commitment by the State of Alaska to address the precise issues 
of concern stated in S. 1192. The belief that law enforcement efforts 
are broken or that Alaska cannot or will not provide services to 
Alaska Native villages is not accurate. 

I would like to suggest a framework for proceeding that would 
build on and develop already existing Federal-State-Tribal partner-
ships. The State already has solid partnerships with many Federal 
agencies, and we can build on these partnerships to the benefit of 
Native communities and to the State of Alaska as a whole. 

We have a number of specific suggestions for moving forward. 
Federal dollars directed to assist villages with public safety infra-
structure needs and to hire and train officers such as VPSOs and 
VPOs would go a long way to increasing safety in rural Alaska. 
Targeted programmatic Federal assistance for education, preven-
tion, and early intervention programs to address underlying social 
issues such as substance abuse and truancy would also be im-
mensely beneficial. 

There are provisions within this Act that unquestionably pro-
mote safety and will enable Tribes to take a more active role in 
their own wellness. However, the Act also contains ambiguous pro-
visions that the State believes may create Indian Country and may 
create Tribal criminal jurisdiction that will be counterproductive to 
those collaborative efforts I just spoke of. 
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Alaska Attorney General John Burns has specifically commented 
on these issues in a letter that is included with my written testi-
mony. 

Dividing the State into jurisdictional project areas subject to sep-
arate rules and separate court systems is not a practical approach 
for the long term. Rather, programs addressing law enforcement 
training, programs for technical and programmatic support to vil-
lage and Tribal councils, and programs directed to regional and 
community efforts are all areas where the Federal Government can 
truly be part of the solution. And we hope that you will consider 
these specific ideas. 

Although I am not testifying on S. 1763, I do want to let you 
know that we have made specific comments that are pertinent to 
your review and they are also contained within my written testi-
mony. 

In closing, we believe practical, programmatic solutions do exist 
to the intractable issues of violence and crime in our rural commu-
nities. And those solutions are preferable to a top-down federally 
imposed jurisdictional solution. 

Moving forward, we appreciate the opportunity to offer input and 
work with the Committee staff and Tribal partners to seek a con-
sensus about how best to proceed in Alaska and are dedicated to 
devoting the staff and resources necessary to make this happen. 

Thank you. 
[The prepared statement of Mr. Masters follows:]
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PREPARED STATEMENT OF JOE MASTERS, COMMISSIONER, ALASKA DEPARTMENT OF 
PUBLIC SAFETY

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00061 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e1
.e

ps



58

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00062 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e2
.e

ps



59

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00063 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e3
.e

ps



60

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00064 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e4
.e

ps



61

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00065 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e5
.e

ps



62

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00066 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e6
.e

ps



63

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00067 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e7
.e

ps



64

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00068 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e8
.e

ps



65

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00069 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e9
.e

ps



66

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00070 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e1
0.

ep
s



67

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00071 Fmt 6633 Sfmt 6621 S:\DOCS\74885.TXT JACK 11
10

e1
1.

ep
s



68

The CHAIRMAN. Thank you very much, Commissioner Masters. 
I will hold my questions. I will ask Senator Murkowski to make 

a very quick statement, and then I will call on Senator Franken 
for his questions and remarks. 

Senator MURKOWSKI. Mr. Chairman, thank you. And I apologize 
particularly to our two Alaska witnesses, Commissioner Masters 
and Mr. Andersen. I have to duck out of the Committee here and 
go over to the Capitol, and I am hoping that I can dash back in 
time to ask my questions. If I am not able to, I will be submitting 
those questions for the record. 

But I first want to thank you not only for making the long haul 
back here, but for your testimony and for your commitment to work 
with us to address the issues that have been discussed here today, 
not only on Senator Begich’s bill, but as we look at the bigger legis-
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lative issue which faces so many in our reservations and up in 
Alaska. 

So Mr. Chairman, I am going to dash and I am hoping that I am 
going to be back in time. 

Thank you. 
The CHAIRMAN. Thank you, Senator Murkowski. 
Senator Franken? 
Senator FRANKEN. Thank you, Mr. Chairman. 
Ms. Koepplinger, when this Committee met in July, we heard 

testimony about the cycle of violence in Indian Country. Children 
who were exposed to violence at a young age are more likely than 
their peers to commit acts of violence or suffer from acts of violence 
when they become adults. According to the Shattered Hearts report 
that you cited in your testimony, young Indian sex trafficking vic-
tims believe, ‘‘that a cycle of violence has been normalized in their 
communities.’’

The SAVE Native Women Act authorizes services for children 
and for non-abusing parents, and I think this is a good step for 
breaking the cycle of violence in Indian Country. I would imagine 
that you would agree. 

Ms. KOEPPLINGER. Yes. 
Senator FRANKEN. What types of services should these children 

be receiving to keep them off a path toward violence? 
Ms. KOEPPLINGER. Thank you, Senator Franken. I do agree that 

services to our young people and to entire family systems is part 
of the solution. The services are complex and they need to be holis-
tic and they need to be culturally based. 

Housing is a critical need. We have young people on the streets 
of our towns and our cities who have no place to go, who engage 
in what they refer to as survival sex simply to have a place to sleep 
at night or to have food to eat. So housing, safe appropriate shelter 
that is long term, that meets these children where they are and 
can address their multiple needs is absolutely critical. 

Family reunification and preservation when possible is abso-
lutely critical. We want to make sure that when there’s a safe adult 
for a young person to be reunified with, whether that is on the res-
ervation or in the city, that we are able to facilitate that. 

Mental health, chemical help services, parenting services, edu-
cational assistance, the list goes on and on. But these kids didn’t 
fall into these dangers in a short amount of time. They typically 
have been accumulating traumas since they were very young, 
which makes them extremely vulnerable to predators. And so we 
have to work entire family systems and we have to work with the 
school system and our law enforcement and public health officials 
and the Tribes to makes sure that we are providing the wrap-
around services that these young people need. 

Senator FRANKEN. You brought up homelessness. You recently 
wrote a report for the Online Resource Center on Violence Against 
Women in which you point out that sex traffickers target homeless 
Native women and children. And the Minnesota Indian Women Re-
source Center’s Shattered Hearts report notes that nearly one-third 
of Native women were physically or sexually attacked while they 
were homeless. 
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I know there is a huge unmet demand for homeless shelters and 
for transitional housing services, and we must do more to meet 
that demand. We also must do more to ensure that victims of do-
mestic and sexual violence do not become homeless in the first 
place. So I am working on a bill that will make it unlawful to evict 
a woman from federally supported housing just because she is a 
victim of domestic violence, dating violence, sexual assault or stalk-
ing. This is a preventive measure that will allow victims to keep 
their homes when they need shelter the most. 

I am so grateful to you, Ms. Koepplinger, for the Minnesota In-
dian Women’s Resource Center’s endorsement of that bill and I 
would like to thank you personally for the valuable feedback you 
provided on it. I am looking forward to introducing that bill soon. 

Can you talk a little bit more about the relationship between 
homelessness and sexual violence, and explain why stable housing 
is so important to victims? 

Ms. KOEPPLINGER. We see very strong links between sexual as-
sault, being vulnerable to predators, and the lack of stable and se-
cure housing. And we are very happy to support the bill that you 
referenced. We think it is a critical step in keeping women safe. 

We know that many women stay in abusive situations because 
they can’t afford to move out, which puts them a greater risk for 
additional violence. We know that when women are forced to leave 
because the violence is too great or they fear for their children, if 
they are on the streets, if they are couch-hopping, if they are sleep-
ing in shelters, they are again more vulnerable to predators. 

We know that some women who have no other options, if they 
don’t have an education or they have no functional job skills and 
they can’t find a job will turn to the streets because they have chil-
dren to feed. Perhaps their welfare benefits have run out. And be-
cause of the normalization of sexual violence, it in some ways has 
become an option for some people. 

But we absolutely see this every single day with the women that 
we work with at the Indian Women’s Resource Center. If there is 
not a safe place to stay and if there is not a place for the children 
to go to school on a regular basis, it only adds to the risk that they 
are facing every single day. 

Senator FRANKEN. Thank you very much. 
Mr. Chairman, I see I am out of time. I do have a question for 

Mr. Heffelfinger. 
The CHAIRMAN. Please proceed. 
Senator FRANKEN. I can proceed? Thank you. 
Mr. Heffelfinger, thank you for coming. In your written testi-

mony, you say that the SAVE Native Women Act will empower 
Tribes who are on the front lines of the efforts to fight domestic vi-
olence.’ I would like to hear a little bit more about that. 

Drawing on your experience as a Federal prosecutor, can you ex-
plain why it is so important that Tribal courts be given jurisdiction 
over cases involving non-Indians who commit acts of violence 
against women in Indian Country? 

Mr. HEFFELFINGER. Chairman Akaka, Senator Franken, in addi-
tion to having been a Federal line prosecutor, I was also a State 
prosecutor in Minneapolis. And it is based on that experience that 
it is my conclusion domestic violence is among those types of crimi-
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nal offenses which are most properly handled as close to the com-
munity, as close to the act level as you possibly can. 

Compare, say, crimes like drug dealing or bank robbery, these 
are ones in which you can form a regional or a statewide kind of 
strategy. But you have to deal with crimes like domestic violence, 
which are within the family kinds of crimes, child abuse is another 
good example, at the level of the community itself. The community 
is in the best position to respond to those crimes, to prevent those 
crimes. 

What is wonderful about this Act is that it lets the courts and 
the law enforcement and the prosecutor, who are right there in the 
community and have the ability to respond immediately and di-
rectly to the violence going on in that community. And that is not 
simply making arrests and initiating prosecutions. It is also the 
ability to give the courts jurisdiction to fashion a sentence that can 
not only punish, but prevent and deter. And that is much better 
if done on Red Lake than it is if done to a Red Laker by a judge 
sitting in St. Paul. 

That is why I believe one of the reasons this bill will be very ef-
fective when implemented. 

Senator FRANKEN. I just want to follow up, because part of the 
question I was trying to get it is jurisdiction over non-Indians. And 
this is partly the Oliphant decision. Why is that important? That, 
in other words, on Red Lake, maybe it isn’t a domestic violence sit-
uation. Maybe it is a sexual assault. Why, in your opinion, is it im-
portant that Red Lake have jurisdiction over a non-Indian perpe-
trator? 

Mr. HEFFELFINGER. Well, it starts with the statistics, Senator. As 
the Amnesty International report showed, something like 60 per-
cent of domestic violence offenders are non-Indian upon Indian. 
And how can a local law enforcement officer, a local prosecutor, re-
spond to a crime if it makes a difference what the race is? You are 
taking 60 percent of the offenders and basically making them im-
mune. 

In the local community, where you are attempting to respond to 
domestic violence, if you have 60 percent of your offenders that are 
outside the jurisdiction of your local police and your local courts, 
you have 60 percent that are untouchable. 

Senator FRANKEN. I just want to make sure that we are working 
on the same definition of domestic violence because I am talking 
about sexual violence, say, from a non-Indian who may not know 
the victim. 

Mr. HEFFELFINGER. Domestic violence includes, as defined in this 
Act, Senator, both date violence as well as a longer-term relation-
ship. And so domestic violence as laid out in the Act as I would in-
terpret it physical violence, but I would also interpret that as sex-
ual violence in the domestic or dating arena. 

And if Tribal law enforcement, which is in the best position to 
address these crimes, is to be effective, it has to have jurisdiction 
over all the offenders in that community. Otherwise, you have a 
group of offenders who are essentially immune because you are re-
lying on people who are outside of the community and remote from 
the community to provide that support. 
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Senator FRANKEN. And thus your very, very eloquent statement 
from the gentleman that you quoted at the beginning of your testi-
mony. 

Mr. HEFFELFINGER. Without sovereignty, how can you protect? 
How can you have sovereignty when you can’t protect? 

Senator FRANKEN. How can you have sovereignty when you can’t 
protect your women and children? 

Thank you both for coming. 
The CHAIRMAN. Thank you very much, Senator Franken. 
Let me call on Senator Begich for any questions he may have. 
Senator BEGICH. Thank you very much, Mr. Chairman. 
I do have just a couple of questions. And again, thank you for 

allowing me as a non-Member of the Committee to have some op-
portunity to ask questions and I appreciate that greatly. 

To both members from Alaska, thank you, as Senator Murkowski 
said, it is a far distance to travel and those that are coming, espe-
cially from western Alaska, experienced an incredible storm that 
has hit with waves up to 30 feet high and winds up to 100 miles 
an hour and a little bit of snow and a little bit of ice. It is a very 
devastating impact that is occurring right now. And so I thank you 
for being here. 

First, Commissioner, if I can ask you just a couple of questions. 
And I want to take a couple of exceptions, but I want to take you 
up first, as we talked yesterday, on your offer that we figure out 
and resolve some of the State’s issues. I disagree with, as you 
know, as I said yesterday, the Attorney General’s discussion about 
how this has jurisdiction or Indian Country implications, because 
as you have heard from the Co-Chair of AFN and myself, that is 
not the intent. 

But I want to make it clear this is not a top-down approach. You 
stated that in your comments. This only allows the opportunity for 
Tribes to make a decision to develop a demonstration project from 
the community up. So I want to make sure we are on the same 
page here. If it was top-down, we would just dictate and say this 
is the way you are doing it. That is not what we are doing in this 
legislation. It creates another tool in the toolbox. 

And I would beg to differ that the court systems are working. 
With 60-plus percent of offenders repeating their offenses in Alaska 
and a disproportionate amount of Alaska Natives in the judicial 
system, the system is broken. And we can argue what you define 
as broken, but when 60 percent re-offend, it is a system that is not 
working. 

And when I faced this when I was Mayor of Anchorage, we, with 
the young people of our city, we introduced a program that was al-
ready in existence, but expanded it which was a simple program 
called Youth Court, designed and developed by youth themselves. 
No adults participated in the judicial process. The impacts, 90 per-
cent of those kids do not re-offend; 89 percent pay their restitution. 
The State has embraced Youth Court all over the State. We had 
one. Now there are multiple. 

The concept of youth Courts are based on Tribal courts, elder 
courts, youth and elder courts. They work. 

So what is the real fundamental problem with allowing a tool to 
Tribes, not dictating to the Tribes, saying here is a tool. Because, 
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maybe we will disagree, I don’t think 60 percent re-offender rate 
is a system that is working. 

Mr. MASTERS. I guess, Senator, you are asking for a comment. 
I didn’t hear the question. 

Senator BEGICH. The question is what do you object to specifi-
cally in the idea of allowing Tribes to——

Mr. MASTERS. Senator, in response to that, first off there are al-
ready existing Tribal courts operating in Alaska. There are some 
semblances of community-type court or youth courts operating in 
Alaska as well, as you state. 

There are currently officers that are employed by Tribes acting 
as peace officers in the State of Alaska. And there is a concerted 
effort by the State to put law enforcement in every community. A 
lot of the basic structure provisions are already in place in Alaska 
to be worked with and expanded upon, and that can be collabo-
rative in order to be effective. 

I do agree with the concept that offenses should be dealt with at 
the lowest level possible. I think that Tribal courts that already 
exist in Alaska can be effective in dealing with minor offenses and 
they can be very effective in dealing particularly with truancy and 
other types of issues in communities. 

I think there is a great opportunity for the State of Alaska and 
Tribes to work together through some of the work that you are pro-
posing in this bill. The primary concern the State of Alaska has 
with the bill is, like I stated in my testimony, and that is the po-
tential expansion of criminal jurisdiction and the creation of Indian 
Country or de facto Indian Country. If we can get past that piece 
of the bill, I think this is a great opportunity to work together to 
provide programmatic, fiscal, policy, and pragmatic solutions to the 
issues in rural Alaska. 

Senator BEGICH. Last question, if I can ask very quickly to the 
Co-Chair of AFN. I know, Ralph, this was just a concept, but really 
it was several Tribes that came to us and said we need some tools. 
And how do you see this issue of Indian Country, which I do not 
see this as part of this piece of legislation? 

You said it more than once that it is not part of what your intent 
is. But do you see this as an effective method or tool, what we are 
trying to propose here, as a way to go after some of these issues 
that are not truancy, you are right, truancy and so forth, but we 
have to step it up. Because the real issues are domestic violence, 
sexual assault, the issues of substance abuse at a higher level. 

Tell me why you think the Tribes really want to do this? I mean, 
I think I know, but——

Mr. ANDERSEN. Okay, thank you, Senator. It was the Bristol Bay 
Native Association, the Tanana Chief’s Conference and Kawerak, 
three regional Tribal consortiums, and AFN that got together about 
two years ago, primarily because we had seen domestic violence, 
sexual assault perpetrators, bootleggers walking the streets at 
home. 

People in the village of Gambell on St. Lawrence Island, there 
was a person that was there that was convicted or suspected of 
child abuse. Because the State trooper couldn’t make it out there 
for a week or 10 days, that person was walking the streets. Fami-
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lies, parents were keeping their children at home. They were afraid 
to live in their own village. 

And that is just one example. We have other examples, too. We 
finally said enough is enough; that we have had enough. We have 
to do something about this. We can’t have our own people, we can’t 
have any person regardless of color, regardless of race, living in 
any of our communities in constant fear; constant fear of being beat 
up; constant fear of being molested or raped. 

Trying to get a person arrested somewhere and getting them 
through the court system is really, really, really difficult; really ex-
pensive. Again, we don’t want to take over jails. We don’t want to 
take over criminals. We don’t want to prosecute murders. We don’t 
want to prosecute DUIs and those kinds of things, the criminal 
cases. 

But we believe if we are able to prosecute and use our Tribal 
courts, use our elders, that is who the Tribal courts normally are. 
They are elders in the community, well respected, to tell kids, to 
tell delinquents you have to behave yourself, and sentence them to 
community service so the whole town sees they are set as exam-
ples. 

Senator BEGICH. Thank you, Ralph. 
And let me say again, Mr. Chairman, thank you for the oppor-

tunity to present the bill today. Thank you for both. 
And Commissioner, we will take you up on the opportunity be-

cause I think the mission is the same. We have to change the way 
we do the business in rural Alaska. We have to change and create 
an opportunity of some new tools in the tool box to create a system 
that creates justice and ensures that people, no matter where they 
live in Alaska, don’t have to fear living in their own community. 
So I look forward to working with you, Commissioner. 

And again, Ralph, to you and your organization, thank you for 
your last two years of working aggressively on this legislation, and 
I underline aggressively. I look forward to working with you as we 
move this forward. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Senator Begich. It is good 

to have you here with us. Thank you. 
I would like to ask the Chairperson of Lytton Rancheria Mejia, 

can you describe the change in circumstances that led the Tribe to 
withdraw its support for the legislation? 

Ms. MEJIA. Certainly, I would be happy to, Mr. Chairman. 
There was a change in DOI policy for the restored lands excep-

tion. When I first started, I met with DOI and they had a different 
position. I mean, it was almost impossible to get a restored lands 
exception allowing you to have the land and do gaming on the land. 

So that is why we sought authorizing legislation so that we could 
have our facility and start generating revenue for the Tribe. In 
2009, we had seen the policy had changed within the Bureau of In-
dian Affairs on the restored lands exception, and we had conversa-
tions with them. In 2009, my team met with Senator Feinstein’s 
staff and said at this point, we don’t think we can continue on with 
the compromise, given this reason. And we laid it all out there. 

So that is why we had to withdraw our willingness to work on 
that particular compromise. 
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The CHAIRMAN. Thank you very much. 
Mr. Mayor? 
Mr. MORRIS. Yes, Mr. Chairman? 
The CHAIRMAN. Mayor Morris, in Congress, we are working to 

find ways to improve job and economic opportunities in this period 
of high unemployment. If this legislation passes, what would the 
economic impact be to your community? 

Mr. MORRIS. Well, the economic impact would be substantial, Mr. 
Chair. When you look over the history of the City of San Pablo, 
back in 1993 and 1994, the city was broke. We were just about to 
close our doors when there was a proposal by the card room, and 
we went out to the citizens to get a vote on what they thought of 
bringing a card room into the City of San Pablo. Almost 70 percent 
of the residents said yes, let’s do it. And had we not, we would have 
either had to dis-incorporate and become part of the county or to 
be annexed by the neighboring City of Richmond. 

So then you fast forward to today where the City of San Pablo 
and the City Council, the city staff, the City Police Department up 
to this year have exercised extreme fiscal responsibility by bal-
ancing our budget on good ideas to not spend as other cities do on 
things that we just don’t need. 

So on one hand, we have the threat from this legislation, which 
says that if the Tribe is not allowed, like other casinos, to expand 
their business, then we have almost the, should I say, this is in-
come that would be going away. This is income that would be leav-
ing the community because other Tribes will be allowed to go to 
level III gaming for example, where if the Lytton Tribe is not, then 
it leaves them at a tremendous disadvantage, and then leaves them 
open to this severe competition where business will go away. If 
business goes away, being our single largest business in the City 
of San Pablo, then we can see a lot of our services now dis-
appearing, and programs. 

So the fact that the Tribe and the city worked so closely together 
and always have done, as I said in my testimony, that from day 
one. There is no problem. The problem is being created by the 
threat of this bill. And I think it is too bad that Senator Feinstein 
had to leave, because she is hanging onto an old idea, which goes 
back to her original bill of S. 113 three years ago. 

So the letter that was signed between the Tribe, the city, and 
herself said they can remain the way they are, but I don’t think 
the Tribe is doing anything other than being competitive to stay in 
business, stay competitive. And I think that is the bottom line, Mr. 
Chair. It would have a severe impact on the city, it really would. 

We are trying to attract right now other businesses and other en-
tities in the community. We have done very well this year. There 
are about 600 new jobs happening in San Pablo, from a new Auto 
Zone, a new Walgreen’s, a new barber college, a new 42,000 square 
foot supermarket, Hispanic, which 91 of those employees at that 
supermarket are hired from the City of San Pablo. And then there 
is a new county health clinic being built and there are 200 new jobs 
there just in the construction, and there will be about 200 perma-
nent jobs once it opens. 

So this is because of the ability to financially attract these types 
of businesses into our community, to not be so reliant on one big 
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entity. But our relations with the Tribe is exemplary, as I men-
tioned several times. There is no problem. The bill will cause the 
problem. 

The CHAIRMAN. Thank you very much. 
Mr. MORRIS. I hope I have answered your question. I know it is 

a long answer. 
The CHAIRMAN. Thank you for your responses. 
I want to tell you that I am impressed with your patience. You 

have been very helpful with your responses. It will help the Com-
mittee as we move forward with these bills, and it will, I am sure, 
make a difference in what we do. And hopefully, if it needs to, we 
can try to improve them better than they are. 

But it is good to hear directly from you, and the way I put it is 
that I like to hear from the trenches, and you have been very gra-
cious in providing as much of that kind of information, which will 
help us in our deliberations. 

So I want to again express a warm mahalo, thank you to the wit-
nesses at today’s hearing. I want to thank my Senate colleagues 
and the Administration for providing their views on these bills. 
And I especially want to thank the Tribal representatives and 
other stakeholders who traveled so far to be with us today and 
have been so patient. 

So we will consider your comments very carefully as we consider 
how to move forward with these bills. And I want to wish you well 
with your issues and say that all we are doing here is to try to help 
the indigenous people of our Country. And I thank you so much for 
being part of that. 

Thank you. 
This hearing is adjourned. 
[Whereupon, at 5:10 p.m., the Committee was adjourned.] 
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A P P E N D I X

PREPARED STATEMENT OF HON. GEORGE MILLER, U.S. REPRESENTATIVE FROM 
CALIFORNIA 

Please accept this letter as my testimony for the official record of the hearing that 
you are holding today on S. 872, a bill to ‘‘amend the Omnibus Indian Advancement 
Act to modify the date as of which certain tribal land of the Lytton Rancheria of 
California is considered to be held in trust and to provide for the conduct of certain 
activities on the land.’’

As you know, the House is not in session this week and I am working in my con-
gressional district and thus unable to testify before the Committee in person. Thank 
you very much, however, for the opportunity to comment on this bill. And thank you 
for inviting Mayor Paul Morris of the City of San Pablo, a constituent of mine, ac-
companied by the city’s Vice-Mayor Cecilia Valdez, also a constituent, to testify. 
Mayor Morris and Vice Mayor Valdez and I work closely together to improve the 
economy for all the residents of San Pablo. 

Let me state at the outset that I strongly oppose S. 872 and believe that there 
is no justification for its passage by your Committee or Congress. S. 872 is unfairly 
prejudicial against a single tribe that has clearly satisfied the federal courts and the 
United States Congress as to its right to conduct gaming in San Pablo, CA, in ac-
cordance with federal laws and regulations. 

The history of the Lytton Rancheria is well known to this Committee and I do 
not intend to retell that history today. I have testified before this Committee at 
length in the past concerning similar legislation that would have reversed Congress’ 
original intent by unfairly singling out the Lytton Rancheria for unique restrictions 
and burdens that are unwarranted and unjustified. 

The fact of the matter is that the Lytton Rancheria has the right to conduct gam-
ing in the city of San Pablo, a right that was given to them by the federal courts 
and by Congress. Furthermore, there exists a process to approve or disapprove any 
plans by the Lytton Rancheria to expand or alter its facility or change the Class 
of gaming at its facility. That process requires the tribe to receive the approval of 
the State of California and the Department of the Interior for any plans to expand 
its operations. There is no need nor justification for Congress to apply additional 
restrictions and burdens on the Lytton Rancheria. 

I do not take lightly any question affecting Indian gaming. As a member of House 
Natural Resources Committee for more than three decades, and as its former chair-
man and ranking member, I am well versed in the laws governing Indian gaming 
as well as the varied concerns about and support for Indian gaming that exist in 
Congress and throughout the country. 

Personally, I am neither a proponent nor opponent of gaming per se. I am, how-
ever, a strong defender of Indian sovereignty. And I am also actively engaged in 
helping communities in my district to create jobs and grow economically. 

It is important to note that, having been properly approved by the federal courts 
and Congress, the casino in San Pablo quickly became, and remains today, a very 
important source of revenue and employment to this struggling East Bay commu-
nity. The positive impacts for the city of San Pablo and its residents that were pro-
jected by the city and the Lytton Rancheria when the casino was being proposed 
have been realized. Meanwhile, the negative impacts that opponents of the casino 
warned of, such as increased crime and traffic, have not materialized. 

Mr. Chairman, S. 872 is unjustified and unfair and I strongly oppose its passage. 
Thank you for the opportunity to make my views on this legislation known, once 

again, to the Committee. 
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PREPARED STATEMENT OF ALAN J. TITUS, LAWYER, ROBB & ROSS
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PREPARED STATEMENT OF THE UNITED STATES DEPARTMENT OF THE INTERIOR 

The Department of the Interior (Department) has reviewed S. 872, a bill that 
would modify the date as of which certain tribal land of the Lytton Rancheria of 
California is to be considered held in trust and to provide for the conduct of certain 
activities on the land. The Department opposes S. 872, as currently drafted, at this 
time. 

Public Law 106–568 (Dec. 27, 2000) required the Secretary to acquire certain 
lands in trust in northern California on behalf of the Lytton Rancheria, and deemed 
those lands to ‘‘have been held in trust and part of the reservation of the Rancheria 
prior to October 17, 1988.’’ The Indian Gaming Regulatory Act (IGRA) generally pro-
hibits Indian tribes from conducting gaming on lands acquired after October 17, 
1988, subject to several exceptions. 

The Department of the Interior placed the land in question in trust on behalf of 
the Lytton Rancheria on October 9, 2003. 

The Lytton Rancheria (Tribe) lawfully operates a Class II gaming facility on those 
trust lands in northern California. The Tribe does not have a tribal-state gaming 
compact with the State of California; meaning, the Tribe is not able to operate a 
Class III gaming facility on the site. 

S. 872 would amend P.L. 106–568 by deeming the land in question to have been 
acquired in trust on October 9, 2003. The bill would also limit the Tribe’s existing 
Class II gaming activities by providing, ‘‘the Lytton Rancheria of California shall not 
expand the exterior physical measurements of any facility on the Lytton Rancheria 
in use for Class II gaming activities on the date of enactment of this paragraph.’’

The Department’s policy is to support tribes’ inherent governing authority over 
their own lands by protecting their ability to control tribal land use. S. 872 would 
diminish the Lytton Rancheria’s land-use authority by essentially imposing a zoning 
restriction on existing facilities on its trust lands. By modifying the legal date of 
the trust acquisition of the Tribe’s lands, S. 872 would also restrict the ongoing op-
eration of the Tribe’s economic enterprises, which were within the limits of federal 
law at the time they were established. In the Department’s view, Indian tribes 
should be permitted to reasonably rely upon the scope of federal laws governing the 
use of their lands when making decisions regarding land-use. 
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Importantly, Lytton Rancheria cannot develop and operate a Las Vegas-style, 
Class III gaming facility on the lands at issue until the Tribe enters into a valid 
tribal-state gaming compact. 

The Department’s position with respect to S. 872 should not be interpreted to 
mean that the Department would support future legislation that would modify a 
tribe’s trust acquisition of lands in a manner similar to P.L. 106–568. Nevertheless, 
the Department opposes retroactive restrictions on lands that have already been ac-
quired in trust on behalf of Indian tribes and individual Indians in reliance on exist-
ing federal laws. 

PREPARED STATEMENT OF HON. MICHAEL FINLEY, CHAIRMAN, CONFEDERATED TRIBES 
OF THE COLVILLE RESERVATION 

On behalf of the Confederated Tribes of the Colville Reservation (‘‘Colville Tribes’’ 
or the ‘‘Tribes’’), I am pleased to provide this statement for the record on S. 1763, 
the Stand Against Violence and Empower Native Women Act, and would like to 
thank the Committee for convening this hearing. 

The Colville Tribes supports S. 1763 as introduced. The provisions providing for 
tribal jurisdiction over certain federal crimes against women is a critical first step 
to restoring inherent tribal jurisdiction over all offenders in Indian country. The 
Colville Tribes applauds the Administration and the Department of Justice for en-
dorsing this concept and its inclusion in Title II of S. 1763. 

When the Committee disseminated the draft bill that was ultimately introduced 
as S. 1763, the Colville Tribes proposed an additional section that would address 
the gap that exists on many Indian reservations for the enforcement of mis-
demeanor offenses. This proposed new section, the ‘‘Misdemeanor Enforcement Dem-
onstration Project’’ (‘‘Demonstration Project’’), is described in more detail below and 
the text is included at the end of this statement. 

The Colville Tribes has discussed this Demonstration Project proposal with the 
Committee’s majority and minority staff, representatives from the Department of 
the Interior and the Department of Justice, the U.S. Attorney for the Eastern Dis-
trict of Washington, and other Indian tribes. We are hopeful that the Committee 
will include this proposal, or a variation of it, in any manager’s amendment to S. 
1763 if or when the Committee takes action on the bill. The Colville Tribes offers 
this Demonstration Project proposal as an addition to, not a substitute for, the sub-
stantive provisions of Title II of S. 1763 as introduced. 

Presently, only state or federal law enforcement officers possess jurisdiction over 
non-Indians in Indian country. Cross-deputization or other agreements with state 
and local governments that delegate authority to enforce state criminal laws to 
tribes mitigate this problem to some extent. State and local governments, however, 
are under no obligation to enter into such agreements with tribes and are often un-
willing to do so. Consequently, many Indian reservations lack the ability to provide 
any law enforcement response to crimes committed by non-Indians. 

The Demonstration Project proposal addresses this problem in a unique manner 
by authorizing the Secretary of the Interior (‘‘Secretary’’) to (i) promulgate regula-
tions of general applicability with misdemeanor criminal penalties to apply within 
Indian country and (ii) delegate the authority to Indian tribes to enforce them. Trib-
al officers would have authority to issue citations but any processing of fines or 
prosecution would be handled by the applicable federal district court, specifically the 
Central Violations Bureau (CVB). The CVB is the entity created by the federal 
courts for processing tickets issued and payments received for misdemeanor federal 
violations. The Demonstration Project is intended to grant tribal officers the author-
ity to take immediate action to intervene in misdemeanor criminal activity and refer 
such violations to federal authorities. 

This concept is modeled on Section 303 of the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. § 1733), which grants the Secretary similar authority 
to promulgate regulations and delegate enforcement to state and local officers on 
Bureau of Land Management land. 

The proposal is of limited duration and is discretionary on the part of the Sec-
retary. Any regulations issued by the Secretary would be subject to notice and com-
ment rulemaking and neither the Act nor any regulations promulgated under a 
demonstration project would affect, diminish or otherwise preempt the criminal ju-
risdiction of any state or local government, or affect or diminish P.L. 280. Any regu-
lations promulgated would be concurrent with any state or local law enforcement 
efforts. Finally, any person cited by a tribal officer for violation of regulations would 
be subject to the adjudicatory jurisdiction of the applicable federal district court, not 
tribal courts, and all federal constitutional protections would apply. 
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The Demonstration Project would provide a mechanism for tribal officers to inter-
vene in criminal conduct in Indian country where they currently lack the authority 
to do so. The Demonstration Project would, therefore, allow for a potentially broader 
range of conduct to be subject to tribal law enforcement intervention than Title II 
does as introduced. The difference is that the substantive offenses are established 
through federal regulations, are misdemeanors, and are subject to federal—not trib-
al—court adjudication. 

The report to Congress contemplated by the Demonstration Project would provide 
a valuable record to gauge the effectiveness of the projects in evaluating a longer 
term solution to the issues caused by the Oliphant and other federal court decisions. 
The Colville Tribes appreciates the Committee convening this hearing and is grate-
ful of its consideration of these comments. The text of the Tribes’ proposal is set 
forth below. 

llllllllllllllllll

SEC. 206. MISDEMEANOR ENFORCEMENT DEMONSTRATION PROJECT 
Subchapter I of chapter 15 of title 25, is amended by adding at the end the fol-

lowing new section:

’’SEC. 1306. MISDEMEANOR ENFORCEMENT DEMONSTRATION PROJECTS

(A) IN GENERAL.—In each of fiscal years 2012 to 2018, the Secretary may select 
up to five Indian tribes to participate in demonstration projects to carry out enforce-
ment of federal regulations as authorized by this section.

(B) DEMONSTRATION PROJECTS.—For each Indian tribe selected by the Sec-
retary for a demonstration project under this section, the Secretary shall—

(1) in consultation with the selected Indian tribe, issue regulations with respect 
to the management, use, and public safety of and within Indian country, includ-
ing the property located thereon. Any person who knowingly and willfully vio-
lates any such regulation issued pursuant to this section shall be fined not more 
than $1,000 or imprisoned not more than twelve months, or both. Any person 
charged with a violation of such regulation may be tried and sentenced by any 
United States magistrate judge [P.L. 101–650, 1990] designated for that pur-
pose by the court by which he was appointed, in the same manner and subject 
to the same conditions and limitations as provided for in section 3401 of title 
18 of the United States Code; and
(2) at the Indian tribes’ request, negotiate agreements with the selected Indian 
tribes to allow tribal officers to enforce regulations promulgated under this sec-
tion. Such agreements shall reflect the status of the applicable tribal officers as 
Federal law enforcement officers under [25 U.S.C. § 2804(f)], acting within the 
scope of the duties described in [25 U.S.C. § 2802(c)].

(C) APPLICATION AND SELECTION.—Within 180 days of enactment of this 
Act, and after consultation with Indian tribes, the Secretary shall publish applica-
tion requirements and selection criteria for demonstration projects authorized under 
this section. In selecting tribal applications, the Secretary shall—

(1) ensure that the Indian tribe has notified the applicable state and local gov-
ernments where the Indian country subject to the proposed demonstration 
project is located; and
(2) give preference to those applications where the United States attorney for 
the district where the Indian country subject to the proposed demonstration 
project is located consents to the proposed project.

(D) DURATION OF REGULATIONS.—Any regulations promulgated by the Sec-
retary under this Act may remain in effect for up to four years after the expiration 
of the applicable demonstration project.

(E) EFFECT ON OTHER LAWS.—Nothing in this Act or any regulations pro-
mulgated under any demonstration project authorized herein shall be construed 
to modify or affect section 1152 of title 18, United States Code or to modify or 
diminish the criminal jurisdiction of any state or local government.
(F) REPORT.—Not later than September 30, 2016, the Secretary shall submit 
to Congress a report that describes, with respect to the reporting period—

(1) a description of each demonstration project approved under this section; and
(2) an assessment of the effectiveness of the demonstration projects. 
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PREPARED STATEMENT OF HON. TOM MAULSON, TRIBAL PRESIDENT, LAC DU 
FLAMBEAU TRIBE

PREPARED STATEMENT OF TOVA INDRITZ, CHAIR, NACDL NATIVE AMERICAN JUSTICE 
COMMITTEE 

I am writing on behalf of the National Association of Criminal Defense Lawyers 
to provide our views on the SAVE Native Women Act. While domestic violence is 
a serious issue for Indian tribes, we believe any federal effort to bolster tribal law 
enforcement must be accompanied by measures to increase the quality of justice in 
tribal courts. For the reasons outlined below, we believe the SAVE Native Women 
Act fails to provide the requisite safeguards, including an adequate right to counsel, 
for the proposed fundamental change in tribal court jurisdiction. 

NACDL is the preeminent organization in the United States advancing the mis-
sion of the nation’s criminal defense lawyers to ensure justice and due process for 
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persons accused of crime or other misconduct. A professional bar association found-
ed in 1958, NACDL’s more than 10,000 direct members—and 80 state, local and 
international affiliate organizations with a total of 35,000 members—include private 
criminal defense lawyers, public defenders, active-duty U.S. military defense coun-
sel, law professors, and judges committed to preserving fairness within America’s 
criminal justice system. 

Title II of the S. 1763 would (1) provide for the first time since Oliphant v. 
Suquamish Indian Tribe, 435 U.S. 191 (1978), for tribal court jurisdiction over non-
Indians, (2) provide that non-Indians have greater rights to due process and rep-
resentation by counsel than do Indians charged with the same crimes and facing 
the same term of incarceration, (3) shift the burden of proof of an element of a crime 
from the prosecuting sovereign government to the defendant to assert lack of proof, 
contrary to historic American criminal procedures, and (4) increase penalties for 
various federal crimes and create new federal crimes. 

Native Americans are, after all, U.S. citizens. When charged in state or federal 
court, Indians have the same rights to due process and right to counsel as do all 
other persons. When Congress enacted the Indian Civil Rights Act (ICRA) in 1968, 
the trade-off for not requiring appointment of counsel and other indicia of due proc-
ess in tribal courts was to restrict tribes to maximum penalties of six months’ incar-
ceration and a fine of $500. In 1986, ICRA was amended to provide for penalties 
of up to one year and a fme of $5,000. Then in 2010, the Tribal Law and Order 
Act (TLOA) allowed tribal courts to impose sentences up to 3 years, but only where, 
if the sentence was to be more than one year, there is a right to counsel, a qualified 
judge, and certain other aspects of due process. 

If Indian tribal courts had to adhere to the same constitutional standards and 
guarantees as all federal and state courts, there would be no objection to allowing 
tribal courts to prosecute anyone who comes into their physical jurisdiction, just as 
a resident of Arizona cannot object to the jurisdiction of the state courts of Kansas 
if that resident travels to Kansas. If this proposed bill extended tribal court jurisdic-
tion to non-Indians who have a nexus to the tribe, and those non-Indians and also 
Indians had the same rights in tribal court as they do in state or federal court, 
NACDL would not object. However, this bill would not increase constitutional pro-
tections, but would lower them, and therefore we do object to the bill. 

Argersinger v. Hamlin, 407 U.S. 25 (1972), guarantees an indigent defendant the 
right to counsel in any case where that defendant is facing incarceration. This bill 
purports to give the right to counsel to a non-Indian facing imprisonment, while an 
Indian facing the exact same penalty, possibly as a co-defendant in the exact same 
case, does not have that right if the maximum penalty is one year. How can that 
be fair? Instead of going to the least common denominator in terms of rights, Con-
gress ought to raise the level of individual rights so that all persons who face incar-
ceration, including in tribal court, have the right to counsel and full due process. 

Section 204, the definitions section, should define ‘‘licensed defense counsel’’ (as 
used in section 204(g)(2)), to mean a lawyer licensed to practice law in any state 
or the District of Columbia, and section 204(e) should spell out specifically a right 
to ‘‘licensed defense counsel.’’ Some tribes have tribal bar admission requirements 
that do not even include high school graduation, no less completion of law school; 
in these tribes, ‘‘tribal advocates’’ who are akin to paralegals and are not lawyers 
represent defendants. Such non-lawyer members of the tribal bar do not fulfill the 
requirement ofrepresentation by counsel in the sense of Gideon v. Wainright, 372 
U.S. 335 (1963), Argersinger v. Hamlin, supra, nor the Sixth Amendment to the U.S. 
Constitution. 

Section 204( e) should also spell out specifically the full right to counsel, due proc-
ess, protection from illegal search and seizure, and all other rights that persons fac-
ing incarceration in state and federal courts are entitled to receive. 

The burden of proof must always be on the prosecuting government to prove be-
yond a reasonable doubt every element of a charged offense. Section 204( d)( 4) pur-
ports to shift the burden of proof of a reasonable nexus between the non-Indian de-
fendant and the tribe to the defendant by providing that if the defendant does not 
file a pre-trial motion contesting that element, then the issue is waived. That is like 
shifting to a defendant the burden of raising any element of proof in a criminal case 
and is completely inappropriate. Also, the standard of proof should be spelled out 
in section 204(d)(B) as ‘‘beyond a reasonable doubt.’’

The creation of new crimes, in section 203, is unnecessary. If there is a special 
statute for assault by strangling or suffocating, why should there not be a special 
statute for assault by use of a knife, or a firearm, or a rock, or a chair as a weapon? 
The current assault statute, with various levels of harm imposed, is sufficient. In 
section 205, the increase in penalties for various assault statutes and the expansion 
of the 20-year penalty for any assault that is a felony again subjects those charged 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00115 Fmt 6601 Sfmt 6621 S:\DOCS\74885.TXT JACK



112

1 Founded in 1978 by American Indians, the Center assists indigenous peoples in combating 
racism and oppression, realizing their human rights, protecting their lands and environment, 
and achieving sustainable economic development and genuine self-government. The Center 
works throughout the Americas to overcome the devastating problems that threaten Native peo-
ples by advancing the rule of law, by establishing national and international legal standards 

in federal court with Indian Country crimes to much greater penalties than are 
those persons charged in most state courts. This penalty scheme creates a disparity 
that is unwarranted and may ultimately undermine the federal role in maintaining 
the safety and welfare of those who reside in Indian Country. 

Thank you for considering our views. We stand ready to assist the committee and 
its staff in improving this legislation so as to adequately ensure fairness and due 
process in tribal courts. 

PREPARED STATEMENT OF HON. MIKE WIGGINS, JR., TRIBAL CHAIRMAN, BAD RIVER 
BAND OF LAKE SUPERIOR TRIBE OF CHIPPEWA INDIANS

PREPARED STATEMENT OF JANA L. WALKER, SENIOR ATTORNEY, INDIAN LAW 
RESOURCE CENTER 

Chairman Akaka and distinguished members of the Committee. The Indian Law 
Resource Center (Center), 1 a non-profit legal organization, respectfully submits this 
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that preserve their human rights and dignity, and by providing legal assistance without charge 
to indigenous peoples fighting to protect their lands and ways of life. One of our overall goals 
is to promote and protect the human rights of indigenous peoples, especially those human rights 
recognized in international law. 

2 In 2010, the Tribal Law and Order Act (TLOA), Pub. L. No. 111–211, was enacted, amending 
the Indian Civil Rights Act to allow tribal courts to sentence offenders for up to three years 
imprisonment, a $15,000 fine, or both for any one offense, but only if certain requirements are 
met. Tribal courts also may stack sentences for up to nine years total imprisonment. In order 
for tribes to use enhanced sentencing authority, they must provide a number of specific defend-
ant protections, including: defense counsel for indigent defendants, legal trained and licensed 
judges, detention facilities certified for long term detention, and publicly available tribal codes. 
For the vast majority of tribes, additional resources will be needed to meet these requirements.

testimony to be included in the record of the Committee’s legislative hearing, held 
on November 10, 2011, concerning violence against Native women. The Center 
strongly supports federal law reform that will end the epidemic of violence being 
experienced throughout Indian country and Alaska Native villages every minute of 
every day. Protection of Native women and communities will not be fully realized 
without strengthening the ability of Native nations to effectively police their lands 
and prosecute offenders on their lands. Passage of legislation such as S. 1763, the 
SAVE Native Women Act, would be a first step. 

On November 10, 2011, the Center’s staff once again listened to the sobering testi-
mony of panelists testifying before the Committee about the epidemic of violence 
against Native women. Sadly, these horrific rates of sexual and physical violence 
being committed against Native women in the United States are all too familiar to 
Native communities—1 in 3 Native women will be raped in their lifetime and 6 in 
10 will be physically assaulted. On some reservations, the murder rate for Native 
women is 10 times the national average. Even worse, it is strongly believed that 
the actual incidence of violence against Native women is even higher due to im-
proper and under-reporting. 

At the root of this violence are restrictions on the inherent jurisdiction of federally 
recognized American Indian and Alaska Native tribal governments over their re-
spective territories. Major legal barriers obstructing the ability of tribes to protect 
women living within their jurisdictional authority include:

a. Federal assumption of jurisdiction over certain felony crimes under the Major 
Crimes Act (1885);
b. The stripping of tribal criminal jurisdiction over non-Indians by the United 
States Supreme Court (1978);
c. Imposition of a one-year, per offense, sentencing limitation upon tribal courts 
by Congress through passage of the Indian Civil Rights Act (1968); 2 
d. Transfer of criminal jurisdiction from the United States to certain state gov-
ernments through passage of Public Law 53–280 and other similar legislation 
(1953); and
e. Failure to fulfill treaties signed by the United States with tribes as recog-
nized by the court in Elk v. United States in 2009.

These federal laws and decisions of the United States Supreme Court have cre-
ated a jurisdictional maze, involving federal, tribal, and state governments and re-
quiring a case-by-case analysis of the location of each crime, race of the perpetrator 
and victim, and the type of crime. This jurisdictional scheme perpetuates violations 
of women’s human rights, because it treats Native women differently from all other 
women and causes confusion over who has the authority to respond to, investigate, 
and prosecute violence against Native women. In no other jurisdiction within the 
United States does a government lack the legal authority to prosecute violent crimi-
nal offenses illegal under its own laws. 

Restrictions on the criminal authority of tribes also denies meaningful access to 
justice for Native women who are victims of sexual and domestic violence on tribal 
lands. Appallingly, it is believed that 88 percent of the violence against Native 
women is perpetrated by non-Natives, many of whom are very aware that they may 
commit violence against Native women with impunity. The erosion of tribal criminal 
authority over all persons committing crimes within their jurisdictions, coupled with 
a shameful record of investigation, prosecution, and punishment of these crimes by 
federal and state governments, has directly resulted in the disproportionate rates 
of violence against Native women. 

The truth of the matter is that many violent crimes go unprosecuted in Indian 
country. According to a recent United States Government Accountability Office 
study, from 2005 through 2009, U.S. attorneys failed to prosecute 52 percent of all 
violent criminal cases, 67 percent of sexual abuse cases, and 46 percent of assault 
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3 United States Government Accountability Office, U.S. Department of Justice Declinations of 
Indian Country Criminal Matters 3 (December 13, 2010). 

4 Less than a year ago, on December 16, 2010, President Obama announced the United States’ 
support of the United Nations Declaration on the Rights of Indigenous Peoples. Significantly, 
Article 22(2) of the Declaration speaks directly and unequivocally to the United States’ obliga-
tion to ensure the safety of Native women: ‘‘States shall take measures, in conjunction with in-
digenous peoples, to ensure that indigenous women and children enjoy the full protection and 
guarantees against all forms of violence and discrimination.’’ Unacceptably high rates of violence 
against Native women also violate several international human rights treaties. Article 5, Section 
B, of the International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD), states that regardless of race, all peoples should be guaranteed their right to ‘‘security 
of person and protection by the State against violence or bodily harm.’’ However, the current 
epidemic of violence against Native women in the United States, perpetuated by systemic in-
equality and confusion, not only violates this provision of ICERD, but also other provisions of 
ICERD by denying Native women freedom from racial discrimination (Article 2), equal protec-
tion under the law (Article 5(a)), and access to effective judicial remedies (Article 6). Addition-
ally, the United States is one of 167 states that have ratified another international treaty, the 
International Covenant on Civil and Political Rights (ICCPR). Article 3 of the ICCPR explicitly 
states that the civil and political rights guaranteed under the ICCPR apply to both men and 
women. In living lives impacted by daily violence, Native women are thwarted in their ability 
to fulfill many of their civil and political rights guaranteed in the ICCPR. As the preamble of 
the ICCPR asserts, ‘‘in accordance with the Universal Declaration of Human Rights, the ideal 
of free human beings enjoying civil and political freedom and freedom from fear and want can 
only be achieved if conditions are created whereby everyone may enjoy his civil and political 
rights, as well as his economic, social and cultural rights.’’ (emphasis added). 

5 545 U.S. 748 (2005). 
6 Id.
7 See, e.g., Martinez v. Martinez, Case No. C08–5503 FDB, Order Denying Defendants’ Motions 

to Dismiss and Granting Plaintiff Declaratory and Injunctive Relief (W.D. Wash. Dec. 16, 2008). 

cases occurring on Indian lands. 3 As these numbers reflect, Native women are rou-
tinely denied their right to adequate judicial recourse. This treatment separates Na-
tive women from other groups under the law. The United States’ restriction of tribal 
criminal authority combined with its failure to effectively police and prosecute these 
violent crimes violates its obligation to act with due diligence to protect Native 
women from violence and punish perpetrators. 

Enforcement inequalities permit perpetrators to act with impunity on Native na-
tion lands, thereby condoning violence against Native women and denying them the 
right to equal protection under both United States and international law. The rights 
to personal security and freedom from fear are internationally recognized human 
rights. If the United States ignores ongoing systemic problems relating to crimes in 
Indian country, it does so in violation of various international principles and of the 
human rights of Native women under international law. 4 Global attention is now 
being directed to violence against Native women in the United States. In January 
2011, Rashida Manjoo, the UN Special Rapporteur on Violence Against Women, con-
ducted an in-depth investigation of violence against women in the United States, in-
cluding violence against Native American women. In October 2011, Ms. Manjoo pre-
sented her report to the General Assembly of the United Nations in New York City. 
The report cites restrictions placed on tribes’ criminal jurisdictional authority as one 
of the causes of the extremely high rate of violence against Native women. Very re-
cently, on October 25, 2011, the Inter-American Commission on Human Rights also 
called attention to this issue in a thematic hearing on this human rights crisis af-
fecting Native women in the United States. 

Often, various federal laws and policies still perpetuate, instead of reduce, vio-
lence against Native women. This is quite apparent in United States federal court 
decisions regarding protection orders. In Town of Castle Rock, Colo. v. Gonzales, the 
United States Supreme Court held that the Federal Constitution does not require 
state law enforcement to investigate or enforce alleged violations of domestic vio-
lence protection orders. 5 Thus, state law enforcement chooses whether to enforce 
these orders, and may always choose not to. 6 Such decisions by local law enforce-
ment leave Native women vulnerable to ongoing violence by domestic abusers. 

Federal courts have further undermined the safety of Indian women by holding 
that tribal courts do not have jurisdiction to issue domestic violence protection or-
ders requested by a non-member Native woman against her non-Native husband. 7 
In Martinez, the federal district court held that the tribal court did not have the 
authority to issue the protection order because the issuance of the order was not 
necessary to protect tribal self-government and the non-Native’s conduct was not a 
menace to the safety and welfare of the Tribe. The Martinez decision fails to recog-
nize the current reality of life within a Native community and the importance of 
tribal courts to maintaining law and order in Native communities. Non-member In-
dians and non-Indians as well as member Indians live within the territorial bound-
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aries of most Native communities. The tribal court may be the most responsive in-
stitution to meet the needs of the residents of the community (Native communities 
are often located in rural areas, physically distant from state courts and police sta-
tions). Orders of protection can be a strong tool to prevent future violence, but they 
are only as strong as their recognition and enforcement. Federal law undermining 
the integrity of civil protection orders is especially harmful to Native women. Be-
cause of the restrictions that have been placed on the criminal authority of tribal 
governments, often the only recourse that a Native woman has against an abuser 
is a civil protection order. It is absolutely critical that Native women can trust that 
police will answer their calls for help when their abuser is violating a protection 
order. 

The United States has made some strides in its fight to prevent violence against 
Native women, but unquestionably, much, much more is needed. As members of this 
Committee have recognized, systemic problems continue to perpetuate a cycle of vio-
lence against Native women, who have few places to turn to for help. This must 
change. Now is the time to identify solutions that will directly and substantially 
protect the lives and safety of Native women. By providing tribes with the oppor-
tunity to exercise life-saving protections for women within their jurisdiction, S. 
1763, the SAVE Native Women Act has the potential to increase both security and 
justice to Native women. We appreciate greatly this Committee’s attention to pro-
tecting Native women and strengthening Native nations. At your request, we would 
welcome the opportunity to provide additional information on violence against Na-
tive women. 

PREPARED STATEMENT OF TANANA CHIEFS CONFERENCE (TCC) 

The Tanana Chiefs Conference (TCC), an Alaska Native nonprofit and consortium 
of 39 federally recognized Indian Tribes located in the interior of Alaska, is submit-
ting the following testimony in full support of the Alaska Safe Families and Villages 
Act, S. 1192. We would like to thank you for holding a hearing on this important 
legislation, and providing us with the opportunity to submit testimony. 

We would like to begin our testimony by thanking Senator Begich for introducing 
this bill, which has the potential of substantially improving the safety of villages 
throughout Alaska, and providing consistent support for the safety and well-being 
of all communities in Alaska, including Alaska Native communities. We would also 
like to thank Senator Murkowski for the leadership role she has taken in women’s 
issues, her attempt to find solutions to domestic violence, and her advocacy on end-
ing the sex-trade practices in Alaska. We appreciate the strong leadership Alaska 
has in the United States Congress and would like to take this opportunity to ex-
press our gratitude. 

We are equally thankful to Governor Parnell and his Administration for all of the 
investments that have been made to improve rural justice services throughout the 
State in the past three years. The Governor implemented a 10-year State initiative 
to end domestic violence and sexual assault through prevention and collaboration, 
has taken steps to increase law enforcement presence in rural Alaska by increasing 
the hiring of Village Public Safety Officers (VPSOs), and has increased State fund-
ing for the VPSO program. This hard work on the part of Governor Parnell and his 
Administration has had a positive impact on public safety and well-being on Alaska 
Native Villages, and our support of this bill in no way detracts from the importance 
of State jurisdiction over the provision of public safety services throughout Alaska 
and our gratitude towards the many positive steps that have been made. 

However, despite these positive strides, there are many holes in the provision of 
public safety in our most remote villages that exist not because of the shortfall of 
the State, Tribes, or the Federal Government, but because of the very real, and 
quite unique, challenges presented by Alaska’s geography. This bill would establish 
a small-scale demonstration project to weigh the effectiveness of additional civil 
tools in plugging these holes. We provide more direct comments below. 

Statement of need. This bill is constructed around studies completed by such re-
spected institutions as the Institute of Social and Economic Research from the Uni-
versity of Alaska Anchorage and the Alaska Rural Justice and Law Enforcement 
Commission, and would implement some of the most simple, yet direct, responses 
to the causes these studies have found to be at the base of much of the crime that 
is occurring in our remote villages—causes that have been recognized by the State 
of Alaska. These studies have found that the suicide rate in Alaska Native Villages 
is 6 times the national average, and that Alaska Native women suffer the highest 
rate of forcible sexual assault in the United States with an Alaska Native woman 
being assaulted every 18 hours. 

VerDate 0ct 09 2002 10:48 Nov 21, 2012 Jkt 074885 PO 00000 Frm 00119 Fmt 6601 Sfmt 6621 S:\DOCS\74885.TXT JACK



116

These studies have also found that more than 95 percent of all crimes committed 
in rural Alaska—including domestic violence and child abuse—can be attributed to 
alcohol and, as the State itself admits, Alaska Native Villages suffer from dispropor-
tionately high rates of alcohol abuse. Unfortunately connected to that dispropor-
tionate rate, Alaska Native Villages also suffer from disproportionately high rates 
of suicide and domestic violence. Alcohol-related deaths in Alaska Native Villages 
occur at a rate 3.5 times that of the general national population. In addition to these 
sad numbers, drug and alcohol abuse is estimated to cost the State of Alaska $525 
million per year. 

Currently, in response to these issues, we are faced with two options—either we 
must wait for an Alaska State trooper to arrive and respond to these crimes, or we 
do nothing and the perpetrator gets a free pass. Both options leave members of our 
communities facing unsafe situations, which should be unacceptable to anyone. 
When dealing with incidents of domestic violence or child abuse, it is imperative 
that law enforcement respond immediately to diffuse the situation and take steps 
to ensure the safety of all involved. It is equally imperative that protective orders 
be issued immediately to enforce the safety of the domestic partner or child. 

Despite the increases in VPSOs mentioned above, many rural Alaska Native Vil-
lages lack local law enforcement presence. There are currently approximately 71 
VPSOs serving in Alaska, but there are over 200 remote Villages throughout the 
State. The presence of VPSOs is helpful, and the members of the Villages greatly 
appreciate their presence, but the truth is that they are unarmed and sometimes 
face situations that they cannot handle on their own. Even when they are there to 
address incidents of domestic violence or child abuse, they can merely hold the al-
leged perpetrator until a State trooper arrives to take over. In Villages where there 
are no VPSOs, nothing can be done until a State trooper arrives. Again, this testi-
mony is in no way meant to condemn either the VPSO program or the performance 
of State troopers in these situations. However, the truth of life in Alaska is that 
it contains many remote villages that are separated from law enforcement hubs, 
many without direct road access, and that it often has extreme weather conditions. 
In instances where a State trooper must fly to reach a village, extreme weather will 
delay his or her arrival for days. These same realities face those who need protective 
orders. Providing Indian Tribes in Alaska simple civil tools to address these imme-
diate needs would go far in protecting our communities. 

What this bill would do. This bill would create a limited demonstration project 
that would implement some of the most simple, yet direct, responses to the causes 
at the base of much of the petty crime occurring in Native Alaska Villages and tools 
to address those petty crimes so that we can all, as a team, evaluate the effective-
ness of these new tools. These responses are minimal, but have the potential to have 
dramatic and far-reaching positive effects in our communities. 

This bill would establish a demonstration project where a maximum of three 
Tribes in Alaska would be selected in each of three fiscal years (nine Tribes total) 
would be chosen to participate for a five-year period. Each Tribe selected to partici-
pate would be required to complete a planning phase to ensure it has the capacity 
to effectively participate, including making sure they have developed proper written 
Tribal laws or ordinances detailing the structure and procedures of the Tribal court. 
Only after completing such a planning phase would the Tribes then begin exercising 
civil jurisdiction over drug, alcohol, or related matters within a specified project 
area, and over people of Indian or Alaska Native descent, or those people who have 
consensual relationships with the participating Tribe or a member of the Tribe. This 
civil jurisdiction would be exercised concurrently with the State of Alaska under 
State law. The civil remedies available to the participating Tribes would be limited 
to such remedies as restorative justice, imposing community service, charging fines, 
commitments for treatment, issuing restraining orders, and emergency detentions. 
Importantly, this bill would not authorize any of the participating Tribes to incar-
cerate a person unless the Tribe has entered into an intergovernmental agreement 
with the State and the Federal Government. 

We strongly believe that the civil authority for participating Tribes to impose such 
civil remedies will allow these Tribes to not only respond to criminal offenses, but 
to attempt to address the underlying causes of many of these offenses in culturally-
appropriate ways that have often proven to be effective. Recently, in Huslia a young 
woman who was a repeat offender for many petty crimes participated in a commu-
nity circle. The Huslia Tribal Court was asked by the State’s magistrate to suggest 
a sentence for a recent violation. The Tribal Court organized a community circle in 
which fifty community members participated by sharing stories and concerns while 
offering support to the defendant. In addition, the community circle suggested a sen-
tence which aimed to both support the defendant’s sobriety and deter her from fu-
ture violations. This experience shows the commitment of our Tribal Courts to ad-
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dress problems that are occurring in those communities, and such community in-
volvement has the power to substantially impact individual lives through commu-
nity healing. 

This bill would also establish an Alaska Village Peace Officer Grants program 
through which the Tribes participating in the demonstration project may apply to 
carry out a contract program to employ Village Peace Officers in Alaska Native Vil-
lages. Not only would this increase law enforcement presence in Villages that need 
every additional resource available to them, but the bill would provide that Village 
Peace Officers would be eligible to attend the Bureau of Indian Affairs (BIA) Police 
Officer Training Program—ensuring that these officers would have the highest level 
of training available. We fully support this program, but also suggest that, as an 
alternative, this bill could instead supplement the VPSO program, and authorize the 
VPSOs assigned to the participating Tribes to attend the BIA Police Officer Train-
ing Program. 

What this bill would not do. The responses authorized in this bill are minimal, 
with the potential for great impact. This bill would not upset the long-standing 
agreements represented in the Alaska Native Claims Settlement Act by creating In-
dian Country anywhere in the State, including in the Villages that would be partici-
pating in the demonstration project—nor do we wish to do so. The bill is clear on 
that, both explicitly and through its operation. The recognition of the concurrent 
civil authority of Tribal governments—entities that are already performing govern-
mental services—to issue protective orders is a far cry from creating a new jurisdic-
tional regime. The construction of geographical ‘‘project areas’’ is necessary to define 
the limits of this concurrent civil authority to the areas where Tribal governments 
already operate. 

This bill would not divide the State into jurisdictional project areas for 230 sepa-
rate Tribes. The demonstration project will allow for the participation of nine 
Tribes, with nine separate project areas. This is the maximum. In the future, if this 
project proves to be successful in addressing alcohol and drug abuse, domestic vio-
lence, child abuse, and other crimes, Tribes would be more than happy to work in 
cooperation with the State to find a way to implement these responses to an in-
creased number of Tribes in a mutually-agreed upon way, and to find ways in which 
these responses can best enhance the State provision of public safety responses 
throughout Alaska. 

The bill would also reaffirm that the State of Alaska has the primary responsi-
bility for the provision of public safety throughout the State, and would not open 
the State up to increased Federal presence or authority. The bill would merely pro-
vide Tribes with the options and civil tools to provide the very basics of protection 
when they are needed most and would have the most effect. Likewise, the operation 
of this demonstration project would not limit the eligibility of the State of Alaska 
to any Federal assistance under any other Federal law. The money provided to oper-
ate this project, including the new Alaska Village Peace Officer program, would not 
be used against the State when applying for Federal assistance. 

This bill would authorize appropriation of $2.5 million for each fiscal year from 
FY 2012 through FY 2018. Because we want to offer this bill every chance to be 
approved and become law—to see this demonstration project succeed—we suggest 
that the project can be successfully implemented and maintained at a much lower 
amount. With only nine Tribes eligible to participate, we believe that the project 
may be successfully implemented and maintained for $1.5 million per fiscal year. 
We also believe, with such a limited number of Tribes eligible to participate in the 
program, the Village Peace Officer program can be maintained for $3 million per 
fiscal year from FY 2012 through FY 2018—a reduction of $2 million from what is 
currently authorized in the bill. 

Conclusion. In conclusion, we would like to reiterate our full support for this crit-
ical bill. We believe that this bill will give all of us the tools and information nec-
essary to evaluate the best way to address domestic violence, alcohol- and drug-re-
lated crime and suicide, and child abuse in Alaska Native Villages. These Alaska 
Native Villages embody many of the very real and unique roadblocks to addressing 
such crime in remote villages in Alaska—remoteness, lack of access, geographical 
complications and limitations of infrastructure—that require unique solutions. Suc-
cess in this program will allow us all to understand how to best provide public safe-
ty to all remote villages throughout Alaska. 

The Tanana Chiefs Conference and its member Villages look forward to con-
tinuing to work with the State and with our Senators in finding these solutions. 
TCC would like to thank you for taking the time to read our testimony. 
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PREPARED STATEMENT OF JAN W. MORRIS, MEMBER, CHOCTAW NATION OF 
OKLAHOMA 

Good day, 
I wish to submit the following testimony for consideration by the Committee re-

garding S. 1763, the Stand Against Violence and Empower Native Women Act. I 
offer these comments as a Native person (I am an enrolled member of the Choctaw 
Nation of Oklahoma) with a background of over two decades of service in nearly a 
dozen tribal courts as a non-attorney practitioner (including service as either pros-
ecutor or defense counsel), a trial judge, an appellate judge, and court adminis-
trator. My experience also includes service over the past ten years as a trainer, in-
structor and lecturer in tribal justice systems, judicial skills development, court ad-
ministration, and advocacy skills development. 

While I agree with the concept of expanding tribal criminal jurisdiction to its 
original scope to include the criminal prosecution of a non-Native who commits a 
crime against a Native person in Indian Country, I believe the conditions imposed 
upon tribes to reassume criminal jurisdiction over non-Natives by Section 201 of S. 
1763 far outweigh any potential benefits, for three reasons:

(1) If the purpose is to address domestic violence crimes committed in Indian 
Country by non-Natives against native victims, a more effective remedy was al-
ready created by the Tribal Law and Order Act;
(2) The imposition upon tribal justice systems of ‘‘all other rights [of defendants] 
required under the Constitution of the United States’’ will unduly burden the 
vast majority of those systems; and
(3) Rather than strengthening tribal sovereignty, the imposition upon tribal jus-
tice systems of ‘‘all other rights [of defendants] required under the Constitution 
of the United States’’ actually diminishes tribal sovereignty by supplanting trib-
al justice standards with the full panoply of U.S. Constitutional protections.

Regarding my first reason stated above, Section 213 of the Tribal Law and Order 
Act (TLOA) authorizes each United States Attorney to ‘‘appoint Special Assistant 
United States Attorneys . . . to prosecute crimes in Indian Country as necessary 
to improve the administration of justice . . . ’’ Under this authority, tribes can hire 
their own prosecutors who can then be appointed as SAUSAs to initiate and conduct 
federal court prosecutions of non-Native perpetrators who commit domestic violence 
crimes (whether misdemeanors or felonies) against Native victims under either the 
General Crimes Act (18 U.S.C. § 1152) or the Assimilative Crimes Act (18 U.S.C. 
§ 13). By doing so, there is no adverse impact or federal imposition on the sov-
ereignty of the tribes and their justice systems, and the cost to tribes of hiring a 
prosecutor is miniscule in comparison to the expenditure of scarce financial re-
sources that would be needed to revamp a whole criminal justice system to address 
the panoply of constitutional rights imposed by Section 201 of the proposed bill. 

Regarding the second reason stated above, and in addition to the applicable com-
ments in the previous paragraph, the Committee needs to bear in mind that very 
few tribal justice systems are as large and complex as, for example, the Navajo Na-
tion judiciary. Most tribal courts are small. A survey of tribal justice systems by the 
American Indian Law Center in 2000 reported that of all tribal respondents, over 
78 percent had fewer than 1000 cases filed annually. The survey results also re-
vealed that the mean and median number of full-time judges was 1, and the major-
ity of responding tribes put less than $300,000 into their tribal courts annually. The 
specter of the funding necessary to guarantee ‘‘all other rights required under the 
Constitution of the United States,’’ including the employment and training of judges, 
prosecutors and defenders versed in the behemoth that is the body of U.S. Constitu-
tional law could easily cause most tribes to forego this exercise of ‘‘strengthening’’ 
in favor of maintaining the status quo. 

Regarding the third stated reason above, and in addition to the applicable com-
ments in the previous two paragraphs, Congress had the foresight in 1993 to include 
in the language of the Indian Tribal Justice Act (P.L. 103–176, 25 U.S.C. § 3601 et 
seq.):

‘‘Nothing in this Act shall be construed to . . . encroach upon or diminish in 
any way the inherent sovereign authority of each tribal government to deter-
mine the role of the tribal justice system * * * impair the rights of each 
tribal government to determine the nature of its own legal system * * * [or] 
alter in any way any tribal traditional dispute resolution forum . . . ’’

The mandate in Section 201 of S. 1763 that tribal courts must offer defendants 
the full protection of all constitutional rights under the U.S. Constitution conflicts 
with and contradicts the implicit promise of Congress in the Indian Tribal Justice 
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Act and flies in the face of the concept of strengthening the sovereignty of tribes. 
Congress is saying, in essence, that tribal justice systems are inferior and sub-
standard and incapable of properly administering justice within their own tribal 
communities. This is hardly the position one government should take within the 
context of a government-to-government relationship. 

Considering all of these reasons, it would be no small wonder that any tribe would 
seriously consider becoming a ‘‘participating tribe’’ as defined in S. 1763. Perhaps 
the intentions of Congress in considering the ‘‘expansion’’ of tribal criminal jurisdic-
tion to include non-Native domestic violence perpetrators via S. 1763 are commend-
able, but from a tribal perspective, many Native people will simply find the propo-
sition misguided, patronizing and insulting. I know I do. 

Kindest regards. 

PREPARED STATEMENT OF IRENE BEDARD, ACTRESS/SINGER, ALASKA
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Office of the Assistant Attorney General 

The Honorable Daniel K. Akaka 
Chairman 
Committee on Indian Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

U.S. Department of Justice 

Office of Legislative Affairs 

Washington, D.C. 20530 

JUN 19 2012 

Enclosed please find responses to questions for the record arising from the appearance of 
Associate Attorney General Thomas J. Perrelli at a July 14, 2011, Committee hearing entitled 
"Native Women: Protecting, Shielding, and Safeguarding Our Sisters, Mothers, and Daughters." 

We apologize for the delay, and hope that this information is helpful to the Committee. 
Please do not hesitate to contact this office if we may provide additional assistance regarding this 
or any other matter. The Office of Management and Budget has advised us that from the 
perspectiv·e of the Administration's program there is no objection to submission of this letter. 

Enclosure 

cc: The Honorable John Barrasso 
Vice Chairman 

Sincerely, 

!L.kctU-----
Ja:~ ~-~Appelbaum 
Acting Assistant Attorney General 



Questions for the Record for 
Thomas J. Perrelli 

Associate Attorney General 
U.S. Department of Justice 

Committee on Indian Affairs 
United States Senate 

July 14, 2011 

Questions from Chairman Daniel K. Akaka 

l. There is a baseline study mandated under the Violence Against Women Act, among 
other reporting requirements. 

Question: What is the Department's progress on this study? 

The Violence Against Women Act of2005 (Public Law Number 109-162), at Title IX, Section 
904(a) (codified at 42 U.S.C. § 3796gg-10 note) calls for the National Institute of Justice (NIJ) to 
conduct "a national baseline study to examine violence against Indian women in Indian country." 
Using funds appropriated for purposes consistent with this authority, and in consultation with the 
Office on Violence Against Women, NIJ has implemented a new research program that will 
collect information on violence against Indian women in Indian country and in Alaska Native 
communities focusing on domestic violence, dating violence, sexual assault, stalking, and 
tnurder. This will be the first national effort to collect information from enrolled American 
Indian and Alaska Native people in Indian country and in Alaska Native communities. 

With guidance from the program's Federal Advisory Task Force, NIJ's federal partners, and 
leading research experts in the field of violence against Alnerican Indian and Alaska Native 
(AI&AN) women, R TI International, and N IJ developed a draft survey instrutnent that was 
approved by the Office of Management and Budget (OMB) on November 2, 2011. 

As Phase I of the research progratn, the Violence Against Indian Women (V AIW) pilot study 
was specifically designed with input from tribal stakeholders to help ensure that the proposed 
national survey is culturally and community appropriate, respectful of those who will participate . 
in the study, and that the infonnation collected will be relevant and helpful. With the approval of 
tribal leadership, several tribal communities were selected to participate in a pilot study of the 
V AIW survey and methods for selecting and recruiting survey participants. The V AI W pilot 
study was conducted by RTI International in collaboration with NIJ in late 20 II and early 2012. 
RTIIntemational and NIJ staff expect to release the scientific findings of the pilot study along 

with lessons learned from the three field tests in 2012. The infonnation gathered from the pilot 
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study along with input from the field is anticipated to help ensure that NIJ's national V AIW 
study is viable, systetnatic, and cotnprehensive. 

Full field impletnentation is expected to begin in late calendar year 2012 for a 30- to 42-tnonth 

period. In partnership with NIJ, a research tearn cmnprised of Al&AN research and evaluation 
expertise will itnpletnent the study. 

Based on a solid, scientific sampling design plan, tribal nation participation, and OMB approval. 

a satisfactory number of sites will be identified for data collection that reflect a strong 

geographic distribution of Al&AN wotnen for the entire United States that reside in Indian 

country (including Alaska Native communities). The number of sites selected for 
itnplementation will be contingent on funding availability. 

2. Question: How does the Department plan to use this study to improve its efforts to 
address violence against women? 

Over the past three years, the Department has engaged in a host of efforts to improve our 
response to violence against American Indian and Alaska Native women. We have added 

additional law enforcement and prosecution personnel, increased training, and committed more 

resources to providing services for victims. We anticipate that the NIJ research will shed 
additional light on the nature of these crimes, the needs of the victims, where victims are 

currently accessing services, the characteristics of perpetrators, and how the criminal justice 
syste1n is responding when crimes occur. This information will allow us to further refine our 
efforts and better direct resources to meet the most pressing needs. 
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Questions from Vice-Chairman John Barrasso 

Your testimony recommends that an area for potential Federal legislation involves 
extending tribes' concurrent criminal jurisdiction over non-Indians for certain domestic or 
sexual assault crimes in Indian Country. This recommendation would require Congress to 

overturn, in part, the 0/iphallt v. Suquamish flldiall Tribe decision. 

1. Question: How do you propose to address the constitutional concerns raised in the 
decision in U.S. v. Lara? Please be specific. 

In United States v. Lara, 541 U.S. 193 (2004), the Supreme Court addressed a Federal statute 
providing that Indian tribes' governmental powers include "the inherent power of Indian tribes, 
hereby recognized and affirmed, to exercise critninal jurisdiction over all Indians," including 
Indians who are not members of the prosecuting tribe (i.e., "nonmetnber Indians"). !d. at 210 
(appendix, quoting the statute). The Court held generally that Congress has the constitutional 
power to relax restrictions on the exercise of tribes' inherent legal authority, id. at 196, and tnore 
specifically that "the Constitution authorizes Congress to pennit tribes, as an exercise of their 
inherent tribal authority, to prosecute nonmetnber Indians," id. at 210. 

The Department of Justice's proposed legislation, which has now been incorporated into S. 1763, 
Chairman Akaka's SAVE Native Women Act, uses language that is nearly identical to the 
statutory language at issue in Lara: Specifically, Section 201 of the SAVE Native Women Act 
provides that a tribe's governmental powers "include the inherent power of that tribe, which is 
hereby recognized and affirmed, to exercise special domestic violence criminal jurisdiction over 
all persons," including non-Indians. As Lara strongly suggests, Congress has the constitutional 
authority to enact this statute. 

The central question raised in Lara was whether Congress has the constitutional power to 
recognize Indian tribes' '"inherent" authority to prosecute nonmembers. The Court's conclusion 
that Congress did indeed have this power under the Federal Constitution rested on six 
considerations, all of which apply to Section 201 of the SAVE Native Women Act as well: (l) 

"the Constitution grants Congress broad general powers to legislate in respect to Indian tribes," 
id. at 200; (2) "Congress, with this Court's approval, has interpreted the Constitution's 'plenary' 
grants of power as authorizing it to enact legislation that both restricts and, in tum, relaxes those 
restrictions on tribal sovereign authority,'' id. at 202; (3) ""Congress' statutory goal- to tnodify 
the degree of autonomy enjoyed by a dependent sovereign that is not a State- is not an unusual 
legislative objective," id. at 203~ (4) there is '"no explicit language in the Constitution suggesting 
a limitation on Congress' institutional authority to relax restrictions on tribal sovereignty 
previously imposed by the political branches,'' id. at 204; (5) "the change at issue here is a 

litnited one, ... [largely concerning] a tribe's authority to control events that occur upon the 
tribe's own land,'' id.; and (6) the Court's ''"conclusion that Congress has the power to relax the 
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restrictions imposed by the political branches on the tribes' inherent prosecutorial authority is 

consistent \Vith [the Supretne Court's] earlier cases,'' id. at 205. 

Each of these six considerations also applies to Section 201 of the SAVE Native Wmnen Act. 

That is self-evident for the first four of those six considerations. 

As to the fifth consideration, like the statute at issue in Lara, Section 201 of the SAVE Native 
Women Act would effectuate only a limited change. Section 201 would touch only those 
criminal acts. that occur in the Indian country of the prosecuting tribe and therefore would not 
cover off-reservation critnes. Section 201 would affect only those critnes that have Indian 

victims. Tribal courts could not try cases involving only non-Indians. Unlike the statute at issue 
in Lara, which covered all types of critnes, Section 201 is narrowly focused on a particular 
subset of critnes: those involving domestic violence, crimes of dating violence, and criminal 
violations of protection orders. 1 The tenn "domestic violence" is expressly defined in Section 
201 to deal with violence comtnitted by the victim's current or former spouse, by a person with 
whom the victim shares a child in common, or by a person who is cohabiting or has cohabited 
with the victim as a spouse. Similarly, Section 201 expressly defines the tenn "dating violence" 
to mean violence committed by a person who is or has been in a social relationship of a romantic 
or intimate nature with the victim, as determined by the length of the relationship, the type of 
relationship, and the frequency of interaction between the persons involved in the relationship. 
Likewise, protection orders typically involve spouses or intimate partners. 

In cotnbination, these three features of Section 20 1 - being limited to narrow categories of 
crimes such as domestic violence and dating violence, the requirement that the crime occurred in 
the prosecuting tribe's Indian country, and the requirement that the victim be an Indian - will 
confine prosecutions to conduct that seriously threatens Indians' health and welfare and is 

1
The Senate Committee on Judiciary has found that violence against Native women has reached epidemic 

proportions and that an expansion of tribal jurisdiction is needed to address this epidemic: 
Responding to the crisis of violence against Native women has been a core principle of VAWA 
from its inception, and significant strides have been made in combating domestic violence in 
Indian country committed by Indian men. Unfortunately, much of the violence against Indian 
women is perpetrated by non-Indian men. According to Census Bureau data, well over 50 
percent of all Native American women are married to non-Indian men, and thousands of others 
are in intimate relationships with non-Indians. Tribes do not currently have the authority to 
prosecute non-Indian offenders even though they live on Indian land with Native women. 
Prosecuting these crimes is left largely to Federal law enforcement officials who may be hours 
away and are often without the tools or resources needed to appropriately respond to domestic 
violence crimes while also addressing large-scale drug trafficking, organized crime, and terrorism 
cases. As a result, non-Indian offenders regularly go unpunished, and their violence continues ... 
This leaves victims tremendously vulnerable and contributes to the epidemic of violence against 
Native women. The Committee seeks to address this specific jurisdictional gap by incorporating 
a provision almost identical to section 201 of the SAVE Native Women Act into this 
reauthorization of VAWA. 

S. Rep. 112-153 at 9. 
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comtnitted by persons who, though non-Indian~ have entered into consensual relationships with 

the tribe or its tnetnbers. The paradigmatic example of a critne covered by Section 201 would be 

an assault by a non-Indian husband against his Indian wife in their hmne on the reservation. 

Section 201 would not cover critnes involving two non-Indians. t\vo strangers. or two persons 
who lack ties to the Indian tribe. 

Section 201 is also litnited in its itnpact on non-tribal jurisdictions. Under Section 201. tribes 
would exercise critninal jurisdiction concurrently, not exclusively. The Act would not create or 

elitninate any Federal or State critninal jurisdiction over Indian country. Nor would it affect the 

authority of the United States or any State to investigate and prosecute crimes in Indian country. 

In tnost respects, then, Section 201 of the SAVE Native Wotnen Act is far narrower than the 
statute upheld by the Supreme Court in Lara. 

As to the sixth consideration analyzed by the Lara Court, concerning the Supreme Court's 

precedents, it is noteworthy that in Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978), the 
key precedent here, the Court suggested that C~ngress has the constitutional authority to 
recognize and thus restore Indian tribes' inherent power to exercise criminal jurisdiction over 
non-Indians. /d. at 195 & n.6, 210-12. Indeed, the Oliphant Court expressly stated that the 
increasing sophistication of tribal court systems, the Indian Civil Rights Act's protection of 
defendants' procedural rights, and the prevalence of non-Indian crime in Indian country are all 
"considerations for Congress to weigh in deciding whether Indian tribes should finally be 
authorized to try non-Indians." /d. at 212. 

As the Lara Court explained, the Oliphant decision '"did not set forth constitutional limits that 
prohibit Congress from changing the relevant legal circumstances, i.e., from taking actions that 
modify or adjust the tribes' status." Lara, 541 U.S. at 205 (citing Oliphant, 435 U.S. at 209-10). 
Oliphant '"tnake[ s] clear that the Constitution does not dictate the metes and bounds of tribal 
autonomy," and the Federal courts should not "second-guess the political branches~ own 
determinations" about those metes and bounds. /d. In short, under both Oliphant and Lara, it is 

constitutional for "Congress to change 'judicially made' federal Indian law through [the] kind of 
legislation" that the Department of Justice has proposed. /d. at 207. 

After analyzing the six considerations listed above and concluding that Congress can recognize 
tribes' inherent authority to prosecute nontnembers, the Court responded to three ancillary 

arguments that Mr. Lara had raised. Each of those arguments is also well addressed by Section 
201 of the SAVE Native Women Act. 

First, Mr. Lara argued that the Indian Civil Rights Act does not protect an indigent defendant's 

constitutional right to appointed counsel in cases imposing a term of itnprisorunent. /d. at 207. 

But under the SAVE Native Wotnen Act, in any case in which a tenn of imprisorunent of any 

length is itnposed, the tribe tnust provide to an indigent defendant- at the tribe's expense- the 
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effective assistance of a licensed defense attorney at least equal to that guaranteed by the United 
States Constitution. 

Second. Mr. Lara argued that the statute at issue there made '"all Indians'" subject to tribal 

prosecution while excluding all non-Indians, which he claitned violated the Equal Protection 

Clause. The Court did not address the argument because it would not have altered the outcotne 

of Mr. Lara's case. But in any event~ no such argutnent could be tnade against Section 201 of the 

SAVE Native Women Act, because Section 20 l recognizes tribes" ""inherent power ... to 

exercise special domestic violence criminal jurisdiction over all persons" (emphasis added). So 

the plain text of this legislation, unlike the statute at issue in Lara, does not distinguish 
nonmetnber Indians from non-Indians. 

Third, Mr. Lara argued that United States citizens cannot be tried and convicted by a political 

body that does not include them unless the citizens are provided all Federal constitutional 

safeguards. This, too, is addressed in the SAVE Native Women Act. Under Section 201 of that 

Act, a non-Indian citizen of the United States would effectively have at least the same rights in 

tribal court that he would have in state court. For exatnple, in any case involving itnprisonment, 
the following rights would all be protected: 

• The right not to be deprived of liberty or property without due process of law. 

• The right to the equal protection of the tribe's laws. 

• The right against unreasonable search and seizures. 

• The right not to be twice put in jeopardy for the same tribal offense. 

• The right not to be compelled to testify against oneself in a critninal case. 

• The right to a speedy and public trial. 

• The right to a trial by a jury of not fewer than six persons. 

• The right to be informed of the nature and cause of the accusation in a critninal case. 

• The right to be confronted with adverse witnesses. 

• The right to cotnpulsory process for obtaining witnesses in one's favor. 

• The right to have the assistance of defense counsel. 

• The right to effective assistance of counsel at least equal to that guaranteed by the United 
States Constitution. 

• The right of an indigent defendant to the assistance of a licensed defense attorney at the 
tribe's expense. 
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• The right to be tried before a judge with sufficient legal training and who is licensed to 
practice law. 

• The rights against excessive bail, excessive fines~ and cruel and unusual punislunents. 

• The right to access the tribe's critninallaws, rules of evidence~ and rules of critninal 
procedure. 

• The right to an audio or other recording of the trial proceeding and a record of other 
criminal proceedings. 

• The right to petition a Federal court for a writ of habeas corpus~ to challenge the legality 
of one's detention by the tribe. 

• The right to petition a Federal court to be released pending resolution of the habeas 
corpus petition. 

Furthermore, under Section 201 of the SAVE Native Wotnen Act, non-Indians will not be 
convicted by tribal juries from which non-Indian jurors have been systematically excluded. As 
an initial matter, tnany of the tribes that are tnost likely to exercise jurisdiction under Section 201 
already have integrated jury pools that reflect a fair cross-section of the community. For 
example, the Navajo Nation Code provision on eligibility of jurors encompasses "[a]ny person 
residing within the territorial jurisdiction of the Navajo Nation," and the Code expressly 
mandates that lists of eligible jurors "shall constitute a fair cross-section of the Judicial District 
where jury trials will be held." Likewise, the Tulalip Tribes' Law and Order Code requires jury 
pools to include non-Indian "residents of the Tulalip Indian Reservation," as well as non-Indians 
"who have been employed by the Tribes for at least one continuous year prior to being called as 
a juror." 

Moreover, if a tribe tried to systematically exclude the reservation's non-Indian residents from 
the jury pool, the tribe would likely face legal challenges, in Federal-court habeas proceedings, 
on at least three grounds: (1) the Indian Civil Rights Act's due-process clause; (2) the Indian 
Civil Rights Act's equal-protection clause; and (3) the SAVE Native Women Act's constitutional 

catch-all provision, which requires tribes to provide non-Indian defendants "all other rights 
whose protection is necessary under the Constitution of the United States'' in order for Congress 
to authorize tribal prosecutions of non-Indians. And, to help make these legal requirements fully 
effective, Section 201 of the Act authorizes the Departtnent of Justice to award grants to tribes to 
help thetn "ensure that, in criminal proceedings [with non-Indian defendants], jurors are 
summoned, selected, and instructed in a tnanner consistent with all applicable requirements.'' 

Finally, one last constitutional concern was aired in Lara, although it was not discussed in the 

Court's tnajority opinion. Writing only for hitnself, Justice Kennedy suggested that .the 
Constitution's structure, based as it is on ··a theory of original, and continuing, consent of the 
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governed," forbids a tribe fron1 prosecuting any U.S. citizen who never consented to be subjected 

to the tribe's jurisdiction. Lara, 541 U.S. at 212 {Kennedy, J., concurring in the judgtnent). Of 

course, the tnajority of the Court in Lara- including Chief Justice Rehnquist. who wrote the 

Court's opinion in Oliphant- itnplicitly rejected Justice Kennedy's view. since Mr. Lara 

hitnselfwas a U.S. citizen who had never consented to be subjected to the jurisdiction of the 

tribe that prosecuted hitn. ld The tnajority correctly rejected Justice Kennedy's originalist 

argmnent because tnost treaties that the United States entered into with Indian tribes between 

1785 and 1795- that is, both itnmediately before and immediately after the drafting and 

ratification of the Constitution- expressly provided for tribal critninal jurisdiction over non­

Indians residing in Indian country. For exatnple, the very first Indian treaty ratified by the 

United States Senate under the Federal Constitution- the 1789 Treaty with the Wyandot, 

Delaware, Ottawa, Chippewa, Potawatomi, and Sac Nations- provided that, "'[i]f any person or 

persons, citizens or subjects of the United States, or any other person not being an Indian, shall 

presutne to settle upon the lands confirmed to the said [Indian tribal] nations, he and they shall be 

out of the protection of the United States; and the said nations may punish him or them in such 

manner as they see fit" (etnphasis added). Similar language appeared in the last Indian treaty 

ratified before the Constitutional Convention- the 1786 Treaty with the Shawnee Nation. It is 

difficult, then, to say that allowing non-Indian citizens of the United States to be tried and 

punished by Indian tribes for crimes committed in Indian country is somehow contrary to the 

Framers' understanding of the Constitution's design. Thus, the Lara Court's holding that Indian 

tribes' status as dotnestic dependent nations does not prevent Congress frotn recognizing their 

inherent authority to prosecute nonmembers is solidly grounded in our constitutional history. 

And with Congress's express authorization, an Indian tribe can prosecute a non-Indian U.S. 
citizen, regardless of whether he has consented to the tribe's jurisdiction. 

It is itnportant to note that while the elements of Section 201 discussed above are tnore than 

sufficient to address the considerations raised by the Lara Court,· we do not mean to suggest that 

each of these elements is required in order to address these considerations. 

2. Question: Would the Department's proposal create legal risks for other areas of tribal 
jurisdiction (i.e., risks that a court will decide a case arising for the proposed legislation in 
such a way that tribal court jurisdiction in other kinds of cases will be drawn into 
question)? If yes, please describe how the legislation could be drafted to minimize any such 
risks. 

Largely for the reasons described above, we do not believe that the legislation, as drafted by the 

Department of Justice and now incorporated inS. 1763, the SAVE Native Women Act, would 

create legal risks that a court will decide a case arising fr01n the legislation in such a way that 
tribal court jurisdiction in other kinds of cases will be drawn into question. 
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3. Question: Would extending tribal court jurisdiction over non-Indians in the manner 

suggested by the Department have a significant impact on the public safety dangers faced 

by women and children in Indian Country on reservations that lack the detention facilities 

and/or sufficient resources to pay for the incarceration of violent offenders? 

The Departtnent's proposed legislation, now incorporated inS. 1763, the SAVE Native Wotnen 
Act, recognizes that sotne Indian tribes lack the resources to fully and properly itnpletnent the 
bill's tribal crirninal jurisdiction provision today. Section 201 of S. 1763 therefore authorizes 
Federal grants to Indian tribes to strengthen their critninal justice systetns, and expressly allows 
these grants to be used to itnprove "detention and correctional facilities,,, as well as "'altemati ve 
rehabilitation centers." Furthermore, sotne domestic-violence offenders convicted in tribal court 

under Section 201 could serve their sentences at appropriate Federal facilities, at the expense of 
the United States, pursuant to the pilot program established by the Tribal Law and Order Act of 
2010. The availability of these options (tribal grants and Federal incarceration) will expand the 
set of reservations where Section 201 of the SAVE Native Women Act has the potential to 
significantly improve public safety. 

4. Question: Has the Department analyzed how many or which Indian tribes in the U.S. 
have the financial resources and facilities to incarcerate offenders who are subject to the 
criminal jurisdiction of Indian tribes under current Federal law? If yes, please describe 
the analysis in detail. 

Last August, about a month after this Committee's hearing, the Departments of Justice and the 
Interior submitted to Congress a 49-page report on tribal justice systems, with a heavy emphasis 
on these very issues. The report, prepared pursuant to Sections 211 and 244 of the Tribal Law 
and Order Act of2010, assessed tribal and Federal detention facilities in Indian country, tribes' 
contracts with State and local detention centers, and alternatives to incarceration that were 
developed in cooperation with tribal court systems. We are attaching a copy of that report. 

5. According to prior testimony received by the Committee, the prevalence of violence and 

sexual abuse in Indian communities raises the potential of Indian youth engaging in risky 
behaviors such as substance abuse and even prostitution. 

Question: How can the Department of Justice be more aggressive in addressing the risk 

factors that sometimes force Indian women and children into these situations? 

The Department of Justice has worked with its tribal partners to address the devastating itnpact 
that violence and sexual abuse can have on Indian youth. The Department's Office of Justice 
Progratns (OJP) plays a key role in these efforts. OJP's Oftice of Juvenile Justice and 

Delinquency Prevention (OJJDP) and Office for Victitns of Crime (OVC) both adtninister 
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programs that are part of the Departtnenfs Coordinated Tribal Assistance Solicitation (CTAS). 

OJJDP"s Tribal Youth Progratn (TYP) supports prevention and intervention services for youth 
and fatnilies that target a nmnber of risk factors such as, tnental health services, traditional 

healing tnethods and services, trauma-infonned care, drug and/or alcohol education, substance 
abuse counseling, drug testing, and screening. ln addition, tribes can use TYP funding to assist 

youth in the juvenile justice systetn including tnental health and substance abuse treatment, skill 
development, and cmnprehensive reentry services. TYP seeks to increase protective factors tor 
tribal children while reducing their risk factors. It provides additional supports and resources to 
enable recipients to live within stable fatnily networks and safe communities, succeed in school 
supports the provision of healing services when trauma and victitnization cannot be prevented, 
and supports the prosecution of perpetrators to the full extent of the law in both tribal and federal 
courts, when appropriate. 

OJJDP is continuing to expand its research regarding tribal youth and families to identify gaps 
and ways to improve prevention, intervention, and responses for at-risk youth in Indian country. 
Currently, the Tribal Field Initiated Research Program is supporting projects that are 
investigating how to address childhood trauma by applying evidence-based practices that are 
culturally-appropriate, alternatives to detention, and the intersection of positive cultural identity 
development and delinquency prevention. 

OJJDP also funds the Native American Children's Alliance, which works to create and support 
child advocacy centers in tribal communities. Child Advocacy Centers bring together 
multidisciplinary teams including prosecutors, law enforcement, child protection investigators, 
mental health and medical professionals, and victim advocates to provide a coordinated child­
centered response to victims of child abuse. 

OVC's CTAS programs are the Tribal Victim Assistance Program (TVA), and Children's Justice 
Act Partnerships for Indian Communities (CJA). TVA supports comprehensive, multi­
disciplinary services for Tribal crime victims. CJ A supports services that improve the 
investigation, prosecution, and overall handling of child abuse, child sexual abuse or severe 

physical abuse cases. A copy of the FY 2012 CT AS solicitation is attached. The application 
deadline was April18, 2012. 

OVC is also working with the Department of the Interior, Bureau of Indian Affairs, and Bureau 
of Indian Education, to help students at the Flandreau Indian School (FIS), an off-reservation 
boarding school in South Dakota. OVC funding supports specialized counseling services; 

therapeutic and culturally appropriate extra-curricular activities; training and technical assistance 
regarding evidence-based trautna interventions; and annual evaluations of the students' mental 

health. The hope is that providing targeted therapeutic services, strengthening bonds with 
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heritage and tradition, and building a tramna-infonned cotntnunity will itnprove the FIS 
students' mental and etnotional well-being. 

The Departtnent is also exatnining the itnpact of children· s exposure to violence through the 

Attorney General's Defending Childhood Initiative. This effort seeks to prevent children's 

exposure to violence, tnitigate the hannful itnpacts when violence occurs and promote research 

and public awareness around the issue. Part of the initiative is a detnonstration project which 

includes two tribal sites: Chippewa Cree and Rosebud Sioux. The initiative also includes a 
federal task force with nationally renowned experts to help provide high-level policy 

recotnmendations to advise the Departtnent on innovative approaches to children's exposure to 
violence. 

Finally, the Departtnent's robust participation in the Indian Alcohol and Substance Abuse 

Interdepartmental Coordinating Comtnittee (IASA Committee), established under the Tribal Law 
and Order Act of 20 1 0, provides an additional channel for addressing the risk factors of 

substance abuse by collaborating with partner agencies and using the Department's research and 
programs to inform other federal substance abuse prevention and treatment efforts. 

6. Victims of sexual crimes need treatment locations that are safe. However, there are 
potential risks that offenders could threaten the safety of these victims at Indian hospitals 
or clinics. 

Question: What is the Department of Justice doing to keep such victims safe at the Indian 
hospitals and clinics? 

DOJ does not have this information, and the question should be referred to the Department of 
Health and Hmnan Services/Indian Health Service for a response. 

7. The Committee has received prior testimony that drug abuse can lead to more violence 
committed against women and children in Indian Country. As part of the Indian Health 
Care Improvement Act, the Attorney General is required to coordinate with the Secretaries 
of the Interior and the Health and Human Services to establish a prescription drug 
monitoring program at Indian health facilities. 

Question: What is the status of that monitoring program? 

The Indian Health Care hnprovetnent Act, 25 U.S.C. 1680q(b)(2), required the Attorney 

General to subtnit to the Senate Comtnittee on Indian Affairs and the House Committee on 
Natural Resources a report that described the following: 
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• The capacity of Federal and tribal agencies to carry out data collection and analysis, and 
infonnation exchanges as described in the Act; 

. • The training conducted for Indian health care providers, tribal leaders, law enforcement 
officers, and school officials regarding awareness and prevention of prescription drug 
abuse and strategies for improving agency resources for addressing prescription drug 
abuse in Indian communities; 

• Infrastructure enhancements required to carry out the activities described in the Act; and 

• Any statutory or adtninistrative barriers to carrying out the activities required by the Act. 

The Attorney General's report was submitted to Congress in October 2011; the report fully 

describes federal agency coordination around the issue of Prescription Drug Managetnent 
Programs. The report can be found at 

8. The Tribal Law and Order Act authorized the establishment of a bipartisan Commission 
to study criminal justice in Indian Country. The Department of Justice is authorized to 
provide assistance to the Commission, including the provision of unexpended funding to 
carry out its functions and duties. 

Question: What assistance bas the Department of Justice provided to the Commission to 
date? Please be specific. 

The Department of Justice has supported the work of this itnportant Commission in several 
ways: 

• Assisted in the establishment of the Com1nission, ensuring affidavits were completed and 
the needs of the Commission were communicated to Department of Justice and 
Department of the Interior officials. 

• Provided $1 million for costs associated with the development of the report. 
• Detailed one Assistant U.S. Attorney to serve full time as the Executive Director of the 

Commission. 

• Detailed one Senior Executive Service-level Program Specialist part-time to oversee the 
administration of the Commission. 

• Designated the Office of Tribal Justice (OT J) as the Departmental point of contact for 
the Commission. OTJ is available to the Commission to assist with queries directed to 
the Department or Departmental cotnponents. 
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9. The Adam Walsh Act required tribes to establish sexual offender registries by July 
20 II, or the authority to establish such registration requirements would fall to the states. 

Question: How many tribes are governed by the Adam Walsh Act registry requirements? 

At the passage of the Adatn Walsh Act, July 2006, 212federally recognized tribes were eligible 
to ""opt in" to be registration and notification jurisdictions. Originally, 198 opted to itnpletnent 

Title I of the Adatn Walsh Act, the Sex Offender Registration and Notification Act (SORNA). 
Since July 2007, 14 additional tribes have decided to '"opt ouf' of implementation, electing to 
delegate the responsibility to the state wherein their territory is located. This left 184. Since the 
July 2011 deadline; 12 tribes did not substantially implement, did not request additional 

reasonable time to implement, and did not '""opt out.'' After an extensive "delegation" procedure, 
these 12 tribes had their sex offender registration and notification duties delegated to the state in 
which they are located. As of April 24, 2012, the total number ofSORNA impletnenting tribes 
is 172. 

10. Question: Of the eligible tribes, how many elected to establish a registry? 

As noted in the previous response, 172 tribes have elected to substantially implement all the 
SO RNA requirements. Establishing their own registry and public website is just one way tribes 
can ilnplement SO RNA. SO RNA also permits tribes to enter into Memoranda of Understanding 
with counties· and states or enter consortia with other tribes for all or part of their implementation 
duties. Some tribes have set up registries and public websites and many are working toward that 
goal, while others have entered into agreements to have their offenders registered and posted by 
other jurisdictions. As of March 30, 2012, 81 tribes have public sex offender websites connected 
to the National Sex Offender Public Website. 

11. Question: Of the tribes that elected to establish a registry, bow many have achieved 
compliance or substantial compliance with the Adam Walsh Act requirements? 

As of April24, 2012, 27 tribes have been found to have substantially implemented SORNA. In 
addition, 86 have submitted substantial implementation packages that are in different stages of 
review. Another 57 have requested additional titne to itnpletnent, and continue to work on 
itnplementation. Two tribes have indicated that they are planning to "opt out" but, to date, have 
not provided resolutions to that effect, despite extensive outreach. Two tribes do not have land at 
the present time. These tribes are not able to implement SORNA at the moment, so they will be 
exetnpted from the requirement without the need for delegation. 
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