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IMPLEMENTATION OF THE DEPARTMENT OF
THE INTERIOR’S LAND BUY-BACK PROGRAM

WEDNESDAY, DECEMBER 11, 2013

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:26 p.m. in room
628, Dirksen Senate Office Building, Hon. Maria Cantwell,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. MARIA CANTWELL,
U.S. SENATOR FROM WASHINGTON

The CHAIRWOMAN. We will now to go to a second oversight hear-
ing on the implementation of the Department of Interior’s land
buy-back program. This hearing is to dovetail with our last hear-
ing, which was about the fulfilling of the promise of the Indian Re-
organization Act in restoring 90 million acres of land that was lost
as a result of failed Federal allotment policies and assimilation.

The Federal allotment policy created a situation where lands
were allotted to individual Indians and as those lands were passed
down through generations of families, the number of co-owners in
a single tract of land grew exponentially. Each individual owner’s
interest grew smaller and smaller, and now over 90,000 tracts of
lands in Indian Country and over 10,000 acres have multiple own-
ers.

These single tracts of land can have tens, hundreds or even thou-
sands of co-owners. This severe fractionation of land has led to the
land going undeveloped as it is nearly impossible for an owner to
get consensus with other co-owners on its use in productive ways.

Since 2006, the Department estimates over 45,000 tracts of
fractionated land have generated no revenue for their owners. Ad-
ditionally, the majority of these fractional interests are so small
that even when the land is developed, the owners are only receiv-
ing a few dollars per year. While the Department has had a pro-
gram under the Indian Consolidation Act to purchase and consoli-
date these interest programs, it has been woefully underfunded.
Additionally, many tribes, including the Fort Peck Tribes, have es-
tablished their own consolidation programs, using their own re-
sources.

The Cobell Settlement is the latest effort by the Federal Govern-
ment to resolve the problems of the fractionation and allow tribes
to make use of those lands. The Department of Interior buy-back
program was established as part of the historic Cobell v. Salazar

o))



2

settlement agreement, which was ratified through Congress on the
Claims Resolution Act of 2010. This Act created $1.9 billion in
funds to purchase these fractional interests. This significant invest-
ment will bring sufficient resources to these small, fractional inter-
ests and reduce the number of owners in any given tract.

Further, the program calls for giving these interests back to the
tribe. This will allow money to be used for the benefit of the entire
community. Moreover, individuals who are willing to sell their frac-
tional interests will be provided fair market value. Thus, the $1.9
billion of investment is intended to directly benefit individual In-
dian tribal members and the larger tribe.

The Department is required to carry out the buy-back program
and distribute this $1.9 billion within 10 years. That 10-year period
began on November of 2012, when the Cobell settlement was fi-
nally approved by the Federal courts. It has now been one year,
and so it is prudent to check in on what that development has been
within the Department and to see how it is progressing.

The Committee is aware that no purchases have yet been made
by the program, and the success of the program can be measured
in many ways, but obviously one metric is how much of the $1.9
billion has been spent and how many parcels have been purchased.

To be on track to expend the entire fund the Department would
have to, on average, do $190 million in purchases over 10 years.
But we now have lost one year. So understandably, various people
of tribal communities are concerned and want to hear about how
the program is going to fulfill its mission in such a short time pe-
riod.

This program seems to be a winning solution for everyone: the
individuals, the tribes, the Federal Government. However, to be
successful, it needs to make these purchases happen. So today the
committee hopes to learn how the Department will do that and
anything else the committee can do to help make sure this legisla-
tion has been implemented and this law is successful.

So I would like to welcome Mr. Roberts, who is the Principal
Deputy Assistant from Indian Affairs, from the Department of Inte-
rior, and ask him for his statement.

Welcome, Mr. Roberts.

STATEMENT OF HON. LAWRENCE ROBERTS, PRINCIPAL
DEPUTY ASSISTANT SECRETARY, INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR

Mr. ROBERTS. Thank you, good afternoon, Chairwoman Cantwell,
Senator Tester. Thank you for the opportunity to provide the De-
partment of Interior’s statement at this oversight hearing on the
implementation of the buy-back program.

As the Chairwoman noted, approximately a year ago, the Depart-
ment established the land buy-back program to work collabo-
ratively with Indian Country with both tribes and individuals to re-
alize this historic opportunity. Congress provided the $1.9 billion to
purchase individual interests at fair market value from willing sell-
ers. The key to this is that every acre purchased through this pro-
gram will be held in trust and restricted status directly for tribes.
It is this important work that the Department feels very strongly
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can only succeed with collaborative involvement of tribal leaders
and their communities.

As sales occur, the program will contribute part of the fund, up
to $60 million, to the Indian Education Scholarship Fund. We are
on track to send our first offers to purchase fractional interests by
the end of 2013.

So I want to take a brief moment to acknowledge the work of
Deputy Secretary David Hayes. He was a key participant in achiev-
ing the settlement. Deputy Secretary Hayes was personally in-
volved in the program until his departure at the end of June of this
year. And his leadership really helped to steer the framework of
the program that is based on essentially four pillars.

The first pillar is collaboration. We know that the success of the
program really depends on tribal leaders leading the effort. For
that reason, it is important to work closely with tribal governments
and for tribal governments to perform outreach efforts and to im-
plement as much of the program as makes sense and is possible,
given our resources.

Providing the assistance and outreach and information to indi-
vidual owners is vitally important to the process. Through the suc-
cessful leadership of tribal leaders, this program has the oppor-
tunity to expand tribal sovereignty by returning lands to tribes and
essentially undo the harms that were forced on tribal communities
through the allotment policy.

Another pillar that is key to the program is transparency, con-
sultation and flexibility. So our aim is to work in as transparent
a manner as possible, because not only of the importance of the
program to tribes, but to ensure that the taxpayers know that the
money is being spent carefully and wisely.

And so when the Cobell settlement was finalized last year, in No-
vember, the following month the Department established a pro-
gram and released an initial implementation plan. The release of
the initial implementation plan is important, because rather than
just going forward with a plan and saying, this is how the Depart-
ment is going to move forward, we consulted with tribes in January
and February of 2013 and received comments on the implementa-
tion plan.

We have developed a framework for cooperative agreements
through assistance of many tribes, including the Coalition of Large
Tribes, COLT, which played a role in helping us develop the frame-
work for cooperative agreements. We have issued press releases as
we have moved forward on a number of matters, including the es-
tablishment of base payments, the issuance of evaluation plans, our
revised implementation plan based on the comments that we re-
ceived from tribes. We have announced our first cooperative agree-
ment last week, and we are on track, as I said, to make purchases
by the end of this year.

Efficiency, a third pillar of what we are looking at here, it is our
goal to maximize the impact of the finite amount of money that we
have, given the amount of time that we have to do so and the re-
sources that we have been entrusted to address the problem. So
first, what we need to do is we need to move quickly to each res-
ervation. We have 150 reservations with fractionated interests.
And we have to move fast. Appraisals are only good for a limited
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amount of time. We have to ensure that the appraisals and the of-
fers go out soon thereafter.

So we have heard from all tribes that they want us to implement
the program as broadly as possible. We agree with that. But we
also have to move quickly. It doesn’t mean that we can spend 10
years at a single location or five years at a single location. We need
to move the process through quickly.

Secondly, we decided to use a creative but sound methods to
maximize the value of the limited funds, such as mass appraisals
where appropriate.

And the last pillar that we have been working under is, essen-
tially, good governance. We have had a strong governing structure
internally, including an oversight board that is comprised of the
Solicitor, the Deputy Secretary, Assistant Secretary Washburn, the
Office of Special Trustee, and that board reviews all the decisions
of the program. During these meetings, these occur more than once
a month, we have had robust conversations and frank discussions
about what we have learned during consultations and in meetings
with individual tribes as we are moving forward.

While the governance process may have caused us to move a lit-
tle bit more slowly on occasion, given that this is a major program
with significant decisions, we think that they need to be addressed
through deliberation. We have been entrusted with the ability to
spend $1.9 billion. We need to do it quickly but prudently. I think
that is the sort of balance that we are striking.

We are getting a good structure in place, and that is acutely im-
portant.

I will conclude by saying what Assistant Secretary Washburn
has often stated, and that is that tribal leaders are going to really
decide the success of this program. They are the ones that are
going to be most persuasive in their communities on how the trans-
fer of that one individual’s interest and land is going to impact
tribes and have a lasting impact on future generations.

So we are extremely excited about the opportunity in the pro-
gram to work with tribes. And I want to thank you for the invita-
flion to testify today. I am happy to answer any questions that you

ave.

[The prepared statement of Mr. Roberts follows:]

PREPARED STATEMENT OF HON. LAWRENCE ROBERTS, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

I. Introduction

Good afternoon, Chairwoman Cantwell, Vice Chairman Barrasso, and Members of
the Committee. Thank you for the opportunity to provide the Department of the In-
terior’s (Department) statement at this oversight hearing on “Implementation of the
Department of the Interior’s Land Buy-Back Program.”

In 2010, Congress enacted historic legislation to ratify and confirm a settlement
between Plaintiffs and the Administration in the Cobell litigation. The Claims Reso-
lution Act set the framework to help reverse the fractionation of Indian lands that
was set in motion under repudiated policies of allotment and assimilation.

Approximately a year ago, the Department established the Land Buy-Back Pro-
gram for Tribal Nations to work collaboratively with Indian country, both tribes and
individuals, to realize the historic opportunity. Congress provided a $1.9 billion
Trust Land Consolidation Fund to compensate individuals who willingly choose to
transfer fractional land interests to tribal nations for fair market value. Every acre
purchased through this Land Buy-Back Program will be held in trust or restricted
status for Tribes. This important work can succeed only with the collaborative in-
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volvement of tribal leaders and their communities. As sales occur, the Program will
contribute part of the Fund (up to $60 million) to the Indian Education Scholarship
Fund. We are on track to send our first offers to purchase fractional interests by
the end of 2013.

Fractionation of land ownership is a prevalent problem on many Indian reserva-
tions, locking up resources over many years. Fractionation is depicted in maps of
Indian country that resemble a complicated jigsaw puzzle. It spurs the maintenance
of elaborate records for tiny slivers of land interests and affects more than 150 res-
ervations across Indian country where tracts of land often have hundreds, some-
times thousands, of owners. There are 2.9 million purchasable fractional interests
owned by more than 243,000 individuals. Approximately 90 percent of the purchas-
able fractional interests are located within 40 reservations. Fractionated properties
often go unutilized—hampering efforts to alleviate serious issues such as poverty
and unemployment. The Buy-Back Program is one tool that can help remedy the
harms inflicted on tribal communities by the repudiated policy of allotment by re-
storing tribal lands to tribal ownership.

II. Implementation of the Claims Resolution Act

The Cobell Settlement was approved with finality on November 24, 2012, fol-
lowing the exhaustion of appeals through the U.S. Supreme Court. Less than a
month following final approval, the Department of the Interior established the Land
Buy-Back Program for Tribal Nations and published an Initial Implementation
Plan. The Department released an Updated Implementation Plan in November
2013, which incorporates suggestions and responds to comments received during
government-to-government consultations conducted from January to March 2013.

In recognition of the size and importance of the Settlement, Secretary Salazar es-
tablished the Buy-Back Program in the Office of the Deputy Secretary. The Depart-
ment also established an Oversight Board, chaired by the Deputy Secretary, to en-
sure senior level attention, and to facilitate accountability and coordination across
the Department. Included among the members of the Oversight Board are the Solic-
itor, the Assistant Secretary-Indian Affairs, the Director of the Bureau of Indian Af-
fairs, and the Special Trustee for American Indians. The Buy-Back Program Man-
ager is responsible for leading and coordinating the efforts of the various offices and
bureaus with responsibility for assisting in implementing the Program. The Pro-
gram Manager reports directly to the Deputy Secretary and meets regularly with
the Oversight Board.

During the past year, the Department has focused on establishing procedures,
processes, and the necessary infrastructure to effectively and efficiently implement
the Buy-Back Program. Interior is fully utilizing the expertise, services, and systems
within the Department, especially in the Bureau of Indian Affairs and the Office
of the Special Trustee for American Indians. We are gaining significant efficiencies
by automating and centralizing the land acquisition processes. Significant outreach,
mapping and mineral evaluations have been completed or are ongoing at a number
of locations. The Department utilized the expertise of the Appraisal Foundation, an
independent-third party authorized by Congress to issue national appraisal stand-
ards and appraiser qualifications, to review the planned appraisal methods, and we
have adopted the recommendations of the Foundation.

The Department will implement the Program in a flexible manner and continue
to update its approach to reflect lessons-learned, best practices, and tribal involve-
ment.

We have made progress over the last year in preparing to implement this unique
and massive effort. We have discussed much of the progress in past public an-
nouncements and calls with tribal leaders. Through this process, we have:

o Communicated with 50 tribes (28 with jurisdiction over the most fractionated res-
ervations).
e Met with 9 tribes at or near their reservations.

e Published an initial implementation plan which has been revised in response to
consultation with affected tribes.

o Established capabilities, systems, and relationships to award cooperative agree-
ments.

e Created and published cooperative agreement guidance and award templates in
close coordination with tribal leaders and legal representatives.

e Began to evaluate nine cooperative agreement applications.

e Awarded a cooperative agreement to the Oglala Sioux Tribe, which has jurisdic-
tion over the Pine Ridge Reservation (one of the most fractionated reservations).
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e Obtained review of the Program’s appraisal methodology by The Appraisal Foun-
dation (TAF).

e Completed mass appraisal efforts on two reservations, resulting in fair market
values for thousands of fractioned tracts.

o Completed direct appraisals for tribal priorities at one reservation

e Developed capabilities to create, print, mail, and scan landowner purchase offers
at a substantial scale.

e Completed parcel mapping for 18 locations.

e Launched a substantive website, www.doi.gov / buybackprogram, to provide infor-
mation about Program, especially for tribes and individual landowners.

e Hired 42 full-time employees and gained access to contractor staff for mapping,
land research, and database support.

e Expanded our Trust Beneficiary Call Center to answer questions and register “in-
terested sellers.”

e Engaged in regional consultations and other tribal events, including: Minneapolis
(January 2013); Rapid City (February 2013); Seattle (February 2013); Coalition
of Large Tribes (COLT) Meeting (February 2013); Tribal Land Staff Conference,
3rd Annual (April 2013); Gathering of Nations (GON) Powwow (April 2013); Af-
filiated Tribes of Northwest Indians (ATNI) Meeting (May 2013); Landowner
Trainings at Cheyenne River, Rosebud, and Pine Ridge (May 2013); COLT
Meeting (June 2013); National Congress of American Indians (NCAI) Mid-Year
Conference (June 2013); Montana-Wyoming Tribal Leaders Meeting (July 2013);
Tribal/Interior Budget Council (TIBC) Meeting (July 2013); United Tribes Lead-
ership Summit (September 2013); and ATNI Mid-Year Convention (September
2013).

We have also established important policies such as purchase ceilings on each res-
ervation to ensure that each affected tribe can benefit from the program and also
set minimum payments for land and mineral interests.

We recently published a solicitation to work with tribes with more fractionated
reservations that is open now through March 14, 2014. Tribes with jurisdiction over
these reservations are encouraged to submit cooperative agreement applications or
expressions of interest to participate in the Program. We will continue to review ap-
plications on a rolling basis. By using this approach, tribes will help determine the
timing and sequencing of Program implementation. And the Department will also
consider other factors, such as degree of ownership overlap, geographic diversity, ap-
praisal complexity, tribal interest and capacity, and cost and time efficiency.

Tribal leadership and involvement are crucial to the success of the Program. The
Department hopes to enter into cooperative agreements with many tribes to imple-
ment the Program through a federal-tribal partnership, which will promote tribal
sovereignty, minimize administrative costs, and improve overall Program effective-
ness and efficiency. The Department has worked actively with tribes and has incor-
porated their valuable feedback into Program processes and policies. The Program
benefits greatly from the open dialogue, questions, and interactions with tribal lead-
ers and landowners.

Tribal leaders have overwhelmingly expressed the desire that the Department ex-
pend the Land Consolidation Fund on as many reservations as possible. Although
the Land Consolidation Fund is substantial, it is unlikely to have sufficient capital
to purchase all fractional interest across Indian country. The Department’s Plan
seeks to bridge the potential gap between the expressed desires of tribal leaders and
the available funds by establishing flexible purchase ceilings to purchase interests
at as many locations as possible. Flexible purchase ceilings are intended to achieve
broad use of the Fund and ensure that it is not expended in only a limited number
of locations. The Department will minimize administration costs (capped at 15 per-
cent) to maximize the acres consolidated.

III. Conclusion

The Claims Resolution Act has provided a unique opportunity for Interior and
tribes, working together with substantial resources, to solve a long-standing and se-
rious problem. The Program ultimately will strengthen tribal sovereignty by trans-
ferring lands to tribes to spur economic development and unlock the potential of
tribal lands. As we move forward together, we will strive to implement the program
in a fair and equitable a manner that maximizes the use of funds to consolidate
tribal lands through voluntary purchases from allottees. We appreciate the Commit-
tee’s interest in the Program and look forward to tailoring the implementation to
meet the unique needs of each Tribal Nation.



7

The CHAIRWOMAN. Thank you, Deputy Assistant Secretary.

I am going to turn to my colleague. One of the reasons we are
having this hearing is my colleague and I were traveling in Mon-
tana this summer, and he requested that we have this oversight
hearing. So I am going to let him ask the first set of questions.

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. First of all, thank you, Madam Chair. I appre-
ciate your flexibility.

Thank you for being here, Lawrence, and for your testimony. Be-
fore I get started, I would be remiss if I didn’t welcome, on the next
panel, the Honorable Alvin Not Afraid, Jr., Treasurer of the Mon-
tana Wyoming Tribal Council, and the Honorable Grant Stafne,
who is a Councilman of the Assiniboine and Sioux Tribes. We are
very honored to have two Native American leaders and a bunch
more in the audience who are here today.

Mr. Roberts, who do you have the cooperative agreement with?

Mr. ROBERTS. The Oglala Sioux Tribe.

Senator TESTER. And they are where?

Mr. ROBERTS. South Dakota, Pine Ridge Reservation. And that
fes?lrvation comprises approximately 10 percent of the fractionated
ands.

Sﬁ{l)lator TESTER. How many tribes have you done consultation
with?

Mr. ROBERTS. We had three consultations across the Country at
five different locations in terms of the initial implementation plans.
So there was a consultation in Rapid City, there was one in Se-
attle, there were a couple of others, at least one other location. And
then we have met with approximately 30 to 40 tribes on imple-
menting the individual

Senator TESTER. Individually you have, or who has?

Mr. ROBERTS. The program manger, John McClanahan, has met
with those tribes, and his employees.

Senator TESTER. And they have taken information during the
consultation process and gotten back to those tribes?

Mr. ROBERTS. Yes, most of those conversations have been, I
would say, I guess I wouldn’t say consultation in that it is specific
to that tribe’s reservation and how we are going to implement the
program, so it is not the broader consultation policy-wise. Those
were done with regard to the implementation plan but they have
held individual meetings to work with tribes to say, okay, what are
Eh% priorities for this reservation, where do you want us to expend

ollars.

Senator TESTER. So if I were to ask you what recommendations
came out of Fort Belknap, you could tell me?

Mr. ROBERTS. I couldn’t tell you right here off the top of my
head.

Senator TESTER. But you could tell me?

Mr. ROBERTS. I could go back. I could probably talk with staff
and provide something to you, yes.

Senator TESTER. I would love to have that information. I will
have my staff get hold of you on that. I don’t want to put you with
a bunch of work, but one of the problems that I am hearing about
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is the fact that there hasn’t been a lot of consultation. I know there
was one in Billings, because I was at it. It was big, it was broad-
based, there was a lot of folks there. And it was a good starting
point. But then you have to get down and talk to the tribes. That
is what is really important. You are saying you have done that.

You have an office in Billings, right, for this explicit purpose?

Mr. ROBERTS. We have a BIA office in Billings.

Senator TESTER. It was set up for the land buy-back?

Mr. ROBERTS. Yes.

Senator TESTER. About 10 folks in it?

Mr. ROBERTS. I don’t know that there are 10 folks there.

Senator TESTER. But close to that?

Mr. ROBERTS. Close to that, yes.

Senator TESTER. What is their outreach plan? Do they have an
outreach plan?

Mr. ROBERTS. Yes, and we could provide that to you, Senator.

Senator TESTER. Okay, good, because I am hearing from the
tribes they are not doing much outreach.

Mr. ROBERTS. Okay.

Senator TESTER. Just to let you know that.

How much of the $1.9 billion does the Department think is going
to go to administration?

Mr. ROBERTS. Our goal is to spend less than what Congress iden-
tified in the legislation.

Senator TESTER. How much is that?

Mr. ROBERTS. Three hundred and eighty-five million dollars.

Senator TESTER. Okay. And you had said that the Under Sec-
retary had said that the success of this program is going to be de-
termined by the tribal leaders. I agree, by the way. I think that is
a fair statement to make.

I just want to say, there is a real opportunity here to do some
solid consultation and do some incredibly good communication. It
has to be done by people that are as good as you are. And visit with
these tribes and find out what is going on. And let them help you
set this program up.

Now, there are certain parameters, for example, you probably
know, I was in agreement with the tribe on. But as long as you
communicate where the differences are, I think that is important.
On the other side of the coin, I think there is information they are
going to bring to the table that you need to be successful. And in
the end, I can tell you I have been contacted by almost every tribe
in Montana, if not, I will say almost, because I can’t say for certain
every one of them have contacted me, and have said, we want to
be a part of this process and we want to play a big role in this proc-
ess. And we think we can do it cheaper administratively.

Mr. ROBERTS. And that is music to our ears, because that is what
we are looking at, is how can we implement the program as broad-
ly as possible. So we have heard from tribes, especially those tribes
that have the top 40 reservations of fractionated interests, basically
saying, when are you going to get to us.

Senator TESTER. Good. Last question. I don’t mean to cut you off,
but I have another hearing and I am already 10 minutes late.
Right now, if you were going to do an appraisal process on the
Northern Cheyenne Reservation in Montana, who would do it?
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Mr. ROBERTS. It would depend on the cooperative agreement.
What we would do is talk with the tribe and we would see whether
that was something that they would implement or wanted to imple-
ment as part of a cooperative agreement. Otherwise, it would be
the Office of Special Trustee and the appraisers there.

Senator TESTER. And you are going to have a cooperative agree-
ment with every tribe, every tribe that has fractionated land?

Mr. ROBERTS. Every tribe that may want a cooperative agree-
ment. Some tribes may not want a cooperative agreement.

Senator TESTER. Okay. Thank you very much. I apologize to the
folks who will be on the next panel. I will submit some questions.

Thank you very much, and thank you, Madam Chair.

The CHAIRWOMAN. Thank you, Senator Tester. Just to continue
on this line of questioning, obviously there is an issue of time and
money here, given the statute allowed for that money to be spent
over a 10-year period of time, one year that has already elapsed.
Do you have goals as far as that allocation of resources, even if
they are just internal goals? So we don’t end up in year nine actu-
ally losing the money and having it go back into the Treasury?

Mr. ROBERTS. Yes, there is a broad goal of spending a least half
of the fund before 2016, or through 2016, essentially, so that we
are making progress. So I think at this point we are moving for-
ward, we have our first cooperative agreement. We are moving for-
ward in terms of sending out offers. We hope those offers will be
accepted by the end of the year.

The CHAIRWOMAN. What is the range of that settlement? The
range, value-wise, of that settlement?

Mr. ROBERTS. Of which settlement?

The CHAIRWOMAN. The one you were just talking about.

Mr. ROBERTS. You mean sending out purchase offers?

The CHAIRWOMAN. Yes.

Mr. ROBERTS. With regard to Pine Ridge, I believe that we have
appraised approximately 3,000 parcels, approximately 3,000 inter-
ests we have appraised. So those will be going out. What we have
done is we have created an automated system where those offers
will go out to all of the individuals that have interests in those
fractionated parcels. The Oglala Sioux Tribe will then be con-
ducting outreach with those individuals. They will have a certain
period of time to decide whether to accept that offer. If the offer
is accepted and they send that back into the Department, that
money is then immediately transferred into the Individual Indian
Account, and then that parcel or that interest is immediately trans-
ferred in the tribe’s name. So the acquisition aspect of it is almost
fully automated.

The CHAIRWOMAN. Okay. My point is, though, that is probably,
what, certainly not more than several hundred million dollars,
right, of wrapping up that particular phase?

Mr. ROBERTS. I think the purchase ceiling for Pine Ridge is ap-
proximately $125 million.

The CHAIRWOMAN. Okay. So my point is, if you are saying some-
where around $2.8 million, $2.9 million you want to have spent by
2016, and this is the first offer, what happens if individuals aren’t
willing to sell? What is the process there?
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Mr. ROBERTS. We will have to look at that on sort of a case by
case basis. Because there may be situations where people are not
willing to sell for a particular reason and we will need to work
closely with tribal leadership and the community to see what those
reasons are. It may be timing, it may be that those individuals
don’t have good information or it may be that members don’t want
to sell, and that is completely their choice. If they don’t want to
sell, then we would have to look at other tribes and other reserva-
tions where they may have more interested sellers.

The CHAIRWOMAN. And you are not expecting changes to the law,
you are not asking us for any help there.

Mr. ROBERTS. Not at this point. Because the ink basically dried
last year, so we have been focusing on trying to ramp up and work
closely with tribes. We haven’t discussed any changes to the law.

The CHAIRWOMAN. I guess why we are here today is to say we
are concerned about the shortness of time, and to drill down on
how much the first year is about establishing the process.

Mr. ROBERTS. Right.

The CHAIRWOMAN. And what that process really entails versus
all the complexity there is to appraising, communicating.

Mr. ROBERTS. Yes.

The CHAIRWOMAN. Getting offers out, getting offers responded to,
making the final purchase. The complexity of that seems to be pret-
ty significant. So we are very concerned about the timing and the
allocation.

Mr. ROBERTS. I think we will have a better sense of things as we
move along this year. I think while we have announced our first
cooperative agreement and we are sending offers out this year, we
are close with a number of other tribes on cooperative agreements.
And as we implement it, I think we are going to see where we can
achieve cost savings and where we can streamline things and
where there might be hiccups in the road that we hadn’t antici-
pated.

The CHAIRWOMAN. So if we were to, if this committee was to
schedule another oversight hearing, say, at the mid-point next year
or late spring, May, June timeframe, you would expect that you
would be telling me about five or six or seven different settlements
that have occurred?

Mr. ROBERTS. I would expect at least that we would be moving
forward with some of the, I would say a handful of reservations
with the largest fractionation issues. So I would expect that by
spring or summer of next year, we will have a better sense as to
how things are unfolding and where we are headed.

The CHAIRWOMAN. Is your philosophy the largest amounts of
fractionated, or how are you approaching it?

Mr. ROBERTS. We have heard from tribes through our consulta-
tions that it is important to get to as many reservations as pos-
sible. And there are 150 of those. So while we have been working
with the Oglala Sioux Tribe and other tribes, we are also working
with, for example, the Makah Tribe, which has a very limited num-
ber of fractionated interests. It is not within the top 40. So the top
40 tribes comprise essentially 90 percent of the fractionated inter-
ests.
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So we need to focus on those top 40, but that doesn’t mean that
we are not going to focus on those other tribes that are not the top
40 tribes. We think there is value in trying to work with all tribes
to implement the program, so it is not just the top 40 focus.

The CHAIRWOMAN. Then how do you want to look at the metrics?
Because you could either do it by land or you could do it by number
of tribes. But if you are saying you really want to focus on those
top 40, but leave some time and energy to these other instances,
you would assume that next year you would have to make a signifi-
cant dent in those 40.

Mr. ROBERTS. I think a key metric is putting out offers. I think
that is a key metric to seeing how we are moving in terms of suc-
cess, how many cooperative agreements we have had and how
many offers we have put out there to individuals. I think that will
sort of track to see how we are progressing. That will give some
input back to us in terms of if those offers aren’t being accepted,
why is that.

And it may be, we have heard through tribal consultations that
there have been some individuals who have said, and I certainly
don’t blame them for this, but they have basically said I will never
sell my individual interest. This is the only tie that I have to my
grandmother or my father or my great grandmother, and I don’t
care how much money you give to me, I am not getting rid of that
interest. That is completely respectable. But if that is the case in
terms of when we go to a different reservation in terms of why that
community isn’t selling, then we know that we are not going to be
able to accomplish results there, and we will have to move to other
reservations.

The CHAIRWOMAN. And again, I think what we are trying to get
at here today is the complexity of this challenge and not to uncover
what are those challenges to that complexity. So that again, we
spend another year and have not moved significantly on that list
of 40, or the ancillary list, and thereby run out of time and have
money reverted back.

Again, I think what we should do is make sure that the agency
is establishing some metrics, because I think part of our job as an
oversight entity is to understand what metrics you are using, to
make sure we are accomplishing this task. So you have put a cou-
ple of interesting ideas on the table today, the 2016 number and
spending half of the resources by then.

But we will want to definitely assess and cover your measure-
ments that you are establishing, so we can have a more trans-
parent process about this.

And to my colleague’s point about the communication and co-
operation, I don’t know on this particular settlement if it was a
major factor, but I am sure we are going to hear from the next
panel that that is a key element when you are dealing with hun-
dreds of individuals, thousands of individuals. Obviously the com-
munication with the tribe itself, is that not a key component?

Mr. ROBERTS. It is absolutely a key component. Part of these co-
operative agreements that we are working on, the reason that it
takes some time is that we are not using a cookie cutter approach.
We know that one size does not fit within Indian Country, one size
does not fit all. There will be broad parameters and there will be
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some things that are relatively standard in each cooperative agree-
ment. But there are other things where a tribe may want to do not
only outreach, but maybe they want to go into the appraisals and
maybe they have the capability to do the appraisals cheaper than
we can.

So we need to tailor the cooperative agreements to each tribe as
well.

The CHAIRWOMAN. So you mean the distinction is not just about
getting the tribe to help in the communication to members, it is in
the actual

Mr. ROBERTS. It may be broader than that.

The CHAIRWOMAN. Why can’t it be more cookie cutter? Why can’t
you say, this is what is working, and encourage other tribes to do
it, and then give prioritization to those tribes that are actually
ready and able to help you? Because those are the fastest agree-
ments that you are going to get done.

Mr. ROBERTS. Well, we want to work with all of the tribal com-
munities where there is the issue. Some tribes may not want to im-
plement the program at all. They may want to say, Department of
Interior, you go ahead and run it, it is not our job, Congress gave
it to you.

The CHAIRWOMAN. But in that instance, why would you bother
sending out the appraiser at that point in time? Why wouldn’t you
go say, okay, let’s go send appraisers on these programs where
tribes have already agreed people are anxious to be cooperative?
You still might run into individuals who don’t want to settle. But
you are going to come a lot farther along in the process.

Mr. ROBERTS. I don’t disagree.

The CHAIRWOMAN. And then leave the tough, thorny things, or
the ones where you are driving 100 percent, leave those to a later
point in time.

Mr. ROBERTS. We may do that. But there are issues, I guess,
with, let’s say there is a tribe within the top five. Let’s say, for ex-
ample, it was a tribe within the top five that comprised, let’s just
make something up, like 10 percent of the problem. And they were
basically saying, Interior, we want you to implement the program.
I don’t know whether putting off 10 percent of the issue later on
down the road, we may never get to that.

So I think what we have heard in our consultations and indi-
vidual meetings with tribes is somewhere along the lines of what
the committee has heard, which is tribes are enthusiastic about the
program.

The CHAIRWOMAN. I am sorry, they are or are not?

Mr. ROBERTS. They are enthusiastic about the program. And
tribes are basically saying to the Department, let’s move more
quickly let’s move fast, we think that this is a great program. And
what we have done is we have basically said, great, along the lines
of what you said, Chairwoman, in terms of let’s identify those
tribes that are most enthusiastic. We have sent out a notice in the
Federal Register asking for tribes to send in either a letter of inter-
est or a cooperative agreement to signify that they want to be af-
firmatively within the program. So that is one of the ways that we
are moving forward as well.
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The CHAIRWOMAN. It just seems to me that that is a key indi-
cator, that relationship. It seems to me what we will hear from the
next panel, we will see what their thoughts are on that, that that
is because people have created a, whatever you want to call it, a
global picture of what they are trying to achieve economically, that
the tribe has. So they are willing, maybe in certain instances, to
have a specific mission that might be tied to their location, growth
pressures, opportunities, resource management, resource acquisi-
tion. Things that are, again, a well-established vision.

And those areas where there isn’t that vision, I would just imag-
ine that you are also going to find lower down in the individual
ranks probably less information and certainty as well. I would sus-
pect you would run into a lot of uncertainty about whether to sell
or not to sell.

I see you are saying, this is a big holding and we want to get
rid of it. To me, giving priority to those things that we can move
quickly. So we definitely will have another oversight hearing in a
year and check in on this. We are almost in this compounded, com-
pounded, compounded situation where the original policy on termi-
nation, and then assimilation, compounded by then the process of
mismanagement of trust resources, compounded by the Cobell set-
tlement, then compounded by opening, now you actually have to
get it implemented.

So it is not as if just we are implementing the Cobell settlement.
We are trying to refocus years of history here onto the right track
of self-governance and economic opportunity. So we just want, now
that the settlement is actually here and agreed upon by even the
courts, that we actually achieve it. I guess we would say that if
that is the parameter, given the 2010 Act, and we fail to meet it,
and somehow that money reverted back to the Treasury, it would
be one more compounding of a bad situation.

So that is why the expediency and understanding of the metrics,
and the oversight. So we will look forward to having you back as
the implementation continues.

Mr. ROBERTS. Thank you.

The CHAIRWOMAN. Thank you.

So we will turn to our next panel of witnesses, to also comment
on the oversight and implementation of the land buy-back program.
We are joined today by three tribal members: the Honorable Tim-
othy Greene, Chairman of the Makah Tribal Council, Neah Bay,
Washington; the Honorable Alvin Not Afraid, Jr., Treasurer of the
Montana-Wyoming Tribal Leaders Council, who was recognized by
my colleague, Senator Tester, and the Honorable Grant Stafne, of
the Assiniboine and Sioux Tribe of the Fort Peck Reservation from
Montana.

Welcome to you all. Mr. Greene, I hear congratulations are in
order for the Makah Tribe football team, on becoming the State
champs in the 1B division for the second time in three years. Con-
gratulations on that. Thank you for being here, and we will start
with you.
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STATEMENT OF HON. TIMOTHY J. GREENE, CHAIRMAN,
MAKAH TRIBAL COUNCIL

Mr. GREENE. Madam Chairwoman, thank you. I am pleased to
be here today. My name is Timothy J. Greene, I am the Chairman
for the Makah Tribe. I am pleased to testify before you today on
our experience with the Department of Interior and the land buy-
back program.

I would like to say that fractionated land has been a high pri-
ority of many leaderships of the Makah Tribe. So it is something
that even before this program came about, it is an interest that our
tribe took in our lands. I can’t commend our realty department
enough, Dale Denny and her staff of three people that work on
these issues and keep it on our plate. They have done a marvelous
job of staying on top of the information and looking forward as they
were tracking the Cobell settlement and the developments that
happened through the years leading up to this program.

In 2010, when we saw that this was coming down the pike, we
began a lot of work within the community. We learned of the $1.9
billion that the Department was making available. We immediately
began identifying lands within the reservation that were most
highly fractionated. We did that work with not knowing where we
would land at that time. We knew that we were a small tribe. We
only have 7.8 percent of our lands that are allotted. So we are in
pretty good shape, compared to a lot of other tribes. We have a
total reservation base of 38,000 acres. So in comparison to some of
the other testimony I am sure you will hear, we don’t have some
of the issues and problems that go on in other places. But yet this
s a priority and has been a priority for our leadership for genera-
tions.

So we sent out 1,158 letters to landowners on our most
fractionated allotments to inquire if they would be interested in
selling their fractionated interest in the Land Buy-Back Program.
The Makah Tribal Council also directed its staff to rate all the al-
lotments they would like to see purchased by the Makah Tribe. The
Tribe made special outreach efforts by meeting with our senior citi-
zens to obtain their input on land buy-back priorities.

Tribal officials also met with the Neah Bay High School fresh-
men class to get their input on which allotments they would like
to see purchased. Most of the consensus was to purchase land lo-
cated at Tsooes, often referred to in the local community as Sacred
Lands. The Makah Tribal Council met with John McClanahan dur-
ing a consultation meeting in Seattle earlier this year. We found
out at that meeting that the Land Buy-Back Program was going to
buy back land with more than one owner. The Tribe began assem-
bling the land information of the less-fractionated allotments ready
for the Land Buy-Back Program. Then we prioritized these allot-
ments for timber, economic development, cultural sites and highly
fractionated parcels.

We sent a letter and backup documentation to Mr. McClanahan
and requested to be one of the pilot reservations for the Land Buy-
Back Program. At this time, we have 14 allotments appraised and
ready for the Land Buy-Back Program. This week, we will be hav-
ing the first Land Buy-Back Program outreach meetings held at
Neah Bay on the Makah Reservation and at the Muckleshoot Res-
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ervation. That is where our realty director, Dale Denny, is doing
that as we speak. That is why she is not here with me today. Oth-
erwise she would be here.

The Makah Tribe continues to prepare for more allotments to be
appraised for the Land Buy-Back Program. The Makah Tribe is re-
ceiving $2.55 million and the first 14 allotments were appraised at
$1.5 million. The Makah Tribe has prioritized 12 to 13 more allot-
ments that we will be including for the Land Buy-Back Program.

We are very appreciative for the Department of Interior’s Land
Buy-Back Program. Our experience thus far with this new program
is that it has been operating smoothly with little complications for
us.
Thank you again for the opportunity to testify before you today.
I am pleased to answer any questions that you might have.

[The prepared statement of Mr. Greene follows:]

PREPARED STATEMENT OF HON. TIMOTHY J. GREENE, CHAIRMAN, MAKAH TRIBAL
COUNCIL

Madam Chairwoman and Members of the Committee, I am Timothy J. Greene,
the Chairman of the Makah Tribal Council of Neah Bay, Washington. I am pleased
to testify before you today on the experience of the Makah Tribe with the Interior
Department’s Land Buy-Back program.

The Makah Tribe learned in 2011 that the Interior Department was making $1.9
billion in funding available for a Trust Land Consolidation Fund. The Makah Tribe
immediately began identifying the most highly-fractionated land on the Makah Res-
ervation.

The Tribe sent out 1,158 letters to landowners on our most fractionated allot-
ments to inquire if they would be interested in selling their fractionated interest in
the Land Buy-Back Program. The Makah Tribal Council also directed its staff to
rate all the allotments they would like to see purchased by the Makah Tribe. The
Tribe made special outreach efforts by meeting with our senior citizens to obtain
their input on land buy-back priorities. Tribal officials also met with the Neah Bay
High School freshmen class to get their input on which allotments they would like
to see purchased. Most of the consensus was to purchase land located at Tsooes,
often referred to as Sacred Lands.

The Makah Tribal Council met with John H. McClanahan during a consultation
meeting in Seattle, Washington earlier this year. We found out at that meeting that
the Land Buy-Back Program was going to buy back land with more than one owner.
The Tribe began assembling the land information of the less-fractionated allotments
ready for the Land Buy-Back Program. The Tribe prioritized the allotments for tim-
ber, economic development, sacred lands and highly fractionated parcels. We sent
a letter and backup documentation to Mr. McClanahan and requested to be one of
the pilot reservations for the Land Buy-Back Program.

At this time, we have 14 allotments appraised and ready for the Land Buy-Back
Program. This week, we will be having the first Land Buy-Back Program Outreach
meetings held at Neah Bay on the Makah Reservation and at the Muckleshoot Res-
ervation administrative building.

The Makah Tribe continues to prepare for more allotments to be appraised for the
Land Buy-Back Program. The Makah Tribe is receiving $2.55 million and the first
14 allotments were appraised at $1.5 million. The Makah Tribe has prioritized 12—
13 more allotments that we will be including for the Land Buy-Back Program.

The Makah Tribe is very appreciative for the Department of Interior’s Land Buy-
Back Program. Our experience thus far with this new program is that it has been
operating smoothly with little complications.

Thank you again for the opportunity to testify before you today. I would be
pleased to answer any questions that you might have.

The CHAIRWOMAN. Thank you, Chairman Greene.
Mr. Chairman Not Afraid, Jr., thank you for being here.
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STATEMENT OF HON. ALVIN NOT AFRAID, JR., TREASURER,
MONTANA-WYOMING TRIBAL LEADER COUNCIL

Mr. NoT AFRAID. Thank you, Chair. I will try and be as brief as
possible.

Again, the Chairman of the Crow Tribe, as well as the Chairman
of the Fort Washakee Indian Reservation send their apologies for
not coming to testify. They had emergencies, I believe it was fam-
ily, but they send their apologies for not making it.

To begin with, tribes may never see an opportunity like this one
to address the fractionated land problem, the damage done to the
Tribes with the Dawes Act of 1887 that created this situation in
the first place, as we are all aware. Tribes have become more pro-
fessional and also competent land managers, but often lack the fi-
nancial resources necessary to buy back lands lost to fee patent
status and fractionated interests.

Tribes at the local level are best suited to obtain long-term solu-
tions to these consolidated issues. But the current plan by the DOI
will simply make it a take it or leave it offer and move on to the
next possible purchase. This will leave the problem unsolved and
leave untold numbers of places where some or all of the respective
individual Indian account holders refuse to sell by accepting DOT’s
one-time offer in the mail.

If the settlement funds are invested at the reservation level and
tribal land management capacity is increased, the result would be
that jobs and economic development at the reservation where it
most urgently is needed with longer term benefits for all the tribes,
rather than the mere $75 or more for each interest. For some, it
is virtually nothing. As a tribe, we should not squander this oppor-
tunity. Congress should intervene and not allow the Department of
Interior to spend $1.9 billion in 10 years. The tribes’ land manage-
ment and acquisition capacity should instead be bolstered. Tribes
could be put in a position to be making money and not just spend-
ing it by acquisition.

I didn’t come before you to come up with complaints. I come be-
fore you to say that the tribes can handle this, we have solutions.
Tribal land management capacities can and should be increased.
Proportional shares of the settlement funds should be provided to
tribes to manage the funds, and should be earning interest as soon
as possible.

Tribes should be afforded the capacity to succeed in their efforts
to buy their lands back, and every obstacle should be removed,
whether it be by promulgating or creating policy to expedite this
endeavor. Tribes should be provided access to TAMS, which is the
Interior’s current record software, being that if we were doing out-
reach we should have access to that data base. If we don’t have ac-
cess to that date base, how do we know the landowners, other than
someone coming in and saying, hey, I got this letter in the mail,
we would like to sell our land.

The burdensome and complex cooperative agreement mechanism
should be replaced with something such as a 638, although we un-
derstand that the ruling does not call for a 638, the agreements can
be mirrored as such to promote self-determination, to promote ac-
countability and transparency.
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In closing, why not give the tribes the money and audit the hell
out of us? I seriously believe that is the avenue to take, because
the tribes could do it a lot cheaper, and at the same time, the out-
come we can produce. Earlier you stated we do need to create laws
and so forth. I believe you are right, because how can we imple-
ment a plan when there is no bylaws, policies and so forth gov-
erning how we are going to do this.

A prime example whether on pro or con against the Obamacare,
look at these initial stages, where that is going. That is an image
that we can take into account for circumventing the problems that
are happening with this buy-back program. It is all new. But yet
the tribes know best as to facilitating, whether it is language bar-
riers, cultural barriers, even professional barriers. Because again,
i1}:1 was stated before, some will not sell their land. We understand
that.

But I guarantee you that with a government to Government rela-
tionship, things would run a lot smoother. Sure, you can’t have the
whole pie and eat it. We understand that. But work with us. Con-
sultation has happened. At the same time, the feedback was not
really the feedback that we were looking for, such as why not give
us this, why not give us that. The Crow Tribe does have a pur-
chasing program. Fort Belknap Tribe has a purchasing program.
Fort Peck also has a purchasing program which tribes utilize their
own resources to purchase those lands.

Yet along the confines of the CFR and various bylaws, we plan
to revert those to trust. Yet we are just kind of looked at as a red-
headed stepchild.

So again in closing, I would like to thank you for this opportunity
to provide this statement on behalf of the Montana-Wyoming Tribal
leaders. Thank you.

[The prepared statement of the Montana-Wyoming Tribal Lead-
ers Council follows:]

PREPARED STATEMENT OF MONTANA-WYOMING TRIBAL LEADERS COUNCIL

Good afternoon. My name is Ivan Posey, and I currently serve as the Chairman
of the Montana-Wyoming Tribal Leaders Council, an organization representing the
Indian Tribes located within the Bureau of Indian Affairs (BIA) Rocky Mountain Re-
gion of Montana and Wyoming. I want thank you for holding a hearing on this very
important subject.

As you are aware, the Tribes of the Rocky Mountain Region are large land-based
Tribes who have unique situations and priorities. Our Tribes carry broad respon-
sibilities over vast Reservations in rural areas, often hundreds of miles from major
metropolitan areas.

Today we have opportunity to help tribes to become more self-reliant and to pro-
mote economic development and increase land ownership for tribes in Indian Coun-
try, and to curb a small amount of the devastation caused by the Allotment Era.
The Land Buy-Back Program can be and should be that vehicle, especially if Tribes
are given the opportunity to administer their own programs. However, if the DOI
and BIA is allowed to administer this program as it now intends to, we fear this
program may become another “hurry-up, hire, spend, and vanish in ten years” pro-
gram and will result in wasteful spending instead of wisely investing it and making
it grow into a long term and sustainable program.

One of our member Tribes, the Fort Belknap Indian Community has provided this
Committee a brief outline, with a budget, of how the Buy-Back Program can be ad-
ministered efficiently and effectively at the local level, while promoting Tribal Self-
Determination and fulfilling the Trust Responsibility to Tribes and individual Indi-
ans. Under this scenario, the Program will not disappear in ten years. Instead we
will have a perpetual Program, which will provide us with a process which will, help
us enhance Self-Determination. What we propose is simple: Tribes should be al-
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lowed to develop and administer their own Programs unique to the circumstances
and conditions of each individual Reservation. Administrative costs should be
passed on to Tribes or left available for land purchase.

Tribal Leaders from our member Tribes have provided information at numerous
sessions and meetings including those called by the Department of Interior (DOI)
beginning in July 15th, 2011, in Billings, Montana and the concluding session in
Seattle, WA on April 13th, 2013. Our leaders have consistently expressed the desire
of our Tribes to administer their own Buy-Back Programs. All of the Tribes have
reiterated that they have been utilizing their own Land Acquisition Programs for
several decades and have expanded their respective land base by thousands of acres
during this same period. In the time that has passed since 2011, Tribes could have
completed many purchases but have been hindered by lack of funds. The process
of allowing tribes to administer their own buy back programs makes complete sense
since many have access to local appraisers and know the people from our commu-
nities.

The Department of the Interior, since its appointment to administer the Buy-Back
Program, has totally disregarded the wishes of our Tribes. Year after year, in pro-
gram after program, the DOI and BIA continue to address the tribes with paternal-
istic attitudes, and the current approach to administering the Buy-Back Program is
no different. Tribes are thwarted in their efforts towards self-sufficiency.

The Department of the Interior has decided that it will keep the entire amount
of money set aside for administrative costs. However, it has provided no information
as to why the entire set aside is needed. There is no transparency or accountability
to Tribes on how this money is being spent and no overall budget has ever been
provided to the Tribes as primary stakeholders in the Buy Back Program. If the
Tribes were provided the settlement funds, we would be rightfully be required to
prove we were using and spending the funds appropriately. We believe that if Tribes
are allowed to run Buy-Back Programs themselves, money can be saved, and ulti-
mately used for additional land purchases, rather than administration.

In the mid-seventies, Tribes began to contract the education department functions
from the BIA. Prior to that the BIA was satisfied with sending tribal members to
boarding schools and a limited number of members on to a two or four year colleges.
Since the tribes began to contract this particular program, more students are en-
rolled in colleges and universities and many tribes have two or four year colleges
on their reservations including the Aaniih Nakoda College at Ft. Belknap, Salish
Kootenai College at Flathead, Chief Dull Knife at Northern Cheyenne, Little Big
Horn at Crow, Blackfeet community College, Stone Child at Rocky Boy Reservation,
Wind River Tribal College on the Wind River Reservation, and Fort Peck Commu-
nity College.

Tribal success in administering former federal programs is now widely known.
Some of our Tribes have exercised their rights to Self-Governance under the Self-
Determination Act. Others are operating a wealth of programs on their own Res-
ervations that were formerly operated by the BIA. Overall, Tribes have dem-
onstrated that 638-contracting under the Self-Determination Act, ensures that serv-
ices are provided to Indian beneficiaries in a manner that is specific to each Res-
ervation’s needs and conditions. Decisions are made locally. In addition, more ad-
ministrative costs are spent locally, hiring local people to carry out these important
functions.

Now is the time that Tribes should be given the opportunity to manage this Pro-
gram like they have with education and other programs under the Self-Determina-
tion Act. In ten years they will have a prosperous and functional Land Acquisition
Programs that will last.

I would be also like to add that the efforts of Elouise Cobell remains in the fore-
front of this issue and I would like to take a moment to recognize her efforts in
bringing these important matters to the attention of the Federal Government. The
courts have ruled that there was mismanagement of trust assets and the govern-
ment has an obligation, through treaties and executive orders, to correct these
wrongs. I ask the committee to please hear our concerns and address them for the
betterment of all Indian Country.

Thank you for your time and consideration. I'm happy to answer any of your ques-
tions.

The CHAIRWOMAN. Thank you. You certainly are your name, sir.
Thank you for your testimony.
Councilman Stafne?
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STATEMENT OF HON. GRANT STAFNE, COUNCILMAN,
ASSINIBOINE AND SIOUX TRIBES OF THE FORT PECK
RESERVATION

Mr. STAFNE. Good afternoon. I want to thank Chairwoman Cant-
well and the Committee for holding today’s hearing. Working with
this committee and the interior Department, Indian tribes are com-
mitted to ensuring that the $1.9 billion allocated to the trust land
consolidation fund is wisely and fully expended in the land buy-
back program.

I have learned more in these last few minutes than I have since
the inception of the buy-back program. I would like to know where
our cooperative agreement is. We handed this in on August 20th.

My name is Grant Stafne. As stated earlier, I am a member of
the Fort Peck Tribal Executive Board. Over the past 20 years, I
have worked in virtually every aspect of Indian land acquisition for
the BIA, specializing in real estate acquisition and disposal and
management. This year, I followed the path of my parents, the late
June Shields Stafne and my father, A.T. Stafne, who is the current
chairman of our tribes, and also my uncle, Caleb Shields, whom
many of you know, and was elected to the tribal council.

When I left Federal service, I was a deputy superintendent of
trust services at Fort Peck Agency. I then became my tribe’s direc-
tor of the land buy-back program. In a little over a year, the Fort
Peck Tribes purchased or acquired over 10,000 acres of fee land,
which is non-Indian land, using tribal funds. I want to point out
that even though the land we reacquired was taken from our tribes
under the Homestead laws, for little or no compensation, when we
boilght the land back we paid the non-Indian sellers fair market
value.

Interior’s land buy-back program has the potential to reduce the
devastating loss of Indian lands that began over 125 years ago
when Congress enacted the Allotment Acts in 1887. In its 35 years
of existence, the Allotment Act robbed Indian Country of over 90
million acres of Indian land, Indian-owned lands, and made res-
ervations such as ours checkerboarded with tribal land, allotted
land as well as fee land.

In implementing the land buy-back program, the Interior Depart-
ment has already made unilateral and troubling decisions without
consulting Indian tribes. The program is off to a bad start. The De-
partment must not put its interests first and the interests of Indi-
ans and tribes second. That would be too reminiscent of Federal In-
dian policies of the past, policies that resulted in eradication of the
American bison and indigenous languages, the removal of Indian
children and the taking of Indian lands, all policies to deal with the
Indian problem.

I encourage this Committee and Congress to learn the lessons of
the past. The buy-back program should not be defined by what is
easiest for the Federal trustee to administer, it should be about
correcting a great injustice done to Indian tribes and honoring the
Nation’s trust responsibility to Indian tribes in the 21st century.

Our recommendations for the Department’s land buy-back pro-
gram are simple. First, the Department must engage in meaningful
consultation with tribal governments and individual Indians on
every affected reservation. Now in order for tribal consultation to
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be meaningful, it must respect tribal priorities of purchasable
lands. But it must also include a clear implementation schedule,
purchase ceiling amounts, mineral valuations and the appraisal
processes.

Interior published a draft scope of work which appears to invite
tribal participation. But the Department has rejected the view that
the Indian Self-Determination Act, the Act’s model 638 contract
and well-established and familiar implementing regulations apply
to the land buy-back program. This is nonsense. Use of this simple
contract or a variation of the 638 contract for the buy-back pro-
gram will promote efficiency and expediency, because Indian tribes
are comfortable and familiar with it.

Meaningful tribal consultation should also inform reservation
mapping and land research. Interior mus provide tribes a written
implementation schedule under the scope alert. We recommend
that Interior begin implementing the program on the most highly
fractionated reservations. The Department should also work out
mutually acceptable implementation plans with tribal governments
within 90 days and be held to such timeframes, the same time-
frame as under the Self-Determination Act.

Interior must also be transparent and provide tribes and this
committee with quarterly statements of agency expenditures of pro-
gram funds, including administrative funds set aside by the De-
partment, so that tribes and the committee are assured that the
vast majority of funds are expended on land buy-backs. The De-
partment arbitrarily determined that appraisals have a nine month
shelf life, rather than five months. This does not serve Indian
tribes or Indian landowners.

The Department has also delegated two appraisers the discretion
to determine which reservation lands are purchasable and which
are not. This is a decision best left to the tribal governments. The
Federal Trustee, not an appraiser for hire, should solicit tribal
views first. Our views on buy-back priorities should prevail.

The Department has also made arbitrary decisions we find to be
fundamentally unfair to Indian landowners. This includes denying
landowners the right to appeal appraisal values, excluding real es-
tate improvements and valuation, prohibiting landowners from re-
serving mineral interests and engaging in reservation-wide ap-
praisals prior to determining landowner interests. These unilateral
decisions undermine the program and should be reconsidered.

Second, whether through requiring the Department to modify the
settlement agreement or through legislation, Congress must ensure
that the land buy-back program fulfills its mission, achieving sub-
stantial land consolidation to allow the tribes the ability to better
manage our lands and to bring a small measure of redress to the
loss of 90 million acres of Indian lands. Under the Fort Peck Allot-
ment Act, roughly two-thirds of our original 2.1 million acres were
allotted or opened for homesteading. Now over half of our reserva-
tion is held in fee simple status, mostly by non-Indians. It is incon-
ceivable that true land consolidation can occur on a reservation like
ours without the ability to purchase all interests on a reservation,
fee or fractionated. For the buy-back program would be more than
a vehicle to close individual Indian money accounts, IM accounts,
Congress must act now to correct this oversight.
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Third, Interior has made the process of entering into cooperative
agreements complex, resulting in delays. There must be a baseline
parameter in every scope of work, with simplified forms. There is
no need for tribes to submit standardized agency forms which are
mostly irrelevant to implementation of a buy-back program.

In conclusion, it is time to end Federal paternalism once and for
all. Indian tribes were once fully independent and self-sufficient.
We can be again. We are working hard to overcome two centuries
of mostly harmful and destructive Federal policies which
fractionated our land and tore the fabric of our tribal communities.
The Trust Land Consolidation Fund represents opportunity and
promise to reverse decades of misdirection and mistreatment. The
Interior Department must operate the program in partnership with
tribes, consistent with its obligation as our trustee to best realize
and achieve the program’s important goals.

[The prepared statement of Mr. Stafne follows:]

PREPARED STATEMENT OF HON. GRANT STAFNE, COUNCILMAN, ASSINIBOINE AND
S10Ux TRIBES OF THE FORT PECK RESERVATION

Good afternoon. I would like to thank Chairwoman Cantwell and the Committee
for holding this hearing. You have before you the ability to ensure that the $1.4 Bil-
lion allocated to the Trust Land Consolidation Fund is spent for the benefit of Indi-
ans and their Tribes. On behalf of the Assiniboine and Sioux Tribes of the Fort Peck
Reservation, I thank you for your interest in this important subject.

My name is Grant Stafne. I am a member of the Fort Peck Tribal Executive
Board, the governing body of our Tribes. Over the past 20 years I have worked in
virtually every aspect of Indian land acquisition, primarily in local and regional real
estate positions with the Bureau of Indian Affairs.

After graduating from Wolf Point High School and Haskell Indian Junior College,
now Haskell Indian Nations University, I began a 20-year career with the Bureau
of Indian Affairs specializing in real estate acquisition, disposal, and management.
I began my career as a Realty Clerk in Acquisition & Disposal (A&D) at the Fort
Peck Agency. I was promoted to Realty Specialist in A&D first at the Fort Belknap
Agency, and later the Rocky Mountain and Eastern Regional Offices in Billings,
Montana, and Nashville, Tennessee. When I left from federal service I was the Dep-
uty Superintendent of Trust Services at the Fort Peck Agency. Following federal
service, I went to work for my Tribes as the Director of the Fort Peck Land Buy-
Back program. In a little over a year that I served as the Tribal Land Buy-Back
Director, our Tribes re-acquired over 10,000 acres of land on our Reservation using
Tribal funds. Incidentally, even though that land was taken from the Tribes and
granted to non-Indians under the Homesteading laws for little or no compensation,
we paid the sellers fair market value to reacquire it.

This year I followed in the path of my parents, June and A.T. Stafne, and my
uncle Caleb Sheilds, and ran for election to the Tribal Executive Board.

Interior’s Land Buy-Back Program, using Trust Land Consolidation funding, has
the potential to reduce the devastating loss of Indian lands that has persisted since
this Congress first began enacting Allotment Acts in 1887. Sadly, in its 35-year ex-
istence, Allotment resulted in the loss of 90 million acres of Indian owned lands.
There 1s no doubt that a program to restore tribal land bases and improve federal
management of trust resources is beneficial and long overdue.

However, because the Buy-Back Program was developed by the Department of the
Interior unilaterally, and without any Tribal involvement whatsoever, it has been
designed to benefit the government first, and Indian beneficiaries second. That very
notion is reminiscent of the federal Indian policies of yesterday: policies that re-
sulted in the eradication of the American bison, the removal of Indian children, and
the taking of Indian lands; policies that were intended to benefit the government
in dealing with “the Indian problem.”

Almost 40 years ago, Congress declared that the new federal Indian policy would
be one of Self-Determination, as President Nixon called it, “a new era in which the
Indian future is determined by Indian acts and Indian decisions.” In order to comply
with Congressionally-mandated policy, the Department should, at the very least, en-
gage in meaningful consultation with Tribes and individual Indians on every af-
fected Reservation. That consultation must necessarily pertain to the implementa-
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tion schedule, purchase ceiling amounts, mineral valuations, and the appraisal proc-
esses for each Reservation.

Unless Congress acts now to require meaningful consultation, it appears that the
Interior Department intends to use the Buy-Back Program as nothing more than a
vehicle for closure of Individual Indian Money Accounts. Surely Congress intended
more when it appropriated nearly two billion dollars to the Land Consolidation
Fund; surely Congress intended the Program to achieve substantial Tribal land con-
solidation in order to bring a small measure of redress for the loss of 90 million
acres of Indian lands.

Under the Fort Peck Allotment Act, roughly two-thirds of the original 2 million
acres of Tribal lands were allotted or opened for Homesteading. Now, over half of
our Reservation is held in fee simple status, mostly by non-Indians. It is inconceiv-
able that true land consolidation can occur on a Reservation like ours without the
ability to purchase of all interests. Congress and Interior must act now to address
this oversight through modifications to the settlement agreement and corresponding
legislation, if necessary.

The Department has published a draft scope of work under the Program that ap-
pears to invite Tribes to participate in the various phases of implementation such
as outreach, land research, valuation, and acquisition. This suggests that despite
the lack of consultation, Interior nevertheless values Tribal participation. However,
the Department insists that the Self-Determination Act, the model contract set forth
in the Act, and the implementing regulations do not apply to the Buy-Back Pro-
gram. The rejection of the Self-Determination Act as a vehicle for implementing the
Program is a reversion to a time when federal Indian policy was driven by pater-
nalism and patronage. Instead, the model Self-Determination contract and the im-
plementing regulations should be used as guides for contracting with Tribes under
the Buy-Back Program. Both Tribes and Interior have familiarity with the Self-De-
termination contracting process, which would promote efficiency and expediency.

Regrettably, the process being implemented by the Department for Tribes to enter
into Cooperative Agreements under the Program is unnecessarily complex and has
resulted in a multitude of delays. The Department has established no baseline pa-
rameters with regard to the tasks set forth in the Scope of Work, resulting in
lengthy and unfocused back-and-forth negotiations. In addition, the Department is
requiring Tribes to submit SF-424s which are overly complex and largely irrelevant
to implementation of a program designed by buy back lands for a Tribe.

Additionally, other tasks contained in the Department’s Scope of Work, such as
mapping and land research, have commenced without any Tribal participation.
Moreover, the implementation schedule under the Scope of Work has not been made
public. Based on the initial Implementation Plan, Tribes assumed that the Program
would be implemented first at the most highly fractionated Reservations. However,
Interior has developed an implementation schedule without consultation with Tribes
and without a release of criteria for the schedule. For Fort Peck, Interior has only
acknowledged receipt of our completed application but has provided no information
on where we are on the implementation schedule. This lack of communication is
alarming particularly for a Reservation like ours with significant mineral develop-
ment and potential. Not only has Interior left us in the dark about the implementa-
tioln sc(lzhedule, they have provided us with no information on how minerals will be
valued.

The Department has made numerous critical policy decisions concerning the im-
plementation of the Buy-Back Program without Tribal input and with what appears
to be a complete disregard for trust responsibility the Department is obliged to ad-
minister by law. This top-down and paternalistic management style fundamentally
undermines Congress’ intent in appropriating money for the Program.

For example, the Department has arbitrarily determined that appraisals used
under the Program will have a 9-month shelf life. Although appraisals are normally
valid for 12 months, the Department has provided no information as to why this
shorter timeframe has any benefit to the Program or Indian beneficiaries. This deci-
sion limits co-owner purchases, which are authorized by federal law. Moreover, if
a sale cannot be completed in 9 months, which is quite plausible in our experience,
additional costs will be incurred to update the appraisal.

In addition, the Department has given appraisers discretion to determine which
Reservation lands are purchasable and which are not. These decisions will appar-
ently be made without consultation by the United States as the trustee, or by the
Tribes as an ultimate beneficiary. This grant of authority outside the trustee-bene-
ficiary relationship is an affront to Tribal sovereignty, a breach of the Trust Respon-
sibility, and is fundamentally unfair to individual Indian landowners. Other arbi-
trary decisions by the Department that may result in fundamentally unfair treat-
ment of the Indian landowners include: denying landowners the right to appeal ap-
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praisal values; excluding real estate improvements in valuation methods; prohib-
iting landowners from reserving mineral interests; and engaging in massive, Res-
ervation-wide appraisals prior to determining landowner interest.

Finally, the Department has closely guarded the fiscal activities of administering
the program. Rather, than operating the Program transparently, the Department
has refused to report on the expenditures of the administrative funds set aside
under the Program. We know that the Department is spending money, even though
not a single acre of land has been purchased under the Program. Without any
knowledge of how much money has been spent, how can we be assured that there
will be enough money to administer the Program throughout its life? We do know
that the Department has determined that Indirect Costs will be capped at 15 per-
cent for Tribes that enter into cooperative agreements, even though Tribes have ne-
gotiated indirect cost rates for all federal funding. We can only hope that the gov-
ernment is as concerned about its own spending as it is with ours.

I will conclude by saying that while Congress struggles to reach agreement on
how to fund our government, Indian Country is disproportionately affected. Condi-
tions in Indian Country remain among the worst in the country. Indians continue
to rank at the bottom of every social and economic indicator: unemployment, in-
come, infant mortality, life expectancy, chemical dependency, suicide. . .

It should not be forgotten that these conditions are a direct result of federal poli-
cies over the last two centuries; polices that promoted paternalistic treatment of In-
dians and a system of political patronage. One of those policies resulted in the loss
of 90 million acres of Indian held lands. The Buy-Back Program cannot give full re-
dress for that loss or its effects, but the Trust Land Consolidation Fund does have
the potential to fulfill that to which its name aspires.

I urge the Committee to demand meaningful consultation by the Department with
Tribes and Indian beneficiaries and require the Department to execute the Self-De-
termination laws and policies prescribed by Congress.

Thank you for the opportunity to share our perspectives and concerns. I would
be happy to answer your questions.

The CHAIRWOMAN. I want to thank all of the witnesses for their
testimony and start with some questions.

But one just generally first, so we can get some idea for the
record, in general, why is this so important to your tribe as it re-
lates to what you are trying to achieve? What is the challenge eco-
nomically without being able to have the settlement and reclaim
some of this land? What is your vision or strategy for that? Any
of your interests that you represent.

Mr. STAFNE. The interest I represent is 2.1 million acres of our
reservation is held by non-Indians. We would like the settlement
to be opened up to purchase any land available within the exterior
boundaries of our reservation, whether it be fee land or trust land.
We would like the opportunity to buy our reservation back.

The CHAIRWOMAN. And what percentage of your reservation does
that represent, the 2.1 million acres?

Mr. STAFNE. It is 954 thousand that is held in trust right now.
Roughly two-thirds of that is allotted and a third of that is tribal
land. The remainder of it is fee land.

The CHAIRWOMAN. Okay. Anything else from you, Mr. Chairman?

Mr. NoT AFRAID. Thank you, Chair. You asked, if the tribe isn’t
involved, just to clarify the question. The question is that we as the
tribe suffer if we are not involved? Or the repercussions?

The CHAIRWOMAN. On one hand, the complexity of implementing
this, but I am also trying to get people to understand for the record
the importance of achieving it. You can certainly talk about failed
policies of the past and why this program needs to be established.
But my sense is there is also a very important economic interest
at stake here, or a hope and economic interest that is moving to-
ward more self-governance and self-determination and one aspect
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of that is obviously getting the land back and being able to move
forward on an economic outlook and agenda.

Mr. NoT AFRAID. You are right, Chairwoman. You just drove the
dagger home. What happened here, I can speak specifically of the
Crow Reservation, within the Crow Reservation in the past, of mis-
handling or mis-use or what have you. Again, the intricate details
per reservation are abundant. You have not only cultural impacts,
you have social impacts. You have behavioral impacts. Again, with-
out the tribe being the forefront, we are coming into a situation
where the Government is going to see what is fit, the Government
is going to say, this is what is best for you.

That deters social improvement. That also deters economic devel-
opment. And we as tribes, if you sat in our chairs and were gov-
erned, we are the most governed citizens of the United States. An
example, going on a tangent here, but just to give you an example,
look on the Crow Reservation, a law governing that you cannot con-
sume alcohol. I was in the military and going overseas, fighting,
being in the Marine Corps in the 1990s, you should be entitled to
certain things, such as alcohol, if you choose. I am not a proponent
of alcohol, but the point I am trying to make is laws within the res-
ervations are different than laws off reservation.

Now, is that a right? Off reservation, if the U.S. Government
said, no more alcohol, what happens? So the point I am trying to
make is, we are being governed at the same time by laws that don’t
fit best for our people. And when rules are promulgated and made
at the upper echelon, by the time it trickles down to each local
agency, it doesn’t fit the bill. And yet we see so much inconsistency,
such as treaties being violated.

I don’t want to go there and play the victim. I am a big boy, I
say hey, let’s work together, what can we do? So the thing is, if
treaties are being violated, Congressional acts are being violated
that were geared toward the Crow Tribe, where do we stand? Be-
cause again, this implementation of this land buy-back through
consultation, there were times when the Indian Land Consolidation
Act was represented by the Office, but yet, oh, no, we aren’t going
to use that, oh, no, we can’t use that.

Example, competent land on the Crow Indian Reservation. That
is where lands held in trust are considered competent with five or
less owners. Those owners have the right to negotiate and engage
in any type of lease on their own behalf without the bill’s approval.
It is filed at the Bureau of Indian Affairs. But if they choose to
lease their land out at $2 an acre, below the Government’s thresh-
old of $2.50, that is their prerogative.

Where I am going with this is, if they buy an interest, those
landowners then have no right, because of the Office lease statutes.

The CHAIRWOMAN. Let me get Chairman Greene in here. You ob-
viously have had a more proactive approach that seemed to work
well. Is that because it was a smaller amount and it was easier?
Or do you think the level of dialogue you had in the community
worked?

Mr. GREENE. I think, Madam Chairwoman, the smaller amount
definitely does help. I would like to thank my fellow tribal leaders
for their comments also, and thank you for the congratulations that
you send to our football team. I will be sure to carry that back.
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The smaller land base, the smaller amount of fractionation that
we have in our community does help. The fact that our leadership,
through generations of councils, have made this a priority and have
kept up on the information I think also helped put us in the posi-
tion we are here today. And definitely the hard work of the staff
that I had mentioned.

I think to answer your question that you asked earlier, in gen-
eral, why does this need to happen, I think what is important, at
least from Makah’s perspective, is that this land is usable. What
that means is different for each tribe, whether it is usable for eco-
nomic development, whether it is usable to protect the environ-
ment, whether it is usable to protect cultural sites, both usable and
manageable. Because the way that these lands sit right now, with
the high fractionation of these allotments, it is not usable and it
is not manageable. So I think that is, in general, the overarching
goal that I think tribes would like to get to, Madam Chair.

Thank you.

The CHAIRWOMAN. And you mentioned this dialogue that you had
with the community in surveying. Did you have any challenging
areas that you had identified that you could work within the pro-
gram, but you had landowners just refusing to sell?

Mr. GREENE. We do run into that also. There are landowners
that for reasons mentioned, whether it is their only connection to
their great grandmother or great grandfather, whoever it may be,
we run into those same issues. We do also have a lot of non-tribal
members that own land on our reservation lands that are difficult
to find and track, and to find those people and those contacts. That
has been a challenge and a burden. It takes a lot of resources, a
lot of hard work to try to keep up with some of that information.

The CHAIRWOMAN. My question is, do you think you have been
successful because some of those tribal members realize there is a
larger goal at hand and that is persuasive? So all of this commu-
nication, all this tribal vision, all of that plays an important role
in the communication?

Mr. GREENE. For Makah, absolutely. I think that definitely plays
a role. It is something that the community has been aware of and
through the different leaderships, the message has been brought
out to try to fix those issues.

I think there is a general belief in the community and a broader
vision that these lands are usable and manageable and that the
public can enjoy them and get benefit from them.

The CHAIRWOMAN. Councilman Stafne, how long do you think it
would take Fort Peck to spend the $80 million just in purchasing
fractional interests on your reservation?

Mr. STAFNE. Madam Chair, that depends on the appraisals and
if OST or their office is willing to give us appraisals right away.
We are ready, willing and able to do this as soon as possible.

I also want to point out that it was stated earlier by their De-
partment, that buy-backs, they are still purchasing, whether it be
undivided trust interests or undivided fee interests or total fee in-
terests, they stated that they were going to reimburse us for the
tracts of land that we already purchased. And now it comes to find
out that they are not going to reimburse us until the cooperative
agreement is approved. Why don’t they approve it, then? We have
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been waiting on this since August. We would really like to have a
response.

('11‘he CHAIRWOMAN. Something tells me you will get one after
today.

Mr. STAFNE. I thank you.

The CHAIRWOMAN. The things that you outlined, many of the
things, I should say, that you outlined, the issue of transparency,
the 90 days of updates, the funds spent, just basic information so
that people can track it I think is important. I think those are fair
things. I think the issues you mentioned about the appraisal proc-
ess, in and of itself, those are challenging and sticky issues that I
have no idea what the formal response of the agency is. But it
makes it, we should have clarity on this. Obviously not every piece
of land is the same, and some obviously do have mineral rights to
them and value. So we should have some clarification on that part.

I am certain the agency probably did look at 638 and decided
against it. I guess the agency now has to show that they can make
this successfully work or else you will have people calling for a dif-
ferent process to go through this.

I am curious, so when you entered your communication agree-
ment with the agency, you said it was finalized or presented in Au-
gust. How long had you been dialoguing with the agency?

Mr. STAFNE. Through working with our attorney, it was her
prodding that finally found out that we were the first one in the
Nation to hand in a completed contract for agreement. Now it is
my understanding that there are eight. And it has recently been
told that there is actually an approved one.

I find it highly ironic that they approved one right before we
came and testified before you.

Also, the 15 percent administrative fees that they are with-
holding, that is pretty much, giving 15 percent to someone that cre-
ated the problem in the first place, give it to the tribes so we can
buy our land back.

The CHAIRWOMAN. Thank you. Mr. Chairman Not Afraid?

Mr. NoT AFRAID. Just to add on that last statement, the tribes,
upon implementation of the current systems, such as we talked
about OST appraisals, the Crow Tribe is currently, with its own en-
rolled members, running our appraisal program, which is a 638
from OST. So to streamline a lot of things, we are equipped in a
lot of aspects, going down to the MOA, we are currently waiting,
we did submit one. I have a time line here. I should know it off
the top of my head.

As of July, the land buy-back kickoff in January, there were ini-
tial meetings, question and answer session. There was an assess-
ment, development plan and outreach, implement survey in Janu-
ary of 2013. January to June, we had pre-offer outreach. April to
June, field technicians available for land appraisals. July to Sep-
tember, identified notaries and provided outreach activities. July to
September, post-offer outreach. September 15th to September 30th,
provided outreach activities, assessed offer master list.

And then we had possible second waive offers, those were to be
discussed. And our chairman has recently submitted a letter to Mr.
McClanahan dated December 9th, which was just recent. That was
in regard to our memorandum of agreement, and we included a
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budget with that to administer. Again, we can maximize the dollar.
As the Bureau itself knows, we can do more with less money. So
the tribe is taking that approach with this budget, do more with
less money in the aspect of administering.

The CHAIRWOMAN. Well, it seems, I am definitely going to have
to consult with the Vice Chairman on this, on how we continue to
communicate our interest in seeing more metrics and more meas-
urements of the program. We will certainly have a follow-up hear-
ing on this subject.

It seems that Chairman Greene, working without asking permis-
sion, he started consolidating that information of his tribe and then
presented that, juxtaposed as some of the, let’s get a formal com-
munication. It is almost, I don’t want to overstate, if I am getting
it wrong, please correct me, but it seemed like you did that and
then said, okay, now we want to get an agreement with you, but
you already had these things done.

I am not saying that whatever that is, maybe that argues more
for 638, if nothing else. Because here is somebody that got their act
together and did it on their own and then presented, almost pack-
aged with a bow on it, here you go, now let’s have a formal agree-
ment and here is what we want. Again, the acreage may have been
a smaller amount, so it was easier to do. Then the consultation
went easier.

But clearly, we are hearing loud and clear that tribal commu-
nities are very concerned about the slow implementation of the
buy-back program and that we have to have more oversight and
more metrics and more implementation. We will be monitoring this
very, very closely.

Your testimony has been very helpful. There is a lot here to fol-
low up on with the agency. We will hold the record open for two
weeks in case my colleagues, if anybody else wants to submit infor-
mation for the record or has questions of you, so that we can have
that. FlVe will certainly be asking the agency for more information
as well.

But again, thank you for being here and for the representation
you are providing for your various tribal entities. We appreciate
the leadership.

We are adjourned.

[Whereupon, at 3:38 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF THE COALITION OF LARGE TRIBES

Introduction

The Coalition of Large Tribes (COLT) appreciates the Senate Committee on In-
dian Affairs’ oversight of the Department of the Interior’s implementation of the
Land Buy-Back Program for Tribal Nations. COLT members will be among the most
affected by the Program. Nearly all of our members have already been identified by
Interior as having reservations with the most fractionated lands. In addition, COLT
members make up seven of the top ten tribes with the most fractionated lands.

COLT is concerned that recent Interior decisions in implementing the Program
will ultimately diminish the success of the Program. Interior should follow the direc-
tion of the Cobell v. Salazar Settlement Agreement and the Claims Resolution Act
of 2010, P.L. No. 111-216, approving the Settlement, and work with tribes as part-
ners to implement the Program.

While the Cobell v. Salazar litigation concerned individual Indian interests, COLT
members and a number of other tribes have significant interests in the success of
the Land Buy-Back Program for Tribal Nations. The interests in lands purchased
through the Program will be returned to tribal status and held in trust for the ben-
efit of the tribes. In addition to other concerns, we need to ensure that the lands
purchased will provide maximize benefits to the tribes.

As Interior takes its first steps to implement this $1.9 billion program, COLT asks
that the Committee take a close look at Interior’s plan. COLT is particularly con-
cerned with the process Interior proposes for entering into Cooperative Agreements
with tribal governments to assist in the implementation of the Program. The Land
Buy-Back Program for Tribal Nations is one of the largest Indian programs the Fed-
eral Government will undertake and it deserves close scrutiny by the Committee.

Large Land Base Tribes Have a Substantial Interest in the Program

COLT was established in April 2011 to provide a unified advocacy base for tribes
that govern large trust land bases and provide full service in the governing of their
members and reservations. As a part of its mission, COLT closely monitored Inte-
rior’s development of the Land Buy-Back Program for Tribal Nations. COLT mem-
bers participated in tribal consultation sessions and filed comments during the de-
velopment of the Program. COLT also worked closely with Interior in the develop-
ment of a Cooperative Agreement template for tribes to assist in the implementation
of the Program.

As you know, the Program is the result of the settlement of the long-running
Cobell v. Salazar litigation regarding the Federal Government’s mismanagement of
Indian trust lands and resources. On December 7, 2009, the parties to that litigation
entered into a Settlement Agreement which included a $1.9 billion Trust Land Con-
solidation Fund. The Settlement Agreement was approved by Congress as a part of
the Claims Resolution Act of 2010, P.L. No. 111-291, and ultimately finalized by
the courts following the exhaustion of appeals to the U.S. Supreme Court on Novem-
ber 24, 2012. The Fund must be used within 10 years, by November 24, 2022.

The $1.9 billion Trust Land Consolidation Fund will be implemented through In-
terior’s Land Buy-Back Program for Tribal Nations. The subject of today’s hearing.
The Program will use the $1.9 billion in funding to purchase individual Indian
fractionated interests in allotted lands, as well as to administer the Program and
make payments into a scholarship fund intended to incentivize the sale of individual
fractionated interests. Once purchased, the fractionated interests will be returned
to tribal status and held in trust for the tribe on whose reservation the purchase
was made.

Thus, while the Cobell v. Salazar litigation and much of the Settlement Agree-
ment concern mismanagement of individual Indian lands, COLT members and other
tribal governments have a substantial interest in the successful implementation of
the Land Buy-Back Program portion of the Settlement Agreement. First, we want
to ensure that our members will be treated fairly if they choose to sell their lands.

(29)
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And, second, the more that fractionated interests are returned to tribal status, the
better tribal governments will be able to develop and manage lands for the benefit
of our tribal communities.

Returning lands to tribal ownership through the Land Buy-Back Program will be
a small but important step to address the long-standing effects of the Federal Gov-
ernment’s failed allotment policies. Through the policy of allotment, beginning with
the General Allotment Act of 1887 (also known as the Dawes Act), 24 Stat. 388,
until 1934, when allotment was repealed, tribal land areas had decreased from 138
million acres to 48 million—a 65 percent reduction. As tribes with large land bases
and a history of utilizing resources over large areas, COLT member tribes suffered
the most from the Federal Government’s policy of breaking up large tribal land
bases.

Greater Tribal Involvement is Necessary for the Successful Implementation
of the Program

Interior is unnecessarily restricting tribal involvement in the implementation of
the Land-Buy Back Program for Tribal Nations. While everyone agrees that tribal
participation is essential to the success of the Program, Interior has made a number
of decisions that limit tribal involvement and will reduce the amount of fractionated
interests in lands that are acquired. Moreover, the interests that Interior does ac-
quire may not provide maximum benefit for the tribe involved. To address these
issues and help to ensure the success of the Program, COLT asks that the Com-
mittee exercise its oversight role and seek changes in how Interior is implementing
the Program.

First, Interior is not fully utilizing existing tribal land consolidation offices. A
number of COLT member tribes have well-established and successful land consolida-
tion offices. These offices have long been working pursuant to the Indian Land Con-
solidation Act, 25 U.S.C. § §2201 et seq., (ILCA) to reduce fractionation and address
the effects of allotment. To ensure that tribes receive the maximum benefit from the
Land Buy-Back Program for Tribal Nations, Interior should be working in partner-
ship with these offices.

In fact, the Settlement Agreement directs Interior to utilize these tribal land con-
solidation offices. Section F.1. of the Settlement Agreement requires that “the Inte-
rior Defendants shall distribute the Trust Land Consolidation Fund in accordance
with the Land Consolidation Program authorized under 25 U.S.C. § §2201 et seq.,
any other applicable legislation enacted pursuant to this Agreement, and applicable
provisions of this Agreement.” Under ILCA, Indian tribes, not the Secretary, iden-
tify and make land purchases.

Ultimately, the Claims Resolution Act also needed to provide authority for the
Secretary, as a party to the litigation and Settlement Agreement, to make these
land purchases. Subsection 101 (e)(4) of the Act provides that, “The Secretary may
acquire, at the discretion of the Secretary and in accordance with the Land Consoli-
dation Program, any fractional interest in trust or restricted land.” Yet, this sub-
section’s reference to the Land Consolidation Program reinforces the roles of tribes
in the purchase of lands.

The Land Consolidation Program, as defined in the Claims Resolution Act, pro-
vides a dual role for tribes and Interior in implementing the Program. Subsection
101 (a)(4) provides that the term “Land Consolidation Program’ means a program
conducted in accordance with the Settlement, the Indian Land Consolidation Act (25
U.S.C. 2201 et seq.), and subsection (e)(2) under which the Secretary may purchase
fractional interests in trust or restricted land.”

Thus, both the Settlement Agreement and the Claims Resolution Act, through
their reliance on ILCA, require significant tribal leadership and participation in the
purchase of lands. As a result, Interior should be fully utilizing existing tribal land
consolidation offices and providing a significant role for Indian tribes in the repur-
chase of tribal lands. Not only will these existing resources provide greater effi-
ciency to the implementation of the Program, but the expertise of these offices will
help to ensure the most beneficial lands are acquired.

Second, Interior is discouraging tribal participation in the Land Buy-Back Pro-
gram through an unduly bureaucratic and cumbersome application process for Coop-
erative Agreements. In the absence of “638 contracts” to implement the Program,
COLT actively sought the use of Cooperative Agreements and helped to negotiate
an agreement template. However, in implementing these agreements Interior is dis-
couraging tribal participation by making it difficult and burdensome to successfully
apply for and complete a Cooperative Agreement. Given the need to complete the
Program within 10 years and the number of tribes involved, an efficient and flexible
process is needed for tribes to enter into Cooperative Agreements.
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COLT asks that the Committee investigate the process Interior is using for enter-
ing into Cooperative Agreements. Rather than using common methods used by In-
dian tribes and the Federal government to work in partnership toward a shared
goal, such as a grant or contract, Interior decided to classify Cooperative Agree-
ments for the Program as a “financial assistance award.” These “financial assistance
awards” have resulted in Interior requiring a number of inefficient steps as we all
try to jointly implement the Program.

For example, Interior is applying the cumbersome federal procurement provisions
of Office of Management and Budget Circular A-87 (OMB A-87). Among other
things, OMB A-87 requires tribes to develop detail cost estimates from three
sources for supplies needed to implement a Cooperative Agreement under the Land
Buy-Back Program. As a result, instead of researching land records and contacting
tribal members willing to sell their lands, tribal staff are spending their time com-
pleting a cumbersome bidding process for computers and other typical office equip-
ment needed to implement the Program.

In another example, as a part of entering into Cooperative Agreements, Interior
is requiring tribes to complete Standard Forms 424, 424A, and 424D for the receipt
of financial assistance. These forms, again, require overly detailed information and
ask a number of questions that appear to be irrelevant to project implementation.
Instead of directing tribes into generic Federal government application processes for
“financial assistance awards,” the Program should be utilizing streamlined agree-
ment and financing processes that allow the Federal Government and tribes to part-
ner in the implementation of the Program.

In another example, Interior is requiring tribes to advertise and select employees
through a competitive application process even though everyone knows the jobs will
be temporary. Appointments should be fast tracked based on the expertise needed
to implement the Program quickly and efficiently.

Meanwhile, Interior is providing little guidance as tribes attempt to navigate this
cumbersome and bureaucratic hiring process. For example, Interior could be pro-
viding a set number of employees that it would be willing to fund for each task
under a Cooperative Agreement based on reservation size, funding, and level of frac-
tionation. Yet, we understand that some tribes have had to exchange hiring plans
with Interior more than 5 times before Interior would clearly state how many staff
positions they would fund.

And, in another example, COLT understands that tribes are having difficulty fi-
nalizing Scope of Work documents for a Cooperative Agreement. Again, Interior has
not provided guidance in the form of baseline parameters for the tasks set out in
its Scope of Work Template. This has resulted in lengthy negotiations and exchange
of documents before agreement can be reached. Moreover, because Interior is not
fully utilizing tribal offices, tribes have been forced to engage in these lengthy dis-
cussions to implement only small parts of the overall Program.

In each of these areas, Interior has established numerous requirements for tribal
participation, yet has provided little guidance on fulfilling these requirements. This
level of inefficiency and bureaucratic governance has COLT concerned that the Land
Buy-Back Program for Tribal Nations will not achieve the full potential of the $1.9
billion available to consolidate tribal land holdings. The Program represents a sig-
nificant opportunity for the Federal government and tribal governments to address
some of the long-standing effects of the disastrous Federal policy of allotment. Rath-
er than creating roadblocks, Interior must open doors to encourage tribal participa-
tion. Tribal participation is required by the Settlement Agreement and the Claims
Resolution Act and is needed to ensure the success of the Program in tribal commu-
nities.

Tribes Must be Protected Under the Federal Tort Claims Act During
Implementing

Cooperative Agreements between Interior and Indian tribes should provide tribal
employees with coverage under the Federal Tort Claims Act. The Act provides a lim-
ited waiver of sovereign immunity allowing parties claiming to have been injured
by negligent actions of employees of the Federal government to file claims against
the government. The Act also provides authority for the Federal government to de-
fend against such claims. Congress has extended authority under the Act to include
tribal employees carrying out contracts, grants or cooperative agreements under a
“638 contract.”

As tribes provide assistance implementing Interior’s Land Buy-Back Program for
Tribal Nations, our employees should be provided this basic protection against acci-
dents and injuries to others that may happen on the job. For example, to conduct
outreach to remote parts of our reservations, tribal employees will spend many
hours on often substandard BIA roads. If an employee causes an accident while car-
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rying out these duties, the Federal Government should provide protection under the
Act.

While COLT understands that Interior has decided that it cannot use “638 con-
tracts” to implement the Program, general contractors to the United States have
been provided with coverage under the Act. Just as any other contractor working
in pursuit of Federal goals would be covered, tribal employees should also be cov-
ered.

Additional Issues Likely to Affect the Success of the Program

COLT is concerned that Interior is charging ahead without sufficiently consid-
ering the effect of a variety of issues on the success of the Program. We describe
some of these additional issues below.

e Interior should be casting a wide net to certify and approve contract appraisers
to speed up implementation of this key aspect of the Program.

e Appraisals conducted under the Program will expire after 9 months. Depending
on how long it takes to accomplish a sale, this may result in multiple appraisals
being required for the same property. Yet, current BIA practice is that an ap-
praisal is good for up to 18 months. To ensure that resources are not wasted
on multiple appraisals, the current BIA standards should be used.

e COLT seeks a fair appraisal process. Interior is proposing to use mass appraisals,
but flexibility needs to be built into the mass appraisal process. For example,
on reservations with oil and gas development, Interior must recognize that pro-
duction levels can vary across a reservation. Fractionated interest owners
should get an appraisal based on the best price for their land and not a reserva-
tion-wide average. In addition, to ensure that the appraisal and sale process is
fair, Interior should also provide a streamlined appeal process to contest an ap-
praisal or notice of sale.

e Interior must provide a higher minimum payment to promote the sale of very
small fractionated interests in land. Purchasing these small fractionated inter-
ests provides the greatest benefit to the greatest number of people. Success in
consolidating ownership in highly fractionated lands is also very important to
making tribal lands easier to manage and develop. COLT sought a minimum
payment of $500 for the sale of a fractionated interest to ensure that these in-
terests get sold. Interior’s decision to use $75 as its minimum payment jeopard-
izes the success of the Program.

e Interior should provide individual Indians a right of first refusal to purchase
fractionated interests. In some cases, an individual Indian may be in the best
position to acquire fractionated interests and put land to beneficial use. In other
cases, an individual may be able to save a family farm for future generations.
In addition, allowing for individual Indians to purchases fractionated interests
will spare some of the Program’s funding and will spread the benefits of the
Program over a larger area.

e Finally, tribal participation in the Program could also be increased by allowing
tribes to access the Trust Asset Account Management System (TAAMS) and
other federal data bases. Limiting access to these databases will slow the Pro-
gram down and jeopardize the success of the Program. Interior should open up
access to TAAMS to every tribal contractor.

Conclusion

COLT asks that the Committee investigate these concerns and seek necessary
changes to the Program. While the Cobell v. Salazar litigation only concerned indi-
vidual Indian claims against the Federal Government, Indian tribes have a signifi-
cant interest in the successful implementation of the Land Buy-Back Program for
Tribal Nations. Tribal interests were recognized in the provisions of the Settlement
Agreement and the Claims Resolution Act provided an important role for tribes in
implementing the Program. Indian tribes and Interior should be working in partner-
ship, but Interior seems to have adopted a take it or leave it approach. We ask that
the Committee seek changes to this approach to help ensure the success of the Pro-
gram and the maximum benefit to Indian tribes.
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JOINT PREPARED STATEMENT OF HELEN SANDERS, ALLOTTEE AND JIM HARP,
CHAIRMAN, ALLOTTEES ASSOCIATION AND AFFILIATED TRIBES, QUINAULT
RESERVATION

We appreciate the Senate Indian Affairs Committee conducting a nomination
hearing for the Special Trustee for American Indians. We are very hopeful that this
is moving in the direction of the continuation of the Office of Special Trustee (OST).

Regarding the OST, we have a statement concerning a proposal to undo the
progress that has been made for the many Indian beneficiaries across Indian Coun-
try for the past twenty years.

Proposed Indian Trust Asset Reform Act

We oppose S. 3679.

S. 3679 is a proposal by the Affiliated Tribes of Northwest Indians (ATNI). The
legislation proposes to undo a program that is working efficiently and honestly in
asset management and distribution of individual and tribal trust funds. S. 3679
mandates the following three errors listed below will plunge trust asset manage-
ment into the abyss where it was lodged for decades and also raises the specter of
new problems.

1. Abolition of the Office of Special Trustee

The Office of Special Trustee (OST) was created in light of errors and

mismanagement of federal trust brought to light in the case Cobell v. Kemp-
thorne /| Norton [ Babbit/Salazar that was ultimately resolved in a negotiated settle-
ment for $3.4 billion in 2009. The OST has proven that it can effectively deal with
the complex accounting and distribution of assets in both individual and tribal trust
accounts. S. 3679 proposes to abolish OST. This is a mistake. The OST is working
and its operations have proven that the investment in its programs are well-spent.

2. Turning Trust Fund Management over to Civil Service Employees

The Act of 1994 which established the OST does not operate under the same re-
quirements as the Bureau of Indian Affairs. 3679 Proposes to transfer trust fund
management to civil service Employees in the BIA. Federal Civil Service personnel
are employed because of their G—S level, not specifically because of their special
competency to manage money and execute judicious investment strategies for the
benefit of non-competent Indians. The transfer of responsibility from the OST to fed-
eral personnel without explicit requirements defining the unique talents and knowl-
edge required for the assignment is a mistake.

3. Setting the Stage for Contracting Out Trust Services

S. 3679 creates a mechanism whereby the Bureau of Indian Affairs can contract
out trust services to tribes while leaving part of the program with the Bureau. The
nation’s more than 550 tribes and Native American communities do not possess the
expertise to fulfill trust responsibilities at the highest level for the beneficiaries of
the trust. The prospect of contracting out trust services fractionalizes and duplicates
the efforts.

S. 3679 provides for moving Individual Indian Money (IIM) accounts from the
OST to tribes via the Bureau of Indian Affairs contracting or compacting with tribes
for this duty. Contracting out trust services creates the real prospect of weakening
trust responsibility and dramatically lessens protection for the individual Indian.
The proposed proliferation of management tasks weakens rather than strengthens
the program inherent in the federal trust doctrine.

Contracting out trust services leaves only a skeleton staff and reduced funding of
trust services to those tribes and individuals who do not enter into contracting or
compacting agreements.

General Comments

The United States government has legal obligations of trust responsibility both
to tribes and to individual Indians. In particular, I call attention to the decision
Mitchell, et al v. United States, 463 U.S. 206, a landmark case. The U.S. Supreme
Court ruled that the federal government has a fiduciary responsibility to the indi-
vidual allottee or his or her heirs by maintenance of the value of the property, in-
cluding funds, over time.

S. 3679 has the potential to not only destroy a program that is working but also
to cost more money. Presumably only a few number of tribes would contract or com-
pact to take over trust services. Each tribe that does so, however, would request
funding. Tribes and individuals whose funds remain with the Bureau of Indian Af-
fairs would be served by a program with less funding.
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It is essential that fiduciary trust functions be operated separately from the other
program duties of the Bureau of Indian Affairs and likewise from tribal duties. S.
3679 proposes to conflate fiduciary trust and non-fiduciary trust duties at both the
federal and tribal level. This legislation will undo the resolution of the prolonged
and costly Cobell case.

If tribes want to move tribal trust funds ONLY from the OST to the BIA, we
would support them, providing it is clear that Individual Indian Monies (IIM) would
remain at the OST under the present management.

PREPARED STATEMENT OF THE OGLALA SIOUX TRIBE

Introduction

The Galata Stovx Tribe iz pleased 1o submit testimony for this important aversight
hepring showt the impleruentation of the Depastrent of Interfor's (Interior’s) Land Buy-Back
Progran:.

The Qglala Sioux Tribe iz a part of the Great Sious Nation. Oue rights, the United States®
obligations 1o 13 and our unigue political relationship with the United States are st forth in a
series of ireaties through 1868, Our Pine Ridge Resarvation is massive; it encompasses over 2.7
million acres of land in the southwest carner of South Dokota. These lends are pmt of the lands
raserved in cur {reatics 45 our permanent homes and for oue absolute and undisturbed nse and
accupstion. Unfortunately, vielatians of our treaties, the imposition of the Allotment potioy and
setters® encrogchmenis have demaped the inteprity snd benefits of cur Tands which s hold
sacred. Implenectslion of the repudiated and unwise Alictment policy caused cur Reservaion
Tunds to beeome unbelievably Snetionated throuigh the genorations, and we fave sulfered fom
that pakiey’s iong-lasliug nupative effects. Some of our members own just a “spocnfil of land
This land, however, i3 inportant to them as land is highly valued among our members and is
traced back to our treaties and before.

Infericr states that our Pine Ridge Reservation bas over 1.2 million purchasable acres
associated with factionated trects, over 4,000 fractionstad tracts and rapre than 193,800
purchasable fractionsted intercsts within the Ruservation, Inlerjor lists Pine Ridge as the most
highty fractionnied reservation in the nadon. The mugniluds of our fractoneted interest prodlem
is enermans. Tt hinders our economic development, pleming, sultural and naturs! resowees
preservation amd povernanee, Fraclicuation alse hindezs our menders® offoris o make their
lands useful.
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Interior’s Land Buy-Back Program presents an historic opportanily for Interior to work in
partnership will tribes to itigate some of the damaps cavsed by the United States” failed
Allptmant poliny, This testimany discusses our effaris to date with Inlerior to begin
Implementation of the Program on our Reservation and sets out eoncams and recommendations
zbout the Program’™s implementation.

Tribe’s Initial Bfforts with Interior Regarding Tmplementation of the Prooram

The Tribe took great interest in Interfor's draft Land Buy-Back Program Plan when it was
issued in January 2012, because we have had a lot of experience with the Indian Land
Consolidation Act (ILEA) and other programs, including tha Fanm Service Agency (FBA) loans,
in which we have perticipated v an effort to cansolidats bands and stem further fractionation on
our Reservation, W submitted commenis on Interios’s draft plan in Mareh 2012, In those
comments, we sated that tribes nesd assurence that they will decide what interests are
parchreed, Tribes aze the ones that know thelr lands snd, no doubt, sonld be theones o
establish whick tracts are prioritized for pequisition based on economie, sturel, govemance oF
other reasons, We also commented that tribes should be allowed to design and implement their
own plans for reducing {and fractionation. We enconraged Interior to use the Tribe’s experience
and knowledpe about itz lands and to rely on tribes for how best to successfully implewent the
Buy-Back Pregram on their reservations,

We vrged Imtorior to keep implementation focal, meaning that monjes identified for the
Great Plains reservations should remain in fhe Great Plains, We alsa assezted that Inferfor must
find & way to pay for indircet costs. We Garther stated that the ILCA shouid be amended to allow
for the applicaticn of the Indian Seif-Determination and Edneafion Assisiance Act JEDEAA} fo
pgreements Interior enters fnto with fribes for tribes 1o caryy out land consolldation and Buy-
Buck Program activities. The Claims Resolution Act requires that the Buy-Back Program be
conducted in accordance with the ILCA which amhorizes the Secretary to enter into agreements
with tribes to carry out some ar all of the pragram aetivities, it makes clear that such
agrecments are not subject to the ISDEAA. We also asserted that the Trost Land Consolidation
Fund be pleced in an interest-bearing account so more monies could he gererated for land
consolidation activiess,

Interior issued is Initial Implementation Plan in December 2012, Again, we submitied
comments on Inferior’s docurocnt, emphusizing ihat Imorior should rely on tribes® experience
and capabilities to Implenent the Progean. [n these ecmiments, we also asserted owr desire and
capabilily to carry-out a1l four phases of Interior's Plan: oufrvach; land research; valuation and
acquisition. We pointed out that through the Tribe's previons efforts with Interior approximately
187,235 acres were returned to tribal ownership under the ILCA. Through these effurts, the
Tribe has achieved madority vwnorship of 847 ailotments and 100% ownership of 5% altotments
within the Pine Ridpe Reservutivn. Wa asserted {hat our seccess with this land sonsolidation
program enderseored that he Tribe shouid be engeired in al! aspesss of the Buy-Bock Program.
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Teterior’s Initial Fmplementation Plon listed Pins Ridpe as the most kighly fractionated
reservation in the Mation and idsntified a “purchase ceiling”™ of 126 milliow’ for purchesing
fractonated interssts on our Reservation, futerlor’s Plan explained that Intarior would use mass
appraisals 0 determine fair market valua for purchasable interests. We stated our concerns with
this as we want to make sure lhat if our mambers choose to sell, they receive fair value for their
fractionated interests. We also exprossed concerns abont Interior’s statements that it would worlk
with tribes 30 the greatest extent possible to obtain the fribes® priority interssts. We wanted o firn
commitraont thet nterior will work with 1s o obiain much Interests, Gur concem has been that
Interior will not spemd the rosouroes neeesenry to obtain such interests consisient with trilat
prioritles.

It1 February, Interior held a session in Rapid City to explain its Initial Implementation
Plan to tribes. The reception from the tribes was less [han favorable, Thers were several
questions vaisad that Interior could not yet answer definitively. We engnged In a separate
meeting with Interior just after that seasion as Interlor was targeting Ping Ridpe as a pilot
location due be our high volume of fractionated inferests, We began discussing how to work
tooetheor at this time, but id not enter & coaperative sgresmant with Inteeior urtil iate September.

“Fhe fared zonsolidation plan we inftially subniiited 1o Interiar Sught to assume gl phases
of the Interior Buy-Back Program For inplementation on Pine Ridge. Intecor's position,
however, was fhat if Interior san provids the services for less cost than o tribe, it would carry-aut
those fonetions itself. Our plan’s objective was to make sure we had all we needed to centinue
to carry ot the Buy Back Propram attivities when Intetior moved on from Fine Ridpe to
irnplement the Buy-Back Program elsewhere, We currently have a strang Land Offfce and we
looked to futerior's Program to help bolsfer aur expertise for presant and fature work.

Cooperative Agreement Development

After our inftial meeting in Febmary, Interior engaped with 58 in fhee-io-face meefings
snd conferencs cplls. Many of the nnts and bolts discussiens abowt capubliftics and how e
Program would be implemented wers between Interior’s Buy-Back Program and our Land
Dffice. I the meantime, Tribal Officiels discussed with Interior the degixe to find a way for the
purchase ceiling for Pine Ridge and accompanying administrative costs to be placed in an
interest.bearing account. Tribal Offivials also stressed that the 1rile eould oot be expected o
bear upftont costs ov, really, any costs for implementing the Program on Pinc Ridge. The Tribe
also asgeried thal adequate time for proper implemeniation of the Program on Pine Ridpe was
TECESSALY.

Congress gave the Propram ten years and our view is that Interior skowld nee those ien.
years 1o sneure that Oglala Sioux members have ample opporfunity 1o partisipate in the Program
if they choose to do sa, We reiternted that the last thing the Tribe wans is for Interior to rush the:

! Interior’s Uprinted Plan (Mavember &, 2013) sets the purchase ceiling for Ping Ridge ot $125.4 million,
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Prngram an Plee Ridge and not allew for every effori to be undertaken to spend oxr 31254
million purthase ceifing on our Reservation. We olsa requested that Interior figure out a way
provide incentives 1o landowners to all their interests. We alsa pressed for the oppertunity o
negotate provisions of the cooperative agreement and [or Aexibility (o allow for the Tribe to be
involved in each phase of the Program,

Aix disenssions went on, it becams apparent that Interior’s thinking was that it would
conduct the land research, valuation sad soquisition phases of the Program Hself, I fact, Inlerior
moved forward with condacting appraisels for purchasable interests o Pine Ridpe, and baoame
anxious 10 send out offers 10 owaers before those appraisals expired. We again relicrated owr
coneerg about the use of mass appreisals and questioned whether all factors were considered in
the appraise]l work.

Uldmately, we decided to wark out 4 sooperalive agreement with futerior for the Tribe to
earry out activities of the Outreach Phase. We thought it best to participate in the implementation
of the Program so we could make sure our mesnbers bave all the information they need to make
decisions about whether they want to sall their Inlerests. The idea was dint we would be able to
seak additional seapes of work for other phises 2s we moved zhead, dut that eotering 2
coopsrative agreement for Outreach would shart things moving on Pine Ridge.

We had hioped for more nepotiation about the provisions of sur cooperative agreement,
However, we wnderstood that timing was such that we were up againgt the clock if we wanted
Program dollars to begin to flow, Interior informed s that there was 2 deadline that we noeded
to meet if we did not want o pet caught in the approximate two week funding fieeze that oceurs
between figenl years. Interior approved our Seope of Work and signed the cooperative
agresment with no time for fiurther pegotiation if we were 1o meet the Jeadline before the fiseal
year change. {Jitimataly, we scceptad the cooperative agrzement it (he boginning of October 6
we could start owr fmportant Qutrsach work and receive funding for suek activites as quickiy as
pussibla.

Cooperalivi cment Results and CGrpaing Tmplementafion

Tinder our cooperative apresment, we have been able to hire 12 employess, access
necessary program equipment, and carry-out the planned Quireach activities to date. Outreach
aclivities Inelnde identifting landowner contaet information, develaping end enhancing
communication tols to notify owners =boat the Program, conduciing fave-to-face meetings, and
creating educational programs abowt the Program. Cur mission is {o sarve oar mesnbers a5 the
Program is Duing implernented. Stafl has already been working hard for abont tive menths and is
currantly gearing up for our big kick-0ff event on Decensber 4%, We beiieve onr Cutreach
activiies are necessary for proper implsmentation of the Buy-Back Program or: the Pine Ridge
Reservation,

Concertig with Implementation and Resommendations
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Gaod foith, consultation, cooperation and flexibility from Intetior are nceessary to ensure

that the Buy-Back Program is successfully implemented on the Pine Ridge Reservation, While
wa have embarked on our Qutreach astivities and offers are soon to go out to landowners, we
contitus to have certain concerns abowt and recommendations for the Program’s implementation
on Pine Ridpe. These ore:

i,

The purehase celling for Pine Ridge must be spent on Pine Ridge, Interior has identified
$135.4 million as a purchase ceiling for the Pine Ridpe Indian Reservation. This
evidences Interior’s recognition of our Reservation’s severe fractional interest problem.
Interior must do gvervthing in its power to expend our purchase cciling on our
Reservation. Funding identified for Pine Ridge should not be spent elsewhere. This will
take effort, resources, and flexibility from Interior and & willingness to work closely with
us and our members every step of the way.

Adeguale time must be affowed for the Ruy-Back Program to suecessfully work on Ping
Ridge. Interior’s Buy-Back Program is authonized for a period of fen years and one year
has already passed. Imerior’s plan is 0 spend up to 18 or 24 months on any given
reservation, We have consistently told Interior (hat given our size, our amount af
fractionated interests and our remote and rure]l Reservation that we are going to need a lot
longer than 18 months to implement the Program on Pine Ridge, Our members who may
want o sell interests must b allowed time to became familiar and comfortable with the
Program. Our view is that efforis should be ongoeing on Pine Ridge throughaut the
I'rogram’s fen-year authorization.

At present, our cooperative agreernent for the Gutreach Phase is only for six menths,
Signilicantly, this starled in the Fall and goes through the dzad of Winter « - when
temperatures arc freczing, roads to many of our members’ honses are ofien impassable
and travel, in peneral, is difficult, The short length of time allotted for Outreach during
the worst weather time of the year concerns us. We will need Interior te be flexible on
the timeframe for Quireach 1o ensure that we meet our obicetives and the needs of our
members.

Indirect costs should be pravided at the Tribe's negotiated rate. Per the ILCA,
cooperative apreemenis entered info with tiibes to carry out Buy-Back Program activities
are niot subject to the ISDEAA. This, however, does nat mean tribes should not receive
indirect costs to cever administrative costs assoclated with carrying out Program
activitics, We have a negotiated indirect cost cate agreement with Interior (the cognizant
Federal agency under OMB Circular A-87) which established our indirect cost rate as
40,3% for 41l grants, contracts and other agreements with the Federal Government to
which OMB Circular A-87 ar the 1ISDEAA applies. OMB Cironlar A-87 applies to the
Buy-Back Progrem. The rate is to apply to el programs administered by the Tribe,
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Inierior, however, is impasing a 15% indireat cost rate for the Buy-Back Program, It
appears to be using the language in the Settlement Agreement that limits fonds available
for implementing the Program to 15% of the Trust Land Consolidation Fund to impose a
15% indirect cost rate on tribes, That language pives Interior $2835 million (15% of the
$1.9 Billion Fund) io Implement the Land Buy-Back program. But, fhere is nothing in
Seltlement Agreement or the relevant laws that require, or even supgest, that Interior
should provide a different indirect cost rate for the Buy-Back Program than a tribe would
otherwise be allowed for its indirect cost rate with Interior.

Under Interior’s 15% policy, tribes with 2 negetiated indirect cost ratc higher than 15%
will not being fully compensated for the indireet costs inourred in administering a
cooperative agreement to carry out Buy-Back Program activities. The Cobel case
established that Interior wrongfully administered Indian trust resoorces, and the
Settlernent zslablished the Buy-Back Program as one the reredies for the Federal
Government’s malfeasance. Inferior should net be allowed to shift oosts, which should
be borne by the Federal Government, to tribes through a 15% indirect cost rate cap.

This issve can easily be resolved through an amendment to the ILCA to clarify the
matter, We suggest the following amendment to 25 U.8.C. § 2212(b)(3){c);

Secsian 2312(B)(3}(e) is amended to include “but will be subject to & tribe's
negotiated indiract cost vate pursuait to OMB Clrculor A-87" gfter “f25 US.C.
450 et seq.]".

Incentives Needed, The Tribe has certain priority tracts that it would like to aequire
through the Program. We need 1o be able (o offer incentives to the owners of these tracts.
The base payment of §75 offered to cover landowners” administrative costs may not be
enough to induce owners to sell prioritized inlerests that the Tribe desires, Incentive
payments should be allowed so tribes can aceess the interests they zeally want or need.

Tribal Program needs must be mer. Qur Tribal Buy-Back Program is doing the on-the-
ground work. Program staff knows frsthand what is needed to provide effective and
cfficient Quireach services to our members for the Propram to be a suecess. The
Program’s requests for additional necessary resources need to be justified, of cowss, But
Interior must not be penny-wise and pound-foolish or short-sighted when reviewing such
requests,

We appreciate the fact that Interior is concerned with exhausting its pot of oney
nllocated by Congress to implement the Land Buy-Back Progran and recognize that
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Interior wants to mayimize the menies available for actual purchases, However, $285
million hus been sllocated by Cangress to caver implementation costs of Program,
Interior should make sure it uses Lhis funding to effectively carry-out Program activities.
This includes paying for legitimate tribal requests to [aciliiate their Progmm
implementatian efforts, It also includes filly reimbursing tribes for sllowable indirect
costs under indirect cost rate agreaments with Interior inder OMB Circular A-87. Short-
sightedness on funding at the cutsei will only canse implementation problems down the
line. Tribes that enter cooperative agresments with Interior need adequate funding and
resources to do their parts of the Progmm successfully. Tribes should not have to beg for
resources or bear burdens to carry out Program activities when a substantial finding
stream exists for this purpose.

8. Trust Land Consolidation Furl monies showld not be returned to the United States
Treasury at the end of fen years. The Buy-Back Program was agreed te by the Cobell
case parties as part of the seftlement of the Cobelf case.  The Program is a monumental
alfort to address the severe fractionalion of Indian lands and the many problems tlint
creates. The Pragram should not be limited by a finite time period and “ose-it-or-loge-it”
framewark. Tribes and Interior must have the time nocded to do everything they can to
address the serious fractionstion problem. This includes spending all of the Trust Land
Consolidation Fund on this effort,

At the end of the ten year period, we fully expeet that Interior will have done all in jts
pawer 10 expend all of the Trust Land Consolidation Fund in an efleclive manner. Any
Fund monies thot remain should not be retarned to the United States Treasury. Rather,
they should be used to purchase fes lands or large tracts within rescrvations as identificd
by the tribes as part of their averzll land consclidation effarts. At the very Joasl, if any
Fund monies remain, Interior should work with tribes to extend the time period allowed
Ior the Program. Again, the Fund was agreed Lo as part of the Cobell Scttlement, It
would be a tragedy to have such Seftlement monies returned to the Federal government,
the party responsible for mismanaging the trust accounts and imposing the devastating
allotment policy in the first place.

Conclusion

The Oplala Sicux Tribe is pleased to have the Program begin on our Pine Ridge
Reservation and ta be a part of it by earrying out important Cutreach activities. 'We do, however,
cantinue 1o have some overarching eoncerns nbout the Program’s implementation, We want to
watk with Tnterior and Congress to ensure thiat it Is Implemented successfully and that the
monics identified for Pine Ridge are spent on our Reservation,
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PREPARED STATEMENT OF THE FORT BELKNAP INDIAN COMMUNITY

The Fort Belknap Indian Reservation is located in north central Montana. The reservation
is the homeland of the Gros Ventre and Assiniboing peaple. Established in 1888, the
resarvation Is what remains of thz vast ancestra! territary of the Blackfeet and Assinibolna
Nations. The Gros Ventre, as members of the Blackfeet confederacy, and the Assinibaine
Natlen slgned the Fort Laramie treaties of 1851 and 1885 with the United States
Government establishing thair respective terrtories within the continental United States.
The Fort Belknap Reservation is part of what remains of these two nations ancestral
termtary that included ali of central and eastern Montana and portions of western North
Dakota, The Blackfeet, and Fort Peck Indian Reservations are also part of these temitorial
boundaries.

Fort Belknap indlan Reservation was created by an Act of Congress on May 1, 188B. The
Fort Belknap Agency was established at its present location, four miles southeast of the
present township of Harlem, Montana. Fort Belknap derves its name from ihe original
military postthat was established an the Mitk River, one mile southwest of the present fown
of Chinook, Montana, The Fort, named for William W. Belknap who was the Secretary of
War at that time, was a military fort combined with a Trading Past. It became a
Government agency far the Gros Ventre and Assiniboine Indians living in tha area,
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The Gros Ventre call thernselves "AH-AH-NE-NIN® meaning the White Clay People. The
Assiniboine refer to thamselves as “Nakota” meaning the generaus ones. The current
ragervation land consists of approximately 725,000 acres,

Testimony

We are pleased to provide input for the Bureau of Indian Affairs {BIA) - Land Buy Back
Program, on behalf of ihe 7,000 Gros Ventre and Assiniboine tribal members of the Fort
Belknap Indian Reservation.

Representatives from Fort Belkpap attended the Minneapalls, Seattle, and Rapid Gity,
Tribal Consultations forthe Cobell Land Buy Back Program and it was definitely frightening
to say the least. We don't know what the other tribes who attended got out of the meeting
but it is our undarstanding that the BIA has a mandate to spend $1.9 billion dollars inthe
next ten years arthe unspent moneay goes back o the treasury. The clock is already ticking
and money Is already being spent, but they de nat have a clear plan to Implement it in the
Billings Area.

John McCtanahan said the BIA neaded the tribes 1o tell them how to do thls plan and
Tribes say why should we tell them how ta do this, when we (Tribes) already know what
we want in the program. The BIA’s team is asking we as tribes to help them perpetuate
their existence with resourcas that Tribes can fully use to finally open the door to self
determination, to finally get out from under the thumb of the bureau, and to finally
impleament a solid Land Buy Back Plan that will really wark in Indian Country.

We strongly feel that each tribe should be given their share of that administrative costs of
$285,000,000, based on the percentage of fractionated land they have on their respective
reservations and give Tribes the remainder of the ten years to implement our own plans.
Fort Belkpap's share of these administrative costs would be appraximately $16 millian
dollars basad on the BlA's figures and we will have a functional plan in less than two
years. Our plan will take out all of the bureaucracy of the BlA and utilize current legfslation
which allows us fo set the parameters for the most produclive usa of our lands.
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Fort Belknap is projected fo receive $54 million dollars In funding for the Cobell Land Buy
Back Program and we can administer our own program with this funding. If the
Departmant of Interiorwaould have distributad these funds to Fort Belknap earlierwe could
have put the funds into an interest bearing account and would have already gained
additional funds to purchase more land from tribal members.

We have a number of questions in regards to what has happened ic date with the BIA
implemented program. Honorable Chalmparson Cantwell and ather members of this
presligious commitiee, you all need to be aware of this situation that is probably accurring
nalionwide but mast imporantly to Fort Belknap and what is happening at the Racky
Mountain Regional Office in Billings . To date the following has occurred.

1. A grant opporunily was announced on the intemet In July of 2013, Called an
opporunity synopsis, opening and closing dates were specifled alang with the
funding type.

2 A web resource far land owners was announced in August 2013, A Jarge part of
this announcement was to aflow fribes fo submif cooperative agreement
proposals. According to the “STATEMENT OF WORK DEVELOPMENT
[MSTRUCTIONS, all propesals are now to be submitfed on Standard Forms
prescribed by the Bureau of Indian Affairs. SE-424 Application for Federal
Assistance. And SF-424 A & B.

This came out afterthe Tribes wara told they could submit cooperaiive agreements,

3, A Central Acguisition Center {CAC)is now open in Billings, MT. Up to 10 paople will
be employed at this slte. The primary work load at the CAG is to do autreach and
work on locating {(WAL) Whereabauts Unknown poteniial clients. The bulk of work
is being handled by €GI the contracior for the Land Buy Back Program. At this
fime, no Monfana Tribes or Montana trust landowners have been contacted
to sell thelr land by this acquisition center. This center was openad in August
or September of 2013, We project this cast to be at least $750,000 annualiy.

4, The Bilings GAC center telephone message says "Welcome fo fte Bureau of
Indian Affairs Land Buy Back acquisition cenfer. Thank You for cafling, leave
name, number efc.” This is clearly a BIA run operation,
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The melhod of complsting appraisals was announced ag belng acceptable under
USPAP standards and most fracts will be appralsed using the mass appraisal
systemn, 0AS/OST has begun the process but how the minerals will be valued
fs stiff unknown. The LBB is intant on purchasing both surface and mineral tracts
at the same time.

Mapping of lands to be purchased with be done BLM using GIS mapping software,
The process is reliable and accurate as is the apprafsal process, the guestion
remains, ‘Who Is paying for these services?!

The LBB office headed by John McClanahan has been in operatian for over one
year. How many BiA employeos are working for LBB and how much money has
been spert of the administrative funds set aslde spacifled In the Cobell Settiamsnt
Agreement? No ore has reported this information io the Tribes.

All the meetings and consuliations held io date have been attended by top officials
from the BA and the LBB program. How much travel costs have these individuals
incurred toward the administrative costs while the Trbal delegations fraveled on
thelr own financial resources? Again, no one has reported to the Tribes.

Atenyeartime period was established by the Cobell Settlement Agreement. Almost
two years of that time period have already passed, BIA has not yet outlined how
they will proceed and when they will get to the large land based tribes, as Tribas in
Montana and the Dakotas hold a majority of trust land in the US3.

The united voice of Indian country has consistently opposed the BIA having any
administrative authority over what the Tribes belleve to be thelr money and money
due landownars farspecificwrongs found in the Cobeil litigation. This money should
not be used to fund any BIA staff or praogram under the guise of a Land Buy Back
Pragram.

In summary, Tribes have the opportunity to imptement and complete a historic Land Buy
Back Program on their reservations but i can only happen if the Tribes are full participants
in this process. The BIA is loaking ta¢ spend $285,000,000 in ten yaars for administrative
costs that should be going to Tribes, The BIA was established two hundred years ago to
help the fribes become self sufficient. Today nothing has changed. We are still getting
ratlons {commodities}, we stilt can't do anything without BIA approval {sonfracts & self-
governance), there are valumes of legislation to asslst and guide the BIA to make tribes
self reliant, yet twa hundred years later, we are still being lsad down blind alleys with litile
or no succass towards self-determinafion. The BIA is skl ambivalent as to their defined
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purpose, Two hundred years later we have Cobell, Keeps Eagle and Youpes judicial
victories which prove the BIA specifically and the US govarnment in general have all been
wrong. Al of these cases are directly connected to ourtrbalfand holdings and all are stark
fallures of BIA policy, Twa hundred years later we are at the door step to make somathing
great happen with Cabell and the BIA is still trying to control our destiny but their plan or
purpose is as clear as mud.

In order to have 1he Fert Belknap Indian Community's - Land Buy Back Frogram staried
we must get our Cooperalive Agreemesnt approved by the BlA. Please help us with this
initiai task and we can begin to implement our own program.

| thank you for your time and attention an this subject as it is of great importance to many

Indian Tribes and especially the Fort Belknap Indfan Community Ceuncil.

PREPARED STATEMENT OF HON. JOHN BERREY, CHAIRMAN, QUAPAW TRIBE

Introduction

On Behalf of the Quepaw Tribe of Qklahama (O-Gah-Pah, or the Tribe), T submit this S1atement
for the Revord [or the Commillce on Indian Affairs® Oversight Hearing on the "lmplumentalion
of the Department of the Interior™s (Dol) Land Buy-Brek Program,” held on December 11, 2013,

As the Coramittes knows, the enactmenl of the Cluims Resolidion Act of 2040 included a
lugislative settlement of the Codell v Salazar trust lawsuit which, In turs, ingtuded the "Land
Buy-Back Program for Tribal Nations™ (Buy-Back Program).

The Buy-Back Pragram is a $1.9 billion dollar fund available o the Sccretary of the Interiar
(Secretary) for a ten-year period to purchase fractionated Interests in Lrust or restricted land fiom
willing sellers, at fair market value. Parcels purchased pursuant w the Buy-Back Propram will
be conveyed to tribal govermments for their use.

Background on the Quapaw Tribe ;Jf Chihamna

The Tribe is Jacated in far northeastern Cklahoma and has 4,500 tribal members, The Tribe isa
Self-Governance tribe, and provides 2 wide array of services and programs for its members as
well o3 for the benefit of the surrcunding community.

Tribally-provided services include the Trike’s Marshal Service, Fire and Emergeccy Services,
and tribal courts. The Tribe also cpetates two daycars eeniers, a library, o drug treatment
facitity, and clder housing facilities.

The Tribe is not enly a full partner on joint projects with the States of Oklahoma, Kansas and
Missouri, but demonstrated how integrel it is to the region in 2011 when a devaslaling 1ornado
hit neigbboring Joplin, Missouri. The Tribe deployed a large number of its staff in the wake of
the tornado, including its Bmergency Medical Teams, its Law Enforcement persannc] and others
to assist the city and its residents recover [rom this hetrifving event.
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Backgronnd on the Quapaw Tribe af Oklahoma’s Jurisdictlonal Land Area

Despite the allotment and lass of restricted Tudinn lands in past decades, the Quapaw Reservation
in Oklahoma consists of 57,000 acres, including a relatively high percentage of Indian lands and
lands title to which is held by the Tribe or individual members subject 1o restrictions by the U3,
against alicnation.

The Dal's own analysis suggests that there pre 16,337 acres associated with fractioneled interests
representing 3,477 purchasable fractional inferests, A high percentage of thess lends are within
the boundaries af the Tar Cresk Superfund Site, crented Lo address contamination resulting from
historic lead end zine production related to U.5. war efforts in the carly part of the 20th century.

Many of the former mining leases hold piles of tailinps known a5 “chat,” which in itself is
considered a trust asset, Under U.S. Environmenia? Protestion Agency (EFA} puidelines, ehat
may be safely nsed as 2 road constmclion material. Acting us g liaison between chat owners and
the EPA, the Tribe has developed a sophisticated underslanding of land ownership, the
inclination of land awners to parl wilh (heir feactionated parcels, and a sophisticated
communication network that, 1alen together, pat the Tribe in a unigue position to sxpedite the
buy-back process.

Quapaw Tribe’s Capacity and Experience to Ensure Success in Land Purchases

1112001, the Dol approved the Tribe’s land consolidation plan, making the Tribe one of the
catliest participants in the “Indian Lond Conselidation Program™ (ILCP) administered by the
Bureau of Indian Alfairs (BIAY, With 2 31 million federal appropriation in 2003, the Tribe
cffoctively and efficiently aoquired fractionated interests in Indian Tands within its jurisdictional
land area,

In 2009, the Tribe assumed responsibility for BLA really, trust and probate functions and in the
last four years has developed a sophisticated end effeotive program for acquiring (ractionnied
lands, as wall as in managing leases, permits and other encumbranees. In fact, because of federl
funding shortfalls, the BIA was unable to fully fund the realty and related appraisal funetions,
obliging the Tribe to spend its own money 1o build the program.

Ag a result of Tribal initiative, today the Tribe's Roalty Department consists of five scasonud
professionals, inchuding a director, two realty specinlists, a reelty compliance specialist, and o
renlty assistant. This department maintains all of he Indian land records far the Tribe's ariginal
rescrvation, including ownership records and an inventery of encumbrances on these lands.
Department staff rowtinely mokes use of a Geographic Informetion Systems realty dalshasc
which contnins s map of the reacrvation showing all of the trust and restricted Jands - tract by
tract -~ along with associaled ownership information. The department alsa has multiple,
experienced and duly-licensed appraisers in its service. Significantly, over the last 24 manths,
the depariment hos processed ware than 200 sales of restricted interesls whiel: are awniting BIA
approval,
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The Buy-Back Program and the Trike’s Propased Coaperative Agreements

The Tol's initial Buy-Back Program was issued in December 2012 and the Tribe held several
meetings wilh deparimentel officinls about the Program, how it would operate, and how the
Tribe could help the Dol maximize land acquisition finds included in it

This Buy-Back Program breke down the land eonsolidation process inte four phases:

(1) outreach;

(2) lond research;
{3) valuation; and
{4) ecquisttion.

Responding 10 the Dol's Buy-Back Program, in March 2013, the Tribe submitted to the Dol its
initial proposal for 2 coaperative agreement. In i, the Tribe proposed to cenduct buy-back
aclivities in all four phases, After subsequent meetings with deparimental officials, in July 2013,
the Tribe submitted a revised proposal for a conperative agreement,

Need for mmediate Actlon to Ensure the $1.9 Billion is Properly Used

The Buy-Back Program lerminates in 2022 and 1o dale, The ol hag yoi te implement the
Program in earnest. The fact is that, unless used within this timeframe, any [unds made available
1a the Secretary under the Buy-Back Program will revert to the U.S. Trensury, Having madca
lnrge sum available for re-consolidaling fractionated interests, it is unlikely Congress will have
any appetite for addiional funding for these purposcs.

The Tribe's situation is unique in many respects and sirongly argues in favar of the Dol entering
a cooperalive agreement with it in the near-term. The Tribe

(1) has & discrete number of member - landowners with demonstrated willingnoss to scll
their fractionated parcels;

(2) has n sophistieatad and seascned realty depariment capable of engaping the Dol
immediately;

(3) has demonstrated its practical experience by dusigning and implementing i ILCP
over the conrse of the last 12 years; and

{4 Is willing to deploy its apparatus in conjunction with the Dol without any reques! for
federal administrative funds to accomplish the objectives of the Buy-Back Program.

I very much appreciate the opporlumity ta submit this Statement for the Record and respectfully
urge the Commities to continas its oversight of this onee-in-a-lifetime program to help re-
vonsolidate fractionnted Tndian lands.

*Response to the following written questions was not received before the
hearing’s print deadline*

WRITTEN QUESTIONS SUBMITTED BY HON. TiM JOHNSON TO
HoN. LAWRENCE ROBERTS

Question 1. In my home state of South Dakota, the Oglala Sioux Tribe was the
first tribe to enter into a Cooperative Agreement with the Department of the Inte-
rior to implement the Land Buy-Back program. In mid-December, 2013, owners of
fractionated land were given purchase offer packets to be completed in 45 days. The
Oglala Sioux Tribe is one of the most fractionated reservations. How will the Inte-
rior work with the tribal land buy-back program to address issues that arise in the
first venture of purchasing fractionated interests?

Question la. Mr. Roberts, you stated that it is expected that hiccups and issues
will arise in the start of purchasing fractionated interests. If solutions to problems
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are made to improve the program during this introductory phase, will the Interior
re-extend purchase offers to those land owners who did not take offers due to un-
foreseen issues?

Question 1b. Does the Interior have the ability to be flexible on the 45 day period
timeframe that purchase offer packets are due?

Question 2. During the December 11, 2013 hearing, the topic of administrative
costs was discussed. Mr. Roberts you stated that it was the goal of the administra-
tion to spend less than the allocated amount to maintain the buy-back program.
What will happen to the remaining funds?

Questions 3. 1 have heard many concerns regarding the 15 percent cap for admin-
istrative costs for tribes entering into cooperative agreements. Legislatively, a 15
percent cap is not specified. In the Cobell Settlement Agreement it is stated that
“An amount up to a total of no more than 15 percent of the Trust Land Consolida-
tion Fund shall be used for purposes [of implementing the Land Consolidation Pro-
gram].” The reading of this language does not specify that each tribe should have
a cap of 15 percent, but that the cap of 15 percent is aimed at the total use of the
Trust Land Consolidation Fund. How did the Interior decide to place a cap of 15
percent for administrative costs for tribes entering into cooperative agreements?

WRITTEN QUESTIONS SUBMITTED BY HON. HEIDI HEITKAMP TO
HoON. LAWRENCE ROBERTS

Question 1. While the Cobell v. Salazar litigation was about mismanagement of
individual Indian trust accounts and resources, Indian tribes have a lot to gain from
the $1.9 billion Land Buy-Back Plan for Tribal Nations. After individual’s interests
in land are purchased, these interests and lands will be returned to tribes to hold
consolidated tribal ownership and address some of the long-standing problems of al-
lotment. Once lands are consolidated tribes will have a much easier time developing
those lands to serve their communities. Given the significant tribal interests in the
Program what has the Department done to ensure that the Buy-Back Program ben-
efits tribes? And, what has the Department done to provide tribes with the oppor-
tunitgf to direct how the Buy-Back Program will be implemented on their reserva-
tions?

Question 2. The Cobell v. Salazar Settlement Agreement and the Claims Resolu-
tion Act of 2010 said the Secretary shall purchase lands in accordance with the In-
dian Land Consolidation Act (ILCA) and the Land Consolidation Program which
also incorporates ILCA. ILCA says tribes shall lead buy-back efforts on their res-
ervations. Given the significant role ILCA provides tribes, is the Department fol-
lowing the law and providing tribes with leadership role in the Land Buy-Back Plan
for Tribal Nations? I understand tribes can enter into Cooperative Agreements with
Interior, but do these Cooperative Agreements provide tribes with leadership roles
as the law requires?

Question 3. I understand some tribes have found the negotiation process for a Co-
operative Agreement to be unduly complex and burdensome. What is the Depart-
ment doing to improve the process and quickly finalize these agreements so we can
get people on the ground buying back land for tribes?

Question 4. One of the Program’s most important goals is to consolidate small
fractionated interests. I understand the Department plans to include a base pay-
ment of $75 dollars in every offer to purchase fractionated interests in lands. The
Department describes this payment as compensation for a land owner’s time and
expenses in responding to an offer. The Department makes clear it is not providing
a minimum payment to help incentivize the purchase of small fractionated interests.
To promote the sale of small fractionated interests and the overall success of the
Program, tribes have recommended minimum payments of $500 for each
fractionated interest. Why did the Department decide not to provide a minimum
payment for small fractionated interests? What is the Department’s plan if the $75
base payrlrllrc’ent is ultimately too low to incentivize enough small fractionated inter-
ests to sell?

Question 5. Indian energy development has been an incredible benefit to tribes
across the country, including the Mandan Hidatsa and Arikara Nation located in
my state. In such areas where minerals have high development potential, owners
may be willing to sell their interest in a surface estate but unwilling to sell their
interest in the mineral estate. However, on page A-2, the Department’s Updated
Implementation Plan states the Department “will not make bifurcated offers to pur-
chase surface and mineral interests separately because such purchases would not
reduce fractionation.” By consolidating interests in the surface estate, the Depart-
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ment would streamline approvals for right-of-ways, surface leasing necessary for the
development energy resources, and energy transportation corridors. Wouldn't it be
beneficial for the Department to reduce surface fractionation wherever it could and,
particularly, where energy development is occurring?

Question 6. Also on page A-2 of the Department’s Updated Implementation plan,
the Department states that it is “considering including a minimum base payment
for mineral interests in offers sent to landowners, in accordance with past Bureau
of Indian Affairs (BIA) land consolidation activities.” The tribes I have spoken with
have not been provided information about a base payment for mineral interests.
Will this minimum base payment be an incentive payment to promote the success
of the Program, or merely compensation for an owner’s time and expenses in re-
sponding to an offer? Will this minimum base payment be based on mineral apprais-
als? What will be the amount or the range for this minimum base payment?

O
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