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TRIBAL SELF-GOVERNANCE

WEDNESDAY, SEPTEMBER 20, 2006

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 9:38 a.m. in room 485,
Russell Senate Office Building, Hon. John McCain (chairman of the
committee) presiding.

Present: Senators McCain, Dorgan, and Murkowski.

STATEMENT OF HON. JOHN McCAIN, U.S. SENATOR FROM
ARIZONA, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

The CHAIRMAN. Good morning. This morning the committee will
receive testimony on the Department of the Interior’s management
of the Tribal Self-Governance Program. For many, it is hard to
imagine that just a little over 30 years ago, the Federal Govern-
ment was the sole provider of all or nearly all essential govern-
mental services to Indian tribes and their members, including po-
lice, fire, education, and health care services in Indian country.

In 1975, Congress enacted the Indian Self-Determination and
Education Assistance Act, Public Law 93—-638. Since then, Congress
has increasingly authorized Indian tribes to manage Federal pro-
grams and assume control over their own affairs. Tribal self-gov-
ernance aims to foster strong tribal governments and healthy res-
ervation economies as mechanisms to further tribal government.

Encouraged by the opportunities available under the act to oper-
ate and shape BIA programs to be more responsive to their commu-
nity needs, Indian tribes across the country actively sought to con-
tract and compact with the BIA. As more tribes assumed control
over their own affairs, there has been a corresponding reduction in
the Federal bureaucracy and an improvement in the quality of
services delivered to tribal members.

Recently, however, many tribes have been reluctant to enter into
new contracts or to expand their current contracts and compacts.
Some tribes have even begun to retrocede contracts as authorized
under the act. This hearing will provide an opportunity for the de-
partment and invited tribal witnesses to offer their views and com-
ments on these trends, and possible suggestions for resolving these
challenges.

The CHAIRMAN. Vice Chairman Dorgan is at a leadership meet-
ing. He will be a few minutes late. In the meantime, Senator Mur-
kowski?

o))



2

STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR FROM
ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman, and good morn-

ing.
There is little dispute within Indian country that the policy of
self-determination first enunciated by President Nixon is probably
one of the best, if not the single best thing that this Federal Gov-
ernment has ever done to help our Native people. Alaska tribes are
100 percent self-governance for Indian Health Services program
and they compact BIA program. Although none of the witnesses
today are from Alaska, so many of the concerns they are going to
discuss are shared by Alaska self-governance tribes.

The premise of self-determination is that Native people are
stronger when they deliver Federal programs and services to their
people, rather than rely on the Federal Government for service de-
livery. The quality of service delivery is higher when the people
who deliver those services are directly accountable to tribal mem-
bers. The opportunities for Native employment are greater.

Before self-governance came to Alaska, there were very few op-
portunities for our Native institutions to employ returning grad-
uates from college and post-graduate programs. The self-govern-
ance institutions in Alaska have emerged as employers of choice for
our Native young people.

This committee wonders with good reason why self-governance is
not more popular around the country, and we need look no further
than the tribes which have enthusiastically taken on Federal re-
sponsibilities under their self-governance compacts, but have then
discovered that the Federal Government is unwilling to live up to
its responsibilities under those compacts.

The lack of funding for contract support costs, which have been
promised under the Indian Self-Determination Act and self-govern-
ance compacts leads the list of concerns that I frequently hear from
Alaska tribes. I would hope this morning each of the witnesses will
address themselves to the question of whether inadequate contract
support costs deterred tribes from entering into self-governance
compacts.

Now, we hear that BIA is giving their employees cost of living
increases, but will not fund cost of living increases for tribal em-
ployees who perform the same functions under the self-governance
compacts. While it is true that tribes can ask the Federal Govern-
ment to take back the responsibility for delivering programs and
services, self-governance is truly a matter of pride. Self-governance
tribes will squeeze as much as they can out of a dollar, but more
and more I am hearing that there is less and less to squeeze.

I am pleased that the committee is turning its attention to the
issues of self-governance tribes today. I am hopeful that this hear-
ing will lay the groundwork for continued dialog, the 110th Con-
gress and I appreciate your initiative on this, Mr. Chairman.

Thank you.

The CHAIRMAN. Thank you.

Mr. Skibine, please come sit down, the Acting Deputy Assistant
Secretary of Policy and Economic Development for Indian Affairs at
the U.S. Department of the Interior, and old friend of the commit-
tee. He is accompanied by?
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Mr. SKIBINE. I am accompanied by Ken Reinfeld, who is the Act-
ing Director of the Office of Self-Governance.
The CHAIRMAN. Good, thank you. Welcome. Please proceed.

STATEMENT OF GEORGE SKIBINE, ACTING DEPUTY ASSIST-
ANT SECRETARY, POLICY AND ECONOMIC DEVELOPMENT
FOR INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, AC-
COMPANIED BY KEN REINFELD, ACTING DIRECTOR, OFFICE
OF SELF-GOVERNANCE

Mr. SKIBINE. Thank you very much, Mr. Chairman, Senator Mur-
kowski. I am pleased to be here today to present testimony on the
oversight hearing on tribal self-governance.

Essentially, I think my comments have been furnished to the
committee and my statement will be made part of the record.

The CHAIRMAN. Without objection.

Mr. SKIBINE. Okay, thank you.

The self-governance program started in 1991 with seven tribes
for about approximately $27 million. In 2006, there were 91 fund-
ing agreements providing services to 231 tribes for $300 million. So
the program has been extremely successful since its inception and
the department strongly supports self-governance as an exercise of
tribal sovereignty and self-determination.

Its framework is one of administrative flexibility, which allows
tribes to determine for themselves what are their program prior-
ities. We have been essentially one of the success stories, I think,
for the Administration since its inception.

Indian tribes, of course, may negotiate a non-BIA funding agree-
ments for programs which are of special geographical, cultural and
historical significance to the tribe, and they are first negotiating
funding agreements with the BIA or other Interior agencies for pro-
grams which are available to Indians because of their status as In-
dians. Each year, the department publishes a list of available pro-
grams for inclusion in funding agreements to be negotiated by Inte-
rior bureaus other than the BIA. Currently, there are funding
agreements with the Bureau of Land Management, the Bureau of
Reclamation, the National Park Service, the U.S. Fish and Wildlife
Service, and the Office of Special Trustee. Overall, approximately
14 agreements.

In addition, one of the policies of the Assistant Secretary for In-
dian Affairs is to hold quarterly meetings with the Self-Governance
Advisory Committee to discuss and resolve issues of mutual inter-
est. We participate in yearly self-governance conferences at the
tribes’ invitation. So we are essentially involved with self-govern-
ance tribes on a consultation basis pretty much year-round, so that
we are well aware to feel the pulse of the tribes when it comes to
issues facing those tribes in the self-governance program.

Finally, we are currently working with the title IV tribal self-gov-
ernance task force to explore the need for amendments to title IV.
The Secretary’s office asked me this year to lead the department’s
team in this effort because there was some frustration on the parts
of tribes and within our Administration over the length of time it
was taking the department to move forward on the negotiations. So
at this point, I hope that progress can be made in reaching mutu-
ally acceptable solutions to the issues raised by the proposed
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amendments. I am sure some of the tribal witnesses will testify on
that issue.

We did submit a list of issues we have with the proposed amend-
ments. The tribes have responded and we are now looking forward
to starting a negotiation meeting with the Tribal Advisory Commit-
tee and hopefully we can resolve most, if not all, of the issues that
are of concern.

Finally, I point out in my testimony that the department this
year issued a national policy on contract support costs, and hope-
fully that policy will help alleviate some of the issues regarding
contract support funding and having the money accessible to tribes.

With that, I will complete my comments, and I am pleased to an-
swer any questions you may have.

Thank you.

[Prepared statement of Mr. Skibine appears in appendix.]

The CHAIRMAN. How many years have you been dealing with
these issues?

Mr. SKIBINE. Excuse me?

The CHAIRMAN. How many years have you been dealing with Na-
tive American issues?

Mr. SKIBINE. With Native American issues, myself? About 29
years.

The CHAIRMAN. About 29 years. And we saw when self-deter-
mination and self-governance began that it was a great success, in
1975. Right? We saw more and more tribes taking advantage of
self-governance contracting, because that is the whole theory of our
treatment of Indian tribes, to allow them to self-govern as much as
possible. By weaning themselves away from the BIA, THS, and oth-
ers, they were able to exercise much more self-governance. Right?

Mr. SKIBINE. That is correct.

The CHAIRMAN. How do you account for what appears to be a ret-
rograde of tribes exercising self-governance and the lack of addi-
tional tribes seeking the ability to do so? It seems to fly in the face
of everything that tribes seek and what we as a Nation want tribes
to be able to do?

Mr. SKIBINE. Mr. Chairman, I am, and I stand to be corrected by
my acting director, but I am not aware that we are having a re-
gression in the number of tribes that participate in the self-govern-
ance program. It is true that the number of tribes seeking self-gov-
ernance contracts has slowed progressively down because ulti-
mately we have reached a certain plateau and we are certainly
open to have more tribes participate in self-governance. I think ul-
timately tribes, it is their decision of whether to enter into self-gov-
ernance compacts or not.

The CHAIRMAN. In the 1980°’s when I first started getting in-
volved in Native American issues from a legislative standpoint,
self-governance seemed to be the way that we thought all tribes
were going to go. And now, many of the major, largest tribes have
not done so. Would you like to comment?

Mr. REINFELD. Self-governance began in 1991. You are talking
about, since 1975, the contracting, the 638 contracting.

The CHAIRMAN. Yes.

Mr. REINFELD. One of the requirements to get into self-govern-
ance is to have been operating successfully a contract for 3 years.
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So contracting has diminished because some of these tribes, all of
these tribes have come into self-governance.

The CHAIRMAN. So we don’t have any problems?

Mr. REINFELD. I didn’t say that.

Mr. SKIBINE. I guess maybe we are not having, in the self-gov-
ernance, under title IV, we have seen a steady increase and no re-
duction in the number of tribes. There has been a leveling off of
the number of tribes entering into self-governance compacts be-
cause many tribes, at their option, may decide that they want to
continue having 638 contracts under title I of the act, or want di-
rect services for whatever reason. It is really their decision.

If we have a problem with tribes wanting to enter into self-gov-
ernance and not doing so, then we need to hear from tribes that
that is the case. I think we have not heard that.

The CHAIRMAN. Okay. Here is what we are going to hear from
the witnesses, that there are bureaucratic obstacles, and there are
other impediments that discourage tribes. For example, the com-
mittee has been informed that the BIA is not releasing the full
amount of funding appropriated for self-governance and that these
administrative hold-backs account for as much as 5 to 10 percent
of the funds authorized. The Ak Chin people tell us that, and oth-
ers.

Why is that occurring? Why would we hold back 5 to 10 percent
of the funding?

Mr. SKIBINE. I think that there may have been a hold-back be-
cause of congressional rescissions that were essentially held back
against all of our budgets, whether central office of tribes, pending
knowing exactly whether there was going to be some rescission. I
am not all that familiar with the inner working of the budget-area
issues. If you want, we can look and ask our Office of Administra-
tion to look into that.

The CHAIRMAN. Well, we are also told the BIA sometimes doesn’t
distribute funding in a timely fashion. Is that legitimate?

Mr. SKIBINE. Do you have any comments on that?

Mr. REINFELD. Yes; there are certain funds that do get to our of-
fice late in the fiscal year and don’t get to the tribes.

Mr. SKIBINE. But why is that?

Mr. REINFELD. Well, it depends on the particular program. Fed-
eral Highway funds is one of those. The methodology for contract
support and welfare assistance gets to the tribe in two install-
ments, so some of it gets later in the year when there is a better
knowledge of the needs, the full need level that could be funded.
Those are capped appropriations, so the tribe does not get 100 per-
cent, but there is a pro-rata reduction to keep it within the appro-
priation limit.

The CHAIRMAN. Let me get this straight. The tribe enters into a
contract with somebody to provide a certain service and they agree
to pay that contract to that organization, whatever it may be, only
they don’t get the full amount of money to pay it. Now, if I were
a tribe, I would say to heck with that. I will just let the Govern-
ment pay it.

Mr. REINFELD. The appropriation language does limit the amount
that can be spent for the contract support and for the welfare as-
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sistance. So to keep within that appropriated level or ceiling, it is
pro-rata reduced for all the tribes.

The CHAIRMAN. The ITHS tells us that approximately one-half of
its budget goes to tribes through self-governance contracts and
compacts. I think that in your written testimony, you tell us tribes
have only contracted for $300 million in the BIA programs. It
seems to me IHS has been more successful than the BIA. Is that
a legitimate comment?

Mr. SKIBINE. I am not familiar with the THS program and fund-
ing, Mr. Chairman.

The CHAIRMAN. Senator Murkowski.

Senator MURKOWSKI. Thank you.

I don’t know if I heard an answer there in the exchange with the
Chairman, but in my opening statement I asked for the witnesses
to address the question of whether or not inadequate contract sup-
port costs are deterring tribes from entering into self-governance
compacts. I am not sure if you acknowledge that you agree there
is a deterrent effect, if we are not adequately funding the contract
support costs.

Mr. SKIBINE. I am not sure if there is a deterrent for the tribe.
They can address that better than I can. I think that what we have
done this year to try to ameliorate the situation with contract sup-
port is adopt this national policy, for which we have the following
objectives. It will stabilize funding to each tribe from year to year.
It will expedite payments for each tribe, and it will respect the
Act’s prohibition against reducing contract amounts from one year
to the next.

The policy accomplishes these goals by requiring that, subject to
appropriations, a tribe be paid the same amount it was paid in the
preceding year. It allows the payment to be made very early in the
fiscal year, and the only restriction is that the BIA must ensure
that tribes do not receive more than 100 percent of its total re-
quirements.

So the adoption of this policy certainly represents forward
progress in the area of self-governance. We believe that it will sig-
nificantly improve administrative flexibility and fiscal stability for
tribes with funding agreements. To implement the funding aspect
of the policy, the President’s 2007 budget included a 14-percent in-
crease for contract support costs.

Senator MURKOWSKI. So do you consider this full funding for con-
tract support?

Mr. SKIBINE. I am not sure that it is or not.

Do you have any comment on that?

Mr. REINFELD. It remains to be seen, according to what the needs
are. It may not be. I do want to add that self-governance tribes re-
ceive contract support on the same basis as contracting tribes.

Senator MURKOWSKI. Did you mention, Mr. Skibine, in your ini-
tial comments, that there is a report due out on the contract sup-
port costs? You mentioned the national policy.

Mr. SKIBINE. Yes; the national policy that we have adopted.

Senator MURKOWSKI. Okay. And that policy was adopted how
long ago?

Mr. SKIBINE. It was adopted this year.
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Senator MURKOWSKI. So this next fiscal year will be the first
time that it is actually in place?

Mr. SKIBINE. That is correct.

Senator MURKOWSKI. Let me ask you about the PART require-
ment. OMB requires that Federal agencies justify their programs
using the program assessment review tool. One of the concerns
that we have heard from our tribes is that, well, self-governance
is working for them. They have concerns that BIA is not collecting
the data necessary to justify the program. Can you give me your
thoughts on this? What are we doing to address this concern?

Mr. REINFELD. I think that the department is changing its stra-
tegic plan so that the data that is to be measured in that process,
in the Government Performance and Results Act process [GPRA],
is going to be more relevant to the tribes’ activities.

Senator MURKOWSKI. It is not my understanding that it is rel-
evancy so much as just the data is not being collected. Is there
going to be an effort to step that up to make sure that we have
the data that is needed for this review or required by this review?

Mr. REINFELD. We have put in the funding agreements provi-
sions which tribes are agreeing to provide the Government Per-
formance and Results Act, which is one of the first steps in the
PART process. So yes, we have moved forward on that.

Senator MURKOWSKI. Thank you, Mr. Chairman.

The CHAIRMAN. Let me just get this straight. The tribe enters
into a contract for a certain service for a certain amount of money.
But because of budgetary constraints or acts by the Appropriations
Committee, there is not enough money, so they don’t pay them as
much as they originally contracted to pay. Is that correct?

Mr. REINFELD. The provision in the fund agreement says that it
is just an estimate and we really don’t know until the year goes
on.
The CHAIRMAN. What is just an estimate?

Mr. REINFELD. For the, like, welfare assistance. They don’t know
what their need is going to be on contract support. They don’t know
what their need is. So it is an estimated amount and it is going
to be based on the indirect cost rate that is negotiated. So it is de-
pendent on how many funds they get, and it is a certain percentage
of that. Part of the funding is non-recurring.

The CHAIRMAN. That is interesting, but again, is it a fact that
the tribe enters into a contract for certain services, and that con-
tract, they are able to do that under self-governance. Right?

Mr. SKIBINE. Yes.

The CHAIRMAN. Okay. So they enter into that contract and they
say they will pay them a certain amount of money to perform that
service, but then because of appropriations cutbacks, you may not
have sufficient money to allow them to pay the commitments under
that contract. Is that correct?

Mr. SKIBINE. Yes.

The CHAIRMAN. Well, I wonder what would happen if we did that
with the defense contractors? I mean, that would be interesting. It
would be a fascinating experience.

Mr. REINFELD. We do have a provision in the funding agree-
ments. We negotiate off the President’s budget.
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The CHAIRMAN. Excuse me. But the tribes are negotiating off of
what their needs are. They are contracting-out a certain service.
Right?

Mr. REINFELD. We do adjust according to the appropriation, and
that is a provision.

The CHAIRMAN. Have you ever adjusted up?

Mr. REINFELD. Yes.

The CHAIRMAN. You have?

Mr. REINFELD. If Congress appropriates more dollars for a pro-
gram, yes, they get more dollars.

The CHAIRMAN. So again, suppose that our defense contractors
were dependent upon how much money the Appropriations Com-
mittee appropriates for a certain program, and I am sorry we didn’t
have enough, so we are not going to pay you completely. I mean,
that doesn’t make any sense.

Mr. REINFELD. We roll up their base funding into one number
and then adjust it. There is also not only if the President’s budget
is greater than the appropriated amount, then we reduce it to the
appropriation. But we also add the pay costs to it, so any increases.
One time, there was TPA increase, tribal priority allocation in-
creases, that were also added. So I mean, tribes are not only get-
ting reductions, but they are getting increases just by the nature
of how it is formulated.

The CHAIRMAN. But is it true that some contracts are not given
sufficient amount of money to fulfill the obligation under that con-
tract? Is that true?

Mr. REINFELD. We have pro rata reduced contract support and
that is true for that.

The CHAIRMAN. For contract support?

Mr. REINFELD. Yes.

The CHAIRMAN. If I were the guy doing the contracting, I would
say, I am not sure I want to get into this contract if I could be paid
5 or 10 percent less than what I entered into. In fact, I think I
would see you in court.

Senator Dorgan has just arrived. Do you have anything?

Senator DORGAN. Mr. Chairman, let me offer my regret that I
was detained at another meeting, but thank you both for being
here. I will defer questions.

The CHAIRMAN. Well, thank you. We will get more into this, but
really, Mr. Skibine, we have known each other for a long time. It
just doesn’t seem appropriate to me that as we encourage tribes to
contract out for certain services, and they are making the decision
to do it, and then they obviously should have guidance as to how
much money they can contract out for. I am sure that that is the
case. But if they can’t pay their bills, then it seems to me that that
is not a very attractive way of doing business, where if they would
just rely on the Federal Government to do the contracting, the Fed-
eral Government very rarely does not pay its bills. So I can see
why this might be a disincentive.

Do you see my point?
hMr. SKIBINE. Yes; I see your point. We will certainly look into
that.

The CHAIRMAN. All right. I would appreciate it. Thank you. It is
good to see you all again. Thanks for coming.
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Mr. SKIBINE. Thank you very much.

The CHAIRMAN. Our next panel is Delia M. Carlyle, chairwoman
of the Ak Chin Indian Community; Floyd Jourdain, chairman of
the Red Lake Band of Chippewas; Melanie Benjamin, chairwoman
of the Mille Lacs Band Assembly; and Ron Allen, chairman of the
Jamestown S’Klallam Tribe, an old friend of the committee.

We will begin with Delia M. Carlyle, since she hails from the
great State of Arizona, a prerogative of the Chair. [Laughter.]

STATEMENT OF DELIA M. CARLYLE, CHAIRWOMAN, AK CHIN
INDIAN COMMUNITY COUNCIL

Ms. CARLYLE. Good morning, Mr. Chairman, Mr. Vice Chairman,
and Senator Murkowski.

My name is Delia Carlyle and I am currently the chairman of the
Ak Chin Indian Community.

The CHAIRMAN. Located?

Ms. CARLYLE. Okay. I have that coming up, sir.

The CHAIRMAN. Okay.

Ms. CARLYLE. Our reservation was established in May 1912 and
was originally comprised of over 47,000 acres. In the same year, 3
months later, our reservation was reduced by more than one-half,
to its present-day size of just under 22,000 acres. My community
is located approximately 35 miles south of Phoenix, AZ, and near
my sister tribe of the Gila River Indian Reservation. We are a
small, but proud tribe, of 767 enrolled members.

Today, my community is being significantly impacted by hyper-
growth in our area. We were once a small rural farming village,
but today my area is one of the fastest growing suburbs of Phoenix,
if not also in the United States. The explosive growth has also
brought big-city problems to my community, which adversely affect
our air, water, land, culture, traditions and our own tribal mem-
bers.

Thus the need for timely and full-funded self-governance pro-
grams is more important than ever to assist my community in pro-
viding necessary services for our tribal members. I am here today
to speak about self-governance programs as they pertain to my
community.

At Ak Chin, we have social services, criminal investigator, edu-
cation, roads maintenance and other consolidated tribal govern-
ment programs which includes the courts, enrollment, adult edu-
cation, Band adult education in our self-governance compact. In
theory, self-governance was intended to allow an Indian tribe to
consolidate all its BIA 638 program funds and reporting require-
ments into one self-governance compact. The primary objective of
self-governance programs is to enable the tribe, not the BIA, to op-
erate its own tribal programs.

Unfortunately, self-governance programs have strayed away from
their original intent to strengthen Indian self-determination and
self-sufficiency.

One of our biggest problems for my tribe’s self-governance pro-
gram is that the BIA’s Office of Self-Governance has become an ad-
ditional layer of BIA bureaucracy. The problem is that our nego-
tiator is not a local person. The individual is located over 1,000
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miles away and three States away in Vancouver, WA. Thus, they
do not know the local resources of our area.

Another example is that my tribe may need a social worker,
teacher, nurse, therapist, or police officer to help implement a self-
governance program. Because there are no local resources through
the OSG, my tribe has to turn to the BIA agency and/or regional
office for administrative and technical support to implement and
operate our self-governance programs. This creates several prob-
lems.

First, there is no local BIA support because of the BIA’s agency
or regional office lost their technical support person, who was let
go or reassigned when OSG took over the program administration.
Furthermore, tribes may be stuck in the middle of an OSG and
agency regional office turf battle. At times, tribes pay the price for
BIA internal strife when an agency office loses personnel and fund-
ing to the OSG. The result is that the tribe gets the bureaucratic
runaround instead of its questions answered.

In addition, technical assistance funding is practically gone. This
hurts tribal program development because of the lack of BIA pro-
gram technical assistance and support. This is especially true for
navigating through the complex funding formula process.

Besides a lack of adequate funding for tribal programs, a huge
problem is getting the available self-governance funding drawn
down to my tribe. These funds are already authorized and appro-
priated, but my tribe gets excuse after excuse from OSG that the
BIA central office has not forwarded the funds.

For example, in my case, my tribe has not yet received our fiscal
year 2004 reservation roads funding. Because of my area’s hyper-
growth, roadway infrastructure is a major need. From 2004 to the
present, we were promised almost $200,000 for road construction
from OSG. Based on that information, we planned and negotiated,
along with State and local county officials, for a joint roadway
project to help alleviate the mass congestion of traffic going
through the main road in my village. The road was built, but the
funding has yet to come.

Therefore, my tribe had to cover the funding gap, which meant
that other tribal programs such as meals services to our elders, as
well as budget cuts to early childhood development programs, as
examples, were used to make up for the self-governance shortfall.

Finally, we have recently been informed by OSG that the funding
should be available soon, but the amount is less than originally
promised.

Another glaring problem is the expanded use of administrative
hold-backs by the BIA. In short, the BIA central office is not releas-
ing the full amount of authorized and appropriated funds for tribes,
and holding back about 5 percent to 10 percent of tribally ear-
marked funds. This is a direct violation of section 405 of the Inte-
rior Appropriations Act, which requires any hold-backs to be ap-
proved by the Appropriations Committee. To this date, there has
been no such approval.

In some cases, the BIA claims that hurricane relief or Cobell liti-
gation fees consumed the funds. In addition, at times we have also
been told by staff within the BIA that instead of the funds going
to the tribes, those funds were returned to the Treasury. In any
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case, the funds are not going to tribal programs. As a result, tribes
have to cut other much-needed tribal programs to make up for the
hold-backs.

We offer the following recommendations to hopefully resolve
some of these problems. First, positive impact comes simply from
the BIA following Federal law and not enabling administrative
hold-backs. It seems that streamlining the funding process would
be another good start. There are still too many bureaucratic layers
involved. It should not take over 2 years to have funds drawn down
to my tribe or any other tribe. We rely on the promised self-govern-
ance funding and incorporate those funds into our annual budgets.
If we do not receive those funds, we have to make cuts from other
important tribal programs, which impact our elders, youth, and all
our tribal members.

In addition, we respectfully recommend having local negotiators,
limiting the number of tribes per negotiator, and rewarding good
negotiators, while getting rid of the ineffective ones.

In conclusion, Mr. Chairman and committee members, I would
like to thank all of you for this opportunity. Our community has
high hopes that this committee will address the problems of self-
governance and we look forward to working with you toward solu-
tions.

Thank you.

[Prepared statement of Ms. Carlyle appears in appendix.]

The CHAIRMAN. Thank you very much.

Floyd Jourdain? Is that the proper pronunciation, sir?

Mr. JOURDAIN. Yes.

The CHAIRMAN. Thank you. Welcome.

Mr. JOURDAIN. And I agree, Arizona is a beautiful State. [Laugh-
ter.]

The CHAIRMAN. Thank you.

STATEMENT OF FLOYD JOURDAIN, Jr., CHAIRMAN, RED LAKE
BAND OF CHIPPEWA INDIANS OF MINNESOTA

Mr. JOURDAIN. Mr. Chairman, Mr. Vice Chairman, members of
the committee, good morning. Thank you for this opportunity to
present our issue today and provide the testimony on behalf of the
Red Lake Band of Chippewa Indians in Northwestern Minnesota.

I will focus my remarks on the harsh impacts on my tribe and
on other tribes that have been caused by the failure of the BIA, the
OMB and the Congress to fully fund pay cost increases for self-gov-
ernance programs. As an aside, I want to add that the Red Lake
Band supports the bootstrap amendment that Chief Executive Ben-
jamin and Chairman Allen have testified upon, and having title V
authority applied to our title IV agreement would help Red Lake
in our ongoing negotiations with the BIA.

To my main point, under Public Law 93-638, tribal employees do
what Federal employees previously did for tribes. Congress has reg-
ularly encouraged the Administration to treat 93-638 tribal em-
ployees the same as BIA employees are treated with respect to pay
cost increases and other fixed costs. Because Congress and the Ad-
ministration have failed to fully fund these costs, Indian tribes
have been forced to either absorb the pay cost increases by reduc-



12

ing services, or to deny tribal employees the pay cost increases re-
ceived by their Federal colleagues.

As a result, the House Appropriations Subcommittee wrote in its
fiscal year 2005 Interior report

Absorption of costs associated with the Federal pay increases and other unfunded
fixed costs cannot continue indefinitely without further eroding core program capa-
bilities.

Over the past 3 years, the Indian programs have absorbed over
$500 million in unfunded costs. Reducing Indian services by $500
million every 3 years in order to pay our tribal employees their
basic cost of living increases is not a choice tribes like Red Lake
can live with.

My written testimony sets out in detail the painful funding cuts
that the Red Lake Band has endured in the past 5 years. I will
briefly summarize these cuts. For fiscal year 2006, we timely sub-
mitted our pay cost worksheet to BIA. If fully funded, that would
have given us an increase of over $260,000. The President re-
quested and the Congress enacted fully funded pay costs for the
Department of the Interior in fiscal year 2006, but BIA gave us
only $97,000.

Why was Red Lake shortchanged $153,000? It turns out BIA did
not collect some pay cost worksheets from other tribes when OMB
was calculating a totally funded Interior need. So BIA decided to
distribute erroneously smaller amounts pro rata among other
tribes. Once again, tribes like Red Lake had to pay for BIA’s mis-
takes.

For fiscal year 2002, there apparently was such acrimony be-
tween the BIA budget office and Interior’s Office of Self-Govern-
ance that when OSG missed a deadline for submitting pay cost in-
formation on self-governance tribes to BIA, $3.3 million was not in-
cluded in the request that went to OMB and the Congress. When
we learned about this mistake, we pleaded with the Congress to
correct it. The House added $3.3 million, but at conference with the
Senate, that amount was halved. So BIA pro-rated the shortfall to
all tribes. Once again, tribes like Red Lake had to pay for Interior’s
mistakes.

For fiscal year 2003, 2004, and 2005, Red Lake believes the BIA
has miscalculated Red Lake’s proper share of the limited pay cost
funding that was requested and appropriated. We have repeatedly
asked BIA to report to us how it calculated our share for those
years. They have repeatedly failed to give us the report. We even
made BIA promise in our legally binding self-governance funding
agreement last year to provide us with this information by April
1 of this year. The date has come and gone without the BIA report.

Mr. Chairman, the BIA’s neglect and disinterest in self-govern-
ance borders on hostility because we insist on being dealt with fair-
ly and honestly. Must a tribe like Red Lake sue the Secretary just
to get something done? This year marks Red Lake’s 10th anniver-
sary under self-governance, but is there cause for celebration?

Certainly, there have been some good things that have come
under self-governance, and I describe a few of them in my written
testimony. Yet the fact is that prior to fiscal year 1996, the Red
Lake Band enjoyed relatively stable funding for our tribal priority
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programs, and even saw an occasional increase for the cost of infla-
tion.

Then, beginning with the devastating $100 million cut to the
TPA in fiscal year 1996 when Senator Gorton was an Appropria-
tions Chairman, Red Lake saw in that year alone a sudden reduc-
tion of 16 percent to 18 percent in funding for our core service pro-
grams, including law enforcement, fire protection, social services
and natural resources. That was the year we began self-governance
and we have never recovered, what with the mandatory and tar-
geted rescissions and pay cost cuts.

No matter how efficient we have become at spending our funds
as a result of self-governance authority, we have gone backward be-
cause of all the funding cuts and BIA miscalculations of our pay
cost increases. Core service funding is less today than 1 decade ago.
Contract support has been chronically inadequate and uncontrol-
lable fixed costs have not been funded.

It might seem easiest for some tribes to simply revert back to
BIA direct service. At least the BIA service providers would get
their annual and step pay increases. But is that really in our best
interest? Red Lake does not think so. We want to continue on the
self-governance path, but we will need your continued help, Mr.
Chairman, and that of this committee, to ensure that self-govern-
ance tribes are treated fairly by the BIA, by Interior’s Budget Of-
fice, by OMB and by the appropriators.

To that end, we have a couple of requests we have outlined in
my written testimony. We suggest a series of questions for you to
consider asking the department, and some of them you have asked
today; a letter to trigger a GAO investigation of the pay cost
debacles at Interior; and a request that you demand that the de-
partment immediately provide the Red Lake Band with the pay
cost report promised to us by April 1, 2006; and provide us with
the funds that should have been given us in prior years and add
them to our base funding in future years. We need your help and
we need the help of this committee.

In closing, Mr. Chairman, the failure to fully fund tribes’ uncon-
trollable costs, especially pay costs, during the last 5 fiscal years,
has caused serious and irreparable harm to tribal core service pro-
grams. Errors, omissions, and miscalculations on the part of the
BIA have compounded this problem. These matters are clearly a
disincentive for tribes to continue participating in or to expand
their participation in self-governance.

On behalf of the Red Lake Band and tribes across the country,
thank you for asking me to testify today. I appreciate the oppor-
tunity and for your assistance in drawing attention to the matters
that I have presented today.

Thank you.

[Prepared statement of Mr. Jourdain appears in appendix.]

The CHAIRMAN. Thank you very much.

Chairwoman Benjamin, welcome.
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STATEMENT OF MELANIE BENJAMIN, CHAIRWOMAN, MILLE
LACS BAND ASSEMBLY

Ms. BENJAMIN. Good morning, Mr. Chairman and members of
the committee. You have my written statement, so I will be brief.
I also want to say Arizona is a beautiful State. [Laughter.]

The CHAIRMAN. Thank you.

Ms. BENJAMIN. The Mille Lacs Band of Ojibwe has been among
a handful of Indian tribes that have

The CHAIRMAN. Senator Dorgan says that is not a requirement
for witnesses. [Laughter.]

Ms. BENJAMIN. The Mille Lacs of Ojibwe has been among a hand-
ful of Indian tribes that have devoted countless hours over the past
18 years to the task of shaping Federal-tribal self-governance laws,
regulations, and practice. Our former tribal Chairman Arthur
Gahbow was among the 10 tribal leaders who met in Kansas City
under the name of the Alliance of American Indian Leaders in
1988. They were led by Roger Jourdain and Wendell Chino. As a
group, they first proposed the concept of self-governance.

Our goal has always been to expand tribal participation in self-
governance. But to do that, we must remove the obstacles. It is no
secret that generally speaking the Federal bureaucracies are
threatened by any expansion of tribal self-governance because it re-
sults in a shift of power, money and job away from the Federal
agencies and into tribal government employees.

From the beginning, our tribal allies in Congress such as you,
Mr. Chairman, have had to push self-governance laws without sup-
port from the Administration. Today, we are here to report that
after 6 years, we have been unable to persuade the Department of
the Interior to support detailed reform legislation. We only want to
bring the title IV BIA self-governance statute into conformity with
the title V Indian Health Service self-governance statute.

So we ask that, as an interim measure, the Congress pass a sim-
ple technical bootstrap amendment. We realize that these are the
closing days of Congress, yet this amendment is so important. It
will provide interim relief to expand tribal self-governance at BIA.
The bootstrap amendment would simply capture the improvements
made by Congress in 2000 regarding Indian Health Service and ex-
tend them to the BIA and Interior at the option of the tribes.

Put another way, it would allow self-governance tribes to apply
other provisions of Public Law 93-638, especially title V, to their
BIA self-governance agreement. The bootstrap would immediately
make self-governance more attractive to tribes because it will, first,
increase tribal flexibility in the administration of our programs;
second, produce cost savings by allowing tribes to conform our BIA-
funded administrative practices to our Indian Health Service-fund-
ed administrative practices; third, expand eligibility and simplify
the application process; fourth, shorten negotiations by applying
time lines for decisions in dispute resolution; and fifth, expand in-
vestment authority over advanced funds.

It is a very cautious approach to reform because it would apply
to only existing law and authority from title V to Interior self-gov-
ernance agreements. This is a law that has been working well for
the past 6 years at Indian Health Service. It is time to allow tribes
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and BIA self-governance compacts to take advantage of these im-
provements.

From its beginning days, the goal of tribal self-governance has
been to allow Indian tribes to redesign programs to better meet the
needs of our people and to allow us to prioritize the funds ourselves
to address the needs with administrative efficiency. The bootstrap
amendment would help us achieve these goals.

On behalf of the Mille Lacs Band of Ojibwe, I thank you, Mr.
Chairman, for considering it and urge its swift passage.

Thank you.

[Prepared statement of Ms. Benjamin appears in appendix.]

The CHAIRMAN. Thank you very much.

Ron Allen, welcome back.

STATEMENT OF W. RON ALLEN, CHAIRMAN, JAMESTOWN
S’KLALLAM TRIBE

Mr. ALLEN. Thank you, Mr. Chairman. It is always an honor to
be here before you and this distinguished body, so I am very hon-
ored to be here. So I thank you and the vice chairman for inviting
me.

For the record, I am Ron Allen, chairman for the Jamestown
S’Klallam Tribe. You have my testimony, and I am submitting it
for the record.

The CHAIRMAN. The written statement of all the witnesses will
be made a part of the record.

Mr. ALLEN. Thank you, sir.

Senator DORGAN. Mr. Allen, would you like to tell us your
thoughts about Arizona? [Laughter.]

The CHAIRMAN. Or North Dakota.

Mr. ALLEN. It is hot. [Laughter.]

I am from the Northwest. We like it a little cooler up there, but
not as cool as it gets in North Dakota in the wintertime, mind you.

Anyhow, I am very honored to be here with my colleagues with
regard to self-governance. Self-governance, as Melanie had pointed
out, has been advancing since 1988. I am very honored to have
been a part of that process. I remember Chairman Roger Jourdain,
Chairman Art Gahbow, and Joe DeLaCruz from the Quinault Na-
tion, Wendell Chino and Alex Lindeman from the Rosebud, and Ed
Thomas from Tlingit-Haida.

There were 10 of us who wanted to move this agenda forward.
I am very, very delighted that we have been moving forward, but
we are here before you to talk about why it has slowed down, why
we are now entering a new phase of struggles with the Administra-
tion and with the advancement of this very progressive concept of
empowering tribes. That is what self-governance and self-deter-
mination is all about. It is empowering tribes to take care of our-
selves, because we can be more efficient with the limited Federal
dollars that are made available for our people than any other sys-
tem that exists. We have shown that.

We have written books and have countless examples of how effi-
cient that we can be. You have seen it move forward from 1988 to
the enactment of title IV in 1994 and enactment of title V in 2000.
As Melanie Benjamin has advocated, we are looking forward to an-
other step progressively forward.
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You have asked some interesting questions earlier with the Ad-
ministration. Why are we slowing down? What is going on? What
is the problem? Chairwoman Carlyle talked about her experiences
down in Arizona. Quite frankly, you have an Administration who
is digging in their heels. Self-governance moved forward very pro-
gressively and it has been shown to be quite successful. But now
you have a bureaucracy that really does not want to let go. And
that has been always the historical challenge, to let go of Indian
affairs, to let us control our own destiny. And they don’t want to
let go.

So you have a concept out there called inherent Federal function.
You have a concept called residual funding that goes with inherent
Federal function, that only the Federal Government can do, that
quote/unquote, the tribes cannot do. The question is, now, is that
starting to grow? The answer is yes. They are starting to come up
with new ways of couching what they can do and only they can do,
and we can’t do, and they need more resources.

So when you look at available dollars that are made available to
the tribe, they are becoming less and less and less. So con-
sequently, tribes who are interested are looking at this picture and
saying, there is a problem with this picture because you are not let-
ting go of the system. The way it was conceptually back when we
began this process in the 1990’s was that as we took over more of
the Federal system, you should see a marked diminishment of the
Federal system because their role has changed in terms of their li-
aison with the Congress, with regard to what the tribe is doing
with those dollars. So those dollars should reciprocate as the sys-
tem adjusts down, and the tribes grow in their strength, and we
report to you the successes of what we are achieving.

That was what was happening, and now it is starting to slow
down. We came before you after 1994 and advocated an adjustment
to title IV when title V got enacted. We were opposing some signifi-
cant comprehensive adjustment to move it forward beyond the BIA
and into the Department of the Interior, all agencies into the De-
partment of the Interior.

Remember back when this thing started in 1988 when you did
your investigation. You said, well, we made a big mistake. We are
doing a terrible job. Let’s talk about a whole new Federalism con-
cepts. Let’s take our Federal dollars and turn it over to the tribe.
We said we liked the concept, but we want to do it on our own
terms. We want to make sure that you are not relinquishing your
legal liabilities and obligations to Indian country, so it had to be
on our terms.

If we are going to move that concept forward, there has to be
continuity. There has to be consistency on how these Federal Gov-
ernments and agencies are administering this concept. You don’t
have consistency. So when you look at the BIA, 231 tribes, $300
million, well, what is that? You have about a $2-billion BIA budget.
That is about 15 percent, if my math is right. If you looked at the
THS, you have around 306 tribes and you probably have around
$900 million. So we figure that it is somewhere in the neighbor-
hood of 40 percent of its budget. I think the number is around $2.4
billion, something like that.
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The issue is, why is it working over there? Well, you have more
flexibility. They have empowered tribes. Congress has made it clear
what tribes’ discretion and authority is. So we have more authority,
so they have less ability legally to try to restrict the tribes. We still
have problems over there. You do need to know we have some
issues over there. Why is it we only have 40 percent of that money?
We should have a whole lot more of that money. More tribes should
be taking over those resources. Under BIA, you have talked about
a number of issues that are out there.

So we think that the bootstrap proposal for title V into title IV
helps us move and break the logjams. We want a more comprehen-
sive piece of legislation, but we need a progressive first step to send
a clear message from the Congress to the Administration.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Allen appears in appendix.]

The CHAIRMAN. Thank you very much.

Just briefly, Chairwoman Carlyle, because I think this is a con-
crete example of what we are wrestling here, unless I am missing
something. You made an agreement with the State of Arizona to
have a road through the reservation. Is that right?

Ms. CARLYLE. There is a road. It is called Ralston Road, which
borders the county and our side. It borders Ak Chin.

The CHAIRMAN. So this road was an agreement between you and
the county?

Ms. CARLYLE. Right.

The CHAIRMAN. And did you seek permission or inform the BIA
that you were going to enter into this contract?

Ms. CARLYLE. Yes; we did, Mr. Chairman.

The CHAIRMAN. And were you assured that you would get the
money for it?

Ms. CARLYLE. We were told that the dollar amount given for
those years is what we would be getting, the projections. I have to
admit one was a projection. And so based on that, we moved for-
ward with the road, again, to alleviate the congestion going
through what is known as Farrell Road, which is the main road
through the village area.

The CHAIRMAN. So did you have that in writing?

Ms. CARLYLE. Yes; we have documents. We have an agreement
about the moneys to be received.

The CHAIRMAN. Send a copy of those documents to the commit-
tee, would you?

Ms. CARLYLE. I sure will.

The CHAIRMAN. And then when it came time to pay?

Ms. CARLYLE. We are still waiting to get paid.

The CHAIRMAN. But you had to go ahead and pay, along with the
county, for the construction of the road, so you had to take it out
of tribal funds?

Ms. CARLYLE. Yes; we did. It was a commitment. It was on
schedule, which apparently the funding cycle for the bureau does
not meet the schedule, obviously, with our budget. So we went
under the promise that we would be reimbursed for those costs.

The CHAIRMAN. And how long has that been?

Ms. CARLYLE. We are still waiting 2004. We got our first dollar
numbers for the roads project, and just recently as of yesterday I
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called back home to see what the status was and the remark was
still the same. It is at the area office waiting for a draw-down. I
said, well, we would have withdrawn those moneys 2 years ago,
and we are still waiting. That is the excuse we are getting. It is
there in the central office. All it needs is a signature, but we are
just not able to draw down the funds.

The CHAIRMAN. Well, then if I were you and the tribal council,
I would say next time to the county, deal directly with the BIA.
Maybe you will get all your money that way.

Ms. CARLYLE. Well, hopefully the full amount, because we were
notified that what we were told we were going to receive was less
than what now they say we will be getting.

The CHAIRMAN. So even if you receive the money, it is going to
be less than what you were told.

Ms. CARLYLE. Exactly.

The CHAIRMAN. Senator Dorgan.

Senator DORGAN. Mr. Chairman, we decided to hold this hearing
because we wanted to understand why the tribal self-governance
program was not working particularly well, why tribes were not
coming to this program and making themselves available to partici-
pate.

I think when I hear the testimony today, I think I understand
why that is the case. I don’t think this is a mystery. Nobody is
going to want to sign up to a program that puts you in this posi-
tion, where you have certain requirements, contractual expecta-
tions that are not met.

So I think we have learned what we intended to learn or what
we had hoped to learn today. What is going on here? Why are more
tribes not coming to this program? I think I now know, and I think
it gives us some responsibility here on the committee, and oppor-
tunity as well to begin to address these issues. Because I think the
program, if run properly, can hold out some real promise. I think
self-governance for many tribes is attractive, makes a lot of sense,
gives them opportunities to make their own decisions about their
own priorities. All of that makes great sense. But it doesn’t make
sense to sign up to something that won’t work.

So I think this has been very helpful to me to hear the testimony
that you all have submitted. I appreciate very much your coming
to Washington, DC, and Arizona is a wonderful place. [Laughter.]

And so is North Dakota. I am sorry, Mr. Chairman.

The CHAIRMAN. North Dakota is wonderful. [Laughter.]

Could I ask you all, since you are on the receiving end, if you
would correspond with us to tell us what you think the fix is. Is
it legislative? Is it a mandate from Congress that full compliance
with contracts that were freely entered into with the approval of
the BIA have to be honored? Is that one of the answers, Ron?

Mr. ALLEN. We believe that if we are going to move it forward
like we did in the 1990’s, Congress has to send a clear message
back to the Administration that we intended for the tribes to be
empowered, to address their own affairs. You are slowing it down.
So get back to work and re-empower the tribes. That message has
to come from the Congress.

The CHAIRMAN. Chairwoman Benjamin, do you communicate
with the BIA these concerns that you have?
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Ms. BENJAMIN. Yes; we have ongoing dialog. When we have our
regional meetings and we have the regional reps in the meetings,
we have discussions. I think Mille Lacs is in a different position be-
cause the funding is short. We are shortchanged and we are in a
position where we use our other revenue streams to kind of balance
that out, but that still doesn’t make it right. And also, there are
a lot of other tribes across the country that are not in that same
situation.

The CHAIRMAN. Chairman Jourdain, overall do you still support
strongly the concept of self-governance?

Mr. JOURDAIN. Yes; we do. We feel self-governance is a very posi-
tive thing, and the tribe would like to continue on with self-govern-
ance. We are hurting as a result of the cuts and the pay cost is
really an issue for us. It is hard for us to compete when, say, for
instance our law enforcement officers are being paid one-third less
than BIA cops. They go train. They get whatever credentials they
need, and then they leave to go somewhere else to work for higher
pay.

We want to carryout those programs. And us, just like the other
bands represented here, have to pull money from other areas in
order to cover those shortfalls. We do not have a lot of resources
tribally to do that.

The CHAIRMAN. Could I end by asking a question unrelated to
this hearing, that continues to be of great concern to all Americans
and to you. I begin with you, Chairwoman Benjamin. How serious
is the methamphetamine problem?

Ms. BENJAMIN. We are starting to see that rise on our reserva-
tion. We are about 100 miles from the Minneapolis-St. Paul area,
and we are the southern-most Ojibwe Tribe in the State of Min-
nesota. There area those entities that are in the cities, we call it
the cities, Minneapolis-St. Paul, that then travel north. We under-
stand that there is a strategic plan from some of the drug cartels
to come to the reservations, and even to marry tribal members so
they have a foot in there to be able to start that new clientele, if
you will.

For the Mille Lacs Band, we are working very hard to make sure
that we get a hold of this. Law enforcement is one issue that is
very important, but also the other important issue is why are peo-
ple turning to this as their escape. We know that we have a lot of
depressed people in our reservations, based on generations of op-
pression. So we want to go from that, and find that peace, and help
our members find the peace within themselves so they don’t turn
to those kinds of releases.

So we do that in terms of making sure that we really enhance
our cultural opportunity for them, to bring them back to the cere-
monies and make sure that we have adequate housing, education,
and find jobs. One of the things that we did just recently is that
there are a lot of folks who for some reason are not able to work
in the economic development normal sense of work. So they are un-
employed and look at some of the welfare benefits.

So what we did is we now have what we call a cultural labor
pool, where we are allowing our tribal members to go out and do
cultural related things for their families, for instance fishing, wild
rice, harvesting maple syrup, and that would be their job. We will
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pay them to do this job, because is does help their families. Any
of those harvesting activities that they do, and they have enough
for their families and they want to sell the other portion of that,
we allow them to do that to enhance that income for their families.

So we are trying to look at new ways and innovative ways to
make sure that our tribal members have the opportunity to be suc-
cessful. So we look at that in new ways, and hopefully educate our
youth of the dangers of that meth.

The CHAIRMAN. Chairman Jourdain.

Mr. JOURDAIN. We are one of the more remote tribes in Min-
nesota, so we don’t have a lot of exposure to the methamphet-
amine, although it does exist on our reservation. We are battling
a crack cocaine epidemic on our reservation. But because minimally
we have not seen a lot of the methamphetamine abuse on the res-
ervation, at this point even one instance we take very, very seri-
ously. We are concerned about methamphetamine in Indian coun-
try and the State of Minnesota, and we are talking to the other
tribes as much as we possibly can to network, along with local and
State and Federal authorities to see what we can do to curb drug
trafficking and methamphetamine abuse in Indian country.

The CHAIRMAN. Chairwoman Carlyle.

Ms. CARLYLE. Senator, you know, I talked about hyper-growth in
our area. We were just that small little rural community of about
1,000 people or so, including the town of Maricopa. I believe we are
up to 18,000 plus currently, and in a few more years they are pro-
jecting 100,000 to 130,000 residents in our area.

Chairman Ron Allen was just out in our area and saw the hyper-
growth happening around us. Because of that, we feel that the
meth issue is there. However, unfortunately, it seems to be well
hidden in our small community. Our law enforcement people have
taken steps to combat this, along with council members and other
community members.

Unfortunately again, too, is that we seem to be a traffic stop area
from the south. Those who are drug-trafficking from the south, and
Maricopa seems to be for some reason the local stop. We are still
far enough from Phoenix, but still close by, if you can see what I
mean about exchanges in that area to off to different ways. The
0O’Odham reservation has also expressed that concern about their
boundaries, the border issue.

Meth, unfortunately, as we all know, is a growing problem and
its effects, however, have been real devastating. We are not sure
if meth was related to the suicide of three beautiful young ladies,
two were 13 and one was 14, all within a span of three months.
They killed themselves. So we do what we have to do and we are
coming together as a community because it is not the council’s
problem. It not the PD’s. It is not the housing. It is all our problem
to find a solution to do away with this horrible, horrible, I refer it
to as a disease.

The CHAIRMAN. Thank you very much.

Chairman Allen.

Mr. ALLEN. Mr. Chairman, in my community meth is a serious
problem. It is a serious problem in Indian country. Our president
at NCAI has declared war on meth in Indian country because it is
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so devastating to our people and to our families and to our commu-
nity.

We are experiencing it in my small community. The thing that
is most disturbing is the limited amount of resources available to
fight it, to educate our people like my colleagues have commented,
and to provide them better opportunities. There are very little dol-
lars, and so we have to use precious hard dollars to fight that fight.
But it is out there. It is the ugliest drug I have ever known, and
we have a lot of people getting exposed to it. Worse yet is the dev-
astation it causes their families and our communities.

The CHAIRMAN. I thank the witnesses. We will continue to make
that one of the highest priorities that we can, and our sympathy
to the families, Chairman Carlyle, of that tragic incident.

I thank you all very much. This hearing is adjourned.

[Whereupon, at 10:40 a.m. the committee was adjourned, to re-
convene at the call of the Chair.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF THE ASSOCIATION OF ALASKA HOUSING AUTHORITIES

The Association of Alaska Housing Authorities [AAHA] is pleased to have this op-
portunity to submit testimony for the record at this important hearing.

AAHA’s membership consists of the 13 statutorily created Alaska Native regional
housing authorities which collectively provide services on behalf of approximately
two-thirds of the tribes in the State, with combined annual budgets of just over $100
million. Alaska’s regional housing authorities (in partnership with the Alaska Hous-
ing Finance Corporation which also holds a seat on the AAHA Board) serve resi-
dents in every part of Alaska—in larger urban cities, in small towns and in Alaska’s
rural, “bush”communities. The regional housing authorities have built well over
6,000 housing units since their inception in 1971 and are the primary builders of
new housing in rural Alaska.

Although we realize your focus is primarily on tribal self-governance programs ad-
ministered pursuant to titles IV and V of the Indian Self-Determination and Edu-
cation Assistance Act of 1975 [ISDEAA] [Public Law 93-638, as amended], we know
the committee is well aware of the fact that housing is a critical—and sadly lack-
ing—basic need throughout Indian country and that the policies and issues under
consideration by the committee have direct cross-over implications and application
to the programs AAHA and other tribes and tribal organizations administer through
HUD pursuant to the Native American Housing Assistance and Self-Determination
Act of 1996 [Public Law 104-330, as amended] [NAHASDA].

As the committee members consider the future of tribal self-governance and the
testimony presented by the various tribal leaders presenting at this hearing, we re-
spectfully request that a brief look backward to the genesis of self-determination
and its evolution into self-governance may be instructive.

In 1970, President Nixon gave his historic “Special Message to the Congress on
Indian Affairs.” In his message he stated:

For years we talked about encouraging Indians to exercise greater self-de-
termination, but our progress has never been commensurate with our prom-
ises. Part of the reason for this situation has been the threat of termi-
nation. But another reason is the fact that when a decision is made as to
whether a Federal program will be turned over to Indian administration,
it is the Federal authorities and not the Indian people who finally make
that decision.

This situation should be reversed. In my judgment, it should be up to the
Indian tribe to determine whether it is willing to assume administrative re-
sponsibility for a service program which is presently administered by a Fed-
eral agency. [Emphasis added.]

In response, Congress passed the ISDEAAM in 1975, giving tribes at least a lim-
ited level of the decisionmaking authority President Nixon had advocated for. Tribal
self-governance, which was passed as a demonstration project in 1988 and made
permanent in 1994, was of course an extension, or evolution, of this self-determina-
tion philosophy.

(23)
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It is well to remember however, that as tribal leaders formulated and advanced
the tribal governance concept, from its infancy through the successful passage of the
concept into law, tribal leaders and many Members of Congress had a much broader
vision of self-governance than that which has been realized to date.

When self-governance was made permanent in 1994 [12 years ago!], the House re-
port which accompanied the legislation contained a discussion of concerns held by
the House Resources Committee over resistance within the Indian Health Service
to certain aspects of self-Governance implementation. As the report stated:

This resistance is due in large part to the misapprehension that tribal self-
governance is a temporary project. Tribal self-governance, as reflected in
this legislation, will be a permanent program and it is the committee’s in-
tent to expand tribal self-governance to include each Department of the
Federal Government. [Emphasis added.]

Cong. Rec., at H11141, October 6, 1994.

AAHA is hopeful that the Senate Indian Affairs Committee shares the views ex-
pressed by the House Resources Committee. We contend that expanding the Self-
Governance model to HUD and the Indian/Alaska Native programs which it admin-
isters pursuant to NAHASDA is a logical and much overdue next step in this evolu-
tionary process.

In fact, it should be noted that Congress has already expressed its intent to move
in this direction by passing the NAHASDA amendments of 2002 [Public Law 107—
292], which included the following new provision:

“Section 202. “Eligible Housing Activities.

(8) SELF-DETERMINATION ACT DEMONSTRATION PROJECT.—(A) IN
GENERAL.—Consistent with the provisions of the Indian Self-Determina-
tion and Education Assistance Act [25 U.S.C. 450 et seq.], the Secretary
shall conduct and submit to Congress a study of the feasibility of establish-
ing a demonstration project in which Indian tribes and tribal organizations
are authorized to receive assistance in a manner that maximizes tribal au-
thority and decisionmaking in the design and implementation of Federal
housing and related activity funding. (B) STUDY.—Not later than 1 year
after the date of enactment of the Native American Housing Assistance and
Self-Determination Reauthorization Act of 2002, the Secretary shall submit
the study conducted under subparagraph (A) to the Committee on Banking,
Housing, and Urban Affairs and the Committee on Indian Affairs of the
Senate, and the Committee on Financial Services and the Committee on
Resources of the House of Representatives.

AAHA is not aware of any attempt by HUD to comply with this mandate. The
mandated report was supposed to be submitted to this Committee over 3 years ago!
Again, we are aware of no effort by HUD to comply, and if it did, to our knowledge
this information has never been shared with Indian country.

The critical issue at this point in history, at least from AAHA’s perspective, is
that we are no longer interested in a study. Tribal Self-Governance has been aggres-
sively pursued and implemented in Alaska now for over 15 years. Alaska has a
higher concentration of Tribal Self-Governance Compacts than any region or State
in the country. Most of the BIA funding and almost all of the IHS funding is already
administered under Tribal Self-Governance Compacts. AAHA does not see “a study”
as providing any value or benefit in terms of the ultimate objective—the improve-
ment in the delivery of housing programs and services to our beneficiaries. To the
contrary, a study would simply be an unnecessary diversion and an unfortunate
waste of scarce resources.

Administering Federal Indian/Alaska Native programs and services within the
framework of Tribal Self-Governance should no longer be considered novel, unique
or something that needs to be done in a “demonstration” mode. The reality is that
Tribal Self-Governance is now a proven, “mainstream” model for the successful ad-
ministration of Federal programs and services. It is time the model be extended to
housing programs administered within HUD and that those Indian housing service
providers who choose to exercise self-determination and self-governance rights by
adopting a self-Governance model be allowed this option.

AAHA assumes the committee is well aware that NAHASDA is up for re-author-
ization in 2007. While NAHASDA was a much needed improvement relative to the
pre-NAHASDA administration of programs under the Housing Act of 1937, the act
has significant defects and numerous substantive amendments are needed—starting
with provisions that remove the necessity for some of the oppressive, bloated bu-
reaucracy that stifles tribal innovation and drains much needed resources away
from direct services in favor of meeting administrative/regulatory requirements that
add little or nothing in terms of accountability or actual improved services. BIA’s



25

(and perhaps to a lesser extent IHS’s) programmatic oversight pales in comparison
relative to that currently exercised by HUD.

As an example of just one gross inefficiency, funding under NAHASDA is provided
and required to be tracked by the recipient on a separate grant year basis, with a
lengthy “Indian Housing Plan” (much of which is needless boilerplate) to be submit-
ted each fiscal year. This necessitates that recipients administer complex financial
systems that have to spread the expenditures across multiple grants and submit a
separate Annual Performance Report for each grant year that remains open, even
though the goals and objective for each successive year are likely to be very similar
if not identical. Under the Tribal Self-Governance model, funds are simply rolled
over from year to year and accounted for through the Federal Single Audit process
until expended, a system which saves considerable administrative expense.

In closing, AAHA respectfully requests that the committee exercise its jurisdiction
to the fullest extent possible, and that members exercise their individual influence
to assist tribes and tribal organizations to expand the tribal self-governance model—
a model which has proven to be so successful in the BIA and HIS service delivery
arena—into the delivery of HUD housing programs and services. In short, if Con-
gress wants more and better services per dollar of funding provided, this is the clear
path toward achieving that objective.

Thank you for this opportunity to express our concerns and positive recommenda-
tions for how we can provide the highest quality services to the tribal members we
serve, with the with the least amount of administrative bureaucracy, while main-
taining the highest level of accountability to all interested parties.
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TESTIMONY BEFORE THE
U. 8. SENATE COMMITTEE ON INDIAN AFFAIRS
OVERSIGHT HEARING ON
DEPARTMENT OF THE INTERIOR TRIBAL SELF-GOVERNANCE

September 20, 2006

Thank you for the opportunity to be here today. My name is W. Ron Allen and
am the Chairman and Executive Director of the Jamestown S'Klallam Tribe located in
Washington State. Iam also the Chairman of the Title IV Self Governance Amendments
Tribal Task Force and offer my testimony today in both capacities.

Almost three years ago — on October 23, 2003 - I testified before this Committee
in strong support of S.1715, a bill that would have amended Title IV of the Indian Self-
Determination and Education Assistance Act (P.L. 93-638 as amended). I understand
that my time is limited today so I do not plan to use my time to discuss why Self-
Governance works and why so many Tribes are opting to enter into a Compact of Self-
Governance in both the Department of the Interior, as well as in the Indian Health
Service. In my October 23rd testimony I spoke of the incredible success of Self-
Governance and all of the points I made then are still very much valid today.

Instead, today I would like to focus my comments on three issues: first, { will very
briefly discuss the background to S. 1715 and what the bill sought to accomplish; second
I will briefly bring you up to date on discussions between the Department of the Interior
(Department) and the Tribal Task Force; and third I would like to ask you to consider
enacting legislation that will immediately make Title V’s provisions available for
inclusion in Title IV agreements and help narrow the issues that the Tribal Task Force
and the Department will need to address in the future.

Background to S.1715 and What the Bill Sought to Accomplish

Title TV was originally enacted in 1994. Shortly after the Act was passed the
Department initiated a rulemaking process to promulgate regulations. Five years after the
rulemaking process began, DOI published regulations that, from the Tribal perspective,
failed to implement Congress’ intent when Title IV was enacted. Instead of moving Self-
Governance forward, the regulations moved it backwards.

Page 1
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In 2000 Congress enacted Title V of the ISDEAA, which permanently authorized
Self-Governance within the Department of Health and Human Services. Among other
things, Title V directly addressed many of the flaws that were in Title IV, which the
Interior officials used to impede the full implementation of Self-Governance within the
Department of the Interior. Almost immediately after the passage of Title V Tribal
leaders decided that Title IV needed to be amended to incorporate these beneficial
provisions from Title V and they assigned the task to develop a package of amendments
to a Tribal Task Force.

After two years of work Tribal leaders approved amendments prepared by the
Tribal Task Force that were ultimately included in S. 1715. In addition to incorporating
into Title IV all of the beneficial provisions that were included by Congress in Title V the
amendments had two other important objectives: first, address problems in Title IV
specific to construction programs and projects; and second, modify provisions in the bill
relating to the assumption of non-BIA programs.

Efforts were made to meet with Department officials to discuss the draft
amendments before and after they were included in S. 1715 and the bill was introduced,
but after initial discussions it became very clear that some individuals within the
Department completely opposed the idea of any amendments to Title IV. In fact, if those
folks had their way, Title IV would be amended to strip away Tribal rights and flexibility
rather than add any. Ultimately the Administration did not support S. 1715 and, although
the bill was reported out of this Committee, it did not make it to the Senate floor fora
vote and it died at the end of the session.

Events Since the Demise of 8. 1715

The demise of S. 1715 did not temper the desire of Tribal leaders to see the bill
enacted. To the contrary, as Tribes developed more experience carrying out
responsibilities included in the agreements negotiated under Titles V and IV, it became
even more obvious that the differences between the two titles made no sense and needed
to be corrected. Afier months of badgering and some key personnel changes within the
Department, discussions between the Tribal Task Force and Department representatives
were finally rekindled.

Over the past two years the Tribal Task Force has met several times with
representatives from the Department in an effort to understand the nature of the
Department’s concerns with the proposed Title IV amendments. Both sides have also
exchanged correspondence detailing their differing views on the bill’s provisions. Most
recently a chart was developed that sets out the areas of known agreements and
disagreements. See the attached memorandum and enclosures that I sent to Mr. James
Cason, Associate Deputy Secretary and Acting Assistant Secretary, Indian Affairs that
summarize the status of our discussions.

Page 2
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Progress in these discussions has been very slow — so slow that only in the last
few months has the Department provided us with long promised explanations of its
concerns with many of the proposed provisions. The Department has raised numerous
concerns with provisions in the bill and many of those concerns are troubling.
Particularly troubling is the Department’s resistance to the inclusion of all Title V
provisions in Title IV. These Title V provisions have been in place since 2000 and have
a track record of helping Tribes implement Self-Governance and carry out programs
better and more efficiently. Moreover, Congress has already agreed with them and
included them in Title V, so there is simply no reason from a public policy standpoint
why they should net apply to Title IV programs as well.

The bottom line is that there are some very fundamental differences between the
Tribal and departmental positions on a range of issues that will require many more
months and (at the present pace) likely years of discussion before it becomes clear if
compromise language will ever be achievable. Iam hopeful that our continued
discussions will result in a joint Tribal and departmental legislative proposal sometime in
the future. But until that time comes, Tribes should not suffer by being forced to carry
out programs under Title IV without all of the benefits that are presently only available
under Title V.

An Immediate Legislative Solution

. My most fervent wish is that Congress enacts a comprehensive piece of
legislation that will address all pending issues. 1am a realist, however, and understand
that the prospects for developing a comprehensive version of the Title IV amendments
that Tribal and Departmental representatives will agree on in the near term are not good.
Until a comprehensive bill can be developed, I urge you to consider enacting a very short
picce of legislation in this session that will authorize as a matter of right any Tribe with a
Title IV Compact or Funding Agreement to incorporate any provision of Title V that the
Tribe chooses. This idea is not new — in 1996, Senator McCain sponsored a very similar
amendment that allowed Tribes in Self-Governance under Titles Il and IV to incorporate
as a matter of right any provision from Title I of the ISDEAA into agreements negotiated
under Titles Ol and IV.

Enacting such an amendment will result in some important benefits. Most
importantly, it will allow Tribes to incorporate into existing Title IV compacts and
funding agreements provisions from Title V that Tribes know work and will help them
streamline the delivery of services to their people and carry out their governmental
responsibilities in an efficient and coordinated manner. Passage of the amendments will
also help reinforce to the Department that Congress agrees that Title V provisions should
apply to Title IV agreements as a matter of Tribal right and this should help move
forward discussions with the Department over a more comprehensive set of amendments.

The office of legislative Counsel in 2002 previously prepared a version of such an
amendment that reads as follows:

Page 3
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INCORPORATION OF SELF-DETERMINATION PROVISIONS.—Section 403 of the Indian Self-
Determination and Education Assistance Act (25 U.S.C. 458cc) is amended by striking subsection
(1) and inserting the following:

“N INCORPORATION OF SELF-DETERMINATION PROVISIONS.—

“1) 1N GENERAL.—At the option of any participating Indian tribe, any or all of the provisions
of Title I or V shall be incorporated in compact or funding agreement entered into under this title.

“(2) FORCE AND EFFECT.—A provision incorporated under the foregoing paragraph (1) shall—
“(A) have the same force and effect as if included in this title; and
“(B) be deemed to:
(i) supplant any related provision in this title, as appropriate; and
(ii) apply to any agency subject to this Title.
“3) TiMING.—In any case in which an Indian tribe requests incorporation of a provision under

paragraph (1) during the negotiation stage of a pact or funding agr t described in that
paragraph, the incorporation shall—

“(A) be considered to be effective immediately; and

% e S 33

“(B) control the negotiation and any resulting compact or g agT

The only change to existing law that this amendment would implement is the addition of
the words “or V” to 25 U.S.C. 458cc(l).

Conclusion

In conclusion, as you know, Self-Governance has proven to be one of the most
successful options for Tribes to assume and manage programs, services, functions and
activities at the local level that Congress has ever enacted for Indian people. 1know first
hand of this success with my experience at Jamestown. While we have had our
challenges to address, Self-Governance has given us the flexibility to provide services to
our people in the most efficient and effective way possible. My deepest wish is that this
Congress would enact a comprehensive package of amendments to Title IV like those in
S. 1715 so that we can build on the successes of the past 15 years and further enhance the
ability of Tribes to achieve their dreams and goals.

1 understand that a comprehensive package of amendments like those in 8. 1715
will likely not be enacted this session, however, and I am committed to continuing the
work we are engaged inwith the Department to come up with a joint package of
amendments in the future. In the meantime I urge you to seriously consider enacting the
short piece of legislation discussed above which gives Tribes the right to incorporate any
provision from Title V into a Title IV compact or funding agreement.

Thank you very much for the opportunity you have extended to me to express my

thoughts on these critically important issues. I also want to personally take this
opportunity to thank you for your years of support to Self-Governance.

Page 4
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JAMESTOWN S’KLALLAM TRIBE

1033 Old Blyn Highway, Sequim, WA 98382 360/683-1109 FAX 360/681-4643 -

September 8, 2006 Copy Sent Via Emaill  Original Sent Via Mail

James E. Cason, Associate Deputy Secretary
Office of the Secretary

Department of the Interior

Room 6117, Main Interior Building

1849 C Street, NW

Washington, DC 20240

Re: Title IV Seif-Governance Amendments — Tribal Response to May 8, 2006 DO Comments
Dear Mr. Cason:

The Title IV Tribal Task Force is in receipt of and has had an opportunity to review the comments by the
Department of Interior (DOI) Federal Team dated May 8, 2008, to the Tribal Draft of the Title IV
Amendments dated March 3, 2005, We appreciate the time and effort the Federal Team has spent
reviewing the draft amendments and remain confident that our concerns and differences will be resolved
through further discussion.

Along with this memorandum, we enclose a chart that expands on the one provided by DOI on May 8,
2006. Specifically, we note the following:

1. We have condensed the multiple charts provided by DOI into one chart;

2. We have eliminated from the chart all provisions that the DO! and Tribal Team agree on, and
created a separate one page summary noting those provisions (see attached Appendix to
Comparison of Proposed Title IV Amendments to Title V — September 7, 2006),

3. We have added a column for Tribal comments that addresses outstanding issues which need
further discussion and resolution; and,

4. We have added a section at the end of the chart that summarizes concemns raised by DOl in
its June 15, 2005 letter regarding specific Tribally proposed provisions, together with a
summary of the Tribal Task Force responses to those concerns.

We look forward to meeting you and other DOI staff on Wednesday, September 20, 2006 at 9:30 a.m. to
continue our discussion about these issues. If you have any question about these matters please contact
me at 360/681-4621 or call C. Juliet Pittman at 202/628-1151 or email at pitt@senseinc.com and she will
locate me. Thank you.

Sincerely,

W el

W. Ron Allen, Chairman/Executive Director
Jamestown S'Klaltam Tribe and
Chairman, Title IV Tribal Task Force

cc:. George Skibine, Deputy Assistant Secretary, Policy and Economic Development, BIA
Ken Reinfeld, Acting Director, Office of Seif-Governance
Title IV Tribal Task Force
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Comparison of Propos of Tribal Workgroup (9-7:2006) to Title 1V and Title V with Comments

Section | Proposed amendmenis e 2006 | Title IV Tile V Depastment comments ‘Tribal Comments

4011 “The term “compact” means & Mo provision in Title IV, but this. Ne provision Definition of compact. Section .
campat under secion 404, ‘provision in the Title IV 4031 refers to §408, which We disagres, see our response to

regulations. mtroduces undesirable additions. | Deparment comments §
to the regulaory definition.ofa. | 2HOX D below

Compact means an executed compact. See the discussion of

dacurnent that aftirs the §404 betow in the chart.

govermment-to-govermmest

‘elationship between 2 self-

govesnance Tribe and the United

States. The compact differs from

an annual funding agreement

{AFA}in that parts of the compact

apply to al bureaas within the.

Department of the Interior rather

than » single bureap. (25 CFR

10004)

OUD T 1 erm “construssion progam” | No provision in Tite 1V, bt ‘o provison, but tis defnition | Inclusion of new acttviies 1 | Hosing and roads are expresly
‘means a tribal undertaking to provisions in Titke | and in the of “construction projoet” construsction programs. The tisted as within the definition of
complete any or all inchuded Title IV regulations, as follows: " it
‘programs relating fo the The ion project™ i talici current Titie TV regulations. f .
admiistration, plaming, “Cy i mens | (2 i swords in 401D ie., b Formatted: Fort: Nt talk.

Vi ital determinatic programs. ing, desis it w0 1 tras ‘voads, bridges, and | defsmition of roads undet
design, construction, repair, - i a—— F ition of SAFETEA-LU, the Act funding
improvement, i i inee cbjctives for e i > his iy

ridgse, build ocilitis. inclsing, bt 00t Shanning, envimomentst
‘structures, systems or other Yimited to, Rousing, Taw detormination, design, The Title [V regulations, which .

i howsing. construction, repair, improvement, | e shown in the Aext row, already E’f:ﬁ“‘ e i e
taw enforcement, detention, facifities, sanitation and water o expansion of buildings o define “consiruction programs. st 4o oy o 401
sanitation, water supply. systems, oo, fasiites. i The alicized o i) | Somsolide e 4012 and 40/5)
educat inistrat groement, | (e, sdminis ads, b (2)
cornmunity, heatth, rrigaion, | (asilities, imigaion and and bridges, smd housieg) does ok
agricultare, conservation, flood agricultaral work, and water {B) does nol ppear iti

X caion, of port sservation, hot program administration and 40142) The tesmn “construction
Tacilities o for other iwbal port facilities (25 USC 450b(2)) it Title V ks icti " or "construction
purposes. (ltalics added) (1 through (3) of section 450b(m) | as the Title 1V regularions projct” means a tribat

§1000.240 What construction of ihis ille, thas sy otherwise be ‘underiaking selating to the

i AFAars | inchided i administration, planniog,
Subject to this subpart? ndar this part. (25 USC environmenta} drtermination,
{2) Al BiA and non-BIA as8aaa(aKID design, construction, epair,
construction pragraims included i fprovement, or expansion of

are subjet o, bridees, bulldings.

cubpart Thivinchudes e, | Ly SO, et structures, systems o her
‘consuction, Tepa, improvereent, o o the facitities for purposes of housing,

1
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Comparison of Proposed Amendments of Tribal Werkgroup (5-7-2 to Title 1V and Title V with Department Comments
Section | Proposed amendments (Fene 2006) | Tithe IV Title Department comments Tribal Comments
Crpansion, replCeTeTt or Gefinition of constrcion Taw enforcement, detention,
demolition of buildings of projoct” includes the following samitation, waler supply,
facilties, and other refaied work edacation, admiistration,
for Federal, or Federally funded | The term "construction project”- community, health, ivigation,
Tribal, Tasilities and projects. {8 does not include agriculture, conservation, flood
following programs and | construction program controf, transpertation, of port
are not construction administration and activities Facitities or for other tribal
grams and activites: described in paragraphs (1) purposes.
(1) Actisities fimited 1o providing | \hrough (3) of section 450b{m) of
planning services, administrative | this tille... (25 USC 458aantaX D}
7t services, coordinasion.
responsibility for the construction | And 25 USC 4S0b{m(1)-(3)
project, day-to-day on-site provides:
management and administration
of the project, which may include | (1) that s limited to providing
cost management, project planning services and
budgeting, project scheduli
procurement exceps that all (or a combination of such
project design and actual services);
consiruction acriviies are subject | (2)for the Housing Improvement
to all the reguiremenss of subpart | Program or roads maintenance
X, whether performed by a rogram of the Bureey of Tudiar
Tribe/Consorsinm, subcontracior, | Affairs administered by the
or consultant; (2) Housing Department of the Interior, ot
Fnprovement Frogram or road | (3} for the health facitity
7 § i of | i f
B84, (3) Operation and program administered by the
maimenance programs, and(4) | Secretary of Health and Hurman
Non-403(c) progranms... (25 CFR | Services. (25 USC 450b(m¥1)-
1000.240) (italics added) () italics added)

0163) The term “constructionproject” | No provision in Title IV, but The term “sonstruction project™ | Definition of constrction ; -
means a wibal ingthat | definitions of i (A) means an erganized non- project. The §401(3) definition ﬁﬂg;‘,‘&m :’;;’:g:i?
construets 1 or more roads, programs” in Tite fand nthe | continuous mndertoking to of “constrction projest” should | wegn 8RS E S
bridges, buildings, structures, Title IV regulations, as shown | complete a specific set of be swicken becavse thereis o | P TE VL TRERER T
systams or failities for puposes | above precetermined cbjecives for the | need for separate defimtions of | e o L (Rl
of hausing, law enforcement, planning, environmental “construction program” and Gebiton ol sonds under

detention, sanitation, water
supply, education, administration,
community health, irrigation,
agriculture, conservation, flood
control, fransportation, of part
facitities or for other tribal

determination, design,
construction, vepair, improvement,
or expansion of budldings or
facitities, as described ina
construction project agreement;

d

an
(B) does not include sonstruction

“construction project.” The issues
raised by §401(3) can be decided
in the context of §401(2) because
the two sections are nearly
identical

Like the §401(2) definition of

SAFETEA-LU, the Act funding
this activity.
The tribal team agrees with the

federal team's proposal to
consolidate the 401{2) and 403(3}

2
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kgroup (9-7-2006) to Tide 1V and Title ¥ with Department Comments

Section | Proposed amendmenss (lune 2008) | Tithe IV Title V Department comments ‘Fribal Comments
Purposes. (iaics added) Progeam sdminisiraion and program, (e deTmtions by amending £01(1)
actvities described in paragraphs | §401(3) definition of d delefing 401(3) (s above).
(3 through (3) of section 4S0bém) | “construction project”is
of this e, that may otherwise bo. | inconsistent with the Title IV
includedin a funding agreement | regulations and with Tite V
under this pazt. (25 USC ecasse both $3401(2) and 401(3)
5Baaaa(1)) inchude the words “roads,”
“bridges,” and “housing *
1Sy | The e "fanding egreement” | Title IV does not have 3 “Title ¥ does ot inchude “funding | Section 405(s) inroduces We disagree. This brief defiition
saeas 5 fimding agrecment under | definitions section, but, ke Title | agreement” fn ts defioitions additions 1o the contenis of 3| is useful. See also comments
section 40} V., it specifes the contemis of a | section, but it specifies e fanding agreement that are befow in response to final
funding agreement 25 USC | contents of a funding agreement a | undesirable comment under 405(b).
458es. 25 USC 458zt See the discussion of §405(b)
below in the chart
More detats about the conterus of
& funding agreement appear n the
Title 1Y regulations
[T — . ” — . ;
“The term "gross mismanagement” | No provision “The term "gross mismanagement” | Definition of gross Please tet us know what added
eans a significant violation, mcans 3 significan, elear, axd Reductionof | language you have in mind
Shown by ciear and conviteing convincing viotation ofa available funds for 2 progrart is
evidence, of a compact, funding compact, fanding agreement, or | not the only possible consequence
agreement, or statutory or Tegutatory, or statutory of mismanagement. The
egulatory requirement applicable requirements applicable to Federal | Department tmay wart o 3dd
10 Federal funds trnsfersed 0. 5 fonds wansferred to an Indian | language specifying ofher
Indian tribe by a compact o7 tribe by a compact or funding circumstances that evidence
funding agreement that results in 2 agreement that results in 2 ‘mismanagement.
significant secuction of funds significant reduction of funds
avaitible for e included availdile for the programs,
programs assumed by an Indian servioes, functions, or activiies
twibe. {or portions thereat) assamed by
an Indian tibe. (25 USC
As8aal3)
40t | Thetem nchded progran’ | Noprovision No provision Definltion of included program. | We acceptthis proposal.

means any progeam, function,
service or activity (o portion
thereof) that is efigible for
inclusion under a compact or
funding agreement.

The word “included” in §40(7)
should be stricken. As a helpful
shorthand, instead of defining
“included program,” §401(7)
could define “program” as: “The
fermm ‘program’ meatts any
program, function, service or
activity for portion thereof) that is.

inctuded in a funding agreement”
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kgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments (lune 2008} | Title IV Tidle V Depastment comments Tribat Comments
4018) | Theterm “Indian vibe" inacase | Provisions inTide IV andinTitle | Inany case inwhichan Indian | Delfinition of Indian tribe as I
in which an fndian tribe Lss follows: tribe has authorized another including consortium snd tribal :’:;’l;g’;{:'fom‘r:"“';f‘f: g.rns
authorizes another ndian tribe, an oo tbe, a inser-ribal arganisation. The italicized ey, We
fiter-tribal conscrtum, or atribal | At the option of a partcipating | consortium, or a wbal seferences to “intestrval e e tmowing revisiot 10
crganization toplan for or carry | trbe o trbes, any provisions of | organization to plan fo o cany | consortium”in §401(8) are B teopos:
ot o iehwied program oaits | Tite Lshall be made parcof a | out programs, services, functions, | acceptable if an inter-trfbat ‘
behalf in accordance with section | Title IV agreement (§458cc(D | or activities (or portions thereof) | consortum is defined in §401(10) P
403(aX3), includes the other o its behalf under this part, the | as made up of ibes that are Theterm “Indian tribe.” ma st
authorized Indian ribe, nter- The Secretary is directed, upon | athorized Indian tribe, inior- | otherwise separaely eligibleto | hroe o SR L
iribad consortiun, or tbal the request of any Indian irbe,by | fribaf cansortium, or ribal icipate 3 e amton 1t ot ar
otganization. (Halics added) ribal fesolution, o enterintoa | organization shall have the rights | The references to “tribal PR A
self-determination contract witha | ond responsibilites of the organization” shouldbe Sreken | ottt i socordance with
{rlbal organization (G45ORGKD)) | authorizing fudian tibe (except a5 | as unnooessery becauseamibe | 0k e n ARSI e
othersise provided in the may aheady auhorize atbAl | e matboriat s tope o
“Tribal organization” means the | authorizing resolution or in this | organization to carry out a et vgpigion™
recognized governing body ofa | tille). In such event, the term program on its behalf under Title
tribe ot an organization of Indians | “Indian wibe” as used in this part | &
sanctioned by the ribe or shaltinctude such otber “The term "indian tribe,” in a case
democratically elected by the authorized Indian tribe, imer- | in which an Indian tribe
Indi ity 1o beserved | ribal consortium, or tibal aahorizes another indien o, o
(545060)) organization., (25 USC an inter-eibal consortim, o¥4
458aa(b)) (italics added) i isstion 10 plan for or
carry outan included program o1
s behalf in apcordance with
section 403(a)(3), includes the
other authorized fndian trbe, ur
inter-ribal consortinm, eviribal
esganisation. (lalics added)
401) | The term “inherent Federal No provision in Title IV “Fhe tern “inherent Federal Definition of inberently federal

fanction” means & Federal
function that camot legally be
delegated ta an Indian tribe.

functions” means those Federal
functions which cannot legaly be
delegated to Indian tribes. (25
USC 45

function. Section 401(9) should
be siricken. "The Department’s
position, supported by & 1996

af the Solicitor’s

Office, is that inherent Federal
functions must be determined on a
case-by-case basis. Section
401(9), which is ke Titie V,
would likely result in complex
Titigation over whether the

artment can demenstrate that
the “canrot legally be delegated”
standard is met.

We disagree. Nothing in this brief
definition is inconsistent with Mr.
Leshy's 1996 memorandum iid
nothing in this definition will
encoursge fitigation. This
definition is in Titte V and to owr
knowledge there has been no
tiigation related to IFFs under
Tile V since it was enacted in
2000,
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[Note: There is probably &
misprint. “Inter-tribat
organization” should probably
read “inter-tribal consortium ]

tribe or tribes, any provisions of
Titte | shall be made part of a
Title IV agreement (§458ce(D)

The Secrotary is directed, upott
the Tequest of any Indian tribe, by
tribal resolution, 10 enter into &
self-determination contract with 2
wibal organization (§450RaX 1))

*“Tribal organization” means the
recognized govering body of a
tribe or an organization of indians
sanctioned by the tibe or
democratically elected by the
Indian commussity (o be served
(§450b(D)

Provision in Tille IV regulations
as follows:

Cansortium means an
organization of Indian Tribes that

is authorized by those Tribes to

participating in self-governance,
inchuding tribal organizations. (25
USC 458aa(al5))

Tesofution. to enter info a Title |
funding agreesnent on behalf of
the tribes. The Tite IV
regulations foreciose a tribal
‘organization from joiting a tribal
consortium, however, by defining
a consortium as made up only of
tribes. See comment on §401(8),
above.

Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments
| Section | Propossdamendments Gane 2006) | Tie IV Title V Department comments Tribal Comments
F0T(10y | The term “mier ribal consortium® | I sach 61bG requests, two or more. | The term “inter-wibal consortium | Definition of inter-tribal We propose to Gelete fhe
means 2 coalition of 2 ormore | avherwise efigible Indian tribes | means a coalition of two for] consortium. The requirement | definition and use of the term
Separate Indian tribes thatjoin | may be weated as a single Indian | mere separate indian iribes that  { should be added (o §401(10) that | “inter-tribal consortium”
together for the porpose of tribe for the purpose of join together for the purposc of | an inter-iribal consortium must be | throughout the bill
icipating in seit- icipating in Self-Governance. | participating in self-governance, | made up of tribes that are
as 3 consortiam, (5 USC nchuding tribal organizations. (25 | olherwise separately cligble to
458bbbY(2)) (itafics added) USC 458aas(aX5) parsicipats in self-govemance. See
25 USC §45856(R)2).
“Fhis requirement is pasticularly
important if 2 separately eligible
tribe withdraws from a
consortium, Ieaving in the
consortium tribes that are not
separatsly cligible for self:
governance.
40100) | The term "inter-tribal Provisions in Title IV and in Title | The term “inter-tribal consortisn” | Section 491(10) should be
organization” includes a tribal | 1 as follows: means a coalition of o {or] cioken, Tie { atready atlows a | Ve 2Bree. See comment sbove.
organization. ‘mare separate Indian tibes that group of tribes to designate a
At the option of aparticipating | join together for the puspose of | triba organization, by wibal
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments (e 2006) | Title [V Title V Department comments Tribal Comments
articipate in sef-governance
nder this past and fs responsible
for negotiating, exccuting, and
implementing ammual funding
agreements and compacts. (25
CFR 1000.2) Galics added)

401(13) | The term “tribal share” means an | No provision in Titke IV, but the | "The term ribal share” means an | Definition of tribal share. .
indisn tribe’s portion of aff fands | following provisior in the Tidle 1V | Indian tribe’s portion of ll fands | Section 401(13) should be ;Ve;::sﬁ:’gsfgsﬁ%s‘(’xm
and resources that support regulations and resounces thal support stricken because the Title IV -
secretarial included programs that Secretarial programs, services, | regulations define tibal share
are not required by the Secretary | Tribal share means the amount | functions, and activites (or more cleanly, First, the
for the performance of inkerent | determined for that ‘portions thercafy that are not segulations define tribal share to
Federal fonctions. “Tribe/Consortium for a particular | vequired by the Secretary for mean the amount determined by

‘program at BiA region, agency, | performance of inheremt Federal | BIA, thus avoiding disputes over
nd sentral office levels under | functions. (25 USC 458aaals)(8)) | whether BIA has proven that
Sec.403(g)(3) avd 405¢) of the tribesiconsorta are receiving the
Act. (25 CFR 1000.2) full portion of all fandk and
sesouces that support PESAS,
except for what is required for
inherent Federal functions.
Second, te regulatory definition
avoids dispates over what is a
Sinherent Federal fanction” and
disputes over what funds are.
“vequired” for the performance of
erent Federat functions.
203a)2) | tn addition to those Indian tribes | 1n addition to those fndian tibes | In addition to those Indian tribes | Remaving restriction on We agree
icipating in setf-gg icipating in self: icipating i self-g sumber of tribes eligible to
under paragraph (1), an Indian | under subsection (2) of this Under subsection (a), each year an | participate in self-governance
ribe that meets the eligibitity section, the Secrelary, acting additional 50 Indian fribes that | each year. Section 403(2)(2)
criteria specified in subsection (b} | through the Dircctor of e Office. | meet the eligibility crireria should be stricken. Like Title V,
shall be entitled{o participatein | of SelfG may sefect up | specified in subsestion (c) shalf be | Title 1V restricss the number of
self-governance, t0 50 now tribes per year from the | entitled to participate in self- new self-govermance iribes cach
applicant pocl described in govemance. {25 USC ds8aaa- | year 1o 50. This provides for
The Secrctary shall not limitthe | subsection (¢) of this section o | ZbX1) orderly management of the self-
number of additionat Indian trives | participate in self-govemance. ‘govemance program. The trbat
tobe sefected each year from (25 USC 458bb(1)) Workgroup has ot shown the
among Indian tribes that are need to It the restriction on 50
eligible under subscction (b). new eligible tribes per yeas.

403aX® | 1 an Indian iribe authorizes At the option of apanticipating | In any case inwhichan Indian | Tribe’s authorization of inter- ;

another Indian ribe, an infer- ibe or tribes, any provisions of | tribe has authorized another tribal consortium to carry 08t ﬁ‘:‘;ﬁfﬁt";{;‘:j&fzﬁ”

sribal consortium, o a tribal

Title I shall be made ofa

Indian tribe, an inter-tribal

program on the {ribe’s behalf.

6




37

Comparison of Proposed Amendments of Tribal Werkgroup (9:7:2006) to Title [

V and Title V with Department Comments

Section | Proposed smendmens Jone 2006) | Title IV Tifle V Department comments Tribal Comments
organization to plan for or carry ‘Title IV agreement (§d58ce()} consortium, or 3 tribal “The italicized references to “inter- | should be swricken, We do not
out an inclded program on its crganization 1o plan for or carry | iribal consortium” in §403(a)(3) | agree that the term “iribal
behalf under tis title, the The Secretary is directed, upon | out prograns, services, fanctions, | are acceptable if an inter-tribal orgatiization” should be removed,
authorized indian tribe, inter- the requesi of any Indian tribe, by | or activities {or portions thereol) consortivim is defined in §401(10) | We propose the following
tribal consortium, or tribal tribal resolution, 1o enter inte a on its behalf under this part, the as made up of tribes that are revision % this provision:
organization shall have the rights self-determination contract witha | authorized Indian tribe, inter- otherwise scparately eligible to
and responsibilities of the tribal organization (§450f(a)(1)) | tribal consortium, or tribal ‘participate in self-govemance. “If an Indian tribe authorizes
authorizing Indian tribe {except as organization shall have the rights References to “tribal another Indian tribe, or a tribal
otherwise provided in the “Tribal organization” means the | and responsibiites of the ization” in 403(a)3) orgenizatiors o plan for or carry
authorizing resclution) (lalics | recogmized goveming body of a | authorizing Indian wribe(except as | should be stricken as unnecessary. | out an included program on its
added) #ibe or an ization of ndians therwis ided i the at §3401(3) & ‘behalf under this tide, the

sanctioned by the tribe or authorizing resolution or in this 401(10), above: authorized Indian tribe, or tribal
democraticalty elected by the. title). In such event, the term if an Indian tribe authorizes organization shall bave the rights
Indian community to be served “Indian trbe’ as used in this part another Indian tribe, 01 an iner- and responsibilities of the
(54506(0) shalt inctuds sch other authorized | rribal consortium, authotizing Indian tribe (except as
it tribe,inter-bal crganisation to plan for os carry | otherwise provided n the
consortiaum, or teibal organization. | out an included program on its authorizing resolution).”
(§4582aa(b)) ‘behalf under this title, the
authorized Indian tribe, or infer-
tribal consortion, ox-ribel
ovganization shafl have the vights
and responsibiliies of the
authorizing indian tribe {except 25
otherwise provided i the
authorizing resolution). (Htalics
added)

403{a)(4) ‘Two or more tribes that are not Heach tribe requests, two ormore | The term “inter-tribal consortium™ Section 403{a)4) should be We disagree. Ifa tribal
otherwise eligible under otherwise eligible indian tribes yneans a coalition of two for} stricken. Titte [V requires tribes o organization is eligible none of its
subsection (bymay be reated asw | may be treatcd a 3 single Indian | more separate Indian tmibes that | be separately eligible for self- b tibes need to b slighle
single Indian tribe for the purpose | tribe for the purpose of join together for the purpose of governance int order (o participate by themmselves. The Department
of participating in icipating in Self-Governance icipating in self- na i has interpreted Tide 1V in this
25 a consostium if-{A) each as a consortium. (§458bb{bX2Z)) including tribal organizations. Title V does not address whether smanner for many years and he
Indian tribe so requests; and (italics added) (§4582a3(a)(5)) tribes participaling in & Deparanents comments sbout this
(B the consortium itselfis consortummustbesepamiely | o R SO
etigible under subsection (b). eligible for seif-govemance. existing practice.

{Tnatics added) g

403(a)(5) An Indian tribe that withdraws No provision An Indian tribe that has Automatic eligibility for self- ~ 0

@ from participation in an inter- Withdrawn from participation in | governance of tvibe that has Xjﬂ;ﬂs‘s*’gm“mmo""m‘"’::; 5
t5ihat consortium or sl an inter-tib jurn of ribal n e ot e peonsion ot
organization, in whole or in part, organization, in whole orinpart, | Section 403(a}SKA) shouldbe | (S SB NRATIIL D o
shall be entitled to participate in shall be entitled to participate in stricken. Neither Title IV nor Title

self-governance if the Indian tribe

seif.governance provided the

V allows a iribe that withdraws.

participate "if” it is "eligible under

7




Comparisen of Proposed Amendments of Tribal Wo

38

kgroup (9-7-2006) to Title IV and Tidle V with Department Comments

Section | Proposedt amendmenis (fane 208) | Title IV Title V Department comments Tribal Comments
s efigible under subsection (). Indian tribe mects the eligibility from a consortium or tribal subsection (b)".
criteria specified in subsection (c). | organization to participate in self-
(§458a23-2b)2KA)) ‘govemance ualess the tribe is
otherwise elighle for self-
govemance.
403(2)S) | 1fan Indian tribe withdraws from | No provision 1fan Yndian tribe has withdrawn | Tribal shares for tribe that S comments sbove sbaut the
® ‘participation in an inter-tribal from participation in an inter- withdraws from coBsortium o | gererton of the tert <(nter-tribal
consortinm or tribal organization, tribal consortium or tribal tribal arganization. In consortiur” throughout the bith
the Indian tribe shall be entitied o organization, that indian tribe evaluating §463(a)5KB), the We agree with the other proposed
its tribal share of funds and shall be entitled to its tribal share artmen! is concerned whether changes.
resources supporting the included of funds supporting those the withdrawing ibe and the
prograrms that the lndian tribe witl ‘programs, services, functions. and | cansortium will have enough
be carrying out under the compact activities {or portions thereof) that | resources to carry out programs,
and funding agreement of the the Indian tribe will be carrying | afler the withdrawing tribe takes
Indian tribe. out under the compact and away its tribal shares from the
funding agreement of the Indian consortivm. I any case,
tribe. (§458a22-20H2XB) §403(a)(5)(B) should be amended
1o read, “1f an Indian trf
withdraws from participation in
an inter-tribal consortium er-iribal
esganization, the Indian Iribe shall
‘be entitled to its tribal share of
funds and resources supporting
the ineluded programs that the
Indias tibe wiisbe-careying 13
catislett I g7y out under the
cornpact and funding agreement
of the Indian tribe."* As written,
§403(a)5)(B} commesponds to Title
V.
403(a}(5) “The withdrawal of an Indian tribe | No provision in no event shalt the withdrawal i il § h the We di -
© from an inter-tribal consottium or of an tndizs tribe from an inter- 1 i5 concerned whether o p
tribal otganization shall not affect bl consortium or tribal the withdrawing fribe and the changes o delets the ierm “tibal

the eligibility of the inter-tribal
consortium or tribal organization
1o participate in sel{-governance
on behalf of 1 or more other
Indian tribes.

organization affiect the eligibility
of the inter-tribal consortium or
sribal organizati icipat

consortiam will have enough
TESOUTLES 10 €Ty Ot Programs,
ater the withdrawing tribe takes

organization” and to 3dd
Clarifying language about the need
for member tribes to be

in seif-governance. (3458a-
2030

away its tribal shares from the
consortium. n any case,
§403(a)(S)(C) should be amended
to read, “The withdrawal of an
Indian tribe from an inter-tribal
consortium eFsrbak-organization
shall not affect the eligibility of

eligible to
participate i elf-governanee,
Also, as mentioned sbove, we
‘believe that all references to intee-
tribal consortia throughout this
provision shoutd be Geleted.
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kgronp (9:7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendrments Gune 2008) | Title IV Titie V Department comments ‘Tribal Comments
the inter-tribal consortium er
rbakorgamieationto participate
inself-governance on behalfof 1
3
See comment for §403)3),
sbove:
403()5) | An Indian tribe may filly or No provision No provision Tribe’s right to withdraw its ; i the
Oy | parialy witidraw froma wibatshares from st oty
pastcipating inter-trbal consortiom’s funding o abos. we propooe
consortium or tribal organization reement, in evaluating D s o e M al
fts tribal shase of any included SHO3aNSHDNGM the Department | oo oS o o
program i & compact or fnding s concemed whether (he
agreement withdrawing tribe and the
consordum will have enough
‘esources 10 CATY OuL PrOgrams,
after the withdrawing fribe fakes
away its riba) shares from the
consortium. In any case, the
words “or trbal organization” in
§403(a)(SXDX5) must be stricken.
See SOL advice at §3401(8).
101(10), 403)3), &
403(s)(SC). The effect of
§403(@(SNDY) would be similar
to the offect of §403(a)(S)(B),
which o Title V.
403(a}5) | (28) A withdrawal under clause (i) | No provision No provision The references to “inter-tribal ; .
OXE) shall become effective on the date consorium” in §403(a)SHDXii) zfgfm::;t‘:{:ﬂ“ﬁmm
specified in the resolution that are acceptable ifammer-trbal | ot S SETE
authorizes trznsfer (o the consortiums is defined it J0I(10) | e e
pesticipating tibal organization of as made up of tribes that are e et
inter-tribal consortium. otherwise separately cligible to
(ob) In the ahsence of 2 date participate in self governance.
specified in the resolution, the The references to “tribal
withdrawat shall become effective organization” should be stricken
on-- a8 unnecessary because 3 ibe
1 the sarier of-- may already authorize 3 tribal
{AA) 1 year afler the date of organization to carry out
submission of the request or program on its behalf under Title
(BB) the date on which the [_See comment on §401(10)
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Proposed amendments (June 2006) Title [V
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Title V

Department comments

kgroup (9-7-2006) to Titie IV and Title V with Department Comments

Tribal Comments

funding agreement expires; of
{11) such date as may be mutually
agreed upon by the Secretary, the
withdrawing indian tribe, and the
tribal organization o inter-tribat
consortium that signed the
compact or funding agreement on
‘behalf of the withdrawing indian
tribe, inter-tribal consortiumy, of
tribal organization.

4035
()

if an Indian tribe or tribal
organization eligible to enter nto
a self-determination contract
under title 1 ot & compact of
funding agreement under this fitie
bty of partially withdraws from a
‘participating inter-tribal
consortium or tribal organization,
the withdrawing Indian fribe—
{§) may clect fo enter [fnto] a self-
determination contract or
compact, in which case--

(aa) the withdrawing Indian tribe
o tribal organization shall be
entitted 10 its tribal shase of funds
and tesources supporting the
included programs that the Indian
tribe will be carrying oul tnder is
own seif-determination contract o7
compact and funding agreement
{calculated on the same basis as
the funds were initially alocated
tothe funding agreement of the
inter-iribal consortium or tribat
organization); and

{bb) the funds referred to in
subclause (I) shall be withdrawn
by the Secretary from the funding
agrecment of the inter-iribal
consortium or tribat organization
and transferred to the withdrawing
indian tribe, on the condition that
the provisions of sections 102 and

No provision

i an Indian wibe has withdraws
from participation in an inter-
tribal consortium or tribal
organization, that Indian tribe
shall be entitied to its tribal share
of funds supporting those
programs, services, fanctions, and
ativities (or portions thereof) that
the Indian tribe will be carrying
out under the compact and
funding agreement of the Indian
Iribe. (§458a02-200)(2X(B)

105(3) of this title, as appropriate,

In evaluating $403(3X5KE), the
Department is concerned whether
the ing tribe (or the

We disagree about the need o
delete the torm "ribal

Secretary, for a withdrawing tribe
that elects pot to enter into 2 638
agreement) and the consortium
will have enough resources to
carry out prograsms, after the
withdrawing tribe takes away its

tribal shares from the consortiunz.

In any case, the phrase, “or tribal
organization,” should be stricken
wherever it i

in
§403(a)(S)E). See SOL advice at

$403(SKB).

that the term "inter-tribal
consortiwn” be deleted.
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Comparison of Prop Amendments of Tribal Workgroup (9-7-2006) to Title 1

V and Title V with Department Comments

Section | Proposed amendments (e 20059 | Tile IV Tite V Department comments ‘Tribal Comments
Sball appty (o the withdrawiog
indian wribe; or
() may elect not to enter 2
contract or compact, in which
case all funds not cbligated by
the inter-tribal consortium
associated with the withdrawing
tribe’s retumed included
‘rograms, less close-out costs,
shall be returned by the inter-
tribal consortium to the Secretary
for epesation of the icluded
progarns included in the
withdrawal
403X} | 1 an Indian wibe elects to operate | Noprovision in Title IV, but these | No provision Automatic right to elect 2 ’
® all ot some included provisions in Title 1 explain what ‘mature self-determination E‘;WC‘F “:m"y :‘mﬁno‘:)mmp:w
carried out under 3 compact o a mature contract is and the tontract. In evaluating tribal draft, is that correct?
funding agreetnent under this itle | advaniage it has §403(a)(SXF), the Department is ) )
throvgh a self-determination concerned whether the
coniract under title 1, 2t the option | “mature contract means a self- withdrawing ribe and the
of the Indian tsibe, the resulting | determination contract that has consortiam will have enough
If-determination contract shall | been conti ed by a resources to catry oul progrars,
bea I i ribal organization for lhyce o afler the withdrawing tribe takes
contract. more years, and for which there away its iibal shates fiom the
are na significant and material consortium. Section 03(2)(SKF)
audit exceptions in the anmuat would allovw 2 tribe to choose to
financial audit of the tribal have a matuse scif-determination
organization: Provided, That upan contract instead of semaining in a
the request of 2 ribal organization consortium. A mature self
or the tribal arganization’s Indian determination contract can be for
tribe For purposes of section an indefinite term. An indefinite
450fa) of this title, [a} contract of contract term i3 nof significant 1o
the tribal organization which the Department, but lack of
meets this definition shall be adequate funding for the tribe and
considered to be a mature contract the consortium is.
(§450b(h)
A self-determination contract
shall be- for a definite o an
indefinite term, a5 requested by
the tfbe..., in the case of a matire
contract, (§450H(CH1NBY)
403(b) Tobe eligible to participate in | The qualified applicant pool for | The quatified applicant pool for | Eiigibility for participation in

1
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kgroup (9-7-2006) to Title [V and Title V with Department Comments

Section | Proposed amendments (e 2008) 1 Title IV Title V Department comments Tribal Comments
sell-governance, an Indian Iribe IEG T consistof | seif. ot . Tn cvaluating | 1) We agree o add the word
shall-- each tribe that— each Indian tribe that- §403(b), the Department is "suceessfully” between “shall -
(3) complete the plamning phase | (1) successfully completes the (A) successfully completes the | concemed whether 3403)'s (1" and "complete”;
described in subsection (c}, planning phase described in planning phase deseribed in Iiberalization of Title 1V and Fitle
(2) request partcipation inself- | subsection (d) of ths section; subsection (d); V requirements would allow 2) We do ot agree that the
‘governapce by resolution or other | (2) has icipation in | () bas ieipation n | tribes that are not competentto | standards for Snancial subility
olficial action by the tribal SelE.Govemance by resolution or | self-governance by resolution or | pasticipate in and financial
governing body; and othes officia action by the tribal | other official action by the Firs, §403(b) removes the word | capabilicy are weaker in the tribal
@) demonstrate, for the 3 fiscal | governing body; and goveming body of each indian | “successfully” in subsection 1,50 | proposal. This new Ianguage,
years preceding the date on which | (3) bas demonstrated, for the tribe 10 be served, and 25 to minimize the v's | which has worked well in Title V,
the Indian tribe reqests previous three fiscal years, (C) has demonstrated, for 3 fiscal | evaluation of a tribe's plamning | allows for a tobe to cure:a
participation, financial sability | financial stability and financial | years, financial siabitity and phase. Second, $403(b) lowers | problem in an audit before it can
and financial capability as Tinancial managemen capability. | the standard for demonstrating | be eligible so the Department’s
capability as evidenced by the evidenced by the tibe havingno | (§458322-2(eX 1)) Sinancial stability and financial | intcrest to ensure that good
Indian tribe having no uscorrected | matesial audit exceptions in the ‘management capability 10 the Sinancial management practices
significant and material audit required annust audit of the self- | For purpeses of Whis subseetion, | Tille Vstandard Rather than | are in place is addsessed

ons in the fequires ann inati fthe evidence that, during the 3-year | having “no material audit
audit of its self-determination ar | iribe. (§4585b(c)} period referred to in paragraph | exceptions.” 2 tribe need only 3) This section hes nothing to do
self-governance agreements with (IXC). a0 Indian tribe had no have “no uncorrected significant | with the number of tribes that can
any Federal agency. ignificant and terial audit exceptions™ | be adimited o the quaiified
‘material audit exceptions inthe | (itafics added). Section 403(b} | applicant pool, which is covered
recquired annual audit of the Indisn | implicitly removes the restriction | in § 403(a) above:
tibe’s self-determination on the sutmber of tribes that can
contracts ot self-govemance be admitted to seif-governance
funding agreements with any each year by removing the
Federal agency shall be refersnce to “qualified applicant
conclusive evidence of the pool” that appears in Titles 1V and
required stability and capability. | V.
(§458a2-2X2)
408(pK1) | A compact.shall-- (1) specify the | No provision Each compact.shallset forth (e | Definition of conpact~ the terms | e gicueree iyt this defiition

general terms of the government-
to-government relationship
between the indian tribe and the
Secretary, and

general terms of the government-
to-government relationship
hetween the Indian tribe and the
Secretary. (25 USC 458a02-3(0)

of the government-to-
government relationship.
Sestion 404(bY1) should be
stricken. Section 40401 is
unnecessiry because the Title 1V
regulations define ™ -
satisfactorily. Section 404X1)

is also worded awkwardly. To
“specify the general terms of the
govemment-to-government
relationship” is self-contradictory.
“Fitle V, by contrast, says that the
compact shail “set forth the
general terms.” Stil, the language

should be stricken. We think the
statute should define this critizal
term. We also prefer the Ianguage
in Title V to the language i the
Title IV regulations and do not
believe that there any inkesent
contradictions in the fanguage.
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Section | Praposed amendments (fone 2008) | Title IV Title V Department comments Tribal Comments
o the Tille 1V regulations &
superior. The regulations say thay
the compact “affirms the
overnment-to-govemment
refationship.” (25 CFR 1000.4)

04X | A compact. shall-..(Zyinclude | Noprovision Each compact..shall sct forth the | Sostion 404(b)2) should be ; "

& 404c) | such terms as the partics intend ‘general terms of the government. | stricken. Sections 404(b) & (€} ::;:“mmm; f;g‘m;""a‘;‘j“"“ set
shall control year afteryear fo-government relationship comespond to Tike V. Butterms | o o ON AR e
(404(2)) berween the Indian tribe and the | about specifie programs stould | pou S R NS S

Secretary, including such terms 25 | appear i funding agreements, | oo
A compact...may be amended only the parties intend shalt conrol | even when they are imtended fo
‘by agreement of the parties. year after year. Such compacts cantrol yeaz after year, so that
(804 may only be amended by mutual | they can be negotiated in tandem

agreement of the partics. (25 USC | with fanding

458a2a-30))

404d) & | The effective date of a compact | Nog The effective date of acompact | Effective date and duration of N .

404(e} under subsection (3) shalt be—{(1) shall be the date of the approval | compact. The language, Y;;z,‘:ﬁ;;fmchfcb‘:t‘w’;?m
the date of the execution of the and execution by the Indian tribe i on | s bt
compact by the Indian tribe; of (2) o another date agreed uponby | in §404(e) should be stricken. s s o iy b temmated
another date agreed upon by the the partis, and shafl remainin | Sections 404(d) & ) comespond | 0l T b b
parties. (404(d)} effect for so long as permitted by | to Titie V. perties, retrocession, or

Federat faw or unti] terminated by ww‘mﬁ on These ae
A compact under subscction 2) routual written agreement, The lamguage, “vewocession, or | foo e eerts
shall remain in effect for 5o long ion, or fon, (25 ion.” on bt we befere need to b cleatly
2s pormitied by Federat law or USC 45Bana-3(} because: $40405) calls for Soeied outin o st
until terminated by written compacts to “include such ferms
ement, retrocession, of as the partics intend shall control

reassumption. (404(e)) year after year.” If compacts

vemsin simpte affirmations of “the

govemment-to-government

refationship between a self-

govemance Tribe and the Linited

States,” 25 CFR 1000.4 &

1000.161, there is no grownd for

ferminating them based on

retrocession of ressumption of

particular programs

4051)(1) | A funding agreement shall, s Each funding agreement shall-- | ach funding agrecmaent . shall, s | Contractible BIA and OST We i The conceptof

Sy determingd by the Indian wibe, | (1) authorize the tribe to plan, determined by the ndin e, | programs. The language,“and | i (BT TERC
suthorize the Indian wibe fo pian, | conduct, consolidate, and suthorize he Indian trbe toplan, | reseive fullibal share fanding” | 1nd it ear of thoughtul
conduct, consolidate, administer, | administer programs, scrvices, | condust, consolidate, adminisier, | in § 405(bX1)(A) should be earon o

13
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Section | Proposed smendments (ne 2008 | Title IV Title V Department comments Tribal Comments
nd roceive bl ribal share Tunctions, amd scAviGes, or nd receive {all ibal share ‘Scken even though It paralleks | betwoen ribal and federal
Fanding for all programs carried. | portions thereo, administersd by | funding, inchuding tribal shares of | the langusge in Title V. “Tribal | representatives about how to firly
out by the Bureau of Indian the Department of the mecior | discretionary Indian Health shares” i not necessarly the and sccurately calculate the
Affairs and Office of Special through the Burcau of Indian ice competitive grants appropri for aumount of fands that a ribe
Teustee, without regard tothe | Affairs, without regard ta the {excluding congressionally calcalating the funding amourds | shouid be eptited to be paid when
agensy or office within which the | agency or office of the Bureau of | eamarked competitive granis). | that the “Secretary wouldhave | it assumes specilic PFSAS. “These
program s performed (including | lndian Affairs within whichthe | for all programs, services, otherwise provided for the are concepts that work well in
funding for agency, area, and | program, service, function, and | functions, and actvities (or operation of the progroms™ (25 | Title V and there is no reason why
central office fimctions in activity, or portion thereofis | portions thereof), that are cartied | US.C. § 450j-1@aX1). The they cannot work well within
accordance with subsection ‘performed, including funding for | out for the benefit of Indians wording of Tile IV is prefersble. | DO, for BLVOST programs
409(c)), that i) are provided for | agency, area, and oentral office | because of thefr status 25 Indians especially.
inthe Act of Aprit 16,1934 (25 | functions in accordance with without regard 1o the agenicy o
US.C. § 452 ctseq ) (i) the subsestion (X3 of s section, | office of the Indian Health Servioe
Secretary administers or the and including sy program, within which the p
benefit of Indians under the Act of | service, function, and activity, or | serviee, function, or activity (or
Noverber 2, 192 (25 US.C,§ | portion thercof, administered portion thereof) s performed (25
13), or any subsequent Act, Gil) | under the authority of — (AYthe | US.C. § 4SBasa-a(bX1)
the Secretary administers for the | Actof April 16, 1934 (25 US.C.
benefit of Indians with 452 et seq., (B) the Act of
appropriations made to agencies | November 2, 1921 (25 USC. 13%
ather than the Department of the | and (C) programs, services,
Interior, or (v) are provided for | Fanctions, and activies or
the benefis o Indians because of | portions theroof sdminisiered by
their status 25 ndians. the Seceetary of the Interior thal
are otherwise available (0 Indian
ribes or Indias for which
appropriations are made to
agencies other than the
Department of the Interior {25
US.C. § 458cclb)(1))
40sX(1) | Programs described in None Such programs, services, BIA and OST programs are ; -
® subparagraph (A) shail inctude alt functions, or activities (or portions | contractible if Indians are mﬁ ‘mmm“;; 2
programs with tespest o which thereof} include aliprograms, | primary or significant

Indian tribes or Indians are
rimary or significant
beneficiaties.

services, finctions, activities (or
portions thereo). icluding
granis..., with respect ta which
Indian trbes o Indians are
‘peimary or significant

beneficlaries. Section
405(BX1)(B) should be stricken.
Although it parallels § 45822~
A(b)(2) of Title V. its ambiguous
warding allows more than one

i jon. Under one

the
Department of Health and Human
Services through the Indian
Health Service and all local, field,
service unit, ares, regional, and
central or national

interpretation, the subsection is.
superfluous. Under the

interpretation, the subsection does
not serve the Depariment’s
interests.

incomprehensible. We believe
that if a program was established
by Congress with indians as either
“primary" or “significant”
‘beneficiarics that it shouid be
compactable as a matter of right
by the affected tribe(s).
Assurting, as the Department's
comuments does, that tribes will
ook after ron-indian interests
Iess vigorously than the Secretary

14
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Section | Proposed amendments (fune 2006 | Title IV Titte V Department comments Tribal Comments
office functions so administered Title V allows iribes to contract would is ridiculous and insulting
under the autharity of 4A) PESAS with respect to which o the integrity of tribal
fvarious acts]; {F) any other Act | tribes or Indians are primary or | governments. Tribes have every
of Congress authotizing any significant beneficiaries when the | reason and motivaticn to ensure
agency of the Department of PFSAs are (1) administercd by the | that they carry out programs that
Health and Human Services o | Indian Health Service and (2) impact Indians s primary or

administer, cary out, of provide
financial assistance to such &
program, service, function o
activity (or portions Ihereof)
described in this section that is
camied out for the benefit of
indians because of their status as
Indians; or (G) sty other act of
Congress authorizing such a

service, fungtion, ar
activity {or portions thereofy
carried out for the beniefit of
Indians under which
appropriations are made available
toany agency other than an
agency within the Departient of
Health and Human Services, in
any case in which the Secretary
administers that program, service,
function, of activity {or portion
thereof) (25 US.C. § 4582aa-
ABX2)-

carried out for the benefit of
Indians because of their status a5
Indians.

significant beneficiaries
successfully, and doing 50 requires
that the intevests of non-Indians

Section 40SQ)(1X(B) alfows tribes | who may tangentially benefit from
o coniract FFSAs that are carried. | the programs be managed just as
out by BIA and OST with respect | well as the portion of the program
1o which tribes or Indians are that affects Indians. The

privary or significant insinuation that tribes would
beneficlarics. discriminate against non-indians
I § 40S(b)(1)(B) is vead as in carrying out these programs is

E i i purely ical and not based
405X 1)(A) that PFSAS be on fact

carried aut for the benefit of

Indians because of their status a5
Iadians, aothing is to be gained by
adding that tndians may be
primary or significant
Yeneficiaries of the programs.
Under this reading, § 405()X1XB)
should be swicken as unnecess:
But § 405(b)(1)(B) coutd be read
25 expanding the fist of
contractible PFSAs in §

405X 1HA) 10 include PESAs
that are carried out by BIA and
OST with respect to which tribes
or Indians are primary or
significant beneficiaries, although
the PFSAs are not carried ont for
the benefit of Indians because of
their status as Indians. These
would be PFSAs for which
funding has been transferred to
BIA or OST from another lnterior
bureau or office.

“This reading gives § 405X 1HB)
a different meaning than
4DS(LY1HA). It poes beyond
Title V by authorizing contracting
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Tribal Comments

Section | Proposed amendments (unc 20063 | Title IV Title V Department comments
o
of PFSAs not intended to serve
Indians exclusively. This reading
is unfavorabe to the
Department’s interests if the
sartment is concerned thal

tribes will look after non-Indian
interests less vigorously than the
Secretary would. This reading is
Tikely to be a first step in a
legistative campaign to render
non-ndian PFSAS contractible
under Public Law 93-638

405(6X2) | A funding agreement under Fach funding agreement shall- | None Contractible non-BIA "

() subsection (a} shall, as determined | ...subject to such terms as may be programs. Section 405(b)(2)(A) X:::S,m [ffem Dmfmgs
by the Indian tribe, authorize the | negotiated, authorize the tribe to should be sticken because Tifle | iuu'Cco's dosiui Ay, Our
Indian tribe to plan, conduct, ‘plan, conduct, consolidate, and 1V is preferable. Section positon is hat the Department
consalidate, admiister, and admivister programs, services, 40SGX2NA) goes beyand Tite V| B o over
receive: full tribat share funding | functions, and activities, or and removes necessary Secretarial | {0 cume PESAS and
for all programs carried out by the | portions thereof, administered by discretian and negotiation related finds from non.BIA
Secretary outside of the Burcau of | the Department of the tnterior, authority. Under Title IV, wibes | yroau ifthey are PFSAS that
Indizn Affairs, without regardto | other than through the Burean of miy carry out PFSAS were established for the beneft of
the agency or oftice within which | fndian Affairs, that are otherwise administered by non-BIA bureaus | 1o e ivich i he exact
the program is performed, available to Indian tribes o and offices, “subject tosuch s | or oo under Title Dot if
including funding for agency, indians, as identified in section asmay benegotiated” Section | pugen TSNS (O
area, and central office functions | 458ee(c) of this title, except that 405N 2YA) would make beneficiarics (which is a slight
in accordance with subsection nothing i this subsection may be agreements to carry out such expansion of Tie I's anguage but
409(c). The programs within the | construed to provide any tribe PPSAs obtigatory “as determined | oo iecent with past views of the
scope of this subparagraph (A) are | with a preference with respect to by the Indian tribe.” Section Department). Tie V's provisions
thase provided for the benefit of | Ihe opportunity of the tribe to 405(OX2)(A) introduces language | 5, P T O B

Indians because of sheir status as
Indians, or those programs with
respect to which Indian wibes or
Indians are primary or significant
‘beneficiaries.

administer prograrms, services,
functions, and activities, or
gortions thereof, unless such
preference is otherwise provided
forby law (25 US.C. §
45802}

that Fanding agreements shall
authorize tribes fo “receive full
tribal share funding ™ Title 1 and
Title IV, however, 4o not contain
entitlemsents to “wibal share™
funding, This language is
undesirable becanse “tribal
shares” are not necessarily the
appropriate methodology for
calculating the funding amounts
that the “Secretary would have
otherwise provided for the
operation of the programs” (25
U.S.C. § 4505-1(a)(1)). Finaily,
$405(bX2)(A) goes beyond Title

issues because they were
developed based on 3 different
background and arc consistent
with Tile VI, which requireda
study on the Feasibitity of
compacting non-IHS DRHS
PFSAs, which s not being
proposed here.
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Tribal Comments

Section Propased amendiments (hune 2006} Title IV Title V Department comments
V in authorizing tribes to contract
PFSAs carried out by non-BIA
‘bureaus and offices with respect
1o which tribes or Indians aze
primary or significant
beneficiaries, Tite V dots not
authorize tribes to contract
programs carried out in HHS
oulside THS. Nor does Title V
authorize contracting of PFSAS
that are not intended to serve
Indians exclusively,
505()2) | Programs described in None None Expanding contractible non« .
® subparagraph (A) shall incude, 3t BIA programs to Include r‘:;t‘;‘:o";:':‘e i“:“":?;’b:fh"e"d
e optian of the tribe, all programs perfaining to fivhineiebirin it
programs (or portions thereof) resaurces in which tribss have | (RS TRBNOE
that restore, maintain or preserve federally eserved rights. The | €S BRSO oL
a resource (for example fisheries, provision that he Secretary shall | (o0 2 L S e REE
witdlife, water or minerals) in make avilable  share of nding | poco Co IS L
which a rfbe has a federally proportiona tothe ribe'sshareof | fosc = S TN B ALIE
reserved right: Provided, that the the resource shouldbe sricken, | oo, DESSTRAC AN TA
Secretary shall make avaitable a Management of a resource is o
proportional share of the funding ikely torequirean megrated | pio BRI
of such a program {or portion plan. ibes werepermitdro | RIS B TRt
hereof) that the Secretary would jonal sares of | | e he
otberwise provide (o restore, fands and to design management Y
maintain or preserve such 3 ‘programs independently, itis Pepartment’s own managems
sesource in an amount equal 10 the likely that effective management | 7
proportional share of the resource prograras could ot be:carried out
that is associated with the tribe's 10 protect the resources.
federally reserved right
405(b)4) | Nothing in this section- None Nene No bar to contracting programs

{A) supersedes any express
statutory requirement for
compeitive bidding, or

{B) protiibits the inclusion in &
funding agreement of a program
in which non-Indians have an
incidental or tegally identifisble
interest.

with non-indian interests or to
campetitive bidding
requirements. Subsection
405(BX4XB), stating that the
section does not prohibit inclusion
in a funding agreement of a
program in which ton-Indians
bave an incidental ar legally
identifiable interest, should be
stricken. Like §8 405(bX(1)(B)

We disagree. The Department’s
cormments are incomprehensible.
This provision is meant to make
clear the rights that tribes have
proposed in § 405(X(1)-(3) are
not undermined after the statute by
technical arguments that hostile
Department persosne] conld raise
to fhrwart the intention of
Congress.
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Section | Proposed smendments (une2006) | Title IV Titie V Department comments Tribal Comments
e
and 405(BU2YA). § 405(X4XB}
goes beyand Title V by
recoguizing that PFSAs may be
contracted even though they are
Dot intended to serve Indians
exclusively
4050)5) | A fonding sgreement shallnot | Each funding agreement shall(4) | None ‘Types of funding excluded from —
‘authorize an Indian tribe o pian, | probibit the inclusion of fands fanding agreements. Section xsxf;:mwi:,mrﬁfx“ﬁmc
conduct, administes, or receive | provided~A) pursuantto the 405(bX5) should be stricken. e Cxeptics af o language in
ribal share funding under any | Tribally Controfted Community Subsections (A) and (8) have e | (e BRIt S E BB
program thal-- Colfege Assistance Actof 1978..; same effect s Title IV, but Tile | Sogtir 4 K cnaa Trimen
(A) i provided under the Tribally | (B) for elementary and secondary 1V's wording is preferable. sagroe ad would fike e optian
Controtted Commuity College | schools under the formula Indian ribes do not receive e cing  porton or ot
Assistance Act of 1978 (25 US.C. | developed pursuant to section funding undes the Tribally the Flstnend gation proect
1801 etseq)s 2008 of thistitle and (C) the Controlled College or University
(®) is provided for clementary and | Fiathead Agency Irrigation Assistance Act, as amended, and
secondary schools wider the Division of the Plathead Agency they do not receive tribal share
formula developed under section | Power Division, except that funding under 25 U.S.C. § 2008,
1128 of the Educationa) nothing in (his section shall affect Therefore, the wording of §
Amendments of 1978 (25 US.C. | the contract authority of such 0S(OXSHA) & (B is macourate
§ 2008y and divisions under section 450f of The Department is opposed 1o the
his title...(25 US.C. § elimination of § 40S(5)(S)
4S8celby(d). because of ongoing negotiations
relating to the Flathead Irrigation
projecL
4056X7) | A fimding agreement shath, at the | None in the statale, but see 25 | At the option ofan Indian tribe,a | Base budgets for BIA and non- sctent's interoretati
aption of the Indian tribe, provide | C.F.R. §§ 1000.105-1000.108. funding agreement may provide | BIA funding agresrments. Lhﬂnnm‘w;h‘ “inf,“;?mj;:‘;‘“g d
for a stable base budget specifying | For example: for a stable base buget specityi | Section 405(X7) expandsthe | oo B LI IS FERECL E
the recursing funds {including the recurring funding (includi cancept of which | ey e advantages of
funds avaitable under section ATribe/Consortium self- forpurposes of this provision, | appearsin 25 CFR Pan 1000 | o et b, SECEONS
106() tobe tarnsferred o the | govemance bascbudgetisthe | funds available under section with efezence (oanmal GING | Serged ta o A programs
Indian tribe, for such period as the | amount of recurring funding 450j-1(a) of this titke to be agrecments for BIA progrums, 1 | 1ot o puenand o b vsieg out
Inclian tribe speifies in the identified i the President’s iransfemed to such Indian wibe, | spplyto non-BIA programs,as | oo Sl RS
fanding agreemen, subjectto | antual buget request o for such periodas may be well, While § 40S®X7) would
anmuat adjustment only (o reflect | Congress. This amount mstbe | spocified i the funding have the same effect as the Part
changes in congressional adjusted to reflect subsequent agreement, subject 10 anaual 1000 regalations for base budgets
appropriations, Congressional uction (25 CFR. | adjustment only ta refiect changes | for BIA programs, § 405(o)(7)
§1000.105(a). Sel i i at id allow tribes, at their option,

‘base budgets must rot

include... Congressional

eannarks... (25 CFR.

§1000.105(5)). {Ulnless otherwise.
the,

in
sub-subactivity excluding
earmarks (25 U.S.C. § 458aa-
Xy

to include recurring funding for
nou-BIA programs in base
budgets.

18
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Tribal Comments

Section Proposed amendments (Jure 2006) Title IV Title V Departiment comments
Tribe/Consortium, these amoants
are not renegotiated each year (25
CFR. §1500.106). At the request
of the Tribe/Consortivm, a self-
povemance base budget
identifying each Tribe’s funding
amount is included in BIA's
‘budget justification for the
following year, subject to
Congressional appropriation {25
CFR. §1000.108).
405(c) ‘The Secretary shalt not revise, Nore None Fribal consent required for s "
amend, or require additiona terms terms in funding agroements. X’S&Z‘i’:ﬁ‘y F,:;:;’id"“’“m's
in anew or subsequent funding Section 405{c) should be stricken. 15 and neither pacty
agreement without the consent of Otherwise, the Secretary would should have the right o
the Indian tribe. not be able to insist ot terms in itaterally modify them
aew or subsequent funding :
agreenents that are required by
stautory, regulatory, or case law
or required for fulfiflment of the
Secretary’s trust responsibility.
405(eX1) | Absent notification from an None in the statue, but see 25 Absent notification from an Carryover of funding " .
Indian tribe that is withdrawing ot | CF.R. § 1000.90; Indian tribe that is withdrawing or | agreement during “gap period” 3’;?;‘;5( A’j w‘:g’(g)’ not think
retroceding the operation of 1 or retroceding the operation of one | before aew fanding agreement | Joviouon In practice, this
mere i identified | if the effective date of the or services, Dbecames effective. SOL advice: provision };as waorked ‘well with
in a funding agreement, or wnless | suceessor AFA is not on or befors | functions, or activities (or portions | Section 405(e)(t) should be The [HS and has prevented wribes
otherwise agreed to by the parties | the expiration of the current AFA, | theres) identified in a funding stricken because our regulations | gon1ocie FTCA eoverage and
to the funding agreement— subject 10 terms mutually agreed | agreement, or unless otherwise provide for 2 process that S!S 1 i T30 benefis in the "gap”
(A} a funding agreement shalt upon by the Tribe/Consortium and | agreed to by the parties, each the Department’s interests better. iod ad we belicve that this
semain in effect until a subsequent | thie Department at the time the funding agreement shall remain in | Although § 405(eX(1) parallels ’m’mdmvisim s spproprisie in
funding agreement is execuied, | current AFA was negotiated orin | fill force and effect wntil a Title V language, is wordingis | w1y
and (B) the term of the subsequent | a subsequent amendment, the subsequent funding agreementis | undesisabie because of ambiguity .
funding agreement shalt be ‘Tribe/Consortium may continue to | executed, and the terms of the between subsections (A) and {B).
retroactive to the end of the term | catry out the program authorized | subsequent funding agreement Subsection A suggests that the
of the preceding funding ander the AFA 1o the extent shall be retroactive to the endof | terms of an initial funding
agreement. adequate resources are available. the term of the preceding funding | agreement 1apply during the “gap

During this extension pesiod, the
current AFA shall remain in
effect,...and the Tribe/Consortium

agreement (25 U.S.C. §458aaa-
Aep.

period” between the end point of
funding agreement 1 znd the
execution of its successor funding

smay use any funds remaining agreement 2. By contrast,

under the AFA, savings from subsection B suggests that the
other programs or Tribal funds to terms of funding agreement 2 will
carry out the progrem. . The be retroactive to the end of
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Title V

Department comments

Tribal Comments

Successor AFA must provide
funding to the Tribe/Consortium.
ata level necessary for the
Tribe/Consortium to perform the
programs, functions, services, and
activities of portions thereof
(PFSAS) for the ful period it was
ot will be performed.

Tanding agreement 1, The carrent
regutation, 25 CFR. § 1000.90,
provides a more fiscally
‘protective solation for the

t. The regulation
allows a tribe to continue
operating a progiam during the
“gap period” under the terms of
fimding agreement 1 o the
exient adequate resources are
svailable.” The regulation
provides that funding agreement 2
‘must afford necessary funding
“for the fult period” that the
‘prograim “was or will be
performed” Unlike § 405(eX1),
the regulation is unambiguons
about what terms apply during the
“gap period” between funding
agreements 1 and 2.

406003

An Indian tribe paticipating in
seif-governance shall ensure that
internal measures are in place to
address, purssant ta ribal law and
procedures, conflicts of interest in
1he administration of included
programs.

Nore, but se 25 CER. §§
1000.450 ~ 1000.465 an conflicts
of interest.

Indian tribes participating in self:
governance under this part shall
ensure that interna) measures are
in place 1o address conflicts of

o of

Conflicts of interest. Section
406(b) should be stricken because
it does not protect federal interests
in conflict-of-interest situations a3
well as curvent regulations do. If

fnterest in th i
self-governance programs,
services, functions, or activities
{or portions thereof) (25 US.C §
453a2-5(b).

current regulations were
eliminated in favor of tribal law
and procedures, the federal
govermment would have no
‘assurance that conflicts involving
the financial interests of the
United States or express statutory
obligations of the United States to
third parties would be
immediately disclosed to the

, a5 required by 25
CFR.§§ 1000460 & 1000.461;
or that tribes would maintain
written siandards of conduct o
govem their employees and
agenls, as required by 25 CER §
1000.962; or that tribes would

We disagree. The proposed
Janguage for this section mirrors
Title V's language which has
worked well. If the Department
‘believes that regulations hefp
clarify this provision them it can
raise this as a topic for rulemaking
under § 416¢b).
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Tribal Comments

Section Proposed sstiendments (Jane 2006} Tide IV Title V Department comments
have mechanisis to enswe that
employees do not review frast
transactions in which they have an
interest, s required by 25 CF.R
§ 1000.463; or that tribes’
‘personal conflict-of -interest
standards would conforms to the
roquirements in 25 CFR §
1000.464.
406(cX3) | Any claim by the Federal None Any cliim by the Federal Procedural requirements for the
overnment against the Indian Government against the Indian | Secretary to disallow costs. The g‘"f; t}f&:gg’m,ﬂfﬁ outs
tribe refating to funds received trbe rlatig to funds received | Officoof Auditand Bvaluation | oo ate M LA LECR
under a finding agreement based wsder a funding agreement based | should advise on § 406(cK3). The
on any audit under this subsection on any audit under this subsection | section consrains the s
shalt be subject to the provisions shalt be subject to the provisions | ability to disallow cost i€ she has
of section 106(D. of section 450- () of this title | not given notice of the
(25 USC. § 458aa2-5(0H2. disaliowance within 365 days of
Al provisions of scation (14505 | receiving a tribe’s audit report, if
1(3) through (K)..of this fife.., 1o | she has not given uotice of the
the extent ot i conflict with this | tribe’s appeal rights; or if she hias
pan, shait apply 1o compacts and | 1ot given notice within 60 days of
fancing agreements (25 U.S.C. § | recipt of an audit report that the
458aan-15(a). report i insufficient
406(d) An Indian tsibe may redesign o | Bach funding agreement shall-(3) | An Indian ribe tay redesignor | Redesigh and consolidation of | we gicaeree. From s inception
consolidate included programs or | subject to the terms of the consolidate programs, services, programs and reatiocation of the Seffe _Gm,'mu ‘Program has
realiocate fnds for included agroement, authorize the tribe to | functions, and activities for funds. Section 406(d) shouldbe | 1, € BT PR
programs in any manner that the | redesign or consolidate programs, | portions thereo) inchuded ina | stricken, aithough it parallels Tite | oo o oot Y CHS B CORE
Todian ribe desms tobe inthe | services, functions, and activifies, | funding agreement...and reailocate | V, because (1) the section he Depanments ablty to micro-
best imerest of the Indian or portions thereof, and reaflocate | or redinect fnds for such rermoves the Departments ablty | macacl (2 ey o ot
community being served, so fong | funds for such programs, services, | programs, servioss, fnctions, and | to condition redesign or programmatic responsibilities
as the rodesign or consolidation | funetions, and actvities, o activities {or portions thereofy in | sensolidation of PFSAS or S Compacts and Ehs, The
does not have the cffet of portions thereof, except that, with | any manner which the Indian trbe | reallocation of fmds in the terms s posiion would gut
denying eligibility for servicesta | respert tothe reallocation, deerts to be nthe best interest of | of a BIA funding agreementand | il 10 o SR U BB
Population groups otherwise consoidation, and redesign of | the health and welfare of the (2) the section removes the once again to micrormansge how
eligible to be served under {non-BIA] programs.., ajoint | Ind ity being served, irement for the Deparamento | 202 2800 LR S 08
applicable federal Law. agreement between the Secretary | only if ign o Gonof fumds or | LEe et i 0
and the tribe shall be required (25 | consolidation dovs not have the | redesign fron | B e o
USC § 458eclbX). effect of denying clighvitity for | BIA programs. mecds, This postion is
services to population groups
athierwise eligible to be served unacosptable. We also sec no

under applicable Federaf law (25

U.S.C. § 45Bana-3(e)).

reason why the ability to redesign
should not apply to non-BIA
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Tribai Comments

Section Froposed amendments (June 2006) Title IV Title V Department comments
‘programs as well, particalarly il
the are mandatory programs.
406(g) {t) In generai ~Uniess an indian ‘Nome, but sez 25 CER. §§ (1) In general. Unless an indian Records, triba recordkeeping We agree with both of these
tribe specifies otherwise in the 1000.392(b) & 1000.393: tribe specifies otherwise in the systems, and Secretarial access | oS
compact or funding compact or fanding agreement, | to recards. Section 406(g) il
recards of an Indian tribe shall not | At the option of the records of the Indian mibe shall | should be adopted with slight
e wreated as agency records for | Tribe/Consortium under section | not be considered Federal records | changes. Section 406(g) is similar
‘purposes of chapter 5 of ttle 5, 108 of the Pub L. 93638, except | for purposes of chapter 5 of Tile | t0 Title V, except that it contains
United States Code. for previously provi fesof |5 (2 ing system. some undesi changes in
{2) Recordkeeping system ~An | Tribe/Consortium records that the | The Indian tribe shall maintaina | subsection (1) and desirable word
Indian tribe shall {A) maintaing ] Secretary demonstrates are clearly | recordkeeping sysiem, and, afier | changes in subsection (2).
recordkeeping systern; and (B) on | required to be maintained as past | 30 days advane notice, provide | Section 406(g) does not havea
30 days' notice, provide the of the record keeping system of | the Secretary with reasonable counterpart in Title 1V, and our
Secretary with reasonable access | the Department of the interior, acoess to such records to ensble | regulations do not cover tecords
to the records 10 enable the records of the Tribe/Consortium | the Department of Health and and tribal recordiceeping systems
Department (o meot the shall not be considered Federal | Homan Services to meet its a5 thoroughly as does § 406(g).
itements of sections 3101 records for the purpase of the ‘minimum legal recordkeeping In subsection (1) of § 406(g), Title
through 3106 of titie 44, United | Freedom of ion Act{25 | syst i V's tanguage, “shafl not be
States Code. CFR §1000.392(6)). sections 3101 through 3106 of congidered Federal records™
Title 44 (25 U.S.C. § 458aa- should be substituted for “shal}
At the option of the Sid)). not be ireated as agency records”

Tribe/Consortiu, section 108(b)
of PubL. 93638, as amended,
‘provides that records of the
Tribe/Consortiurn mest not be
considered Federal records for the
purposes of the Privacy Act (13
CER. §1000.393)

Al provisions of section [}
450c(b)...of this titte.., to the
extent not in conflict with this
part, shail apply to compacts and
funding agreements authorized by
this part (25 1.S.C. § 45822z
15@).

The...Secretary...shall, until the
expiration of three years after
completion of the project or
undettaking..., have access (for
the purpose of audit and
examination) 1 any books,
documents, papers, and records of
such recipients which in the
opinion of the... Secretary may be
refated or pertinent (25 US.C §
450¢(p)).

because (2) Title 5, chapter S uses
the phrase “Federal records,” not
“agency records,” and {b) the
‘phrase “ageney records” may
appear in Laws or regulations that
we are ot how reviewing, and
our adoplion of “agency records”
‘may unintentionally affect
interpretation of those Jaws or
regulations.

Seation 406(g)(2) improves or
Tide V's language that

Secretary should be able “to
meet.. minimum legal
recordkeeping System
requirements” for federal agencies
with the language that the
Secretary should be able to “meet
the requirements” of records
‘management for federal agencies.
‘This change is desirable and
should be retained.
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Section | Propossd amendments (June 3006 | Title TV Title V Department comments ‘Tribat Comments
“The language o 25 USC §
450c(by, which Title V applies to
seif-goversance tribes, should be
added 1o § 406(g).

4070X1) | In goneral.—A compact or Funding agreements negotiated | In general. Compacts or funding | Grounds for reassumption. -

funding asreement st anall include | between the Secretary awd an agroements negotisied betwesn | Section 407(bX(1) should be :

provisians for the Secretary 1o | Indian tribe shall uclude the Secretary and an Indfan trive | adopted. 1t paraliels Title V.

reassume an included program | provisions—.(2) for the Secretary | shallinclude a provision Subsections () and (i oF §

and associated fanding iFihereis | to reassume a program, service, | authorizing the Secretary fo AOIENINA) 2 Found i Tite V.

a specific finding relating to thal function, of activity, or portions reassume operations of a program, | but notin Title IV, Like the

included program of (A) it e s o Toding of | s, fanconor vty (o | Ingusge s § S6TOXINA)

Iminent jeopardy 1o a physical | imminent jeopardy to a physical | portions thereol) and sssosiated Secretary must take

rust asset natural resources, or | trust asset, natural resources, or | funding if there s a specific el fic fnding relating f0 that

public health and safety that—(i) | public health and safety (25 finding relative to that program, | included prograne” ialics added),

s caused by an ot or omission of | US.C. § 458ec(d¥2) servics, function, oF activity (or | these two subsections incresse the

the Ingian sribe: and () Arises ‘portion thereof) of-{f) imminent | burden on the Secretary o justify

out of a fiture to carty ot the endangerment of the public heatth | veassumption. Bt the

compact or funding agreernent, or caused by an act or omission of | requirement that the Secretary

(B) Giross mismanagement with i i i, and e it | st shov e b’

respect to funds transferred to an srises outofa he program before

i tribe by & corpact of e o carry oat the compactor | seassurning the program Is e

fanding agroement, as detersined fumding agreement or () gross | Subsection 4070 1)B) appears

by the Secretary in consultation mismanagerment with respectto. | in Titke V, but not i Titke V.

with the Inspector Creneral, a5 funds mansferred 10 tribo by a | Adding the option that the

appropriate. ompact or fanding agreement, a5 | Sccretary can justify reassumption
determitied by the Secretary in | because of s wibe's gross
consaulation with the Inspector | mismaniagement of Sands
Gemeral, as appropriate (25 U.S.C. | increases the Seceetary’s ability to
§ A58ian SEHDNAN protect federal funds. Subscction

A07YIXB) i desirable and
should be adopted
407E)) | Prohibition.—The Secreuary shall | Nane, butsee 25 CFR. Part 1000 | The Secretary shall not reassume | Notice, hearing, and

not reassume operation of an
includsd program unless—

(A} the Secretary first provides
written notice and 2 hearing on
the record to the Indian tribe; and
{B) the Indian tribe does not take
comective action to remedy gross
mismanagercnt or the imminent
jeapardy to a physical trust asset,
natural sesource, or public healtht
and safety.

Subpart M procedres:

The Secretary must reassume
‘program within 60 days of &
Finding of imminent jeopardy (25
CFR. § 1000.306). (ifthereis an
imnmediate threa 1o human heath,
safe!y. or welfare, the Secoeiary

operation of a program, service,
function, or activity (or portions
thereoi) unless-(3} the Secretary
has first provided written notice
and a hearing on the record to the
indian ibe; and (if) the Indian
tribe has not faken corrective
action 6 remedy the imminent

reasstime the.
pmyam (Q5CFR.3
1000.305(5))).

10 public health or
‘gross mismanagement (25 U.S.C.
§ 458ana-6(aN2XNBY).

opportunity for sorrestive

‘We disagree. We believe that the
proposed statutory language s

action befc

Although § 407(o)2) corresponds
10 Title V, its procedures are
inferior to those in the regulations
and, therefore, § 407(bX(2) should
be stricken. The regulation’s
proceduses give a trbe notice md
an opportusity for corrective
action before reassumption
(except when there is an

berter. If the D wanis 1o
develop regulations that clarify
certain aspect oChow this
language will be implemented that
can be done in the milemaking
process set out in Section 416.
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Section | Proposod amendments (e 2006) | Title IV Title V Department comments Trital Comments
On discovering mmmminent imedate threat o human health,
jeopardy, the Secretary safety. or welfare). In place of s
Tmmediately notifies the wibe in cumbersome and time-consurning
writing of her supporting reasons hearing process, fhe regutations
and of specific measares the tribe call for a 15-day timeline for
st take to eminate the exchange of information between
imominent jeopardy (25 C.FR. §§ the iribe and the Secretary about
1060.305(a) & 1000.308(z) & ‘whether the tribe can take
{63). A tribe has 3 days ta respord ‘measares o eliminate the
10 the notice (25 CFR. § imminent jeopardy.
1000.309), The response must Reassumption st ake place
indicate the specific measures that within 60 days of 4 fnding of
Ibe tribe will take (o eliminate the imuminent jeopardy, unless the
imminent jeopardy (25 CFR. § Secretary has determined that the
$000.310(a3). The Secretary tribe is able to mitigate the
makes 2 written determination conditions. The tibe may appeal
within 10 days of the tribe’s and request stay pending appeal,
sesponse as o whether the 10 protect s nterests. The
proposed measures witlelminate sireambined procedares and
the smminent jeopardy (25 CER. timeframes in the regulations
§ 1000.311). If she finds that the ‘provids appropriate protection to
proposed measures will not public health and safety, trast
utigate nminent jeopardy, sbe assets, and natural resources.
will oty the iibe in writing of
the right to appeal (25 CFR §
10003135,
407(bX3) Notwithstanding subparagraph None, butsee 25CFR § it it i for immediate i e
* (2). the Secretary may, on writien | 1000.305(b) (B, the Secretary may, zpon reassumption and standards for m‘;‘sﬁ; bfih‘;‘m“m
Rofice to the Indian tribe, written notification (o the Indian | imenediate reassumption. ol e b s i
imumediately reassume operation | 1f there is an immediate threat to | tribe, immediately reassume Although § 4070)3) cormesponds | Lt i Cangress enacied b
of an included progrom if-4i) the | human health, safety, or welfare, | operation of a program, service, | in many ways to Title V, its fcranbag oty
Secretary makes a finding ofboth | the Secrelary may immediately | function, or activity (or portion. | standard of proof for immediate
immineat and substantia jeopardy | reassuroe aperation of the thereot) f-(1) the Secretary makes | reassomption is higher than the
and irreparable harm 0 a physical | program regardiess of the a finding of imminent substantial | standard in our regulations
rast asset, & natural resource, or | Hmeframes specified in this and irreparable endangerment of | Therefore, § 407(bY3) shouldibe
the public health and safety subpart the public health caused by an act | stricken.
caused by an act or omission of or omission of the Indisn trbe, | The standard for immediate
the Indian tribe; and (i) the and (11} the endangerment arises ‘reassumption under § 407(b)(3)
imminest and substzatial ont of a faiture fo carry out the | (., “rmmsiness and substantial
jeopardy, and irreparable harm o compact o fundig agroement | jeopardy and irreparable
e physical trust asset, natural (25 US.C. § 45823 harm...caused by an act or
resource, or public health and SR2ACHIN oraission of the Indian b, fand
safety arises oul of & fiture by the arising] out of a ailure by the

Indian tribe to carry gut it

Indian fribe to carry outifs
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Section

Proposed amendments (June 2006}

Title IV

Title V

Departinent conments

Tribal Comments

compact or funding agreement.

‘compact or funding agreement® is
harder for the Secretary to prove
than the standard under our
segulations {“immediate threat™
or under Title V (“imminent
substantial and irveparable
endangerment of the public health
cause by an act of ormission of the
Indian tribe. . [and arising] out ofa
failure 1o camry out the compact
or funding agreement™),

Our regutations allow immediate
reassumption in narrower
circumstances than § 407(bX3)
does (i.¢., when “haman health,
safety or welfare,” rather than a
“physical trust asset, a natural
resource, or the public health,” is
At stake),

4070X3)
(®)

Ifthe Secretary reassumes
operation of an inctuded program
under subparagraph (A), the
Secretary shall provide the Indin
tribe with a hearing on the record
not tater than 10 days after the
date of reassumption.

None, but see 25 CFR. §
500.171-900.176 & 1000.430 and
43CFR Pat4.

For appeals from reassumption of
PFSAS that the Secretary provides
for the benefit of Indians because
of their status as ndians, an ALS
holds a hearing within 10 days of
the Secretary’s notioe of intent to
reassume a program, unless the
tribe agrees 10  later date (25
CFR. §900.171(a}) The ALY
iasues & recommended decision
within 30 days of the heasing (25
CER. §900.172 (a)). The tribe
‘may agpeal the recor

decision 10 the [BEA within 15
days of receipt of the
Tecommended decision (25 CF.R.
§900.173). The 1BIA has 15 days
from receipt of the written
objections o modify, adopt, o
reverse the rec

decision, which otherwise

If the Secretary reassumes
operation of 3 program, service,
fanction, of activity (or portion
thereof) tnder this subparagraph,
the Secretary shail provide the
Yodian tribe with a hearing on the
record not later than 10 days after
‘such reassumption

(25USC § 458aaa-
SEXIXCKD).

Hearlug on immediate
reassumption. Although the
‘heating procedures in § 407()3)
correspond to those in Title V, §
407(5X3) can be stricken as
‘unnecessary because our
regulations provide a similar right
10 hearing within 10 days for
programs that are provided for the
benefit of indians because of their
status as indians. Our regulations
establish timetines that are likely
10 result in quicker resolution of
the reassumption issues than the
open-ended procedure in §
407(BH3)

We disagree. We betieve that this
issue should be addressed in the
statute. I the Department sants
10 develop regulations that clarify
certain aspect of how this
tanguage will be implemented that
can be done fn the ralemaking
‘Process set out in Section 416.
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments
Section | Proposed amendments (June 2006} | Title IV Title V Department comments Tribal Comments
‘becomes final for the Department
(25 CER §900.174),
Fot appeals from reassumption of
PFSAs other than those that the
Secretary provides for the benefit
of Indians because of their status
as Indians, IBIA procedures at 43
C.ER. Part4 apply.
40%d) tn any administrative hearing or | None fa any hearing or appeal involving | Burden of proof at " 8
appeal o civil aetion bronght 2 deckion o reasume operaion _ | resssummption hearing, Owr | e osee el ot he
undes this section, the Secretary of a program, service, function, or | regulations do not specify the should be the same 25 the burden
shall bave the burden of activity (o portion thercof), the | burden ofproof. In the contextof | geilc S0 E 08 S E IS
demonstrating by clear and Secretary shalt have the burden of | inmnedi ion, under A isagr The
convincing evidence the validity proof of demonstrating by cleas | exigent circumstances where ’
of the grounds fr..a and convincing evidence the is must be made e e pa
reassumption under subsection validity of the grounds forthe | quickly o ransferresponsibitty | ey Ser SEESL R IR R
@) reassumption (25 US.C. § for PFSAs from a tribe to the 1
458032 6(aX2XD)). Secretary, itis preferable ogive |
appeal officials latitude to make a
prudent decision, rather than to
vequire the Secretary to prove her
case by aburden of proof that s
higher than the usual burden of
proof in civil cases.
408(a) : I ) e
An Indian tribe participating in | See. for example: tndian rbes participating in tribal | Mandatory terms for We disagree. Title V does not
tribal self g maycarry | (1) Regardi I may carry out coastruction programs and distinguish besween a
oul CORStrUCtIoN Prograrns and ‘programs ot projects, the consirusion projecss under this | projects. Section 408(a)shoutd | (S CELE DRI
projests ander this titl i the Sccretary and Indian iibes may | partif ey elect o assume all | be swicken, Jt deparis fromthe | S0 NI BN
same mantier the Indian iribe negotiate for the inclusion of Federal responsibilities undr the | language of Tite V (see § 45830 | (popat st o conuriction.
carries out other Included specific provisions of the Office | National Environmental Poicy | 8(a)) in order to emove the refated PSFA. Nor does Tifle ¥
‘programs under this fitle, of Fedetal Procuremnent and Act of 1969... the Nationiat Secretary’s authority orequire | e Ul A gl
consistent with the provisions of | Policy Act and Fadetal acquisition | Historic Preservation Act...end | that construction prograrms be requivements when a ribe
ail applicable Federal laws, regulations in any finding related provisions of law that carried out in accord with Federal | ACEEET RIS
agreement entered into under his | would apply i the Secrétary were | faws and regulations, appropriate | NEPA and NHPA requirements
subchapter. Absenta negotiated | to undertake a construction construstion, health, andsafely | ot 1o construcrion aceivites
agreement, such provisions and | project...(25 US.C. § 45%aaa- standards; and project design segardless of whe (a tcbe 01
regutatory requirements shalinot | 8(a)). criteria and other terms and foderal agency) underizkes them.
apply. (2} In all construction conditions that are meant to The proposed language in 408()
projects performed purstant to ensure falfitiment of the merely sets cut the siote
this part, the Secretaty shali Secretary’s oversight propositon that, just ike in Tile
e that proger health_:;:z . resporsibibities. V., Tite IV sheuid not add any
safety standards are provided for ; <
o g ereeems (25 requirements to a PSFA simply
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Tribal Comments.

Section Proposed amendments (June 2006) Title IV Title V Department comments

US.C. § Ascele)). because the PSFA 13 consiruction-
related. The federal concern (that

Also see the regulations: it removes the Secretary's
The AFA must comply with authority to foree a tribe to
applicable Federal laws, pr comply with federal law) is
statutes and regulations (25 CFR. without foundation since it
§ 1600.243(c). overlooks the savings lause that
If Teibal construction standards requines a tribe to comply with
are consistent with or exceed “alf applicable Federal laws.”
applicable Federal standards, then Fusther, the federal concern is
the Secretary roust accept the addressed in o&herpmv!sloﬂs nr
Indian Tribe/Consortiunm’s he tribal proposed conment that
‘proposed standards (25 CFR. § spells out what tieeds to be in an
1000.246). FA. Seeeg § 408(e)2) & ().
{T]he relevant bureau may
‘provide to the Tribe/Consortium
project design criteria and other
terms and conditions that are
required for such 2 project. The
‘project must be completed in
accordance wit the terms and
conditions set forth in the AFA
(25 CER § 1000.247).

2080} An Indian ibe partcipating in | None, but soe Indian tribes i tribat of We disagree. The provisions of
tribal setf-governance may, in n carry out and historic Pty :'ﬁ:@ ks ‘;m”‘ bl
carrying out construction projects | What special provisions must be projects uader this jaws to and detait than do. abie
under this title, ekcl  to assume all mcluded inan AFA ll\at contains | part if they elect to assume all construction programs and provisions in Tidle V, but 405(b)
Federal under the Federal responsibilites under the | projects.  Section 4080} shoutd  FCCECC 8 b B
National Environmental Policy An ATA tht Contaos & National Environmentat Policy | be stricken because it removes the ey ¢ bl

. s ¢ comparable Title V provisions.
Actof 196942 US.C 4321 et | construction program must Actof 1969 (42USC. 4321 et | Secretary’s authority to recuire
seq.), the National Historic address the requirements listed in | seq.), the National Historic that tribes assume Federal ; 8
Preservation Act (16 US.C. 476 | this section. Preservation Act (16 US.C. 470 | responsibilities under the National ;S%%Tm:mm;:
et seq), and retated provisions of | * %+ et seq), and related provisions of | Envirosmental Policy Actof 1969 1 o P U EACE D R
Taw that would apply if the (¢) The AFA most comply with | Law that would apply if the and the National Historic NHPA requirements. The on
Secretary were W tndertake 2 applicable Federal laws, program | Secretary were (o undertake a Preservation Act, when tribes Hsue 55 whe corics out el
constraction project, by adopting | statutes and regulations (25 CFR. msm-:nm pm_geu, by adcpung carry out onstruction TOBS | pers under those Ac‘:"%me v
aresolution—(1) Designatinga | § 1000.243(c)). By changing the | B e assnme hose
certifying officer to represent the ocmfymg oﬂ'cer ‘o represent e wording of Title V o “ndian powers, €ic wans. 0a tbe
ndian e and to assume the May the Secretary require d:sxgn Indiar tribe and to assume the tribes. .smay carty out construction d‘wm’ a0t to ‘assume those
status of 2 respansible Federa) provisions and other terms and | status of a responisible Federal projects._f they elect to assurme roval powers, the Sectetary
official under such faws; and (2) | conditions for constuction ofticial under such laws; and (2) | all Federal responsibilities” to oot e
Accepting the jurisdiction of the | programs o activities included in | accepting the jurisdiction of the | “An Indian tribe...may, in camrying
Federal court for the purpose of an AFA under section 403{c} of Federal court for the purpose of out construction projects, elect to

of the responsibilities | the Act? enforcement of the responsibilities | assume afl Federal
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Section Propased amendments {une 2006} Title IV Title V Department comments.
of the responsible Federal official | Yes, the relevant bureau may of the responsible Federal official | responsibilities,” § 408(by relaxes
under applicable environmental | provide to the Tribe/Consortium | under such environmenial laws | Title V's requirement that tribes
Taw. projtcl design eriteria andother | (25 US.C. § 458aza-8(2). assume Federal environmental
erms and conditions That are and historic preservation
required for such a projest. The responsibilities. Section 408(®)
‘project must be completed in ‘wauld reduce ihe Secretary’s
accordance wit the terms and authority to require terms to
conditions set forth in the AFA Protect the environment and
25 CFR § 1000.247) preserve historic sites.
408(cX1) | In accordance with all applicable | None, but see the regulations: None, but see the regulations: Construction agreements We disay The prop
Federal laws, a constructiont treated same as other lmmy: ws(c)g) merely sets
program or construction project | Yes, all provisions of other Yes, all provisions of other agreements. Sectiond0E) | aurine simple proposiion tat,
stall be treated n the same subparts apply to constnuction. | subparts apply to construction. | may be stricken 5 nneeessary | fig o B EOP O
‘manner and be subject to all portions of AFAs unless those ‘portions of AFAs anless those because 25 CFR.. § 1000.252 should ot add any requirements
pravisions in this Act as are all provisions are incrmsislmt with | provisions are inconsistent with | aiready provides that Title IV 103 PSFA sitply esuss the
other tribal assumptions of this subpart 25 this subpart (25 CF.R § tegalations apply to construction | pet s Y e e
included programs under this Act | 1000.252). 1000,252). agreements as they do to other necessary because e Tty
agrecments. regulations i
unnecessary and wastefil tayer of
bumaucmcy delay and expense
selated PSFAs.
408(cX2) | A provision shall beinciudedin | None, but see the regulations: None, but see the regulations: Contents of funding agreements

the funding agreement that, for

An AFA that contains a

:mh comsruction pm):c! —(A) An AFA that contains a

mus
nmnplmn daes. hich may address the requirements isted in
exiend for | or more years; (B} this soction.
Provides  general description of | (2) The AFA must specify bow
thy il ject, (C) and the
States the respensibitities of the Tribe/Consortiur must ensure
Indian tribe and the Secretary witk | that proper health and safety
respect to th project; 1 standards for in the
(D) Describes— (i} The ways in implementation of the AFA,
which the tndian tribe will address | including but not limited to:
project-related environmental (1) The use of architects and
considerations; and (ii) The engineers lcensed to perform the

program must
address the requirements listed in
this section.
(&) The AFA st speﬂfy how
the Secretary an
Tn’be’Consomum st ensie
hat prope health and safety
standards are provided for in the
implementation of the AFA,
including but pot Jimited 1o
(1) The use of architeets and
engineers licensed to perform the

standards by which the Indian type of comstruction involved in type of construction involved in
iribe wilt accomplish the project; | the AFA; (2) Applicable Federal, | the AFA; (2) Applicabe Federal,
and (£} The amount of funds state, local or Tribal bm|dmg state, tocal o Tribal building
‘provided for the project. codes and applicable engineering | codes and applicable engineering
standards, appropriate for the standards, appropriate for the
particular project; and {3} ‘particular project; and (3)
Necessary inspections and testing | Necessary inspections and testing

for construction programs and
projects. Section 408(cX2) may
be stricken as unnecessary

because 25 CFR § 1000.243
already provides sufficient
guidance on the contents of
funding agreements and §
408(c)(2XD} is only necessary if
subsections 408{(a) & (b) are
vetained, but the Department
recommends that subsections
408(a) & (b) be stricken.

We disagree. 408(c)(2) we think
8 necessary in order to set forth in
statute what is required fo be
included in the funding

15 50 as to avoid
unnecessary and wasteful
requirements being added by
regulation contrary 1o the intent of
Congress.
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title 1V and Title V with Department Comments

Section | Proposed amendients Gune 2006) | Title IV Title V Department comments Tribal Comments

by the Tribe. by the Tribe,

(b) The ARA must comply with | (5) The AFA must comply with

applicable Federal laws, program | applicable Federal laws, program

statutes i tatute ons.

(6) The AFA must specify the | ) The AFA must speciy the

services ta be provided, the work services 1o be provided, the work

1o be performed, and the o be performed, and the

respansibilties of the sesponsibilites of the

Tribe/Corsortium and the Teibe/Consortium and the

Secretary under the AFA, Secretary under the AFA.

() The Secreary may requirc the | (d) The Secretary may require the

Tribe/Cansorthum to provide brief | Tribe/Comsortiam to provide briel

progross repors and financial | progress reports and financial

swatus reports. ‘The parties may Stagus The parties may

negotiate in the AFA t he negotiate in the AFA { he

frequency, the format and content | frequency, the format and content

af the reporting requ As | of i i

negoiated, tiese repors may negatiated, these reporls may

include: (1) A nanative of the | inchudes (1) A narrative of the

work accomplished; (2) The work accomplished; (2) The

percentage of work completed: (3) | percentage of work completed; (3)

‘A seport of funds expentied during | A report of funds expended during

he reporting period; and (4) The _ | the reporting period; and (4) The

{otal funds expended for the total Rinds expended for the

project (25 CER. § 1000.243). | project (25 C.ER. § 1000.243)

408(dy A Tunding agreement shall contain | In all construction projects The Indian tribe and the Secretary | Building codes and health and B .
2 cenification by the Indian tobe | performed pursuant fo this part, | shail agree wpon and specify safety standards. Section 405(d) ?fmﬁ::ﬁm:‘;:ﬁr‘ﬁg
ikt the Incian tribe will escablih | the Sesreary shll ensure hat | appoprite bulding codesand | should e sricken as umpecessary | 100 S L BEed
and enforce procedures designed | proper bealth and safety standards | architectural and enginesring because 25 CER. § 1000243} | . i o
to assure that alt construction- are provided for in the funding | standards (jnciuding healthand | & (b) already adeguately “ng’n“m'sm prunuiyt
refated included programs agreements (25 US.C. § safety) which shall be in addresses compliance with requi 13 being by
undertaken through this funding | 433cc(e)2)). conformity with nationally buikding codes and hesihand | T 0 Dy o
agreernent adbere fo buikding and recognized siandards for safety standards. e
other codes and architectural and {a) The AFA must specify how comparable projects (25 US.C. §
engineering standards (including | the Secrotary and the 458aza-8(c)). o .
public health and safety Tribe/Consortium must ensure ﬁ?ﬁ}“&:ﬁ;‘;ﬁmﬂ;‘;’
standards) identified by the Indian | that proper health and safety ized standards which
tribe in the funding agreement, | standasds are provided for in the et neat
which codes and standards shalt | implementation of the AFA, o  public ;
- o . s . o safety. This requirement is

be in conformity with nationaily including but not fimited to: idensical to the tribal centifications
Tecognized standards for 1) The use of architects and that have long been required in alt
comparable projects in enginears ficensed 1o perform the o e duired
comparable locations type of construstion invofved n sty revion and vt

the AFA; {2) Applicable Federal,
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kgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposod amendienss Gune 2006) | Titte IV Title v Depastment comments “Tribal Comments
Sate, Toeal o Tribat g T & federal burvawcracy Hatis
codes and applicable engineering duplicative.
standards, appropriate for the
particalar project; aad (3) Given the federal concern,the
Necessary inspections and testing tribes propose to add the
by the Tribe. following sentence at the end of
(b) The AFA must comply with groposcd 408(d)y "The tribe shall
applicable Federal laws, program ensure that alf construction plans
statutes and regulations (25 C.F.R. and specifications and activities,
§ 1000.243(a) & (b)), and as-built plans are certified, by
atioensed professional engineer,
25 being in compliance with
nationally-recognized standards,
and such certification shall be
kept by the tribe in its records.”
408(c) The lnma.n_mbc shall assurme None, but see the regulations; The Il\dlall .mbc shalt assume Tl’ibﬂll responsibility for We disagree. 403(c) is necessary
responsibiity for the successful for pletion of it order to set forth in staute the
cornpletion of the construction Under the Act, the Indian completion of the construction | project. Although § 408(e) s chligrions o ibe witbous
project in accordance with the Tribe/Consortium must project in accordance with the consistent with Title V (see § latitude for additions]
funding agreement. successfully complete the project i j 458 s(@), tcanbesiicken | Sk AROE,
in accordamee with the temms and | agresment (25 USC.§ 458ma- | becawse 25 CER § 1000245(0) | ot Dosabiodly
conditions n the AFA (25 CF.R. | 8(0). already contains the same g
§ 1000.248) requirement
408(6(1) | Atthe option of an Indian tribe, | NoneinTitle 1V orin 25 CFR | Funding for construction projects | Annual advance payment.
full funding for 2 i Part jning speci carried out under this part shall be | Section 408(6)1)should be xm‘ﬂ;‘:ﬁg‘%&?
program or ion project ‘programs and included in funding agreements as | stricken becase it introdusces 20 the fllowing phase before
carried out under this title shajl be | construction projects, bit see: annual pay , with biguitics of the period at the end of 408(R1):
included in funding agreements as semiannual paymens at the present in Title V' and, besides, it -
an annual sdvance paymoent The funding agreements opton ofth Indian tibe. Amual | 5 unpecessary besame THIE IV | o pcecs oo o
authorized by this part.. hal advance and semianmual payement | aready allows b toroceive. | - SO0 e vATALEY
provide for advance payments to | amotmts shall be determined annal advance payments. “[F)ull Urpose’
the tribes in the form of annual or | based on mutually agreeable funding for s construction
semi-annual instatiments at the project schedules reflecting work | program or construction project”
discretion of the ribes (25 fobe accomplished withinthe | could be deemed to mean thet, if
U.S.C.§ 458c(gXD). advance payment period, work | the Secretary has appropriations

accamplished and funds expended
inprevious payment periods, and

for construction sufficient to fuly
fund 2 tribe’s construction project

the total prior ts (25 ina given year, the tribe could

USC. § 458a2-8(e)), demand full funding 25 an annual
advance payment. This ambiguity
is avoided in Tide IV (see §
458cc(g2p
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Comparison of Proposed Amendments of Tribal Workeroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments Gune 2006 | Titte £V Title V Department comments Tribal Comments

T08(N2) | Notwithstanding the annual None in Thle 1V or m 23 C.FR. | Nove Multh year adv We Goagree. As in the preceds
advance payment provisions ot | Part 1000 pertaining specifically Section 408(£)(2) goes beyond the | sub-paragraph, to respond fo the
any other provision of aw, an i and Part 1000 regulations and Tie V| federal concem, the fribal team
Indian trbe is entitled ta receive | constrction projects, but see: and should be stricken because it | would propose to add the
i inital funding agreement all would remove necessary following phrase before the period
funds made avaitable o the The funding agroements fleibility from the Secretary to | at the end of 408(T2):

Secteary for multi-year authorized by this part..shalt determine use of fands for all
construstion programs and provide for advance payments 1o construction projects for which | " subject to the availability of
projects carried out under this the tribes in the form of annual or she has funding in a given year. | appropriations for that purpose”
title semivansual installments at the

discretion of the tribes (25

US.C.§458co(gH2))

A08(0X3) | The Secretary shallinclude None, but see th regulations The Secretary shall include Advance payment of We disagree. Given the transr
associated project comtingency iz i i fands to tribes. of Secretarial vesponsibility in
funds in an advance payment [Thhe Secretary must retain funds with ach acvance payment | Alough § 408(13) is consistent | £y SRR S PR
described in paragraph (1), and | project fnds to enawreproper | inialimens, The Indian tbe shall | withTile V (soe § 4SSama8@)), | S Tio o MO
the Indian tribe shall be health and safety standiwds in be responsibe for the it should be stricken because the | Sooriio e R
responsibie for the management construction projects. Examples management of contingency funds | Secretary muust refain contingency | opoi oo et e e
of the contingency funds included | of purposes for which bureaus | included in fonding agree funds in order o properly overses | g0t =10 BEREE O
in the funding agreement. may retain funds inchude: (25 US.C. § 458aaa-8(c)) constructon projects. 25 CER § | Sorie e oS

weor 1000.256 sets out reasans why the
(&) Requiting cormective action Secretary must retain funding
during pesformance when

appropriale (25 CF.R. §

1000.256).

HS(O@ | (A Notwithstanding any othes | None, but see the regulations: Nene Realiocation of savings. Section ; .
provision of an annaal At of 405((4) should be strcken mﬁ’;ﬁ:j;“ews
appropriation or other Federal | Yes, any funds vemainiog in an because 25CFR §5 1000245, | ColBSTNE ML R S
aw, an Indian tribe may AFA at the endof the funding 1000254, 1000.255 & 1000400 | oo Drovision [ tis ar
reaflocate any finzncial savings year may be spent for construction regulate ribes” use of savings ina regulations stray far from the
ealized by the Indian tribe arising | under the lerms of the AFA (25 proferble wanner thatavoids | SEe ity SIS
from efficiencies in the design, | CFR. § 1000.245), potential conflcts with e
construction, or any other aspect appropriations law. example why new Tide [V
of  construction program or No, a Tribe/Consortium may not o ity s e 10
comsiruction project reallocate funds from a o povaiely mplement he
(B) A reatiocation under construction program o @ nom- ortginil congpessoned ttent and
subparagraph (A} shall be for construction program unless o allon theregalatory process to
construction-related sofivity otherwise provided under the e e & e
purposes generally similar to relevant sppropriations acts (25 e itive s el o
those for which the funds were | CER. § 1000.254). .
appropriated and distributed to the
Indian tribe under the funding | Yes, a Tribe/Consortium may
agreement. vealiocate funds among

31




62

Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Tiele IV and Title V with Department Comments

Section Proposed amendments {Sune 2006) Title IV Titte V Department comments Tribal Comments
construction programs if
‘permitted by appropriation faw o
i€ approved in advance by the
Secretary {25 CF R § 1000.255).
Yes, for BIA programs, the
Tribe/Consortium may retain
savings for each fiscal year during
which an AFA is in effect. A
Tribe/Consortiam must use any
savings that it realizes under an
AFA, including a construction
contract;
(a) To provide additional services
or benefits under the AFA; or
(b) As cartyover, and
(c) For purposes of this subpit
only, programs administered by
BIA using appropriations made to
other Fedsral agencies, such 25
the Depariment of ¥ ransportation,
will be treated in accordance with
paragraph (b) of this section (25
CER. § 1000.400)
408(gX1) | If the planning and design None, but sec the regulations: The Secretary shalt have atteast | Seeretary’s approval of " . "
documents for a construction one opportunity 1o approve planning and desipn docameats. | pesgree bt il e
praject have been prepared by an Except as provided in § 1000.256, | project planning and design Section 403(g)(1) should be ibat als (see above)
Indian tribe in a maniner consistent | the Secretary may review and documents prepased by the Indian | stricken because it goes beyond ”A“‘”’g 05 ory cerifications
with the certification given by the ing and design tribe in advance of construction of | the Part 1000 regulations and Title by tieensed engineers of alt
tribe as vequired under subsection | documents i accordance with the facilities specified in the scope | V, 1o the detriment of the aspects of a project, the
(d). approval by the Secretary of 8 | terms negotiated in the AFAto | of work for each negotiated Secretary’s sbility to oversce Serretary's siilty is
funding agreement providing for | ensure health and safety standards | construction project agreement or | planning and design of horply FANE S quently
he assumption of the construction | and compliance with Federal faw | amendment theveof which results | coustraction projects. the Federal concerns outlined here
project shall be deemed tobean | and other program mandates (25 | it a significant change it the 25 CFR §§ 1000.249 & e ot wlevant.
approval by the Secretaty of these | C.E.R. § 1000.24%(a)). original scope of work {25 US.C. [ 1000.256 allow the Secretary 1o
constraction project planning and § 4380a-8(D). review and approve planning and . N
design documents. [Tjhe Secretary must reiain design documents;toreain funds | ot ’“’;"s‘u":;;"ﬁ the Federal
project fands 1o ensure proper so that she can monitor design m'u“i" o by Fodonad |
‘health and safety standards in during construction; and to approval of any “significant
construction projects, Examples require corrective action during change in the original scope of
of purposes for which bureaus comstruction. By contrast, § ok sndso would proposs that

may retain funds include: 408(g)1) allows a ribe to e TieV (25 USC st
consider that ts planming and 3(0) languige be added 1o e
{c) Providing for sufficient design documents have been 'guage be added
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Title IV
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Title V

Camparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Department comments

Tribal Comments

‘monitoring of Gesign. by the
ary; and

(&) Requiring conrective action

during performance when

appropriate (25 CFR. §

1000.256).

‘doemed approved by the Secretary
50 long as the tribe prepares
planning and design dosuments
consistently with the certification
negotiated in the funding

agreement,

Title V sHows the HHS Secretary
an opportunity to approve
‘planning and design docunents
before construction i (1) a tribe
amends the planning and design
documents after negotiating a
construction praject agreement
and (2) the amendment results in 2
significant change in the original
scope of work. Section 408(g){1)
renders ambiguous the Sccretary’s
opportunity to apptove significant
changes in planning and design
doguments after 2 construction
project agreement is negotiated.
Section 408(g)(1) says that the
Secretary's approval of a funding
agreement shat] be deetved tobe
approval of “rhese project
planning and design documents™
(italics added), if the documents
are prepared consistently with the
1ribe’s certifications. is
ambiguous whether the deemed
2pproval extends to significant
changes in the original planning
and design document

e
existing language in 408(2X1).

403()

Unless stherwise agreed to by the
Indian tribe, no peovision of the
Office of Federal Procurement
Policy Act (41 U.S.C. 401 et
s6q.), the Federal Acquisition
Regulation, o any other aw or
regulation pertaining fo Federal
‘procurement (including Executive
orders) shall apply 1o any
construction program or project
conducted under this title.

of ather aw.

Reganting i
or projects, the Secretary and.
tudian tribes may negotiat: for the
fnclusion of specific provisions of
the Office of Federal Procurement
and Policy Act and Federat
acquisition regulations in any
funding agreement entered into
ander this subchapter. Absent 2

Unless tody the
indian tribe, no provision of the
Office of Federa! Procurement
Policy Act, the Federal
Acquisition Regalations issued
‘pursuant thereto, of any other law
or regulafion pertaining to Federal
procurement {including Exccutive
orders) shall apply to any

ion project conducted

such
‘provisions and regulatory

pro)
under this part 25 US.C. §

Section 408} tracks Tille IV (see
§ 458cc-B(e)X1), except for the
Tanguage, “or any other law or
regulation pertaining to Fedeeal
procurement (including Executive
ordess),” which also appears in
Title V (sec § 458asa-B(h)). With
the exception of this language. §
4083) can be stricken as
unnecessary.

We disagree. As in Title V., there
is 2 compelling need for an
‘express statutory provision it this
area because the curent Title IV
regalations stray far from the
‘gencral authority in the current
Title IV statute. This is ancther
example why new Title IV
swatutory authority is needed to
more precisely implement the

original congressional fntent and

33



64

Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006} to Title IV and Title V with Department Comments

Section | Proposed amendmenis (une 2006 | Title IV Tifle V Department commments Tribal Comments
requirements shall not apply (25 | 458aaa-8(h)}. The language quoted above ‘nat allow the regulatory process o
US.C. §458cc-8(eX1)). Seealso should alsa be stricken because it | make the Title IV program more
25 CFR. § 1000.242 (same). would conflict with 25 CF.R. § Testrictive than the Title V

1000.143, which alfows non-BEA. | program.
But see 25 CF.R. § 1000.143, biweaus and offices 10 negotiate
which is made applicable by 25 for terms that are “necessary to
CFR §1000252: program mandates.” Thus, §
408(3) should be stricken in its
May the bureaus negotiate terms. entirety.
to be included in an AFA for non-
Tndian programe?
Yes, a5 provided far by section
403(b)(2) and 403(c) and as
necessary to meet program
mandates.

4% Uniless the funding agroement Nore In any instance where a funding | Thming of paymeats. The The IHS bas no problem
provides otherwise, the transfer of agreement requires an anmial Department is concemed whether § o0 U [ requirement
funds shall be made not later than transfer of funding to be made at funds can be transferred 1o tribes and we see no reason why the
10 days after the apportionment of the beginning of 2 fiscal yea, the | within 16 days after Department cannot do 50 g well
funds by the Office of first such transfer shall be made apportionment from OMB, as :
Managesnent aod Budget to the not fater than 10 days after the tequired by § 409(d)..

Department agportionment of such fiunds by
the Office of Management and
Budget to the Department, unless
the funding agrecment provides
ofherwise (25 U.S.C. § 458aaa-
7(a)).

410 (@) Inchusion as Contract -Except | (1) Except as provided in (@) For the purpases of section Secretarial approval of We agree
as provided in subseetion (), for | paragraph (2), for the purpases of | 450m-1 of this tt, the term agreements encumbering tribat
the purposes of section 110, the section 450m-1 of this titte, the “contract” shall include compacts | 1and. Section 410 can be stricken
tenm ‘contract’ shall include a term "contraci’ shall include and funding agreements entered a5 unnecessary because §
funding L, agreerents entered into under this | into under this part 458cc(h) and 25 C.F.R. 1000.404
@) Contracts with Professionals.— | part €b) Section 81 and section 476 0f | already contain this provision.

For the period during which a {2) For the period that an his title, shall not apply to Besides, 25 U.S.C. § 81 hasbeen
funding agreement is in effect, agreement entesed into under this | attorney and other i ions have
section 2103 of the Revised part is in effect, isions of | contracts into by indian been fmplement
Statutes of the United States (25 | section Stof his tile, section 476 | tribes inself- the Under 25
U.S.C. § 81), and section 16 of the | of this title, and the Actof july 3, | governance under this part C.FR. § 85.005, the Secretary
Actof June 18,1934 (25U.8.C. § | 1952 (25 US.C. 82a), shall not {c} At references i this does not approve tribal contracts

476), shall not apply to 2 contract
between an attomey or otber
professionial and an Indian tribe.

apply 1o attormey and other
professional contracts by Indian
tribal governments participating in
Setf-Governance under this part

subchapter to section 01 of this
title are hereby deemed to include
section 82a of this title (25 U.S.C.
§ 458aaa-10).

o agrecmeats wnless they
encumber tibal lands for seven or
more years
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments
Section | Proposed amendmens (June 2008 | e [V Title V Department comments Tribal Comments
(25 US.C. § 45800(h)).
411() {1) Request.-An Indian tribe may | (A) A tribe may submit a written | (1) An Indian tribe may submita | Waiver of regulations. ‘ .
submit & written tequest for a roquest for awaiver (o the written request fo waive Subsection 411(0)4) shoald be mj:m;’;‘:",‘;“w";‘ the
waiver to the Secretary Secretary identifying the application of 2 regulation strisken. The subsection paraliels | 1t 0TI U e
identifying the specific text in regulation sought to be waived | promulgated under section Title V (§ 4582 UON2)). But | Lo ot e e v
vegulation sought to be waived and the basis for the request. 4583a2-16 of this title or the the S0-day timeframe for Moreover, if the Secretary n;:e“.k
and the basis for the request. {B) Not lates than 60 days after | autharities specified in section responding to waiver requests an | pqpie e e el oY B
(2) Determination by the teceipt by the Secretary of 3 458aaa-4(b) of this tidle for a be difficult to meet when he tribe (o extend the timeframe.
—Not bater than 60 days | writien request by  tribe to waive | compact or funding agreement additional information is peeded
after receipt by the Secretary of a | application of a Federal regulation | entered into with the Indian from a tribe or focal BIA office in
request under paragraph 1, the for an agreement entered into Health Service under this pan, 1o | order to respond to a waiver
Secretary shail approve or deny | under this section, the Secretary | the Secretary identifying the request_The Secretary cannot
the requested waiver in writing to | shall either approve or deny the | applicable Federa? regulationt vesponsibly exercise her waiver
the indian tribe. requested waiver in writing to the | sought to be waived and the basis | authority it ali cases within 2 90-
(3) Ground for Denial -~The tribe. A denial may be made anly | for the request. day time fimit,
Secretary tay deny a request only | upon & specific finding by the (2) Not Jater than 90 days after
wpon & specific finding by the Secretary that idents receipt by
Secretary that the identified textin | in the regulation may not be. written request by an Indian tribe
the regulation may not be waived | waived because such waiver is to waive application of a
because such a waiver s ‘probibited by Federat law. The | regulation for a compact or
‘prohibited by Federal faw Secretary's decision shall be final | funding agreement entered into
{4) Faiture to Make for the Department (25 US.C. § | under this part, the Secretary shall
Determination.--If the Secretary | 458co(iX2))L either approve or deny the
fails to approve or deny a waiver requested waiver in writing. A
request within the time required denial may be made only wpon a
snder paragraph (2), the Secretary specific finding by the Secretary
shall be deerned to have approved that identified language in the
the request regulation may sot be waived
(5) Einality ~The Secretary’s because such waiver is prokibited
decision shall be final for the by Federal law. A failure to
Department approve or deny a waiver request
not Later than 99 days after receipt
shall be deemed an approval of
such request The Secretary's
decision shall be fival for the
Depariment (25 US.C. § 458233~
).
a2 Nothing iri this title expands or | Nothing in this section is intended | Nothing in this part shalt be Disclatmers. Section $12sbowid | gy iooorer oo proposed
alters any statutory authority of | or shall be construed to expand or | construed to Jimit or seduce in any | be stricken as unnecessary tanguage is sosistent with and
the Secretary S04 toauthorize | aler existing swtvlory authorities | way the funding for any program, | bocause it paralles Tidte 1V see | JBE8S E B Y
the Secretary to entet into any inthe Secretary so s to authorize | project, or activity serving an §§ 458cc(k) & 45sMa) on ailbut |
agreement under sections the Secretary to enter into any Indizn tribe under this or other one point and, on that point, Tide Buage.
405(bY2) or A15(eNH) agreement under subsection (b)(2) | applicable Federal law. Any 1V is preferable. Title 1V aliows
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments (tunc 2006) | Title IV Title V Department comments Tribal Comments
{13 Wi respect 1o an Jeherent | of B section and seeton T wihe that aleges Bt n ] ¢ Gacretary mot o eniet 0
Federal funciion; #58eefc)(1) of this title with compast or funding agreementis | funding agreements “where the
(2)Ina case fuwhich the stanite | respet to fanctions that are i violation of ths section may | statute establishing the program
establishing a program explicitly | inberently Federal or where the | apply the provisions of section | does notauthorize the type of
‘protibis the type of partcipati ishing the 450m-1 of s slle (S USC. § | participation sought by the tmbe.”
Soughtby the Indias tribe Goes ot authorize he type of | 4S8aza-14(a). Section 412 would allow the
Geithout regard to whether 1 or | participation sought by the tribe: Seceetary 1o enter fnto funding
wore Indian tribes are identificd | Pravided, however an Indian tibe ents unless “the statute
i the authorizing siatute); or or eibes need not be identified in establishing & program explicilly
(3) Limits or reduces in any way | the authorizing statute in order for ‘protibits the fype of participation
the services, contracts, or funds a program or clement of 2 sought by the Indian tribe” Since
hat any cther tudian wibe o tibal | progran to be included ina most statutes do not refer 0 the
organization is cligible o receive | conmpast under subsection (bX2) possibifty of indian participation,
snder section 102 or sny otber | of this sevtion (25 US.C. 3 and sttutes predating Public Law
applicable Federai law. 58ec(19). 93.638 were not passed with the
Nothing in tis part shall be possibifty of tndian pasticipation
construed to anit or reduce in sy i aind, section 412 would check
way the sersioes, contracts, o he Secretary’s exereise of
funds that any ofther Indian tribe discretion to discern when Indian
or tribal organization i eligible to panticipation, while not explicitly
recefve undes section 450f of this probibised by a stawte, i ot
tile or any other applicable wathor
Fedoral law (25 US.C §
4536,
a3 (s) Mandatory application~ATl | Atthe option of aparticipaing | (2) Al provisions of sections Application of other sections of ;
‘provisions of sections 5(d), 6.7, | tibe or tribes, any or ail 450c(b), 4504, 450¢, 450(c) and | the Act. Section 413 should be &*&ﬁlﬁx;’m;"
102(c), 104, 105(8), 110,and 111 | provisions of past A of this @),4503, 45000 and (0, 450)- | stricken because THIEIV soe 35 | 7 inemporsing o ponisins o
apply to compacts and funding | subchapter skt be made partof | | 1(a) through (9, and 450n of this | 458co) & ASRA) s oratng 3 P son o
ts nder tis e, a westerd nto nder | e andsecion 314 of ublic | preerable. Iorporatingsome | L= S adesnble The tba
(o) Dissretionary spplication — | fle i of ths Actor hispart. | Law 101512 (coverage snder | Title V provisions into anding. | vead.
{1} In General.—-At the option of a | The Secretary is obligated to chapter 171 of Title 28, agreemens, as § 413(bX(1)
partcipating Indian tibe or Indian | include such provisionsatthe | commonty known s the “Federal | provides, would be undesirable.
wibes, any or all of the provisions. | aption of the participating ibe or | Tort Claims Act™, o the exient | Tifle IV (see § 45818c) already
of title ot title V shall be wibes. Ifsuch provision is ot in conflict with this pars, shall | provides for mandatary
incorporated in zny Interior incorporated it shalt have the apply to compacts and funding | application of the sections cited in
compact or funding agreement. sare force and effect as if set out | agreements authorized by this §413(a).
() Effect—Bach incorporaied. | in full i ite 1 or this pan (25 | pan.
provision- US.C § 458ectD) ®) Atthe request of
(A} Shall have the same force and participating fudian ribe, any

effect as if set out in full in this
title, and.

Al provisions of sections 450e(d).
450d, 4508(c3, 4504, 450j(0),

other provision of tile 1, to the
extent such provision is not in

(8) Shalt be deemed to 450m-1, and 450m of this title confict with this part, shall be
supplement or replace any related | shall apply to agreements made a part of a finding
provision in this title and to apply | provided under this part (25 agreement o compatt eatered
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Comparison of Propesed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Tribal Comments

Section Propass amendments (June 2006} Title IV Title V Department sontments
—

To any agency otherwise govemed | U.S.C. § 4581H(c)). nto under this part. The

by this title. Secretary is obligated fo include

{3) Effective Date—~tf an Indian such provision a the option of the

tribe requests incorporation at the participating Indian tribe o ribes.

negotiation stage of & conmpact or 1f such provision is incorporated it

Funding agreement, the stall have the same force and

incorpovation-- effect as if it were set out in fuil in

{A) Shall be deemed effective this part. In the event an Indian

immediately; and tribe requests such meorporation

{B) Shall contro! the negotiation at the negotiation stage of 3

and resulting compact and finding cormpact or funding agveement,

agreement. such incorporation shali be
deemed effective immediately and
shall control the negotiation and
resulting compact and funding
agroament (25 U S.C. § 458aza-
15}

414(a) (1) In general. - The President The Secretary shail identify, in the | (a) {1) The President shali identify | Budget request. Section 414(a) We disagroe. The proposed
shall jdentify in the annual budget | annual budget request of the in the anmual budget request should be stricken. Section Tang Is consistent with and
request submitted to Congress President to the Congress under | submitted to Congress under 414(a)1) tracks Tile V language, b“iwsg““g:n the provisions and
under section 1105 of Title 31, section 1105 of Title 31, any section 1105 of Title 31, al! funds | but current Title 1V bunguage is principles that are dy
United States Code, all funds funds proposed to be included in | necessary to fully find all funding | preferable because § 414(2X(1) P taiued in Title v‘“‘“

greement i is | 2 ts i i .

necessary to fully fund all funding agreement is | would likely require the S
agreements authorized under this | part (25 US.C. § 4584d). pant, including funds specificaily 1o identify tribes” annual fanding
title. identified to fund tribal base reguests before funding

(2) Duty of Secretary -~ The budgets. All funds so agreements are negotiated.
Secretary shalf esure that there apprapriated shall be apportioned | Section 414(a)(2) prevents the
wre included, in cach budget 10 the Indian Heallh Service. President from exercising
request, requests for finds in Such funds shalt e provided to discretion as to the amount of
asmounts that are sulicient for the Office of Tribal Self- funding 10 seck from Congress for
‘planning and negotiation grants Governance which sball be seif-govemance agreements and,
and sufficient to cover any respansible for distribution ol alt therefore, constrains the

shortfall in funding identified funds provided under section President's budget requests as to
under subsection (b). 4583234 of this tite. other matters. Section 4 14(a)(3}
{(3) Timing.-All funds included {2) Nothing in this subsection is neither necessary nor desirable
within Runding agreements shall shall be construed to authorize the | because the Department’s internal
be provided to the Office of Setf- Indian Health Servi reduce izati hould
Governance not fater than 15 days the amount of funds that a setf- not be dictated by statute, Section
after the date on which funds are govermance tribe is otherwise 4td(a)4), even though it tracks
apportiened to the Department. enitled to receive under its Title V language, should be

{(4) Distribution of Funds.—-The funding agreement or other stricken for the same reason.
Office of Setf-Goverance shalt applicable law, whether or not

be responsible for distribution of such funds i tothe
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kgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments (func 2008) | Title IV Tille V Department comments Tribat Comments
all funds provided under this title Office of Tribal Self-Governance
{5) Rute of construction.--Nothing under this section (25 US.C. §

i this subsection authorizes the 453320 12(2),
Secretary to reduce the amount of

funds that an Indian tribe is

otherwise entitled to receive under

& funding agreement or other

applicable law.

41400 Present funding; shostfalis—[n all | None (B) Jn such budget request, the | Budget request. Section 414(b) - ST
budget requests,the President Presidentshal ety helevel | should be suicken because OMB | voe oegree, This provision s
shall identify the leved of need of need presently funded andany | is not receptive to identifying
presenily fnded and any shortfalt shortfal in funding (ineluding funding shortfalls in the
in funding (including direct direct program und contract President’s budget.
program costs, tribal shares and suppost costs} for each indian
contract support costs)for each isibe, eiher disccty by the
foian tibe, either directly by the Secretary of Health and Humsn
Secretary of terior, under self- Services, under self-detenmination
determination confracts, o under wonixacts, or under compacts and
compacts and funding fundisg agreements autharized
agrocments. wnder this part (25 US.C. §

458aas-12(b)).

JU5@X1) | The report under subsection () | The report shalt- (1) identify the | The report under subsection (a) | Contents of report. Subsection . -

&) shall relative costs and benefits of Self- | shall- (1) be cormpiled from AISEYINE) shouldbe sricken. | o somies. ThiE provision s
{1) Be compiled from information | Governance; (2} identify, with infornution contained in funding because the Department identifies :
contained in funding agreements, | perticularity, all funds thatare, | agreements, annual audit reports, | inherent Federal functions on an
aonual audit reports, and data of | specifically or functionally related | and data of the Secretary as-nended, case-by-case basis, and
the Secretary regarding the 10 the provision by the Secresary regarding the disposition of the Department’s budget does not
disposition of Federal funds; of services and benefits o Self- | Federal funds; and (2) identify~ | show expenditures in terms of
{2) identify— Govemance tribes and their {A) the refative costs and benefits | inherently Federal functions vs.

(A) the relative costs and benefits | mcmbers; (3) identify the funds of selfe (B) with inhy ly Federal functions.
of self-govemance, transferred to each Self- particutarity, all funds that are
(B) with partcularity, all funds | G andthe specifically or fanctionally related
that are specifically or i ion in the to ision b

functionafly related to the Federal bureaucracy; (4) include of seyvices and benefits 10 seift
provision by the Secretary of the separate views of the tribes, | governance indian tribes and thefr
servioes and beneflts to selt- and (5 inchude the funding embers, (€) the funds
govemance Indian ribes and Fomula for individual rbal wansferred o each self-

metnbers of Indian tribes; shares of Central Office funds, governance indian tribe and the
(C)the finds mansfemred fo each | together with th t ing redsction in the
1ndian tribe and the corresponding | affected Indian tribes, developed Federal bureaucracy, (D) the
veduction in the Federal under subsection {d) of this funding formula for individual
bureacracy, section ribal shares of all headguarters
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Comparison of Propesed Amendments of Tribal Workgroup (5-7-2006) to Title IV and Title V with Department Comments
Section | Proposed amendments (e 2006) | Title IV Title V Department comments Teibal Comments
- e
(D) the funding formula for {35 USC. § 458ee(b)). Tunds, together with the comments
individual triba) shares of alt of affccted Indian wribes or tribal
Central Office funds, together organizations, developed under
with the comments of affected subsection (c); 2nd (E) amounts
indian tribes, developed under expended in the preceding fiscal
subscction (d), and year to carry out inherent Federal
(E) amounts expended in the fonctions, including an
preceding fiscal year to carry out identification of those functions
inherent Federal functions, by type and location QS US.C. §
including an identification of 458202 13(bX1) & 2D
inherent Federal functions by type
and focation.
415(0)3} - | (3) Contain a description of the The report shall- . (4) inclade | (3) contain a description of the | Contents of repart. SOL We disagree. This provision is
®XS) methods used o determine the the separate views of the tribes, | method or methiods (or any advice: Subsections #5OIMS) | corciciont with Tile V.
individual tribal share of funds and (5) include the funding revisions thereof) used to can be stricken as unnecessary .
controfled by all components of | formula for individuat ribat determine the individual tribal because Title IV (see §
the Department (including funds | shares of Centrat Office funds, share of funds controfled by all | 458ce(b}(4)-(5)) already addresses
assessed by any other Federal together with the comnments of | components of the Indian Health | these matters, albeit in fess detal
agency) for inclusion i compacts | affected indian tribes, devels Service (inclading funds assessed | Subsections 415(bX3)-(5) pasaltet
ot funding agreements; ander subsection (d) of this by any otser Federal agency) for | Title V(see § 458aaa-13(0)3)-
{4) Befors being subtnitted to section. inclusion in self-govemance {(BX5)). The differences between
Congress, be distributed to the (@5 US.C. § 458eebNa)(5%) compacis or funding agreements; | the proposed amendments and
tadian tribes for comment (with 2 (4) before being submitied to Titles IV and V create
comment period of 1o less than 30 Congress, be distribused to the usnecessary inefficiencies for the
days); and Indian ridbes for conment {with a it. For instance,
{5 tnctude the separate views and comment peviod of no less than 30 | subsection 458aaa- 13(bX5) would
comments of each Indian tribe or days, beginning on the date of requize the separate views of each
teibal organization. disizibution); and tribe to be included in the veports
(5) inglude the separate views and | to Congress, while current Title
comments of the Indian tribes or 1V atlows the Secretary fo
ibal izat i of tribes
@5USC §458ma-130)3)- for a more meaningful narrative,
@ The difference between including
the funding formula for individual
tribal shares, which Title 1V
tequires (see § 458eeby(S), and
describing the methods used 10
determine individual tribal shares,
a5 subsection 45Baza-13(b)(3)
would require, does not appear
eaningful,
415() (1) Membership.~A negotiated | A negotiated rulemaking (1) A negotiated rulemaking Negotiated rutepaking
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kgroup (9-7-2006) to Title 1V and Title V with Depariment Comments

Tribal Cotnments

Section Proposed amendmeats {Jure 2006} Title IV Title V Department vomments
Fulemaking commi foh ¢ i o it i¥hed pursuant to | commitiee. Subsoction 416GX2) | We agree
‘pursuant to section 565 of tille S, | section 565 of Tifle 5, io carry aut | section 565 of Tile 5. to carry out | should be siricken because the
United States Cod, to carry out | this section shall have as its this section shall have as its Secretary should have discretion
s section shall have s its members only Federal and tribaf | menibers only Federal and ibal | to determine whether there will be
tmembers only Federal and tribal ves, s ves, 2 8 “lead” bureay or office from
government representatives. ‘majority of whom shall be majority of whom shail be interior and who will lead
(2 Lead Agency.—~Amongthe | representatives of Indian tibes | nominated by and be Interior’s team.

Fedderal representatives, the Office | with agreements under this part | representatives of Indian tribes

of Seif-Governance shall be the | (25 US.C. § 4Saga(b)) with funding agreements under

tead agency for the Depanment of this subchapter.

the Interior. {2) The committee shali confer
with, and accommodate
participation bry, representatives.
of Indian tribes, inter-tribat
consortia, tribal organizations, and
individual ribal members (25
USC. §458258-16(b)).

S18(d) (1) Repeal Al regulatory The lack of promulgated The lack of Effect of fack of regulations. ; ;
provisions under Past 1000 of regalations shail not timit the vegulations shall not limit the Subsections (1) and {3) should be r"’ ‘?‘“‘f;"ixgﬁf:::‘
Title 25 of the Code of Federal ffect of this part 25 US.C. § effect of this part (25 US.C. § stricken because they would cause | (P 18 DRSS DS
Regulations are repealedon the | 458ga(d)). 458aa-16(0)). confision in GAMINISIEAON Of | 10 sentisiom sid that (e soluton
date of enactment of the self-governance. No regulations s to let the statute apply by its
Department of the Interior Tribal would be in force should any v terms il new rgubtions
Seif-Governance Act of 2004, statutory amendments pass, and are promulgated.

(2) Effectiveness Without Regard each tribe could decide for itself
o Regulations.—The lack of whether a particular repealed
promulgated regulations shall pot segulation would govern untif new
Timit the effect of this Act regulations wete promulgated.
(3) Interim Provision.—

‘Notwithstanding this subsection,

any regulation under Part 1000 of

Title 25, Code of Federat

Regulations, shall remain jn

effect, at a tribe’s option, in

implementing corpacts until

regulations are promulgated.

a3 In any administrative appeal or | None in Title IV, bul see 25 In any appeal (ncluding civil Appeais. Section 418showdbe |\ goaeree We betieve that
civil action or judicil review of | US.C.§ 45880}, incorporating | actons) involving decisions made | siricken becavse, even thought | LSO TS .
any decision made by the 25USC. § 450m-1{contract by the Secretary under this pan, | pasalles Title V (seo25 USC. ¢ | 0Pl epartmen ah
Secretary under this fitle, the dispuses) andsoe 25 CF.R.Part | the Seeretary shall have the 458a2a-17), it inappropriately Stondard tha Congress enacted for
Secretary shall have the burden of | 1000, Subpart R (Appeals), burden of proof of demonstrating | subjects all decisions of the Health prograns i Tide V.
proaf of demonstrating by clear by ciear and convincing to the “clear and Erams
and eonyincing evidence.- evidence(1) the validity ofthe__| convincing” standard of proof
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Comparison of Proposed Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Section | Proposed amendments (Jone 206) | Title IV Title V Department comments Tribal Comments
{1} the vahd&!y of the grounds for grounds for the decision made; ‘which exceeds the asual
the decision; and and (2) that the decision is fully detance of evidence”
(2) the consistency of the decision consistent with provisions and_ | standard of proof n civi cases.
with the provisions and policies of policies of this part (25 US.C. §
histtk. 458aa-17),

‘Canceras raised by DOY in correspondence dated June 15, 200S.

Tribat response ta DO issues noted in June 15, 2005 correspondence.

1. A tribally proposed provistan (o allow iribes 16 ovest advanced fands wnder the "prudent
investment standard” is unaceeptable to DOL DO views such investnents a5 an unacceptable
risk to the security of s unds for construction programs, functions, services, and
activities. If tribes invest advanced funds in private securities and experience a lass. the Secretary
is unable 1o replace those funds, and, shouid a tribe retrocede canstruction progrants because of
Bnancial losses, the Secretary would have responsibility to complete the programs without funds.

We disagree. The prudent investment standard bas beer 1 place for he management of fands
transferted to tribes under Seif-Governance within the EHS since FY 1994. This tribally proposed
‘provision is substantively identical to the provision contained i Section S08(h) of Title V and in
the Title V regulations. See 42 CFR 137.100-101. The prudent investment standard provides a
workable mechanistn for ensuring that risk of Joss is properly batanced against the ability of tribes
to generate intevest on funds that are transferred in a lump sum at the beginning of  funding year.
As formulated in Title V and its inmlementing regulations, the prudent investment standard

lows tribes to earm a higher return on their investment, while stitt providing meaningful
standards that guide the level of risk that these funds should be subject to.

7 The DOT abjects to any iribalh T tbe Tl would 2l
coniracting of additionat PESAs that are carried ont by bureaus and offices other than the BIA,
whilk at the same time reducing the Secretary's discretion about contracting those PRSAs. DOI
otes that rides can already contract for nor-Indian programs. See CFR § 1000.398; 25 US.C. §
4ssm@)a) and § 458ce(c). DOI believes thal the provisions would anthorize tribes & contract

all prograims of which tibes or Indians are primary or significant beneficiaries. Furthez, it
behevs that because the term "primary or significam beneficiary,” is not defined it could,
therefore, apply 1o any Department activities. Hence, any resident or entity in the US conceivably
s a “significant beneficiary" of the Secreary’s activities. The effect of these provisions wauld be
t© open up DOIPFSAS to non-competitive contract by tribes and entities designated by tribes
‘The Secretary would lose control over the way that non-Indian government PFSAS are carried
out

think that the D concems reflect 2 about how Title
1V will work if these are enacted. Th i do not strip the
Secretary’s audmmy o ensure that PFSAs are carried out n a manner that protects afl

iarfes” interest. ‘balance that thy ‘negotiate with
tribes in a fimely manner with provisions that speli out the Secretary's right 1o negotiate
provisions in self-Governance agreements that prolect the federal government's interests. The
Secretary retains the right ta Teject a tribe’s final offer for agreement language based on
enumerated statutory criteria. The final offer process, timelines and rejection criteria that the
tribes propose are the same as comparable provisions found in Section S07(c) of Title V. If the
Department has concerns about the finaj offer process and criteria it should propose alternative
ctiteria In addition, the lack of a definition of "primary or significans beneficiary” that concerns
the Department has been addressed in Title V in § SOS(bX2) and § SOSHN2NB). I the
Department believes that defining this phrase is lmw\'unL we Wat it propose a
Jefinition for inclusion in the Title IV i ion by tribal

3. The DO] objects 1o provisians Bhat would reduce the timie Ismits for the SECretary 10 Consider &
contract proposal before having to approve or decline it and reduce the grounds on which the
proposal may be declined. The DOI objects to cancept of approval of 2 proposal based on a
tribes “final offer” and the seduction of grounds on whish the Secretary can decline 3 funding
agreement. The DOI believes that such provisions would unduly hamper the Secretary's ability to
assure agresment terms that will serve the Secresary’s Indian and non-Indiat

Ve di

These pr Wil mot Fmit tary's ability to negofiate Cterms
satisfactory to both parties, as DOI contends, but rather, we believe they are critical 1o ensuring
that the negotiation process conclude on  timely basis, nd that there is clarity about why the
Secrotary is rejecting a tribe's final offer. ‘These provisions would mitror language in §§ 507(b)
and (c) of Title V and the implementing regulations. See 42 CRF 137.134, 135, 142 and 144
Also, § 102(a) and (6) of Title ! of the ISDEAA contains simitar final proposalideclination process
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Comparison of Pro;

St Proposed amendments {Jsne 2006) Title V

Title IV

d Amendments of Tribal Workgroup (9-7-2006) to Title IV and Title V with Department Comments

Department comments Tribal Comments

satisfactorly.

have been enacted i . See3s
CFR FPart 500, The intent of s provision s 1o avoid having negousnoﬂs dngem for morihs, or
isions seek to impose on

of.
o o Congress hs alceady agresd o in Tie V.

4 OT lieves i the urrent sandard for o-assumprion s g and that e roposed

d ty for DOI to re-assume 4 PFSA.
Further, D()l views the reassurmption provision as going beyond that of Title V because the Title
¥ provision only applies to lndian programs, whereas this provision would set imprudently high
standards for re-assumption of both Indian and non-lndian programs.

“The Tribal Teams believes thal
DO to tam to. Gsee §§ 407(\,)(: ), 4070N2).
A0TBXINA) and «pand the grounds for by DO, and the Tribal
Teaun believes apprapriaely balances the DOI' interest i having 2 meshais avalble fr

on and the trilal interest ing that the process can anly be utilized in
very timited cireumstances.

alast resort for

of a ulbally

") 7 s

5 e DOI objects fo the redesign Trust pro rograms,
and the reaffocation of funds for such programs, without Secretarial approval. The DOY b:h:ves
that the proposed provisions would reduce the Secretary's ability 1o oversee construction activities
contracted under Tite [V. DOl beticves that uitimate trust responsibility resides with the
Secsetary and that Secretarial approval of the redesign and consolidation of non-Iidian programs
and reallocation offunds fof non -Indian programs is necessary in order for the Secretary to fulfilt

her

&
agr

The Tribal Te that athonities are um!ra] o
the abiity of Indi 10 imple it Self- G and that reatl and
‘other provisions in Title [V must ensure maximum tribal flexibility to exercise that authority. The
proposed provision at § 406(d) would bring Title IV's reallocation and redesign provisions in line
with those in Section 506{¢) of Title V. With regard to construction activities, one of the
principle goals of the anmdmans, consistent with DlvVlswns m m: V., is to ensure that

Title IV ion PRSAs.
Section 408(d) eq requires aribe to cetty tht it wil adheu o b\nldmg and other codes and

P that tribes shalk provide the

Secretary with progress and financial rtpons on at feast a semiannual basis. ‘Thus, under the
‘prapased provisions, tribes will be required to comply with adequate codes and standards and the
Secretary vetains an active supervisory role to ensure comphiance.

6. The DOI objects (0 a numbe of the fanding provisions in becase
they requive unworkable fanding meibods for now-BLA bureaus and offices, DO is particulasly
roncersed about and believes that th y must retain a portion of the
amount that would otherwise have been spent to carry out the projects in order to i the
Sesretary’s responsibilities. DO acknowledges that some budgetary concepts are unique to the
BIA and that due to anmual ppropriations fluctuations, non-BIA burcaus and offices need
Tlexibility to negotiate funding on an annual basis. DOI considers the provision for OSG to

hat the budgel and ARARCIA FAAgEMment systems of non-BIA bureaus and
agenicies may not, at the present time, be in a position to accommodate afl of the financial
implications of the proposed amendmm:s We befieve that these issues are more appropriately
dealt with in the implementing regulati ing not the
endpoint o mvrovmg the intesaction bclween DOI bureaus and Indian rbes under Self
. With respect raised by DOL, th intent of
is to make th

of Title IV

disburse fanding (o tribes within 15 days of apportionment 1o the a5
‘particutarty for non-BIA finding agreements because bureaus and offices ustally assume
responsibility for monitoring the use of funds that they disburse. Therefore, OSG is not equipped
1o monitor funding ageeements with non-BLA bureaus and offices

programs on
progeams, which mvcbem suceessfully

under the Title regulations imilar provisions can
e put in place hat would similsty ensue e seccess i adminsiaton of consieon programs
undar Tide IV,

pavwnh the Titie V

42




73

Melanie Benjamin
Office of the Chief Executive

STATEMENT OF
MELANIE BENJAMIN, CHIEF EXECUTIVE
MILLE LACS BAND OF OJIBWE

September 20, 2006
Before the Senate Committee on Indian Affairs
Oversight Hearing on Tribal Self-Governance

Good motning, Mr. Chairman, Mr. Vice Chairman, and members of
the Committee. My name is Melanie Benjamin. I am the elected Chief
Executive of the Mille Lacs Band of Ojibwe.

I have two points to make in my testimony today. First, I will
identify what hinders the widespread tribat desire to expand self-governance
authority and participation levels among tribes. And second, I will suggest
a practical step that the Congress can take to remove obstacles to greater
tribal self-governance. But first, I will give a brief background.

BACKGROUND
A. Mille Lacs Band History and Structure

A century ago, after our lands were stripped away from us by both
law and lawlessness, the U.S. Congress referred to us as the “homeless
nonremoval Mille Lacs Indians™ and restored to us a small fraction of our
original lands. That land today comprises the center of the Mille Lacs

‘Indian Reservation in central Minnesota about two hours’ drive from
s © Minneapolis. Most of our approximately 3,800 tribal members live on or
Mlne Lacs near our checker-boarded Reservation and its three separate Reservation

Band of  Districts. o

Ojibwe In the 1980s we organized our constitutional government into three
branches of government, with an Executive, a unicameral Legislature, and
43408 Oodena Dr. an independent judiciary. Over the past two decades, througha -
. _ combination of self-governance authority and the exercise of lawful -
Onamia, MN governmental gaming, our Band has been transformed from the darkest of
56359 nights into a bright new day.
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B. Leadership in Self-Governance

1 am proud to say that the Mille Lacs Band has been a leader among
other Tribes in seeking greater tribal self-governance authority and in
putting it into practice. The Band was among the first ten Indian Tribes to
participate in self-governance with the Bureau of Indian Affairs (BIA) in
the late 1980s and the first Tribe to negotiate an agreement with the Indian
Health Service (IHS) in the early 1990s.

We will always be grateful to you, Chairman McCain, and to a
handful of your colleagues, for having been responsive, time and time
again, to tribal calls for writing into federal statute greater tribal self-
governance authority that curbs the federal bureaucracy’s insatiable appetite
to dominate tribal operations. Congress, at your behest, has repeatedly had
to step in with statutory changes to correct the tendency of federal agencies
to place a strait-jacket on tribal authority, priorities, administration, and
programs. Today, we urge you to step in again and change the law to
remove more obstacles to tribal self-governance.

OBSTACLES TO TRIBAL SELF-GOVERNANCE

As you know, Mr. Chairman, it was the scandal of a corrupt and
wasteful BIA, uncovered by the Arizona Republic newspaper in 1987, that
led the Congress to impose by law upon the BIA a “demonstration” project
for tribal self-governance in 1988. Congress expanded that authority in
1991 to THS, made it permanent for Interior in 1994 and, in 2000, made it
permanent for IHS. In each of these enactments, Congress made specific
changes to the law to remove obstacles to greater self-governance. In each
case, Congress had to amend the statute to correct what the federal agencies
either had distorted by regulation and practice or had balked at
implementing.

A. Over-Reach by Federal Agencies

Each of the previous four congressional reform efforts was
embraced in rhetoric but opposed in practice by the Administration,
regardless of political party or leadership. The message of the federal
agencies has always been — 'we cannot trust the tribes to do better for
themselves than we are able to do for them." This is not a position rooted in
partisan ideology. It is instead pure paternalism, fed by an institutional

Anacira tn nracarue itealf ite nower ite nrernoativec and ite nerceannel at all
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Of course there will be mistakes made by tribes in the exercise of
self-governance authority. But there are built-in correctives. First, the
people closest to the action — the tribal member constituents and
beneficiaries — hold the power to correct tribal leaders through the ballot
box and other political restraints available in tightly-knit Reservation
communities. Second, stringent audits and corrective actions are required.
Third, federal criminal sanctions against misappropriation of funds apply.
And fourth, the tribal self-governance movement is very protective of its
reputation and encourages inter-tribal cooperation and assistance.

B. Involuntary Transfer of Power

Federal agencies do not give up power easily or willingly. Whether
a transfer of power is required by a President or a Secretary or by an Act of
Congress, those involved in implementation have many opportunities to
blunt, curb, avoid or undermine directives to transfer authority to tribes.
The resistance to change is great in an entrenched bureaucracy whose
primary reason for existence is to exercise authority over others. The more
precise the statute, the less latitude is left to the bureaucrats to resist the
change intended by Congress.

Congress has had to amend the self-governance statute four times.
Each time, it has done so to correct distortions that have been made to the
statute by the federal agencies. We are again at such a point with Title IV
and its application to the BIA.

C. Stifling Policies and Procedures

Federal agencies want to impose uniformity that is inflexible and
unresponsive to local needs and priorities. One size does not fit all. There
are many ways to a common objective. The specifics of what works in
Window Rock may not work as well in Onamia.

The rationale for detailed policies and procedures, for program
manuals, negotiation guidelines, and regulations, is that a tribe won’t get it
right without using the bureaucracy’s cookie cutter. It is at its root a
fundamental lack of trust in tribes to seek their own best interests and an
unwillingness to let go of control so that leaders closer to the people served
may govern their own people.

7. Conflicting BIA and ITHS Reauirements



76

Testimony of Melanie Benjamin, Chief Executive
Mille Lacs Band of Ojibwe — September 20, 2006
Page 4 of 7

contain provisions that differ from each other and thus require self-
governance tribes to operate separate administrative structures and systems
for programs funded by IHS and BIA. Congress expanded tribal authority
and flexibility when it enacted Title V governing IHS-funded programs.
But the same tribes still labor under the more restrictive authority of Title
IV governing BIA-funded programs. These dual requirements are an
administrative and cost burden that weighs against more tribes assuming
more federal program administration under self-governance authority.

THE BOOTSTRAP AMENDMENT — A PRACTICAL WAY
TO EXPAND SELF-GOVERNANCE PARTICIPATION

A. The Last Six Years: Stalemate at Interior

In 1994, Congress enacted Title IV, which at the time was landmark
permanent authority for tribal self-governance related to BIA. It was
enacted over the objections of the Administration. The negotiated
rulemaking that followed was contentious, concluding in late 2000 when
Interior over-rode tribal interpretations of Title IV and published a rule that
construed the statute to limit tribal authority in many key areas.
Meanwhile, on a dual track in the late 1990s and informed by their difficult
experience with Interior-BIA, the tribes worked with Hill allies and this
Committee to reform IHS-related tribal self-governance authority. The
result in 2000 was enactment of a detailed new Title V that expanded
specific tribal authorities over IHS programs. The ensuing negotiated
rulemaking process with IHS on this new Title V concluded quickly with
the support of the tribes.

In 2001, the tribes began an effort to develop legislation to
completely overhaul Title IV (BlA-Interior) modeled after the expanded
tribal authority enacted in Title V (IHS) in 2000. The draft bill mandated
strict timeframes, clarified appeal rights, and expanded tribal flexibility in
administration. Many other ambiguities in Title IV were clarified so that,
like with Title V, there would be little left to argue about in the regulations,
Negotiations between tribal leaders and a succession of Interior Department
officials on the tribal draft bill over the last five years have been protracted
and unsuccessful.

B. A Simple Solution — “Bootstrap” Title V Authority Into Title IV

Given the complications arising from a detailed bill, the tribes
crafted an alternative “bootstrap” amendment that simply would allow any
Indian tribe to elect to apply existing Title V authority to its BIA-Interior
self~-governance activity. Several Senate (e.g., May 12, 2004, S. 1715) and
House hearings were held on the larger and bootstrap alternatives, and the
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larger bill was reported at the end of 2004 but was not acted upon by the
Senate.

The attempt to gain Interior support for the detailed tribal bill to
conform Title IV to Title V is basically at a stalemate today, and has been
for years. Bureaucratic opposition has stalled all progress. So the tribes
now ask that the Committee support enactment this year of a simple
alternative statutory amendment that borrows from something the Congress
did a decade ago — authorize any self-governance tribe to apply the same
flexible authorities to its Interior-funded programs that Title V permits a
tribe to apply to its IHS-funded programs. We ask that the Committee
secure enactment of this technical amendment before adjournment.

In 1996, Congress adopted a similar “bootstrap” amendment you
sponsored, Sen. McCain, that applied the latest reforms of Title I (self-
determination) to Title III and IV (self-governance) administration. The
bootstrap amendment we ask you to consider would, in substance, simply
add the phrase “Title V" to the bootstrap provision in existing law, at 25
U.S.C. 458cc(l) so that Title V reforms, like Title I reforms, may be applied
by any tribe to its Title IV program authorities.

The rationale for this is plain and simple -- if the IHS has survived
the application of Title V provisions over the past five years, so too can
Interior. Having the same rules apply to all tribal self-governance
operations of a tribe like Mille Lacs will enable us to run a more efficient
tribal administration with less duplication of effort and greater cost sharing.
Timeframes, reporting requirements, control structures, systems
architecture, fiscal management and investment, and other activities can be
made more congruent. Such bootstrap authority would offer the Mille Lacs
Band and other tribes a greater potential to better coordinate all our federal
programs at the tribal level and thereby increase the program benefits to our
people.

C. The Specific Benefits of “Bootstrap” Authority

The “bootstrap” would allow an Indian tribe, at its discretion, to
apply any provision of enacted Title V authority to its negotiation and
administration of BIA-Interior funds. This would capture the improvements
made by Congress in 2000 regarding IHS and extend them to BIA-Interior.
Some examples of the added authority include: (a) greater eligibility to
participate; (b) simplification of the application process; (c) strict
timeframes for application, negotiation, decision-making, and dispute
resolution; (d) more flexible tribal administrative authority; () expanded
tribal investment authority over advanced funds; and (f) cost savings and
efficiencies realized from allowing a tribe to conform its administrative
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practice regarding BIA-funded programs to that of its [HS-funded
programs.

The bootstrap amendment is the kind of simple, house-keeping
legislative reform that can have lasting positive impact. It would adopt the
extensive work done by Congress in 2000 on Title V and apply it to Title IV
at tribal option. Its enactment would remove many of the known federal
obstacles to full tribal participation in self-governance at BIA-Interior,
Presumably B1A-Interior would take no position on or oppose the bootstrap
amendment, but their grounds for any opposition would likely not be very
compelling.

Attached is a copy of the bootstrap bill language previously
prepared by the Senate Office of Legislative Counsel and considered by the
Committee in 2002. The only substantive change to existing law it would
make is to add the words “Title V™ to 25 U.8.C. 458ce(l).

CONCLUSION

For six years we have tried to negotiate with Interior to gain its
agreement to add to Title IV (BIA) the reforms made by Congress to Title
V (IHS). We have not succeeded. A simpler approach is for Congress to
enact legislative "bootstrap" authority this year, patterned after what it did
in 1996, which would allow a self-governance tribe to apply Title V
authority to its Title IV agreements with Interior.

The broader Title V self-governance authority has worked well at
THS where there is widespread participation by tribes in self-governance.
We believe tribal participation would expand if Title V was applied, at
tribal option, to Interior-BIA agreements. More efficient and responsive
tribal program administration is not the only product of expanded tribal self-
governance authority. Broad-based and sustained economic development
and growth also follows where a tribal government exercises self-
governance, according to research conducted by Harvard University’s
Kennedy School of Government.

From our first days in tribal self-governance, the vision of the Mille
Lacs Band has been to move closer to a large, comprehensive block-grant
program that includes all of the federal dollars we are eligible to receive.
We do not want to have to go through the State of Mimnesota for any federal
flow-through dollars, and we want the flexibility to determine our own
priorities and to reprogram federal funds at all levels of the federal
government. We would propose a new demonstration project, similar to the
"New Federalism" proposed years ago, that is rooted in the federal trust
responsibility and includes a Department of Indian Affairs that administers

all Indian programs. And we would be pleased to work with you and this
Committee to that end. However, as a very interim step, we need quick
enactment of this "bootstrap” Title V authority for Title IV. And so we ask
the Comumittee to marshal its energies and persuade Congress to enact this
"bootstrap” amendment in the closing days of this Congress.

Thank you for this opportunity to express the views of the Mille
Lacs Band of Ojibwe, and for your work, Mr. Chairman, and the work of
this Committee over the years in supporting tribal self-governance at the
request of tribal governments and in the face of resistance from the federal
agencies.

Miigwetch.

Attachment: “Bootstrap” amendment language
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10 March 29, 1996; but

11 “(1) is for a fee for services ge-
12 lating to an appeal described in para-
13 graph (1) performed before that
14 date.”.

% 15 (b) INCORPORATION OF SELF-DETERMINATION PRO-
16 VIsIONS.—Section 403 of the Indian Self-Determination
17 and Education Assistance Act (25 U.S.C. 458ec) is
18 amended by striking subsection (1) and inserting the fol-
19 lowing:

20 “{I) INCORPORATION OF SELP-DETERMINATION

21 PROVISIONS.—

22 “(1) IN GENERAL.—At the option of any par-
23 tieipating Indian tribe, any or all of the provisions
24 of title I or V shall be incorporated in a compact or

25 funding agreement entered into under this title,

Oclober 15, 2002
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“(2) FORCE AND EFFECT.—A provision ineor-
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“(A) have the same force and effect as if
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“(ii) apply to any agency subject to
this title.

“(3) ToNG.~-In any case in which an Indian
tribe reguests incorporation of a provision under
paragraph (1) during the negotiation stage of a com-
pact or fonding agreement described in that para-
graph, the incorporation shall—

“(A) be considered to be effective imme-
diately; and

“(B) control the negotiation and any re-
sulting compact or fanding agreement.”.

for” after “produets and”;

Oclober 15, 2002




81

TESTIMONY OF
CHAIRMAN DELIA CARLYLE
ON BEHALF OF THE
AK-CHIN INDIAN COMMUNITY

BEFORE THE
SENATE COMMITTEE ON INDIAN AFFAIRS

September 20, 2006

Introduction

Good Morning, Mr. Chairman, Mr. Vice-Chairman and other distinguished members of
this Committee.

My name is Delia Carlyle and I am the Chairman of the Ak-Chin Indian Community.

The Ak-Chin Indian Community Reservation was established in May 1912 and
comprised 47,600 acres. A few months later, the Reservation was reduced by more than
half to its present day size of 21,840 acres. The Community is located approximately 35
miles south of Phoenix, Arizona, near the Gila River Indian reservation. We are a small
tribe with 767 enrolled members.

Ak-Chin is an O’odham word which means “people of the wash.” The term refers to a
type of farming that depends on the area’s washes where our ancestral people planted
beans, corn and squash which were irrigated from the wash runoff from storms.

Today, the Ak-Chin Indian Community (“Community” or “Tribe”) is being impacted by
hyper-growth in our area. We were once a small, rural farming village. Today, however,
the area is one of the fastest growing suburbs of Phoenix. In the year 2000 there were
about 1000 people in the adjacent town of Maricopa.' In 2004, the town had grown to
over 5000 people.” Last year the population swelled to approximately 18,000, and in a
few years the population is projected to exceed 100,000 people.® The explosive growth
has also brought big-city problems to the Community which adversely affect our air,
water, land, culture and traditions. These problems, such as an increase in traffic,
congestion, crime, drugs, pollution and other effects of rapid urban expansion - directly
impact our children, elders, and our way of life. Thus, the need for timely and fully-
funded self-governance programs is more important than ever to assist the Community in
providing necessary services for our tribal members.

On behalf of the Ak-Chin Indian Community I would like to thank the Chairman, Vice
Chair, and the other members of this Committee for holding this hearing on Indian self-
governance programs.
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Self-Governance

I am here today to speak about self-governance programs as they pertain to the Ak-Chin
Indian Community. At Ak-Chin we have our Social Services, Criminal Investigator,
Education, Roads Maintenance and other Consolidated Tribal Government Programs
which include courts, enrollment and adult education in our self-governance compact.

In theory, self-governance was intended to allow an Indian tribe to consolidate all of its
Bureau of Indian Affairs (“BIA”) 638 programs, funds and reporting requirements into
one self-governance compact. The primary objective of self-governance programs is to
enable the tribe - not the BIA - to operate its own tribal programs. The tribe, therefore,
delivers local, day-to-day services directly to its tribal members. Unfortunately, self-
governance programs have strayed from their original intent to strengthen Indian self-
determination and self-sufficiency.

Problems

One of the biggest problems for our Tribe’s self-governance programs is that the BIA’s
Office of Self-Governance (“OSG”) has become an additional layer of BIA bureaucracy.
The OSG negotiator acts as a liaison between the Tribe and the BIA and Indian Health
Services (“IHS”) programs. The problem is that the negotiator is not a local person. In
our case, our OSG negotiator is located over 1000 miles and three states away in
Vancouver, Washington. Thus, they do not usually know the available or previously
utilized local resources.

For example, my Tribe may need a social worker, teacher, nurse, therapist or police
officer to help implement a self-governance program. Because there are no local
resources through the OSG, my Tribe has to turn to the BIA Agency and/or Regional
Office for administrative and technical support to implement and operate our self-
governance programs. This creates several problems. First, there is no local BIA support
because the BIA’s Agency or Regional Office lost their technical support person who
was let go or reassigned when OSG took over the program administration. Consequently,
when that person left, all the local institutional knowledge and experience left as well.

Furthermore, tribes may be stuck in the middle of an OSG and Agency/Regional Office
turf battle. At times, tribes pay the price for BIA internal strife when an Agency Office
loses personnel and funding to the OSG, and the result is that the Tribe gets the
bureaucratic runaround instead of its questions answered.

In addition, technical assistance funding is practically gone. This hurts tribal program
development because of the lack of BIA program technical assistance and support. This is
especially true for navigating through the complex funding formula process.

A significant problem is getting the available funding drawn down to the Tribe. It seems
that streamlining the funding process would be another good start. There are still too



83

many bureaucratic layers involved. It should not take over two years to have funds drawn
down to my Tribe.

The draw down process must be streamlined. We deal constantly with different people in
multiple BIA departments giving us their different interpretations of how and when the
funding will be sent to the Tribe. In the end, we still have not received our roads funding.

For example, in our case, we are still waiting for our fiscal year 2004 reservation roads
funding. Because of the hypergrowth in our area, roadway infrastructure is a major need.
From 2004 to the present, we were promised almost $200,000 for road construction from
OSG. Consequently, we planned and negotiated with the County and State for a shared
roadway to alleviate the massive traffic congestion. The road was built, but the funding
did not come in. My Tribe, therefore, had to cover the funding gap which meant that
other Tribal programs, such as meals and services to the elderly were cut, as well as
budget cuts to early childhood development programs to make up for the self-governance
shortfall. Finally, we have recently been informed by OSG that the funding should be
available soon but the amount is less than originally promised.

Again, these funds are already authorized and appropriated, but my Tribe gets excuse
after excuse from OSG that the BIA Central Office has not forwarded the funds. Even
when funds are received, they are generally not for the entire amount. When asked where
the remainder went, the Tribe usually gets a bureaucratic explanation that is lost in
funding formula doublespeak. At a minimum, it would be nice to know where the Tribe’s
funds went.

Another glaring problem is the expanded use of “administrative holdbacks™ by the BIA.
In short, the BIA Central Office is not releasing the full amount of authorized and
appropriated funds for tribes and holding back about 5-10% of tribally earmarked funds.
This is a direct violation of Section 405 of the Interior Appropriations Act which requires
any holdbacks to be approved by the Appropriations Committee. In this case, there has
been no such approval. (Exhibit A).

In some cases, the BIA claimed that hurricane relief or Cobell litigation fees consumed
the funds. (Exhibit B). In addition, at times, we have been told by staff within the BIA,
that instead of the funds going to tribes, those funds are returned to the Treasury. In any
case, the funds are not going to tribal programs. As a result, tribes have to cut other much
needed tribal programs to make up for the holdbacks.

Recommendations

Positive impact would come simply from the BIA following federal law and not enabling
administrative holdbacks. Section 405 of the Interior Appropriations Act prohibits
administrative holdbacks and requires the BIA to send the full amount of authorized and
appropriated funds directly to tribes unless the holdbacks were approved by the
Appropriations Committee.
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It seems that streamlining the funding process would be another good start. There are still
too many bureaucratic layers involved which breed confusion and uncertainty. In
addition, we respectfully recommend limiting the number of tribes per negotiator and
rewarding good negotiators while getting rid of the ineffective ones.

Tribes also want a collaborative and cooperative partnership with the BIA and OSG.
Moreover, there needs to be better coordination between the OSG and the Local BIA
Office to actually deliver administrative, technical, and support assistance to tribes.

In conclusion, Mr. Chairman and Committee members, I would like to thank all of you
for this opportunity. Our Community has high hopes that this Committee will address the
problems of self-governance and we look forward to working with you toward solutions.

Thank you.

' 2000 U.S. Census
%2005 U.S. Census Bureau, Special Census
* City of Maricopa Planning Department
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117 STAT. 1318 Public Law J08-108, Title III, section 343 “Estimated overhead charges,
deductions, reserves or holdbacks from programs, projects and acavmes 0 .mpparl government-
wide, departmental, agency or bureau administrative functions or headguarters, regional or
central office operations shall be presented in annual budget justifications. Changes lo suck
estimales shall be presented o the Commitiees on Appropriations for approval.”

Rurea ar Holdhacks

The Buresu of Indian Affairs (Bureau) allozates fonds for regionsl and headguarters overbead,
administrative services and p | tarvices through separate program sub-elepvents within all
of the Activities, It is not standard tice to inely hald funding aliocations in reserve for

any of these administrative functions,

Ardie e 1

However, if waplanned, high priority Depatmental and Bureau proj
fuading, the Buraw may hold beck. a percoatage of Operation of Indian Progmms and
Consmruction FY 2006 allocations. For example, in 2003 the Bureau held back 0.4% of OIP and
construction W fitnd wuplanped the Activity Based Costing deployment project aud the expanded
wust fund audit, At (s time, no heldbacks are planned for 2006,

Twa tables are attached that reflect dsta for collections under the Workms Capital Pund (WCF)
centralized and direct bxllmgs.

'n

BIA-5343-1
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Mr. Chairman, I thank you and the other distinguished members of the Committee for
this opportunity to provide testimony on behalf of the Red Lake Band of Chippewa
Indians. The focus of my testimony will be on the impacts upon Indian tribes of the
inequitable and partial funding of uncontrollable fixed costs (particularly Pay Costs) to
Indian Self Determination and Self Governance.

As you know, many Indian tribes have assumed, under the Indian Self-Determination Act
(“ISDA”), the administration of core service programs and salaried positions previously
carried out and filled by federal employees. As a matter of equity and fairness, the
Congress regularly has encouraged the Administration to treat ISDA tribal employees the
same as Burcau of Indian Affairs (“BIA”) employees are treated with respect to pay cost
increases and other fixed costs.

Without increased funds for fixed costs like pay cost adjustments, Indian tribes must
either “absorb” pay cost increases by reducing their core program service delivery
budgets or deny tribal employees the pay cost increases enjoyed by their federal
colleagues. The result is an accumulating series of reductions in program service
delivery year upon year. As the House Subcommittee on Interior Appropriations noted at
page 6 of its FY 2005 Interior and Related Agencies report (House Rept. 108-542),
“Absorption of costs associated with Federal pay increases ... and other unfunded fixed
costs cannot continue indefinitely without further eroding core program capabilities.
Over the past three years, ... Indian programs have absorbed over $500 million in
unfunded costs.”

Inow will discuss several ways in which tribes have been shortchanged in their pay cost
allocations. Some of these are unique to tribes, resulting in tribes being even more
severely affected than other federal agencies.
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1. In FY 2003-2005, and again in FY 2007, the President requested that only a
portion of pay costs be actually funded, resulting in a permanent pay cost reduction
for all tribes.

The failure to fully fund fixed costs over the last several years has resulted in a real, $1.2
billion cut to just the Department of Interior agencies. For tribes, these cuts have been
particularly crippling, even exceeding the devastating cut to Tribal Priority Allocations
(TPA) back in FY 1996. At Red Lake, we estimate these pay cost cuts have resulted in
our core, recurring service funding levels being permanently reduced by $600,000 -
$800,000 each year.

We believe it is much more difficult for tribes to absorb these cuts than for a large federal
agency to absorb them. Salaries for tribal employees have quickly fallen far behind their
federal counterparts. At Red Lake, we try to at least provide annual cost of living
increases to our employees, but this must come from a reduction in core services. Step
and grade increases, which federal employees are guaranteed, are the exception not the
rule at Red Lake. As an example, we know our law enforcement and detention officers
are paid less than BIA officers. As I speak, we are engaged in discussion with the BIA
over this very issue. The BIA wants us to increase our officer salaries. We likewise want
to increase our officer salaries. But this is an extremely difficult and frustrating process
in light of the federal govemment’s chronic failure to fully fund pay costs.

The House Interior Subcommittee language accompanying each of the last four Interior
Appropriations bills was highly critical of the practice of the Administration requesting
only partial pay cost increases, citing an inability of programs to absorb these
uncontrollable costs leading to inevitable declines in services to the American people.
The Subcommittee also “urged” the President to request full funding of uncontrollable
costs (including pay costs) in all future budget submissions.

2. In FY 2006, the President requested, and Congress enacted, full pay cost funding.
Nevertheless, when Interior distributed the appropriation, the Indian tribes
received far less than full pay cost funding.

With the enactment of full fixed cost funding in the FY 2006 Interior Appropriations bill,
we were hopeful we would see some relief from the pay cost cuts of previous years. To
our dismay, when we received our pay cost allocation, we found it was less than 40% of
our reported pay costs for FY 2006. The intent of Congress to fully fund these costs was
thwarted by the BIA.

Only after many meetings with the BIA were we able to figure out how this happened.
Red Lake submitted its F'Y 2006 pay cost worksheet in October of 2004 to then Assistant
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million
in eligible salaries from which our FY 2006 pay costs were to be calculated. That should
have generated a pay cost allocation to the Tribe in FY 2006 of approxxmately $262,500.
Instead, BIA allocated only $97,262 to the Tribe.

Testimony of Floyd Jourdain, Jr., Chairman Page 2
Red Lake Band of Chippewa Indians
September 20, 2006



90

We knew $97,262 was far less than we should have received. In FY 2000 for example,
Red Lake received $153,895 in pay costs, and this was before the Tribe’s new detention
facility opened with more than 30 FTEs, which were new positions eligible for additional
pay costs in FY 2006. We have tried to get from the BIA the formulas they use in
reporting and allocating pay costs, but they will not provide them to us. We know,
however, what we timely reported to BIA was consistent with BIA's uniform reporting
requirements as our pay costs for FY 2006. The $262,500 we believe was owed the Tribe
assumes a pay cost percentage increase of 3.5% for our FY 2006 $7.5 million

in payroll salaries.

When the Tribe inquired of BIA’s Office of Self Governance (OSG) why Red

Lake received such a small amount of the FY 2006 pay cost funds, we were told

that some other tribes failed to submit any pay cost data to BIA for FY 2006, so BIA
decided to take the full funding that the President requested based on reported pay cost
data and that the Congress appropriated based on reported pay cost data, and instead
distribute the pay cost funds to every tribe regardless of whether they had submitted pay
cost data or not. That means the "full funding” of reported pay costs of tribes like Red
Lake was reduced, arbitrarily by BIA.

The Red Lake Band objected to BIA's redistribution of the pay cost increases
appropriated by Congress. We do not believe BIA had authority to redistribute these
funds in a manner different from the way they were requested and appropriated. The
Tribe desperately needs our full amount of pay costs, based upon the pay

cost information we diligently reported and supplied to the BIA for FY 2006, and which
Congress subsequently enacted. Each year we are shortchanged in mandatory pay costs,
and this loss is compounded annually because every year thereafter that money is missing
from our recurring base budget.

3. In FY 2002, the OSG and BIA failed to include pay costs for Self Governance
tribes in the President’s budget, resulting in a permanent pay cost reduction for all
tribes.

Each year, as part of the Interior budget process, tribes are required to report their pay
cost data to the BIA. Prior to FY 2003, Self Governance tribes reported their data to
OSG, who then supplied this data to the BIA. For FY 2002, Red Lake and other Self
Governance tribes timely reported their pay cost data to OSG. But because OSG missed
a deadline for submission of pay cost data to BIA, and because of apparent acrimony
between BIA and OSG, the BIA did not include $3,350,000 in Self Governance tribes’
pay costs in the President’s FY 2002 budget request.

Red Lake was the first tribe to learn of this egregious activity, and we took action, In
July of 2001, we wrote to the Chairmen of the Senate and House Appropriations
Committees, notified them of BIA’s failure to include Self Governance tribes’ pay costs
in the President’s FY 2002 budget request, and asked them to add back these funds. The
House agreed to our request, and fully restored the $3,350,000. The Senate failed to do
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so. In the final FY 2002 Interior Appropriations bill, only one-half ($1,675,000) of Self
Governance tribes’ $3,350,000 in pay costs was restored.

To partially address this problem, the BIA pro-rated tribal pay costs in FY 2002,
spreading the shortfall to all tribes, with the net effect that all tribes received only 75% of
their legitimately due pay costs. No federal agencies were shorted in FY 2002, only
tribes were shorted.

4. In FY 2003, and possibly other years, the BIA miscalculated Red Lake’s share of
pay costs, resulting in questions about BIA’s pay cost allocation methodology.

Because of the unfair pay cost shortage in FY 2002 described above, Red Lake has
scrutinized all subsequent pay cost allocations. Since that time, our annual allocations
have dropped dramatically. Certainly part of the problem was the Administration’s
decision to request only partial funding of pay costs in FY 2003-2005. However, in FY
2003 we received only about 15% of the pay cost amount we estimated we should have
received. We complained about this problem to the BIA for three years. Finally, this
year the BIA admitted it miscalculated Red Lake’s share of pay costs in FY 2003, and
they did restore some of those funds.

The actions described above have caused us to question the BIA’s ability to accurately
account for scarce pay cost dollars. We believe there were errors in our pay cost
allocations in FY 2005 and 2006 as well, but the BIA insists they only erred in FY 2003.
In our FY 2006 Self Governance agreement, the BIA contractually agreed to provide the
Tribe by April 1, 2006, a detailed analysis of pay cost allocations for FY 2002-2006.
This was to include detail on methodology, to assist the Tribe in determining for
ourselves the true story on pay cost allocations. As of today, the BIA has failed to honor
their contractual obligations by providing the promised analysis.

Self Determination or Self Termination

This year marks Red Lake’s 10* anniversary under Self Governance. But is there cause
for celebration? Certainly there have been some good things that have come under Self
Governance. We have gained increased flexibility, which has allowed us to shift
program dollars to high priority areas. One example is Law Enforcement. Because of
inadequate BIA Law Enforcement funding, Self Governance has enabled us to reprogram
funds from other core service programs to cover our Law Enforcement annual shortfall of
about $500,000 (albeit at the expense of those other programs).

Self Governance has given us the means fo undertake some bold initiatives. Asan
example, during our first year as a Self Governance tribe, Red Lake initiated an effort to
rehabilitate its commercial fishing industry. The Red Lake commercial fishery was the
largest and longest continuously operated freshwater fishery in America. And it was the
only Indian fishery regulated by the Secretary of Interior. Due in part to the failure of the
Secretary to manage the fishery according to sound biological principals, populations of
walleye, the principal economic species, collapsed by 1996. Red Lake teamed up with
the State of Minnesota and the BIA, and we restored Red Lake walleye populations to
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record levels. This effort has been hailed as the largest freshwater fish species recovery
in modern day America, and it was conducted in record time. This represents a true Self
Governance success story.

Unfortunately, impediments to Self Governance have been severe, especially when it
comes to funding for core programs. Prior to FY 1996, tribes enjoyed relatively stable
funding for their TPA programs, and even saw occasional inflationary adjustments. But
tribes have never recovered from the devastating, $100 million cut to the TPA in FY
1996. That year, Red Lake saw an instant reduction of 16-18% to its core service
programs including law enforcement, fire protection, social services, and natural
resources. Recognizing the damage this caused, Congress provided a small, General
Increase to the TPA in FY 1998. This was the last one we have seen.

During this, our 10® anniversary year as a Self Governance tribe, we find that the
accumulation of 10 years of mandatory and targeted rescissions have now exceeded the
TPA General Increase provided in FY 1998. This means we have gone backwards to
where we were a decade ago, when the FY 1996 TPA cut was implemented. The only
funding increase we could count on was pay costs. Therefore, our concern about pay cost
shortfalls should be understood.

Self Governance and the Future

Carrently, there is little financial incentive to encourage tribes newly contemplating Self
Governance, or even for existing Self Governance tribes to maintain their status. Core
service funding is less today than a decade ago, contract support has been chronically
inadequate, and uncontrollable fixed costs have not been funded. It might seem easiest
for some tribes to simply revert back to BIA Direct Service. At least, the BIA service
providers would get their annual and step pay increases. But is that really in our best
interest?

Instead of throwing in the towel, the Red Lake Band, and we believe other tribes, wish to
continue on the Self Governance path. But to do so Mr. Chairman, we need your help.
With regard to pay costs, there are several things that could be done.

Fixing the Pay Cost Problems
We ask the Committee to do the following:

1. Immediately engage the BIA about the process it used to collect and report FY 2006
pay cost data, to determine why tribes received such a small amount of pay costs in a year
in which Congress enacted full fixed cost funding. A list of sample questions is attached
to this testimony. Emphasis should also be placed on ensuring the BIA requests the full
amount of FY 2008 pay costs tribes are eligible to receive, This emphasis is time critical
as the Administration is in the final stages of preparing its FY 2008 request.

2. Request the Government Accountability Office (GAO) to investigate the methodology
by which the BIA has distributed so-called “pay cost increases” within the “fixed-cost”
FY 2006 accounts which the President’s FY 2006 budget request described as “fully-
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funded” and which the Congress funded as requested. This request should be designated
as a high priority, as findings could have utility in shaping the FY 2008 appropriation. A
sample letter to GAO is attached to this testimony.

3. Direct the BIA to provide the pay cost analysis to Red Lake, which it contractually
agreed to do by April 1, 2006. The actual CY 2006 pay cost footnote language
describing this analysis is attached to this testimony.

4. Communicate to the President and Appropriations Committees that, in FY 2008,
nothing short of full fixed cost funding is acceptable. Although we appreciate the fact
that Congress has asked the President to include full fixed cost funding in all future
budget submissions, Congress needs to ensure this actually happens.

5. Conduct an oversight hearing, or request the GAO conduct an investigation, on the
matter of pay for tribal workers under Self Determination contracts and Self Governance
compacts. Although we are confident that such an investigation will reveal dramatic
disparity in compensation between tribal workers and their federal counterparts, tribes
have limited ability to conduct such an analysis on their own.

In closing Mr. Chairman, the failure to fully fund tribes’ uncontrollable costs (especially
Pay Costs) during the last 5 fiscal years has caused serious and irreparable harm to tribal
core service programs. Errors, omissions, and miscalculations on the part of the BIA
have compounded this problem. These matters are clearly disincentives for tribes to
continue participating in or to expand their participation in Self Governance.

On behalf of the Red Lake Band of Chippewa Indians, and tribes across the country, I
thank you for asking me to testify today, and for your assistance in drawing attention to
the matters I’'ve presented.

I have attached several documents to this testimony which will support some of my
statements today.

Miigwetch
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Attachment A

Footnote to Red Lake’s CY 2006 Funding Agreement, Prepared by the Tribe, BIA,
and OSG, and Agreed to By All Parties.

Line Item: 638 Pay Costs

This amount to be determined by Congressional appropriation. The BIA will make every
effort to treat Red Lake Tribal employees the same as all other Tribal and Federal
employees for purposes of pay cost adjustments in FY 2006. The BIA and OSG agree to
make every possible effort to recover for the Tribe all 638 Pay Cost shortages for FY
2003-2005, which were legitimately due to the Tribe, but which were not received
because of Administration oversight and/or internal errors or omissions. Further, the BIA
and OSG agree to provide to the Tribe by April 1, 2006, a detailed Pay Cost analysis for
the years 2003-2006, showing what the Tribe was eligible to receive each year based
upon Pay Cost data the Tribe provided, the actual amount received, and the shortfall or
unfunded amount. This analysis will include Law Enforcement. The analysis will
separately show the total amounts received each year for Self Governance tribes,
contracting tribes, and BIA programs, as well as the total amounts the BIA was eligible to
receive for these programs based upon data it compiled. The above information has been
requested by the Tribe to verify whether Red Lake, other Self Governance tribes,
contracting tribes, and BIA programs were treated the same way with regard to the
distribution of Pay Costs for the years 2003-2006. It is noted that the Tribe has proposed
the above footnote language be applied to CY 2002. The BIA Midwest Region Director
is trying to get more Pay Cost information on CY 2002, and agrees to provide this
information to the Tribe if it is available. The BIA agrees it failed to provide $30,900 in
base eligible Pay Costs to the Tribe in CY 2003. The BIA agrees to restore the full
amount due, plus interest at the current Prompt Pay rate of 4.3%, to the Tribes CY 2006
AFA. The estimated restoration amounts are $34,465 (2003), $33,236 (2004), $31,424
(2005), and $29,651 (2006). The BIA further agrees these amounts shall be base
transferred in CY 2006.
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Attachment B

Sample Questions for BIA Regarding Pay Cost Data Collection, Reporting, and
Allocation Procedures-

1. Last year (FY 2006) the President requested, and the Congress fully funded, pay
costs for tribal employees under P.L. 93-638 agreements at the same level as pay costs
requested and provided for federal employees. Does the President’s FY 2007 budget
request fully-funded pay costs for such tribal employees at the same level as the pay costs
it seeks for federal employees? If not, why not?

2. ‘What dollar amount of fixed pay costs was requested in FY 2006? What amount
is requested for FY 2007? Please explain what is the reason for any difference in these
amounts.

3. After having timely and uniformly filed their pay cost data with BIA, some Indian
tribes have reported that they nevertheless received less than 40% of the pay cost
increases they were to receive for FY 2006. Are you aware of these complaints of
inequitable distribution and if so, how will you resolve them?

4. Explain in detail what methodology was used by BIA to distribute the fully-
funded pay cost increases in FY 20067

5. Explain in detail the relationship between the pay cost data provided by tribes in
response to the BIA data call for FY 2006, and the actual pay cost increase distribution
decisions made for FY 2006.

6. If an Indian tribe failed to submit timely and uniform pay cost data in response to
the BIA data call for FY 2006, did such an Indian tribe nevertheless receive pay cost
increases in FY 2006? If so, what was the impact on the amount of pay cost increases
received by an Indian tribe that did submit timely and uniform pay cost data?

7. Please provide the Committee with a report of the pay cost data the BIA has
compiled for FY 2007, which data should reveal, region by region, the total amount of
tribal salaries.

8. Detail the procedures BIA used to collect, report, and allocate pay costs for tribal
and BIA employees for FY 2006. Include copies of actual memos, emails, worksheets,
and other paperwork used to notify and collect the pay cost data.

9. Identify, by BIA Region, which tribes and BIA programs actually provided FY
2006 Pay Cost data, and which ones did not, if any. If some tribes and BIA programs did
not submit FY 2006 Pay Cost data, describe any follow-up procedures BIA used to
ensure due diligence in the collection and reporting of the Pay Cost data.
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10.  Identify which BIA Regions had Budget Officers vacant or non-existent at the
time of the FY 2006 Pay Cost data call.

11, Describe in detail the process used to compile Pay Cost data received from tribes
and BIA programs, and how the data was reported for the FY 2006 budget request.

12.  Describe, and provide copies of, any instructions and directives from OMB and
offices of the Department of the Interior on how FY 2006 Pay Cost requests were to be
determined and reported.

13, Describe in detail the process BIA used to allocate FY 2006 Pay Costs received,
to tribes and BIA programs. Include baseline statistics such as the total of salary data for
tribes, the total of salary data for BIA programs, the respective totals of Pay Cost funds
requested, the grand total of Pay Cost funds received, the total amount of Pay Cost funds
allocated to tribes, and the total amount of Pay Cost funds allocated to BIA programs.

14, Of'the total amount of FY 2006 Pay Cost funds the BIA received, what amount, if
any, was provided to tribes and BIA programs which did not report FY 2006 Pay Cost
data.

15. What procedures does BIA intend to implement for the FY 2008 budget process
to ensure that Pay Cost data is fully, fairly, and accurately collected and reported for all
tribes and BIA programs?

16.  Ifthe BIA failed to collect and report all eligible Pay Cost data for FY 2006 and
FY 2007, does the BIA plan to collect the remaining amounts and request them in the FY
2008 budget request?

17.  Isthe BIA aware of any errors it made in the allocation of Pay Cost funds to any
tribes and BIA programs during the last 5 fiscal years? If so, describe the errors found,
how they were found, steps taken to check for additional errors, and steps taken to rectify
the errors.
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Attachment C

DRAFT LETTER TO GENERAL ACCOUNTABILITY OFFICE (GAO) re BIA
FAILURE TO REQUEST ACCURATE TRIBAL PAY COSTS

Hon. David M. Walker
Comptroller General

General Accountability Office
441 G St., NW

Washington, DC 20548

Dear General Walker:

As you know, many Indian tribes have assumed, under the Indian Self-Determination Act
(“ISDA™), the administration of core service programs and salaried positions previously
carried out and filled by federal employees. As a matter of equity and fairness, the
Congress regularly has encouraged the Administration to treat ISDA tribal employees the
same as Bureau of Indian Affairs (“BIA”) employees are treated with respect to pay cost
increases and other fixed costs.

Without increased funds for fixed costs like pay cost adjustments, Indian tribes must
either “absorb” pay cost increases by reducing their core program service delivery
budgets or deny tribal employees the pay cost increases enjoyed by their federal
colleagues. The result is an accumulating series of reductions in program service
delivery year upon year. As the House Subcommittee on Interior Appropriations noted at
page 6 of its FY 2005 Interior and Related Agencies report (House Rept. 108-542),
“Absorption of costs associated with Federal pay increases ... and other unfunded fixed
costs cannot continue indefinitely without further eroding core program capabilities.
Over the past three years, ... Indian programs have absorbed over $500 million in
unfunded costs.”

In order for OMB and the Congress to provide pay cost increases, BIA must provide
accurate and timely information on pay cost data. ‘But there is evidence that in the past
decade the BIA has failed to provide OMB and the Congress with accurate reports of the
pay cost adjustment requirements of ISDA tribal programs, on par with those reported for
federal programs, and that as a result, there has been a significant erosion in the funding
of core tribal program capabilities. )

Accordingly, the Committee requests that you investigate the methodology by which the
BIA has distributed so-called “pay cost increases” within the “fixed-cost” FY 2006
accounts which the President’s FY 2006 budget request described as “fully-funded” and
which the Congress funded as requested.

For example, there are reports from certain Indian tribes, including the Red Lake Band of
Chippewa Indians, that tribes who timely and fully reported their FY 2006 salary pay cost
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data to BIA subsequently were shortchanged by BIA when BIA distributed pay cost
funds for FY 2006. Please investigate whether this was in fact the case, and if so, why.

It appears that this problem may have been caused by a BIA decision to use incomplete
data for purposes of its FY 2006 budget request despite BIA’s assertion that it was a fully
funded request, and then a subsequent decision by BIA to add belatedly discovered or
erroneously compiled need data or estimates of need data after the FY 2006 budget
request was submitted and funded but before distribution.

In light of your findings as to the FY 2006 distribution, we ask that you examine the basis
for and completeness of the President’s FY 2007 budget request for pay cost increases for
tribal employees. In order for this investigation to have some utility to the Congress in
shaping the FY 2007 appropriation, we ask that you give this investigation your priority
attention.

Please contact at 202-224-2251 if you have any questions.

Sincerely,

John McCain
Chairman

Byron Dorgan
Vice Chairman
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Attachment D

Various Documents Follow Which Provide Background in Support of Testimony
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Dear Chaimroan Byrd:

1 request your assistance to provide $3,350,000 for Self Governance Compacts Fixed Costs in the
Tribal Priority Allocations (TPA) account of the final FY 2002 Interior Appropriations bill.

Because of a technical oversight by the Department of Interior, these uncontrollable fixed costs werc
not included in the President’s FY 2002 bidget request to Congress. The House of Representatives
included this amount in its version of the FY 2002 Interior Appropriations bill, but the Scnate did
not.

These fixed costs represent uncontroliable pay cost adjustments for self governance tribes. These
costs were included for federal agencies and contracting tribes, but again, because of an oversight
self governance tribes were left out of the FY 2002 budget request. The tribes had nothing to do
with this oversight.

As it Is, tribes generally must manage their TPA programs with fewer staff (at lower wages) and
with fewer dollars than their state and federal counterparts. The inclusion of uncontroliable fixed
costs is a requisite component of tribes” budgets, just as it is for federal agencies.

In conclusion, the omissien of $3,350,000 for Self Govemnance Compacts Fixed Costs in the TPA
account of the FY 2002 Interior Appropriations bill was a technical oversight not of the tribes’
making, The House of Representatives sought to correct this oversight when it included these funds
in its version of the Interior bill. I ask that the final version of the FY 2002 Interior Appropriations
bill include the requisite, and critically neéded, $3,350.000 for Self Governance Compacts Fixed
Costs.

Thank you.

Sincerely, :

obby Whitefeathipr
Chainifan
Red Lake Band of Chippewa Indians

Red Lake Enterprises: Rea Lake Sawmsl! Red Lake Fushmg lndustry
£
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PO Box 850, Red Lake, MN 56671 Phone 218-676-3341 « Fax 218.670-8376  ADVISORY COUNCIL,
September 4, 2003

Honorable Terrence Virden
Director
Bureau of Indian Affairs
1849 C Steet NW

.. 20240

RE: Urgent Request For Pay Cost Investigation

Deéar Dirgetor Virden:

¥ am requesting your assistance to resolve a critical fanding issue for the Red Lake Band of
Chippewa Indians. We recently discovered that our CY 2003 Pay Cost funds (FFS Cost Codg
39902) may not be increased above the $31,000 received to date. We ariginally suspected this
was a just a partial release of funds, with the remainder to be forthcoming. Now we suspect there

is a serious problem. o

T ——v— L me v y

At our CY 2004 Self Governance negotiations on August 4, 2003, we asked BIA Midwest
Regjon Director Larry Morrin, and OSG Policy Analyst Ken Reinfeld, to determine why we were
shorted in Pay Cost fimding, prior to our finalizing our CY 2004 Agreement. To date, they have

been unable to provide an answer.

To put things in perspective, recent Pay Cost allocations for Red Lake are as follows:

CY 2000 $153,895
CY 2001 $144,343
CY 2002 $129,464
CY 2003 § 31,000

You will recall, because of a technical ovérsight by the Department of Interior (the tribes had
nothing to do with this oversight), Pay Costs for Self Governance tribes were not included in the
President’s FY 2002 budget request to Congress. Congress only partially rectified this problem,
with the result that the BIA gave us only 75% of what we should have received in CY 2002, For
CY 2003, it appears we have received only 20% of what we are due.

TRIBAL COUNCIL Organized April 18, 1918  (Revixed Constitetion & y-Laws, January 4, 31953
CHIEF CQUNCIL CF 1800 dwny-g aind, Nk b, Ay Abnalvmaay-pe-shig, Newoay-tah-wowb; Haharah-guby-ge-shiy
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Honorable Terrence Virden
September 4, 2003
Page 2

-

The Pay. Cost funds received by the Band represent the only increase we receive for our TPA
programs. As it is, we must manage our TPA programs with fewer staff (at lower wages) and
with fewer dollars than our state and federal counterparts. The inclusion of full Pay Costs is

absolutely vital,

1 ask that you look into this matter immediately, and call me or Roger Head, Executive
Administrator, s soon as possible. Thank you.

Sincerely,

L4
Hlavzn Korg
George W. King
Chairman
Red Lake Band of Chippewa Indians

cc: Judy Roy, Secretary
Darrell Seki, Treasurer
Roger Head, Executive Administrator
Francis Brun, Tribal Administrator
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #ABQ-03-005

TITLE: Tribal Pay Cost Shortages

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent
sovereign rights of our Indian nations, rights secured under Indian treaties and
agreements with the United States, and all other rights and benefits to which we are
entitled under the laws and Constitution of the United States, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural values,
and otherwise promote the health, safety and welfare of the Indian people, do hereby
establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and

WHEREAS, the largest component of the Bureau of Indian Affairs (BIA)
budget, the Tribal Priority Allocations (TPA) account, provides direct funding for
tribes to provide vital governmental services to Indian people, including law
enforcement, justice, fire protection, education, social services, and resource
management; and

WHEREAS, tribes are locked in a desperate struggle to protect the funding
levels provided for these services, especially since the crippling, nearly $100 million
cut in the TPA in FY 1996, with only one minor, general increase in the TPA since
that time (FY 1998), and with the result that each tribe’s TPA funding is less today
than it was a decade ago; and

WHEREAS, the only general increase tribes could count on each year was a
cost of living increase, known as the 638 Pay Cost account, and which is similar to
what the Administration and Congress provide for federal workers employed by
federal agencies each year; and

WHEREAS, due to federal administrative oversight and through no fauit of
the tribes, tribes received only 75% of their 638 Pay Cost funding in FY 2002; and

WHEREAS, due to an Administration decision, tribes received only 15% of
their 638 Pay Cost funding in FY 2003, and are slated to receive only a small portion
of their 638 Pay Costs in FY 2004; and
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NCAI 60" Annual Session Resolution #ABQ-03-005

WHEREAS, because there have been no general TPA increases (except the minor one in
FY 1998), tribes cannot absorb this repeated loss of pay cost increases without drastically cutting
already inferior services to Indian people; and

WHEREAS, Title 25 of the Federal Code of Regulations, Part 12, Section 34 mandates
that a tribal government which assumes the federal functions of law enforcement must pay its
tribal law enforcement officers at least the same salary as a BIA officer performing the same
duties ("Any contract or compact with the BIA to provide law enforcement services for an Indian
tribe must require a law enforcement officer to be paid at least the same salary as a BIA officer
performing the same duties.” 25 CFR 12.34); and

WHEREAS, it is grossly inequitable and irresponsible for federal agencies like the BIA
and OMB to fail to request from or defend before Congress parity in pay cost funding between
federal and tribal employees; and

WHEREAS, it is grossly inequitable and irresponsible for the federal government to
withhold Pay Cost increases to tribal programs but provide Pay Cost increases to federally-
administered programs while at the same time the federal regulations require tribes to meet pay
parity requirements; and

WHEREAS, the failure of the BIA, OMB and the Congress to ensure that Pay Cost parity
between federal and tribal employees is protected seriously undermines the federal Indian policy
that favors, pursuant to Public Law 93-638, as amended, the assumption by tribes of programs,
functions, services and activities formerly carried out by federal employees.

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby strongly urge the
Administration and Congress to immediately restore full 638 Pay Cost funding for tribes in FY
2004 and in future years, and to consider restoring 638 Pay Cost funding not received in FY 2002
and FY 2003 through a special appropriations equitable adjustment.

BE IT FURTHER RESOLVED, that this resolution shall be the policy of NCATI until it is
withdrawn or modified by subsequent resolution.

Page20f 3
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NCAI 60" Annual Session Resolution #ABQ-03-005

CERTIFICATION

The foregoing resolution was adopted at the 60™ Annual Session of the National Congress of
American Indians, held at the Albuquerque Convention Center, Algsfjuerque, New Mexico, on

November 21, 2003 with a quorum present.
i MR |

President

ATTEST:

pted by the General Assembly during 60™ Annual Session of the National Congress of
American Indians, held in Albuquerque, New Mexico, from November 17-21, 2003.

Page 3of 3
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

DEC 24 2003

Honorable George W, King

Chairman, Red Lake Band of Chippewa Indians
P.0O. Box 550

Red Lake, Minnesota 56671

Thank you for your lettet of September 4, 2003, expressing your concerns about the Fiscal
Year 2003 Pay Cost funding allocations. We apologize for the delay of our response to you.

During Fiscal Year (FY) 2003, the Department received only 15 percent of the identified Pay
Cost for both Federal and tribal employees. The portion of the Pay Cost not funded must be

absorbed by the Federal Government or tribe for their respective employees. 'We assure you

the Pay Cost shortfall was shared equally by the Bureau of Indian Affairs and tribal

governments, :
We know this created a hardship for your Tribe, as well as all tribes entitled to receive Pay
Cost funding. However, we will continue to work through the Department of the Interior,
Office of Management and Budget and Congress to ensure they are aware of the impact these
funding shortfalls have on Native American communitiss.

We distributed the sam shars of pry-eost fimding, including allocations for Self-Govemance
Tribes. We were unable to request the total amount needed to fund the full cost of the FY

2003 pay raise to Federa) or tribal employees. We r&%ived onlyl5 percent and had to absorh
the remaining $7.2M for federal pay costs and $5.9M for the tribal pay costs.

If you have further questions please feel free to contact me at (202) 208-7163.

Sincerely,

RCYING Principal Deputy Assistant Secretary — Indian Affairs
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DARRELL G. SRKY, SR, Treesurer

DISTRICT HEPRESENTATIVES:
CLIFFORD HARDY
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RED LAKE BAND

of CHIPPEWA INDIANS
RED LAKE NATION HEADQUARTERS

October 7, 2004

Honorable Dave Anderson
Assistant Secretary - Indian Affairs
1849 C Street NW

Washington, D.C. 20240

Dear Assistant Secretary Anderson;

[ write to you for two purposes, The first is to transmit the Red Lake Band of Chippewa Indians
FY 2004 Pay Cost data to be used in the FY 2006 budget process. The Office of Self

Gowi and Self Determination (OSG&SD) informed us that the BIA Central Office has a
deadline of October 15, 2004 to receive all Pay Cost data by tribe and Region. We contacted
BIA Midwest Region, who could provide us with no information on the subject, so there appears
to be inadequate coordination with the Central office. In the past it has been the responsibility of
the Regional Budget Officer to ensure Pay Cost data is submitted to Central Office on time. The
problem appears to be that BIA Central Office made a decision not to fill the vacant Midwest
Region Budget Officer position. This comies to the second purpose of this letter, which is to
request you reverse the decision not to fill this key position. Concerns about this jssue were
raised by several regions at the most recent BIA Tribal Budget Advisory Council meeting.

Red Lake is particularly concerned about the Pay Cost issue, Pay Costs represent the only
source of critical core service funding which receives an annual upward adjustment, Although
these increases have themselves been sharply reduced the last three years, to preserve our ability
to receive futiure adjustments it is essential thot the Pay Cost data be compiled and submitted
timely. At least one time (FY 2002 to bé exact), tribes received only 75% of their Pay Cost
funds specifically because the OSG&SD and BIA failed to meet their obligations to protect tribes
interests,

The Regional Budget Officer plays a crucial role in ensuring tribes’ receive all of the financial
resources due them — a critical part of the Federal Indian trust responsibility. Meeting this trust
responsibility requires substantial effort and foous at the Regional level, and includes but is not
limited to budget preparation, justification and monitoring for several fiscal years at one time,

TRIBAL COUNCIL  Crgunized April 18, 1518 Rovised Conatitution & Ny.Lawy, Jenuary 8. 19881
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Honorable Dave Anderson
Qctober 7, 2004
Page 2

and gathering and processing requisite, time-sensitive data from tribes including budget
justifications, unmet needs, pay costs, and recently mandated increases in financial reporting to
the Office of Management and Budget. The need to fill the Midwest Region Budget Officer
position is clear. Thank you. ;

Sincerely,

Floyd Jourdain, Jr.
Chairman
Red Lake Band of Chippewa Indians

¢ Michael Olsen, Principal Deputy Assistant Secretary for Indian Affairs
Brian Pogue, BIA Director
Debbie Clark, BIA Chief Financial Officer
Terry Virden, BIA Midwest Region Director
Ken Reinfeld, Office of Self Governance and Self Determination
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PAY COST WORKSHEET

Red Lake Band of Chippewa Indiang CY 2006 Pay Cost Data

TPA BASE SALARIES ($IN THOUSANDS)
PRGM BASE
CODE PROGRAM TITLE SALARIES
39220 {Other Aid to Tribal Govt. 51,042.00
392: Consolid. Tribal Govt Prg (CTGP)
39250 |New Tribes , N
39280  [Tribal Courts . 371,864.00
39270 |Contract Support 1,440,636.00
*TRIBAL GOVT.* 1,863,642.00
38310 [Sves to Children, Eiderly & Fam 208,466.00
39320 JICWA i
39330 |Welfare Assistance 38,815.00
39370 _ |Housing Improvement Pry. 12,000.00
' *HUMAN SERVICES* 259,281.00
39710 [Scholarships 82,345.00
38140 LJohnson O'Malley
39130 _ [Adult Education 206,412.00
39120 |TCCC's
38180  {Other, Fducation
*EDUCATION® 288,757.00
39430 [Community Fire Protect. 202,867.00
"PUBLIC SAFETY & JUSTICE" _ 202,887.00
38635 lJob Placement & Training
39510 __ |Economic Development 51,796.00
38550  |Road Maintenarnce 267,249.00
36730 _ [Housing Development 60,589.00
*COMMUNITY DEVELOPMENT 380,034.00
30605 __|Natural Resources. Gen 223,296.00 |
39610 |Agricutture
39630  [Forestry 655,329.00
39640 _iWater Resources 72,098.00
38660 |Wildlife/Parks 153,392.00
30660 _ [Minerals/Mini .
*RESOURCES MANAGEMENT* 1,104,115.00

Page 1
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PAY COST WORKSHEET

39710 {Trusrt Sves., General

39720 |Other Rights Protection

39770 [Other Real Estate Sves.

102,172.00

Probate

39740  |Environ. Quality Svesl.

39750 |ANILCA

39760 JANCSA

*TRUST SERVICES®

102,172.00

39810 |Executive Diraction

47,500.00

39820  {Admin. Services

78,052.00

30830 | Safety Mgmt.

*GENERAL ADMIN.®

125,552.00

“STOTAL TPA=

4,326,440.00

NON'TPA
OTHER-RECURRING

PROGRAM TITLE

ISEP (Formula Funds)

ISEP (Program Adjustments)

Early Childhood Development

Student Tranaportation

Institutionalized Disabled

Facilties Operations

Area/Agency Technical Support

Operating Grants

Technical Assistance

Endowment Grants

*EDUCATION®

Trrigation O&M

Western Washington (Boldt)

Columbia River

Klamath Consarvation Program

Great Lakes Area Res. Mgmt

US/Canada Pacific saimon

Upper Columbia United Tribes

[ake Roosevelt Management

[Fish Hatchery Operations

135,680.00

Fish Hatchery Maintenance

Tribal Mgmt. Development Program

135,680.00

*RESOURCE MANAGEMENT®
I *"TOTAL - ORP™

135,680.00

Page 2
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PAY COST WORKSHEET

NON-RECURRING: ($IN THOUSANDS)

Noxious Weed Eragication

(aila River Farms Project

Forestry Development

277,019.00

-ire Preparedness

329,055.00

Waste Management Development

Unresolved Hunting & Fishing Rights

Minerals & Mining

Endangered Speci

“RESOURCE MANAGEMENT*

606,074.00

Water Rights Negotiations/Litigation
Real Estate Servicas
Environmental Management

lNavahongg’ Settlement
“TRUST SERVICES*

] “TOTAL — NRP* 606,074.00
SPECIAL PROGRAMS/POOLED OVERHEAD
Indian Polica Acaderny '
Substance Abuse —
Law Enforcement Initiative 1,822,309.00
“PUBLIC SAFETY & JUSTICE® 1,822,309.00
United Tribes Technical College
*COMMUNITY DEVELOPMENT*
Faciliies Operations 154,939.00
Facilities Maintenance ‘
*GENERAL ADMINISTRATION® - 194,939.00
| *TOTAL PROGRAMS/POOLED* 2,017,248.00
FEDERAL HIGHWAY TRUST FUND
{93100 [IRR PROGRAM 4065,310,00
] TOTAL IRR 405,310.00
e TOTAL TRA™™ 4,326,440.00
**TOTAL ORP™ 135,680.00
“TOTAL NRP* : 606,074.00
*TOTAL SPECIAL PRGM/POOL® 2,017,248.00
TOTALIRR ‘ 405,310.00
[ GRAND TOTAL] __ 7.450,752.00 |

Page 3
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RESOLUTION OF THE BIA/TRIBAL BUDGET ADVISORY COUNCIL CALLING
FOR A PAY COST ANALYSIS AND REPORT AND REIMBURSEMENT TO TRIBES
FOR ANY PAY COST SHORTFALL

WHEREAS, the BIA Budget Advisory Council was established in 1999 to facilitate tribal
government participation in the planning of the BIA budget and includes two ribal
representatives from each of the 12 BIA regions; and

WHEREAS, self-rule by American Indians and Alaska Natives within the United States as
separale sovereign governments predates the formation of the United States and these
governments are acknowledged to be separate sovereign governments in Article I, Section 8 of
the United States constitution; and

WHEREAS, through treaties and other agreements, and in exchange for appropriating from
American Indians and Alaska Natives for its use vast tracts of land and the resources of those
lands, the United States has accepted cértain fundamental trust obligations to American Indians
and Alaska Natives, including providing health care, education, housing social welfare, law and
order, transportation, and many other services to American Indians and Alaska Natives; and also
has accepted the role of trustee and manager of resources owned in trust by the United States for
the benefit of American Indians and Alaska Natives; and

WHEREAS, the Snyder Act, 25 US.C. Section 13, and other sections of law encodify these
obligations to American Indians and Alaska Natives, and the Indian Reorganization Act of 1934,
25 U.5.C. Sections 450 et seq., requires the Secretary of the Interior to consult with tribal
governments on Federal funding concerning programs for American Indians and Alaska Natives;

and

WHEREAS, the largest component of the Burean of Indian Affairs (BIA) budget, the Tribal
Priority Allocations (TPA) account, provides direct funding for tribes to provide vital
governmental services to Indian people, including law enforcement, justice, fire protection,
education, social services, and resource management; and

WHEREAS, tribes are locked in a desperate struggle to protect the funding levels provided for
these services, especially since the crippling, nearly $100 million cut in the TPA in FY 1996,
with only one minor, general increase in the TPA since that time (FY 1998), and with the result
that each tribe's TPA funding is less today than it was a decade ago; and

WHEREAS, the only general increase tribes could count on each year was a cost of living
increase, known as the 638 Pay Cost account, and which is similar to what the Adsinistration
and Congress provide for federal workers employed by federal agencies cach year; and

WHEREAS. due to federal administrative oversight and through no fault of the tribes, tribes
received only 75% of their 638 Pay Cost funding in FY 2002; and

WHEREAS, due to an Administration decision, tribes received only 15% of their 638 Pay Cost
funding in FY 2003, and are slated to receive only a small portion of their 638 Pay Costs in FY
2004; and
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WHEREAS, because there have been no general TPA increases (except the minor one in FY
1998), tribes cannot absorb this repeated loss of pay cost increases without drastically cutting

already inferior services 1o Indian people; and

WHEREAS, Title 25 of the Federal Code of Regulations, Part 12, Section 34 mandates that a
tribal government which assumes the federal functions of law enforcement must pay its tribal
law enforcement officers at least the same salary as a BIA officer performing the same duties
("Any contract or compact with the BIA to provide law enforcement services for an Indian tribe
must require a law enforcement officer to be paid at least the same salary as a BIA officer
performing the same duties.” 25 CFR 12.34); and

WHEREAS, it is grossly inequitable and irresponsible for federal agencies like the BIA and
OMB to fail 10 request from or defend before Congress parity in pay cost funding between
federal and tribal employees; and

WHEREAS, it is grossly inequitable and irresponsible for the federal government to withhold
Pay Cost increases to tribal programs but provide Pay Cost increases to federally-administered
programs while at the same time the fedéral regulations require tribes to meet pay parity
requirements; and

WHEREAS, the failure of the BIA, OMB and the Congress to ensurs that Pay Cost parity
between federal and tribal employees is protected seriously undermines the federal Indian policy
that favors, pursuant to Public Law 93-638, as amended, the assumption by tribes of programs,
functions, services and activities formerly carried out by federal employees.

NOW THEREFORE BE IT RESOLVED, that the Pay Cost analysis and report, in the format
as proposed by the Red Lake Band of Chippewa Indians it its January 6, 2005 letter to Assistant
Secretary Dave Anderson, be completed as soon as possible, and be distributed to the tribes.
THEREFORE BE IT FINALLY RESOLVED, if any trib¢ received less Pay Cost dollars in
2002 through 2005 than the percentage distribution to the BIA dictates, then the Burcau of Indian
Affairs shall reimburse those tribes who were shorted.

CERTIFICATION

The foregoing resolution was adopted 4t a meeting of the BIA/Tribal Budget Advisory Council
at San Marcos Resort in Chandler, Arizona on February 17, 2005 with a quorum present.

Y- ., &, e

im Gray, Co-Chair : "Tex &. Hall, Co-Chair
1A/Tribal Budget Advisory Council BIA/Tribhl Budger Advisory Councit
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e
RED LAKE BAND P
of CHIPPEWA INDIANS i T -
REDTARE NATION HEADQUARTERS ‘ axn wﬂ BoNAiD T T
. Phona 218:679-3341 ¢ Fax 218-878-3378 %"ﬁc&,‘

PO Box 550, Red Lake, MN 56671

- ; February 22, 2005

Debbie Clark .

Deputy Assistant Secretary for Budget

Bureau of Indian Affairs
— € Strect NW

Washington, D.C. 20240

Dear Debbie:

As you requested, attached is a letter dated December 24, 2003, from Acting Principal Deputy
Assistant Secretary Woodrow Hopper. As we informed you at the budget meeting last Friday,
M. Hopper stated in this letter that Red Lake received only 15% of its Pay Costs in FY 2003,
This letter was in response to out letter to BIA Director Terry Virden dated Septamber 4, 2003
(copy also attached). It should be clear from examining these two letters, that there is a major
discrepancy in the Pay Cost figures we received in CY 2003, versus the percentages you spoke of

at the meeting.

You indicated that upon receipt of Mr. Hopper’s letter, you would investigate Red Lake’s Pay
Cost allocations to determine if Red Lake received less than it should have in FY 2002 - 2005,
and what adjustments may be due. In conducting this investigation, please bear in mind that Red
Lake is a calendar year tribe, and usually receives one Pay Cost allocation each year from the
Office of Self Governance and Self Determination. Per the terms of our Self Governance
Agreement, this allocation should represent the distribution for the calendar year.

As you investigate the Pay Cost discrepancics, [ ask that you send me the following information
as soon as possible (please fax to me at 218/679.3378):

1.) For each of the years FY 2002-2003, what was the actual percentage allocation of calculated
Pay Costs that the BIA received, as well as the dollar amount;

2.) What is the exact formula the BIA used when calculating its Pay Cost requests for each of the
years FY 2002-2005;
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Debbie Clark
February 22, 2005
Page2

i

3,) From the formulas and calculations identified in ftem (2) above, what were the resultant
dollar amounts for Pay Costs attributable to Red Lake before any reductions, for each of the years

FY 2002-2005; and,
4.) What is the allocation methodology for Self Governance tribes like Red Lake, whose

agreements are based on the calendar year.

1 thank you in advance for your assistance with the above.
Si s
Darrell Seki

Treasurer

Red Lake Tribal Council

ce:  Chairman Floyd Jourdain, Jr.
Secretary Judy Roy
Red Lake Tribal Council District Representatives
Terry Virden, BIA Midwest Region Director
Bill Sinclair, Director of Self Governance and Self Determination
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February 16, 2006

Honorable Conrad Burns, Chairman:

Honorable Byron Dorgan, Ranking Member

Senate Appropriations subcommmce on Interior and Rclated Agencies
SD-131

Washington, D.C. 20510

Re: Pay Costs in FY 2006 Interior Appropriations Act
Dear Chairman Burns and Ranking Member Dorgan:

Thank you for enacting in FY 2006, for the first time since FY 2002, full fixed cost
funding including pay costs. We must inform you, however, that the BIA has once again
thwarted your intention and paid the Red Lake Band of Chippewa Indians (the "Tribe")
less than 40% of the Tribe's reported pay costs for FY 2006.

The Tribe submitted its FY 2006 pay cost worksheet in October of 2004 to then Assistant
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million
in cligible salaries from which our FY 2006 pay costs were to be caleulated. That should
have generated a pay cost allocationto the Tribe in FY 2006 of $262,500. Tnstead, BIA
allocated only $97,262 to the Tribe.

We know $97,262 is far less than we should have received. in FY 2000 for example, Red
LaKe received $153,895 in Pay Cost, and this was before the Tribe’s new detention
facility opened with more than 30 FTEs, which were cligible for pay costs in FY 2006.
We have tried to get from the BIA the formulas they use in reporting and allocating pay
costs, but they will not provide them to us. We know, however, what we timely reported
io BIA consistont with BIA's uniform reporting requirements as our pay costs for FY
2006. The $262,500 we believe was owed the Tribe assumes a pay cost

percentage increase of 3.5% for our FY 2006 $7.5 million in payroll salarics,

When the Tribe inquired last week of BIA’s Office of Self Governance why Red

Lake reecived such a small amount of the FY 2006 Pay Cost funds, we were told

that some other tribes failed to submit any Pay Cost data to BIA for FY 2006, so BIA
decided to take the full funding that the President requested based on reported pay cost
data and that the Congress appropriated based on reported pay cost data, and instead
distribute the pay cost funds to every tribe regardless of whether they had submitted pay

TRIBAL COUNCIL Oryunized: April 18, 1918  (Revieodt Canstitution & Ry-Laws, Janupry 6, 1056
CHIRF COUNCL. OF 1AR%:  May-dy 4, Mol o, M 2 ubig. Naw-ay Nah.wab. g
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Honorable Conrad Burns, Chairman
Honorable Byron Dorgan, Ranking Member
February 16, 2006

Page 2

cost data or not. That means the "full funding" of reported pay costs of tribes like Red
Lake was reduced, arbitrarily by BIA.

The Red Lake Band objects to BIA's redistribution of the pay cost increases appropriated
by Congress. We do not believe BIA had authority to redistribute these fundsina
manner different than they were requested and appropriated. The Tribe desperately
needs our full amount of pay costs, based upon the pay cost information we reported

and supplied to the BIA, and which Congress subsequently enacted. 'We have already
suffered serious and irreparable harm from pay cost shortfalls going back to FY 2002,

We know you are concerned about the damaged caused when fixed costs arc not fully
funded. The Red Lake Band was diligent in supplying the requisite FY 2006 pay cost
data to the BIA., We now ask for your assistance to ensure Red Lake gets our full amount
of pay cost funding in FY 2006 and following years, consistent with the intent of
Congress. T Yo .
L
1 thank you in advance for your assistance with my request.

Sincerely,

Chairman
Red Lake Band of Chippewa Indians

Cc:  Honorable Jim Cason, Associate Deputy Secretary
Honorable Norm Coleman, United States Scnator
Honorable Mark Dayton, United States Senator
Honorable Collin Pcterson, United States Representative
Honorable Richard Pombo, Chairman, House Committee on Resources
Honorable Nick Rahall, Ranking Member, House Committee on Resources
Honorable John McCain, Chairman, Senate Commiltee on Indian Affairs
Honorable Byron Dorgan, Vice-Chairman, Senate Committee on Indian Affairs
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February 16, 2006

Honorable Charles Taylor, Chairman

Honorable Norman Dicks, Ranking Member

House Subcommittee on Interior, Environment and Related Agencies
B-308 Rayburn House Office Building

‘Washington, D.C. 20515

Re: Pay Costs in FY 2006 Interior Appropriations Act
Dear Chairman Taylor and Ranking Member Dicks:

Thank you for enacting in FY 2006, for the first time since FY 2002, full fixed cost
funding including pay costs. We must inform you, however, that the BIA has once again
thwarted your intention and paid the Red Lake Band of Chippewa Indians (the "Tribe")
less than 40% of the Tribe's reported pay costs for FY 2006,

The Tribe submitted its FY 2006 pay cost worksheet in Qctober of 2004 1o then Assistant
Secretary for Indian Affairs Dave Anderson. Included in our worksheet was $7.5 million
in eligible salaries from which our FY 2006 pay costs were to be caleulated. That should
have generated a pay cost allocation to the Tribe in FY 2006 of $262,500. Instead, BIA
allocated only $97,262 to the Tribe.

We know $97,262 is far less than we should have received. In FY 2000 for example, Red
Lake received $153,895 in Pay Costs, and this was before the Tribe's new detention
facility opened with more than 30 FTEs, which were eligible for pay costs in FY 2006.
We have tried to get from the BIA the formulas they use in reporting and allocating pay
costs, but they will not provide them to us. We know, however, what we timely reported
to BIA consistent with BIA's uniform reporting requirements as our pay costs for FY
2006. The $262,500 we believe was owed the Tribe assumes a pay cost

percentage increase of 3.5% for our FY 2006 $7.5 million in payroll salaries.

‘When the Tribe inquired last week of BIA"s Office of Sclf Governance why Red

Lake received such a small amount of the FY 2006 Pay Cost funds, we were told

that some other tribes failed to submit any Pay Cost data to BIA for FY 2006, so BIA
decided to take the full funding that the President requested based on reported pay cost
data and that the Congress appropriated based on reported pay cost data, and instead
distribute the pay cost funds to every tribe regardiess of whether they had submitted pay

TRIBAL CQUNCIL.  Organized April 18, 1918  (Revisd Conetitatius & By-Luws. Sunvary 6. 1959
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Honorable Charles Taylor, Chairman
Honorable Nomnman Dicks, Ranking Member
February 16, 2006

Page 2

cost data or not. That means the "full funding® of reported pay costs of tribes like Red
Lake was reduced, arbitrarily by BIA.

The Red Lake Band objects to BIA's redistribution of the pay cost increases appropriated
by Congress. We do not believe BIA had authority to redistribute these funds ina
manner different than they were requested and appropriated, The Tribe desperately
needs our full amount of pay costs, based upon the pay cost information we reported

and supplied to the BIA, and which Congress subsequently enacted. We have already
suffered serions and irreparable harm. from pay cost shortfalls going back to FY 2002,

We know, and greatly appreciate, the fact that in each of the last three Interior
Appropriations bills, you expressed the Subcommitiee’s concerns about providing less
than full fixed cost funding. The Red Lake Band was diligent in supplying the requisite
FY 2006 pay cost data to the BIA. We now ask for your assistance to ensure Red Lake
gets our full amount of pay cost funding in FY 2006 and following years, consistent with
the intent of Congress.

T thank you in advance for your assistance with my rcquest.

Sincerely,

Floyd Jourdain, Jr.
Chairman
Red Lake Band of Chippewa Indians

Ce: Honorable Jim Cason, Associate Deputy Secretary
Honorable Norm Coleman, United States Senator
Honorable Mark Dayton, United States Scnator
Honorable Collin Peterson, United States Representative
Honorable Richard Pombo, Chairman, House Committee on Resources
Honorable Nick Rahall, Ranking Member, House Committec on Resources
Honorable John McCain, Chairman, Senate Committee on Indian Affairs
Honorable Byron Dorgan, Vice-Chairman, Senate Committee on Indian Affairs



119

OFFICERS:
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JUDY BOY,
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DISTRICT REPRESENTATIVES!
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e e i
PO Box 550, Red Lake, MN 56671 Phone 218-679-3341 » Fax 218-679-3378  ADVISORY COUNCIL:

TESTIMONY OF THE HONORABLE FLOYT) JOURDAIN JR "0 e
CHAIRMAN, RED LAKE BAND OF CHIPPEWA INDIANS

ARLATT
3. “DUDIE* MAY
WILLIAM *RILLY" GREENE
RICHARD BARRETT, 5%,

Before the House Appropriations Subcommittee on Interior, Environment, and Related Agencies
Regarding the FY 2006 BIA, IHS, and EPA Budgets, March 30, 2006

Mr. Chairman, I thank you and the other distinguished members of the Committee for this
opportunity to provide testimony on behalf of the Red Lake Band of Chippewa Indians. On
behalf of the people of Red Lake, who reside on our reservation in northern Minnesota, we
respectfully submit that the budget appropriation process represents for us the major avenue
through which the United States government fulfills its rust responsibility and honors its
obligations to Indian tribes. We must depend on you to uphold the trust responsibility which
forms the basis of the government to government relationship between our tribe and the federal
government. The Red Lake Band of Chippewa Indians requests $2.8 million in additional FY
2007 funding from the Depariment of Interior for Red Lake’s programs.

Red Lake is a fairly large tribe with 10,000 members, Our 840,000 acre teservation is held in
trust for the tribe by the United States. While it has been diminished in size, our reservation has
never been broken apart or allotted to individuals. Nor has our reservation been subjected to the
criminal or civil jurisdiction of the State of Minnesota. Thus, we have a large land area over
grhich we exercise full governmental authority and control, in conjunction with the United

tates.

At the same time, due in part to our location far from centers of population and commerce,
we have few jobs available on our reservation. While the unemployment rate in Minnesota is
about 4%, ours remains at an outrageously high level of more than 50%. The lack of good roads,
communications, and other necessary infrastructure continues to held back cconomic
development and job opportunities.

The President’s FY 2007 budget request for Indian programs falls far short of what ribes
throughout Indian Country actually need. It cspecially falls short for tribes, like Red Lake, who
are located in remote arcas far from major markets. The following testimony highlights some of
the most eritical needs of the Red Lake Band of Chippewa Indians in FY 2007.

‘Tribal Priority Allocations (TPA

Tribal governments have suffered terrible and unprecedented erosion in federal funding for
their critical core governmental services in the last decade. These services, including law
enforcement, fire protection, courts, road maintenance, resource protection, and education and
social services, affect the every day lives of people in Indian communities.

Tribes arc locked in a desperate stiuggle to protect the funding levels provided for these
services, especially since the erippling, nearly $100 million cut in the TPA in FY 1996.
Although the President’s budget has occasionally requested an increase in the TPA, in fact,
except for a few targeted exceptions, none of these increases ever go to tribes’ existing TPA
programs to offset inflation. Instead, these increases po to fund new tribes and for certain
internal transfers and uncontroflable costs. There has been only one small General Increase in the
TPA over the past decade — and that occurred in FY 1998.

Further exacorbating the situation, tribes’ core service funding has been subjected to
permanent, across-the-board reductions ¢ach year, as well as permanent, targeted reductions such
Testimony of Hon. Floyd Jourdsin Jr. on President’s Budget Request for FY 2007 1
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as the FY 2004 reduction in tribal funding used to finance the BIA bureaucracy’s Information
Technology upgrades. Additional, steep. TPA cuts are proposed in FY 2007 for BIA Welfare
Assistance, Johnson O’Malley, Community Fire Protection, Roads Maintenance, and other BIA-
funded programs, It has become a major task cach year just to count up the number of ways the
TPA is being cut. We strongly oppose these cuts and ask the Committee to restore thern,

As a result of the above, tribes’ core service funding is far less, in real terms, than a decade
ago. Critical services continue to be eroded, seriously undermining our ability to provide
minimal public safsty, security, and well-being for people who already struggle to survive under
some of the worst living standards in America. It may be the case that some federal agencies can
absorb all of these cuts, but tribes like Red Lake cannot - we have reached the breaking point.

Let me provide an example of how real the funding crisis for basic services is at Red Lake,
Below is a table showing TPA funding versus actual expenditures for just two of our critical
service programs, Community Fire Protection and Tribal Courts.

CY 2005 CY 2005 CY 2005 CY 2005 CY 2005

Red Lake Actual TPA  Actual Actual Unmet Total
Program BIA Budget Expenditures Shortfall* Need** Need

Fire Protection $42,500 $374,448 ($331,948)  $599,979 $931,927
Tribal Courts $246.900 $579.341 (§332.441)  $765.000 $1.097.441
Totals $289,400 §953,789 (3664,389)  $1,440,762  $2,045488

* The actual shortfall, $664,389 for just these two programs, had to be taken from other Tribal
programs, sharply reducing services provided by those programs.
** The Unmet Need for Fire Protection is primarily to renovate two fire station buildings due to
age and deterioration. The Unmet Need for Tribal Courts is primarily for additional staff to
resolve a tremendous backlog of more than 1,000 cases.

The above example illustrates the damage caused by the cuts to the TPA. The only solution
1o this crisis is a General Increase in the TPA, to be distributed to all tribes. The increase should
be no less than 5% ($39 million) over the FY 2006 enacted level. This amount will not come
close to replacing funds lost to inflation and budget cuts, but will provide a good start. We also
concur with the Committee that the BIA’s budget restructuring makes it difficult for tribes to
track changes to the TPA, and we request better transparency in future budget submissions.

P.L. 93-638 Pay Costs

The failure to fully fund tribes’ uncontrollable costs (especially Pay Costs) during the last 5
fiscal years has caused serious and irreparable harm to tribal core service programs. Due entirely
to an error made by the Interior Department, tribes got only 75% of their Pay Costs in FY 2002.
Due to an Administration decision, tribes received only about 30% of their Pay Cost funding in
FY 2003-2005, and we're slated for yet another cut in FY 2007. When combined with the cuts to
the TPA described above, our desperation should be understood. We greatly appreciate the
Committee’s concerns, expressed in each of the last three Interior Appropriations bills, about
providing less than full fixed cost funding, and the Committee’s urging the President to request
full funding of uncontrollable costs in all future budget submissions,

Thank you for enacting in FY 2006, for the first time since FY 2002, full fixed cost
funding including pay costs. We must inform you however, that the BIA has once again
thwaricd your intention and paid the Red Lake Band less than 40% of our reported pay costs for
FY 2006." We understand the reason for this was that BIA failed to collect and report Pay Cost
data from all tribes, in part due to a conscious decision of BIA not to fill several of its regional
budget officer positions. The fact that BIA failed in its responsibility to completely report our
Pay Cost needs in FY 2002, and now FY 2006 (and very possibly other years), is unacceptable.

Tribes have been dealt a double blow with regard to Pay Costs. First, we’ve been subjected to
Testimony of Hon, Fioyd Jourdain Jr. on President’s Budget Requcst for FY 2007 2
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partial funding of Pay Costs going back fo FY 2002, Second, the BIA has failed to properly
report the full amount of Pay Costs we were due. Red Lake has studicd these Pay Cost shortages
carefully, and we have briefed Committee staff about them. We ask your help to do the
following: 1) Direct the BIA to immediately review the FY 2007 Pay Cost data it submitted, to
determine if BIA yct again requested less Pay Cost funding for tribes than it should have; 2)
Provide a specific earmark to Red Lake in the amount of $165,238, represcnting the amount of
FY 2006 Pay Costs we believe we were unjustly shorted; and 3) Provide full fixed cost funding
in FY 2007, and tell the Administration that shorting fixed costs will no longer be tolerated.

Contract Support Costs )
Contract Support Cost (CSC) funds are critical for tribes to successfully operate programs

under self-determination policy. The Administration and Congress have historically underfunded
tribes’ CSC. The CSC account is presenitly funded at less than 90% of nced. No other entity the
federal government contracts with is shorted on its overhead costs. We support the President’s
decision to request an increase of $19 million for contract support in FY 2007,

Health Services

¢ President’s FY 2007 IHS request is $4 billion, an increase of $124 million over FY
2006. This includes anticipated offsets from insurance collections of $678 million and diabetes
grants of $150 million, leaving a net request for budget authority of $3.2 billion. This modest
increase is in actual fact a painfully sharp funding cut in real dollars. :

In just the last five years, the THS service population has risen by about 11.5% (with at least
30,000 new patients each year), while medical costs have risen by about 15% each year, We're
falling further and further behind, and this is reflected in diminished health and well-being of our
people. I am sure you are familiar with some of the American Indian health statisties, such as our
rates being the highest in the nation for cardiovascular disease, diabetes, tuberculosis, Sudden
Infant Death Syndrome, obesity, and tobacco use. Our average life span is 6 years less than other
Americans. Our infant mortality and unintcntional death rates are two-times, teen suicide rate
three-times, and alcoholism five-titnes that of the rest of America. These statistics can be directly
tied to chronically inadequate federal funding,

Health care expenditures for Indian people are far below 50% of the per capita health care
expenditure for mainstream America, and only 50% of per capita expenditures for federal
prisoners. As the Administration and Congress continue to cut health services to Indian people
by not providing funding levels even remotely in line with inflation, the rates of illness and death
from disease will grow worse each year. The FY 2006 IHS “Needs Based Budget” is $19.7
billion. We ask that the Committee reallocate funding priorities so as to significantly address this
deficiency with substantial funding increases this year, In no case should the FY 2007 increase
be less than the $200 million, We strongly oppose the President’s request to eliminate the Urban
Indian Health Program. There was no justification provided for this request, and this program is
critical for tribal members residing in urban areas, Finally, we ask for the Committee’s support
to reauthorize the Indian Healthcare Improvement Act.

Cirele of Flight Program
The Circle of Flight Tribal Wetland & Waterfow] Enhancement Initiative, under the BIA’s

Other Recurring Programs category, was again ¢himinated by the President in his FY 2007
budget request. The Circle of Flight has been one of Interior’s top trust resource programs for 15
years. Elimination of the Circle of Flight would cripple Great Lakes tribes® ability to continue
successful partnerships which have benefited a diverse array of wildlife and associated habitats.
We greatly appreciate the Committee’s recognition of the importance of the Circle of Flight by
restoring funding in FY 2003-06. We again ask that you restore this program to the BIA’s FY
2007 budget to at lcast the FY 2006 level of $600,000, and to consider providing the FY 2007
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requested amount of $1.1 million.

Housing Improvement Pr m (HTP

Housing is one of the most basic needs of every American. Funding for BIA’s HIP program
is terribly inadequate and has remained flat at about $19 million each year. Red Lake recently
submitted its 2003 HIP Work Plan Report to the BIA documenting 188 families in need of
housing upgrades or replacement, for which the BIA is responsible to assist with, The total need
documented for just BIA’s share of housing repair and new housing at Red Lake was $1.2
million, yet Red Lake received less than $1,000 in each of the last two years from HIP, We ask
the Committec for a specific earmark of $1.2 million for Red Lake in FY 2007, and that the BIA
HIP budget be increased to at least $32 million.

Law Enforcement and Community Fire Protection

The President’s FY 2007 budget for Indian Country Law Enforcement requested $8.1 million
for repair of dilapidated detention facilities, $2.7 million for new detention facility operations,
and $1.8 million for high crime areas. While we support these increases, they do not begin to
address Law Enforcement base shortfalls, which grow worse each year due to inflation, annual
rescissions, and Pay Cost cuts. On top of this, most COPS prants, which provided critical sworn
officer positions, have expired or will expire by the end of this year. At the same time, crime
rates in Indian Country are rising, drug problems have become epidemic, tribes have increased
homeland security responsibilities, and court case backlogs are monumental. Tribes simply do
not have the resources, at current levels, to combat these problems.

Law enforcement expenditures at Red Lake in FY 2005 were about $2.1 million, with BIA
funding levels at about $1.6 million. The shonfall of about §.5 million bad to be taken from other
programs. It’s been difficult for us to hire and keep good cops on the street because funding
shortages prevent us from being able to offer competitive wages, We request additional law
enforcement funding of $500,000 in FY 2007 to make up this shorfall.

We arc very concerned about the President’s FY 2007 intent to eliminate funding for
Community Fire Protection. Our tribe is solely responsible for fighting fires on our reservation
and protecting peoples’ lives, on an annual BIA funded budget of 842,500. 1 cited above, the
huge disparity between BIA funding and actual expenditores for Community Fire Protection at
Red Lake. We ask the Committee for a specific earmark for Red Lake in FY 2007 of $900,000.

EPA Programs
Water, wetlands, and the fish and wildlife which rely on them are precious to us. Red Lake is

home to the sixth largest natural, freshwater lake in the United States and it is truly a national
treasure. Red Lake is larger even than Lake Champlain, which as you know temporarily held the
title of the “6™ Great Lake” a few years ago. Two programs which are critical in our efforts to
protect the environment at Red Lake are the Indian General Assistance program (GAP) and
Section 106 Pollution Control grants (Section 106). The President’s FY 2007 budget continues a
$4.5 million cut to GAP begun in FY 2006, despite an Adequate PART rating, We agk that you
fund GAP in FY 2007 at no less than the FY 2005 enacted level of $62 million. The President’s
request for FY 2007 Section 106 grants is $5.5 million over the FY 2006 level. However, the
amount allocated to tribes like Red Lake has sharply decreased. The reason is each year more
tribes become eligible for and receive this funding, but the tribal allocation formula stays the
same. Thus fewer dollars go to tribes to conduct pollution control activities. We ask that in FY
2007, you include language recommending no less than 15% of the Section 106 funds be made
available to tribes.

Thank you for allowing me to present, for the rccord, some of the most imquiate needs of
the Red Lake Band of Chippewa Indians in FY 2007, and for your consideration of these nceds.
Testimony of Hon. Floyd Jourdain Jr. on President’s Budget Request for FY 2067 4
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BEFORE THE COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

SEPTEMBER 20, 2006

Good morning Mr. Chairman, Mr. Vice-Chairman, and members of the Committee. My
name is George T. Skibine, and I am acting Deputy Assistant Secretary Indian Affairs —
Policy and Economic Development at the Department of the Interior (Department). Iam
pleased to appear before you this morning to present testimony on Tribal Self-
Governance.

In 1988, Congress amended the Indian Self-Determination and Education Assistance Act
(the Act) by adding Title I1l, which authorized the Bureau of Indian Affairs (BIA) and
Indian Health Service (HIS) to enter into self-governance compacts for the first time
under a demonstration project. Congress again amended the Act in 1994, adding Title
IV, which established the permanent Tribal Self-Governance program within the
Department. The 1994 amendments authorized federally recognized tribes to negotiate
funding agreements with the Department for programs, services, functions or activities
administered by the Bureau of Indian Affairs (BIA), and in certain circumstances, with
other Bureaus of the Department. In 2000, the Act was again amended to include Titles
V, which established permanent self-governance authority for the IHS within the
Department of Health and Human Services. The 2000 amendments also included a new
Title VI that provided for a study to determine the feasibility of conducting a Self-
Governance Demonstration Project in other programs of the Department of Health and
Human Services, which has since been completed.

The Department strongly supports self-governance as an exercise of tribal sovereignty
and self-determination. Tribal self-governance is a framework for progress because it
empowers tribes to prioritize their needs and plan their futures at their own pace,
consistent with their own distinct cultures, traditions, and institutions. Many tribes have
made this choice, which is demonstrated by the fact that in 2006, the BIA has 91 funding
agreements providing services to 231 tribes,' for a total of $300 million, which is a
significant increase from a total of $27 million for the funding agreements with seven
tribes made in 1991,% the year the program began.

' By BIA region, the number of funding agreements is as follows: Alaska, 26; Eastern, 1; Eastern
Oklahoma, 11; Midwest, 9; Northwest, 20; Rocky Mountain, 1; Southern Plains, 8; Southwest, 1; Western,
6; Pacific, 8. Neither the Navajo Region nor the Great Plains Region has self-governance funding
agreements.

% The seven tribes that signed funding agreements in 1991 are the Absentee Shawnee Tribe of Oklahoma,
Cherokee Nation, Hoopa Valley Tribe, Jamestown S’Kallam Tribe, Lummi Nation, Mille Lacs Band of
Ojibwe, and the Quinauit Indian Nation.
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In addition to administering BIA programs, tribes have successfully negotiated funding
agreements with the following agencies within the Department: the Bureau of Land
Managemenf;,3 the Bureau of Reclamation,* the National Park Service,” the U.S. Fish and
Wildlife Service,’ and the Office of the Special Trustee for American Indians.” Tribes
are typically successful in obtaining these agreements where a compacted program is of
special geographical, cultural, or historical significance to them, such as the agreement
between the U.S. Fish and Wildlife Service and the Council of Athabaskan Tribal
Governments (Council). This agreement allowed the Council to perform certain
functions within the Yukon Flats National Wildlife Refuge, an area of special
significance to it, during FY 2004-2005.

As to non-Department programs, we understand that questions have been raised as to
whether our self-governance policies should be made more consistent with the self-
governance provisions governing IHS programs. In fact, the Department has been
working with the Title IV Tribal Task Force to explore the need for amendments to Title
IV. At this time, the approach embodied in the self-governance provisions applicable to
Department programs should be evaluated carefully.

At the Department, Tribal Self-Governance for BIA programs is administered by the
Office of Self-Governance (OSG) in Washington, D.C. The OSG has eight permanent
staff positions and operates annually on a budget of $1.1 million, and was organized so as
not to duplicate BIA field structure and operations. The OSG Director reports to the
Deputy Assistant Secretary — Policy and Economic Development within the Office of the
Assistant Secretary — Indian Affairs. The responsibilities of the OSG include approving
tribes to participate in self-governance; negotiating annual funding agreements; ensuring
audit compliance; providing financial management, budgeting, and accounting services
associated with self-governance funding; processing waivers of BIA regulations;
preparing an annual report to Congress on the costs and benefits of self-governance; and
developing and implementing regulations, policies and guidance regarding self-
governance programs. In addition, we support the activities of the Self~Governance
Communication and Education Tribal Consortium, and the Assistant Secretary — Indian
Affairs holds quarterly meetings with the Self-Governance Advisory Committee to
discuss and resolve issues of mutual interest and concern.

One issue of recurring concern among compacting and contracting tribes has been
contract support costs. The Department recently participated in the formulation of a

* Council of Athabascan Tribal Governments.

* Gila River Indian Community, Karuk Tribe of California, Duckwater Shoshone Tribe, and the Yurok
Tribe.

* The Grand Portage Band of Lake Superior Chippewa Indians, Lower Elwha $’Klallam Tribe, Tanana
Chiefs Conference, and Yurok Tribe.

8 Council of Athabascan Tribal Governments and the Confederated Salish and Kootenai Tribes of the
Flathead Reservation.

7 Confederated Salish and Kootenai Tribes of the Flathead Reservation, and the Wyandotte Tribe of
Oklahoma.
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national policy in order to provide tribes, the BIA, and the OSG with guidance regarding
this issue. The goals of the policy are threefold: 1) to stabilize funding to each tribe from
year to year; 2) to expedite payment for each tribe; and 3) to respect the Act’s prohibition
against reducing contract amounts from one year to the next. The policy accomplishes
these goals by requiring that, subject to appropriations, a tribe be paid the same amount it
was paid in the preceding year.. The policy allows the payment to be made very early in
the fiscal year, and the only restriction is that the BIA must ensure the tribe does not
receive more than 100% of its total requirements. The completion of this policy certainly
represents forward progress in the area of self-governance, and we believe that it will
significantly improve administrative flexibility and fiscal stability for tribes with funding
agreements. To implement the funding aspect of this policy, the President’s 2007 Budget
included a 14% increase for contract support costs.

The Department believes the national policy on contract support costs will encourage
non-participating tribes to think about exercising their option to take over BIA programs
or portions of programs to promote self-governance on their reservations. For the last
few years, the percentage of participating tribes has remained relatively flat, at about 50
percent. The Department would like to get the percentage up and in BIA discussions
with tribes, tribes have indicated that they would increase their overall participation if the
issue of contract support cost funding was resolved.

The Department looks forward to working with the Committee in order to make
continued progress in Tribal Self-Governance. I would be happy to answer any questions
the Committee may have.



		Superintendent of Documents
	2013-01-30T17:50:36-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




