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MISSOURI RIVER MASTER MANUAL

THURSDAY, OCTOBER 16, 2003

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m. in room
485, Russell Senate Building, Hon. Kent Conrad (acting chairman
of the committee) presiding.

Present: Senators Conrad, Dorgan, and Johnson.

STATEMENT OF HON. KENT CONRAD U.S. SENATOR FROM
NORTH DAKOTA

Senator CONRAD. We will bring this hearing before the Senate
Committee on Indian Affairs to order.

I want to welcome everyone here this morning. Today, the com-
mittee convenes to receive testimony on the impact suffered by
tribes in the upper basin of the Missouri River due to the U.S.
Army Corps of Engineers’ operations of the dams, as well as the
treatment of federally reserved Indian water rights in the revisions
to the Missouri River Master Water Control Manual.

Before I begin, I want to especially thank Chairman Campbell
and Vice Chairman Inouye for agreeing to hold this important
hearing, as well as the committee staff for all of their work in prep-
aration for this hearing.

It is fair to say that no group of people in the Missouri River
basin has suffered more than the American Indian tribes. The ad-
vent of the Pick Sloan Plan with its series of dams and reservoirs
along the Missouri River resulted in significant damage to Indian
land and resources. Nearly one-quarter of the land taken for the
project was Indian land. Entire communities were uprooted. A way
of life was destroyed.

Vine Deloria, a well-respected scholar and an enrolled member of
the Standing Rock Sioux Tribe, noted that the Pick Sloan Plan was
“the single most destructive act ever perpetuated on any tribe in
the United States.” Even today, nearly 50 years after some of the
dams were constructed, the suffering by the Indian people along
the river continues. Lake Sakakawea is now 19 feet below normal,
and is on track to surpass its all-time low.

In fact, I have just been notified that the water storage in the
reservoirs has reached the lowest level since the reservoirs were
filled. Marinas around the lake, including those owned by the
Three Affiliated Tribes, are dry, and in some cases are more than
one-half mile from the lake. It is certainly hard to run a marina
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under these circumstances. This is at Fort Stevenson, actually, in
North Dakota. I was just there last week. As you can see, the ma-
rina facilities are high and dry. There is no water to float boats.
The water has receded and is a long way from any of the marina
facilities.

In addition, water supplies are at risk. The community of
Parshall on the Fort Berthold Reservation is searching for a new
water source as their intake is coming up high and dry. This is a
story about the town of Parshall perhaps running dry. I was just
in Parshall as well this last week. There is a high level of concern
about what will happen to that community without a water source.

Lake Oahe, which straddles the North Dakota and South Dakota
border, has actually now retreated from North Dakota. So Oahe no
longer is in North Dakota. The Standing Rock Sioux Tribe which
borders the lake was unable to irrigate crops this summer due to
low lake levels, rendering their intakes unusable. Tribal land is
also being eroded, exposing important historical sites.

In addition to current operations, the tribes are rightfully con-
cerned about the future operations of the river and whether their
rights to utilize the water will be adequately considered and pro-
tected in the Master Manual revisions. That is really the focus of
this hearing today.

In 1908, the U.S. Supreme Court affirmed that when the Indian
reservations were created and reserved, the right of the tribes to
use the water was also reserved. The court noted, and I quote,
“Fundamentally, the United States as a trustee for the Indians pre-
serve the title to the right to the use of water which the Indians
had reserved for themselves.” This is a very important court deter-
mination that was followed by other court determinations that re-
affirmed that basic and fundamental concept.

The Corps of Engineers cannot ignore the clear and indisputable
fact that the tribes have a legal right to water in the basin. It is
a right that has existed for more than 100 years when the tribes
signed treaties with the United States, and a right that was re-
affirmed by the U.S. Supreme Court 95 years ago. Those rights
were never forfeited and never extinguished.

For 14 years, the corps has been working to revise the Missouri
River Master Water Control Manual. I was deeply involved in the
initial impulse to revise the manual, putting pressure on the Corps
of Engineers, holding up the appointment of the civilian head of
the Corps of Engineers for many months, to get agreement to re-
vise the Master Manual. I must say to you, never in my wildest
imagination, never, would I have thought 14 years later we still do
not have it. This is not a good moment for the Corps of Engineers.
It is not a good moment for the functioning of the Federal Govern-
ment. To take 14 years to revise the manual is just way beyond the
pale. None of us can seriously say that this is acceptable perform-
ance.

Professor John Davidson has summarized the importance of the
Master Manual revisions on the tribes, and I quote, “The final
Master Manual may lock in the status of specific river uses with
a firmness that is every bit as solid as many Supreme Court equi-
table apportionments,” and based on what we have seen, certainly
as long-lasting. The corps has previously stated that an estimated
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withdrawal of an additional 7.2 million acre feet of water would
prevent it from meeting the current functions along the river, yet
the corps has not taken any measurable steps to plan for the use
of water by the basin tribes. I think in fairness, other than those
who have quantified their water rights, that that statement is cor-
rect.

Instead, the corps only recognizes those water rights that have
been quantified. Unfortunately, only three tribes out of 30 in the
basin have quantified water rights, with one tribal settlement
awaiting congressional approval. In my judgment, the corps cannot
selectively ignore the water rights of the other 26 tribes in the
basin. Doing so would be irresponsible and an abrogation of its
management responsibilities. Beyond that, it would be an absolute
failure of the trust responsibility that the Federal Government has
with those tribes.

The tribes fear, and rightly so, that the corps continues to make
commitments to downstream users without regard to their rights,
creating a situation that will make it impossible for them to access
water for present and future uses.

I look forward to hearing the testimony of the corps on what
steps they have and will be taking to address this important issue
in the Master Manual revisions. Before we begin with today’s wit-
nesses, I want to remind everyone that the hearing record will re-
main open for 2 weeks for those who would like to submit written
testimony. So just as a reminder, the record will remain open for
2 weeks. The committee has received written testimony already
from the Mni Sose Intertribal Water Rights Coalition, which has
worked to unite tribes in the basin, and the President of the Rose-
bud Sioux Tribe, that will be included in the record.

With that, I want to call to the witness table, and let me just in-
dicate for the record that Senator Daschle intends to be here to tes-
tify. Senator Johnson is already here. I would ask Senator Johnson
to make whatever statement he would like to make at this point.
While he is doing that, I would ask George Dunlop, the deputy as-
sistant secretary of the Army, to come forward to the witness table
and to be joined by Brigadier General William Grisoli, the Com-
mander of the Northwestern Division of the Corps of Engineers.

Senator Johnson, welcome.

STATEMENT OF HON. TIM JOHNSON, U.S. SENATOR FROM
SOUTH DAKOTA

Senator JOHNSON. Thank you, Senator Conrad, for chairing this
hearing and for your excellent remarks this morning. I am pleased
that my senior colleague, Senator Daschle, will be joining us. He
has played a very active role in Missouri River and Native Amer-
ican concerns. His input and leadership is essential and I am glad
that he is involved in this hearing as well.

There are a lot of individuals who traveled far for this hearing
this morning. I want to take particular time to welcome Oglala
Sioux President John Yellow Bird Steele. President Steele’s pres-
ence reminds us that the tribes with an interest in the Missouri
River are not just tribes who happen to have an immediate site lo-
cated on the river, but that our tribes in South Dakota have treaty
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rights involving Missouri River water, whether they are a few
miles from the river or whether they are on the river.

Standing Rock council member Mike Claymore, welcome. Stand-
ing Rock administrative officer Cynthia Moore and Standing Rock
BLM director Everett Iron Eyes is here. Additionally, we have sev-
eral representatives from the Rosebud Tribe, as well as representa-
tives from Mni Sose Intertribal Water Rights Coalition, including
Executive Director Elwood Corbine. I want to thank them for their
written testimony.

Mr. Chairman, we are also accepting testimony from Chairman
Mike Jandreau of the Lower Brule Tribe in South Dakota. I appre-
ciate their important insights on this critically important matter.

I would like to welcome George Dunlop and General Grisoli to
the Committee on Indian Affairs. When I last met with General
Grisoli, he was a colonel. Congratulations on your promotion and
your new position as Commander of the Northwestern Division of
the U.S. Army Corps of Engineers. Truly, this is a daunting task,
but I know that you will listen and consider carefully the tribal
concerns that will be articulated so well here today.

Binding together all of us who care about the future of the Mis-
souri River to a common principle of stewardship and balance is
critical to the sustainability of the river. To accomplish that shared
goal, earlier this year Senator Dorgan and I introduced legislation
to establish a long-term river monitoring program directed at the
incredibly diverse Missouri River ecosystem. The legislation will le-
verage the expertise of the Missouri River Basin States and the ex-
pertise of our Indian tribes to monitor the environmental condi-
tions of the river. We fully understand the negative impacts on
wildlife, river species, cropland and cultural resources from the
construction of the Pick Sloan dams.

What is less understood and therefore urgently needed is a
framework for comprehensively examining the success of recovering
wildlife and returning portions of the river to a more natural state.
The tribes located along the Missouri River and all tribes within
the Missouri River Basin, have a keen and undeniably strong un-
derstanding that future management decisions not further degrade
the river. I envision this bill as binding together tribes, local stake-
holders, the States and wildlife experts to give us a complete pic-
ture of how we can improve and enhance the Missouri River’s di-
verse ecosystem.

After 14 years of indecision and inaction, I greet with frankly
some skepticism the recent pronouncements and promises of mil-
lions of dollars in Federal funds to rehabilitate and restore river
bottomlands. A monitoring program is needed to give all river
users an ability to hold accountable the corps’ newfound commit-
ment to restoring the health of one of America’s longest rivers.

I look forward to the testimony today. I will be submitting ques-
tions for the record in expectation of written responses.

Thank you, Mr. Chairman.

Senator CONRAD. Thank you, Senator Johnson, and thank you for
the leadership that you have shown on this issue and so many oth-
ers that affect Indian country. We thank you for your very active
involvement on this committee as well.
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With that, we want to again welcome our first panel, George
Dunlop, the deputy assistant secretary of the Army for Civil Works,
who is accompanied by Chip Smith, the assistant for regulatory af-
fairs, Tribal Affairs and the Environment, the Office of the Assist-
ant Secretary, and Brigadier General William Grisoli, the Com-
mander, Northwestern Division, the Corps of Engineers.

I took with interest the statement of Senator Johnson that when
he first met you, you were a colonel. We hope that you do not re-
turn to that status after the hearing today. [Laughter.]

Senator CONRAD. That is a joke. [Laughter.]

Senator CONRAD. Welcome, Mr. Dunlop. Please proceed with your
testimony.

STATEMENT OF GEORGE DUNLOP, DEPUTY ASSISTANT SEC-
RETARY OF THE ARMY, CIVIL WORKS, ACCOMPANIED BY
CHIP SMITH, ASSISTANT FOR REGULATORY AFFAIRS, TRIB-
AL AFFAIRS, AND ENVIRONMENT, OFFICE OF THE ASSIST-
ANT SECRETARY OF THE ARMY, CIVIL WORKS

Mr. DUNLOP. Thank you, sir. General Grisoli might deserve the
Silver Star after this hearing. [Laughter.]

Thank you, Mr. Chairman, and good morning to all of you here
and to your other guests. As you have indicated, my name is
George Dunlop and I serve as deputy assistant secretary of the
Army for Civil Works, and have a responsibility to exercise policy
direction and oversight for the civil works activities of the Army
Corps of Engineers.

As you also indicated, I am accompanied by Chip Smith, who is
an assistant in the Office of the Assistant Secretary. Chip has been
instrumental in assuring that the Department of the Army appro-
priately considers the interests of Native Americans in all the work
that we do, and particularly in the matters that are of interest to
this committee today, as you have articulated them.

Of course, General Grisoli is the Commander of the Northwest-
ern Division, and ultimately is the chief officer responsible for exe-
cuting and carrying out the laws that the Congress has provided
for in these matters.

General Grisoli and I would request that our formal prepared
testimony be submitted for the record, and we will both summarize
our remarks today, our joint testimony.

Senator CONRAD. We are happy to make your full statements
part of the record, and we are pleased to have you summarize.

Mr. DuNLOP. Thank you, Mr. Chairman.

Before I do summarize, however, I wonder if I could attend to
one other ministerial duty. When I last appeared before your com-
mittee here, Senator Inouye made a request of the Army. He said:

Would you all consider appointing a single professional person to be the tribal liai-
son for the headquarters of the Corps of Engineers in Washington?

I want to report to you, Mr. Chairman, that we did that, and in
fact about 6 months ago Dr. Georgeanne Reynolds assumed her po-
sition as tribal liaison in the Office of Tribal Affairs at the head-
quarters USACE. If I could, I would like to introduce Dr. Reynolds
to the committee and to your other guests.

Senator CONRAD. Very well. We are pleased to have that bit of
business conducted here today, and we very much welcome Dr.
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Georgeanne Reynolds. We look forward to working with you, and
I am delighted that you have made this decision.

Let me say this. Senator Dorgan has joined us now. I am advised
that Senator Daschle will be here in about 5 minutes. I would just
ask the indulgence of the panel, and turn to Senator Dorgan for
any comments that he might want to make, and then Senator
Daschle may very well be here. As you know, the protocol before
any committee is to recognize members. Certainly the Democratic
leader would be recognized upon his arrival here, and then we
would proceed with your testimony.

STATEMENT OF HON. BYRON L. DORGAN, U.S. SENATOR FROM
NORTH DAKOTA

Senator DORGAN. Mr. Chairman, thank you very much. I regret
I was delayed because of other committee work. Let me just be
mercifully brief here. I know that you have probably given a state-
ment and captured all of the relevant issues. The issue of the Mis-
souri River Master Manual and its impact on tribal water rights
is a really important issue.

Water policy is controversial and it is controversial because of its
importance. I think this is a critically important hearing to hold at
this time, because of where the Corps of Engineers is with respect
to the rewrite of the Master Manual. They are now under court
order to finish that by March of next year, after only 12.5 years.
We will see how well the Federal court does. I know how well the
Congress has done persuading the court to finish the project, but
we will see how well the Federal court does in enforcing this dead-
line. My hope is that this gets finished and that when it is finished
we have a Master Manual rewrite that addresses all of the issues
in an appropriate way, and that includes especially the impact on
tribal water rights.

So Mr. Chairman, thank you for chairing this hearing.

Senator CONRAD. Thank you, Senator Dorgan.

Why don’t we proceed, Mr. Dunlop, with your testimony?

Mr. DuNLOP. And when Senator Daschle arrives, we will with-
hold.

Senator CONRAD. If you are close to the end, we will continue.
If not, we will break.

Mr. DuNLOP. I will be brief also, because I am summarizing my
remarks.

Mr. Chairman and other members of the committee, as you all
know the Missouri River Master Manual, we call it the Water Con-
trol Manual, is the guide that is used by the corps to operate the
mainstem of the Missouri River. The first Master Manual was pub-
lished in 1960. It was revised again in 1975 and 1979, principally
to address some flood control issues. Then in 1989, as you all have
alluded to, about 14 years ago, going on 15 years, the corps began
attempts at further revision to update the Master Manual to ac-
commodate the Missouri River Basin needs and to assure compli-
ance with all of the laws and statutes, including especially the En-
dangered Species Act, which had come to have an impact in the
way the river was operated.

As part of that process, revised a draft environmental impact
statement was completed in August 2002. As you know, that EIS
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process is thoroughly transparent and involves an extensive series
of public hearings, meetings, workshops with all of those people
and individuals and interests that have a stake in the operation of
the river. And especially, Mr. Chairman, the public consultation
process included extensive tribal consultations, hearings, work-
shops, informational meetings, and tribal summits. Indeed, a tribal
summit to consider the new draft biological assessment that the
corps is soon to deliver to the Fish and Wildlife Service will be held
on October 31 in Rapid City, SD.

Since 1999, in this current cycle of trying to revise the Master
Manual, there have been 30 such tribal meetings, the list of which
we have incorporated into our formal testimony. Of course, there
have been scores of other informal meetings. These tribal meetings
affirm the commitment made by President Bush in his November
12, 2001 proclamation attesting to the sovereignty of the tribal gov-
ernments, and also in accordance with the chief of engineers’ Policy
Guidance Letter Number 57, which affirms and acknowledges the
same and mandates that consultation with tribes prior to this kind
of decisionmaking that pertains to the Missouri River Master Man-
ual.

The Army and the corps are committed to fulfill our legal respon-
sibilities to the tribes, and will continue to consult with the tribes
and with tribal leaders, as they are the duly elected representa-
tives of tribal people in their sovereign capacity with inherent
rights to self-government.

We will do this as we complete the entire process for the revision
of the Master Manual. I would underscore what all of you have
said about the intention of all the parties involved to arrive at a
new Master Manual and to do so by the first of March.

I think it is significant or important perhaps at this point to em-
phasize that there are several principles that guide this work that
we are doing to complete this Master Manual. One, of course, is to
carry out the enactments of Congress, the authorized purposes
which are provided for in law for the operation of the river; to espe-
cially focus on the environmental laws that we are obliged and
eager to enforce, including the Endangered Species Act. But also
and especially important is the fundamental obligation that we
have to do so in consideration of the treaties and the trust respon-
sibilities that are laid forth, and for which we will faithfully carry
out and fulfill.

As you know, currently the corps and the Fish and Wildlife Serv-
ice are in consultations that will inform a final environmental im-
pact statement, and will in turn lead to a final record of decision
for a new Master Manual by March.

In addition to the water flow regimes and the balancing of the
entire range of issues for which the Master Manual is the guide,
the corps is also directing and developing what is called a pro-
grammatic agreement with the Missouri River Basin tribes. It is
my understanding that there are about 30 tribes involved in this,
including about 15 of the reservations that are immediately adja-
cent to the river and to the lakes. They are working this pro-
grammatic agreement between the tribes and the Advisory Council
on Historic Preservation to facilitate the compliance with the new
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Master Manual and section 106 of the National Historic Preserva-
tion Act.

Mr. Chairman, this concludes my summary statement. Mr.
Smith and I, of course, will be pleased to respond to any of your
questions. But first, if it pleases the committee, Brigadier General
Grisoli will now address how tribal reserved water rights are ac-
commodated in our Missouri River Basin.

[Prepared statement of Mr. Dunlop appears in appendix.]

Senator CONRAD. All right. General Grisoli, welcome and please
proceed.

STATEMENT OF BRIGADIER GENERAL WILLIAM T. GRISOLI,
U.S. ARMY, COMMANDER, NORTHWESTERN DIVISION, U.S.
ARMY CORPS OF ENGINEERS

Mr. GrisoLl. Thank you. Mr. Chairman and members of the com-
mittee, good morning. As Commander of the Northwest Division of
the Corps of Engineers, I am pleased to be here today to discuss
our efforts in updating the Missouri River Master Manual, while
ensuring our trust and treaty obligations to federally recognized
tribes are met.

When the lands were set aside for Indian reservations, whether
by treaty, legislation or Executive order, water rights were often
not implicitly defined. The courts have long recognized, however,
that such reservation of land also reserves by implication unappro-
priated water related to the land in order to accomplish the pur-
poses of the reservation.

This doctrine of implied reservation of water rights was first ar-
ticulated in the Supreme Court decision, Winters v. United States.
The court found that an 1888 agreement and a statute which cre-
ated the Fort Belknap Reservation in North-Central Montana ex-
plicitly reserved to the tribe water from the Milk River for irriga-
tion purposes. The nature and extent of these water rights vary
based upon the particular Indian reservation, with the objective of
making the reservation a livable permanent homeland.

Tribal water rights may be quantified through adjudication, a
congressionally ratified tribal-State compact, or by direct congres-
sional action. Most tribes within the Missouri River basin, however,
have not yet sought to quantify their reserved water rights under
the Winters doctrine, although several tribes in Montana and Wyo-
ming are at various stages of the quantification process. The corps
does not have the responsibility to define, regulate or quantify
water rights or any other rights that the tribes are entitled to by
law or treaty. The corps does not attempt to do so within the cur-
rent revision of the current Master Manual, although the revision
provides some flexibility to accommodate potential changes in
water regimes.

The current Master Manual recognizes that streamflow use on
the Missouri River is not static, and addresses changes in its use
accordingly. For example, when a tribe exercises and establishes
water rights through a diversion of water from the mainstem res-
ervoir system for consumption uses, then such diversions are treat-
ed as an existing depletion. In this way, the corps incorporates that
depletion into its analysis of the overall system depletions. By in-
corporating such information into its estimates of future depletions,



9

the corps can anticipate the manner in which depletions of water
will affect the overall system, and plan for the amount of water
that will be available to move through the system to meet the var-
ious project purposes, while complying with applicable law.

The revised Master Manual will likewise incorporate such
present and future depletions into its analysis of systems oper-
ations. Specifically, the revised Master Manual will be flexible
under its adaptive management provisions to account for consump-
tive of use of the tribes at such time that their rights are quan-
tified and finally established.

Finally, I would like to emphasize that the corps fully recognizes
the principles of tribal sovereignty and the Federal Government’s
trust responsibility to the tribes. The corps will continue to engage
in government-to-government consultation in order to take into ac-
count the quantified water rights of the tribes in the operation of
the mainstem reservoir system.

We appreciate the opportunity to participate in this hearing and
look forward to hearing the testimony from the tribal leaders and
any ideas they may have regarding the Master Manual revision ef-
fort, especially in regard to the overall consultation process and our
consiileration of tribal water rights, which the Army takes very se-
riously.

Mr. Chairman, this concludes my testimony. We are pleased to
answer any questions you or members of the committee may have.

[Prepared statement of General Grisoli appears in appendix.]

Senator CONRAD. Thank you both for your testimony.

Let me go first to the so-called Winters Doctrine. I would like to
ask the two of you, either one of whom can answer, what do you
take to be the message of the Winters Doctrine?

Mr. GrisoLl. The message of the Winters Doctrine is that we
have an obligation to ensure that tribal reservations have water
rights from a given source, in this particular case, the Missouri. So
when you take a look at that, we, the Federal Government, have
trust responsibilities for tribal reservations. So we take this very
seriously, to make sure that whatever document we have includes
that particular doctrine.

Senator CONRAD. Let me ask you this. I have noticed that Sen-
ator Daschle has arrived. We will go to him immediately. Let me
just follow-up on your answer so that the record is complete before
we go to Senator Daschle.

As I understand it, in the Winters decision, which is a Supreme
Court decision in 1908, it stated that when the Indian tribes re-
served rights to land, the tribes similarly reserved the right to use
an amount of water needed to survive and prosper. Is that your un-
derstanding?

Mr. GRISOLI Yes, sir; that is.

Senator CONRAD. All right. Just to give you a heads up, the next
question I am going to go to is the question of the case of Arizona
v. California, and what finding was there. What message did that
send us as to Federal policy? Just so you have a heads up on where
I am going with my next question.

With that, the Democratic leader has arrived. We welcome Sen-
ator Daschle, who is such an important member of this committee.
Senator Daschle?



10

STATEMENT OF HON. TOM DASCHLE, U.S. SENATOR FROM
SOUTH DAKOTA

Senator DASCHLE. Mr. Chairman, thank you for holding this
hearing, and thank you for your interest in this important issue.
I want to especially thank my dear friend and colleague from South
Dakota for all of the work that he has put into the question of the
problems associated with the management of the Missouri River
over the many years. No one has put greater leadership into this
effort than the three members of the committee that are currently
here. I acknowledge that and thank them for that commitment and
for their leadership.

I have a written statement that I will ask unanimous consent
that the full statement be submitted as part of the record, Mr.
Chairman.

Senator CONRAD. Without objection.

Senator DASCHLE. I wanted to come by and just emphasize how
critical I believe this issue is. Unfortunately, I believe the Corps of
Engineers’ management of the Missouri River has been nothing
short of abysmal. I don’t know that anybody has felt the brunt of
that mismanagement more routinely and more dramatically than
the reservations that border the river. It is absolutely essential
that we fix the Master Manual, that we revise it this year, and
that we do it in a way that accommodates the needs and concerns
of our Indian people.

I would argue that no one in the country has probably sacrificed
more on the Missouri River than South Dakota’s Indian tribes sac-
rificed in terms of sacred sites, sacrificed in terms of the economic
loss, sacrificed in terms of the cultural repercussions of what hap-
pened when we built the dams. The acknowledgement of that sac-
rifice has yet to be made in full. We have begun to build a water
system that will serve their needs, and I think that is one small
way of beginning to address the extraordinary impact that these
dams have had.

I must say, we have a moral and a legal obligation to consult and
to work more closely with the tribes. A government-to-government
responsibility acknowledges in large measure that those govern-
ments have every bit as much right to be at the table as any State
or as anybody in the Federal Government. So I know that this
hearing acknowledges that realization and again I thank the Chair
for making it the priority that I know it is for him.

We have an opportunity here to address these concerns and these
needs in the Master Manual, but the only way that is going to hap-
pen is if every tribe, every leader is at the table in a way that al-
lows full participation and an airing of these views, and a commit-
ment made by the corps to change their approach and to recognize
how important their role can be.

Again, I thank you for giving me the chance to interrupt the tes-
timony and I appreciate very much the chance to be heard this
morning.

[Prepared statement of Senator Daschle appears in appendix.]

Senator CONRAD. We especially thank you, Senator Daschle, for
coming here and addressing this hearing and sending such a clear
message. I think you would not be surprised to find out that the
statements of the three of us preceding yours were very closely in
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alignment with what you have said and the conclusions you have
reached. I think really it is impossible to defend the performance
thus far of the corps with respect to management of the river. We
understand they are under all kinds of cross-pressures. There are
downstream States that have a different take on this.

But look, I really do think this is fundamental. We go to the
question I asked to begin with with respect to the Winters decision,
the so-called Winters Doctrine, going back to a Supreme Court de-
cision in 1908. I think that said very, very clearly that water rights
are reserved along with rights to the land.

Then, if I could follow up with Mr. Dunlop and General Grisoli,
in the Arizona v. California decision, what is your understanding
of what it said on the question of Indian water rights? This is some
60 years after the Winters decision.

Mr. DUNLOP. Mr. Chairman, I have consulted with my colleagues
here at the table and none of us are familiar with that case. I have
also consulted with Martin Cohen who is from the Office of General
Counsel at the Corps of Engineers, the litigation branch, and he
advises that this is a complicated case that we would ask that we
could provide some written response to you, to give you an analysis
of our understanding about that for the record.

In the meantime, though, we would be very interested in being
informed about your take on it and your understandings from it.

Senator CONRAD. Let me just say to you, I believe this is an im-
portant case. I will welcome your written response. I believe what
it said was that the court recognized that the reserved right
amounted to the water necessary to satisfy the future, as well as
the present needs of the Indian reservations. It went beyond that
and said that enough water was reserved to irrigate all of the prac-
ticably irrigable acreage on the reservation.

Now, that is a standard often referred to as the PIA standard,
practicably irrigable acreage, and that has become a standard for
reserved water rights throughout the West.

Now, that takes us to the next question, and that is, in your tes-
timony you said that the corps recognizes the tribes have claims to
reserved water rights and will to the extent permissible by law con-
tinue to operate the mainstream reservoir system in a way that
does not preclude such claims. You say the tribes have claimed to
reserved water rights, and the corps will, to the extent permissible
by law. Can you identify any existing law that in your view re-
quires the corps to manage this system in a manner that would
preclude tribes’ claims to reserve water rights?

Mr. DuNLoP. I think each of us might want to take a stab at
that, and of course we could elaborate further after we have a
chance to give due consideration later. But I think that from the
perspective that I would bring to that is that our obligation, the
first principle that the corps has, that the Army has when the oper-
ation of the river is taken into consideration is to faithfully execute
all the laws and statutes. As you indicated in your comments, this
creates a circumstance for the corps which is in some ways just al-
most impossible because there are conflicting interests and uses
and statutes that require us to balance all these different laws and
statutes, as the Manual is prepared and the river is operated.
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That is why when General Grisoli was discussing these matters,
he talked about the importance of adaptive management as cir-
cumstances change. Within the guidelines of the Manual, we have
to adapt to that. I think more specifically even, when we are talk-
ing about these reserved rights as you have been discussing, as
General Grisoli said in his remarks, in his summary, he said the
corps does not have the responsibility to define, regulate, or quan-
tify water rights. Actually, it goes beyond that. They don’t have the
authority.

So I think that the thrust of the testimony that we have pre-
sented today is that once the three methods that may be used to
arrive at particular quantifiable rights, that is adjudication or by
congressional action, when those circumstances then occur, then
yes, the corps will be obliged to operate the flow regimes consistent
with those formally adopted under the rule of law for water rights.

That is the philosophy that we maintain in regard to all aspects
of operation of the river, that we must faithfully execute the laws
that Congress has enacted or its subordinate agreements such as
these compacts and adjudications.

General would you care to elaborate?

Senator CONRAD. Let me followup with you, if I could, before we
go to General Grisoli, because I want to give him a chance as well,
but I do not want to lose the opportunity to discuss, when you say
you don’t think the corps has the authority, who does have the au-
thority?

Mr. DUNLOP. As General Grisoli testified, there are these three
methods, as I understand it, and my understanding may not be
perfect on this. I can be better informed, perhaps. But my under-
standing is that when these water rights are then quantified, that
is the operative term, and that there are three ways that tribal en-
tities can have their water rights quantified, and therefore become
operative in the way that the corps would write and operate the
Master Manual: Through adjudication, through a compact with the
States; or by direct congressional action. Once any one of those or
any combination of those result in a quantified water right, then
that water right would have to be respected. It would take on, I
presume, the force of law.

Senator CONRAD. Can I just say this to you, I think that is too
narrow a view of the responsibility of the corps. When I look at
what you have done here, it appears to me that you have really not
done much of anything to protect rights that the U.S. Supreme
Court has said are reserved to the tribes, number one; number two,
in the follow-up case of Arizona v. California that we discussed,
that they went further in defining what is the reserved right, and
that that reserve right includes all practicably irrigable acreage,
that gets to be I think a pretty clear signal to us from the United
States Supreme Court as to a responsibility that the corps has or
anybody else representing the Federal Government in determining
what is being reserved.

So when you go through a master manual revision, it would seem
to me you have some obligation to go out and try to define what
has been reserved based on previous Supreme Court holdings. I do
not think it is adequate. The Supreme Court did not say, this is
based on what is quantified. It did not say that. They said the
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tribes have reserved the right to this water, and then they followed
up in the Arizona v. California and they said when you determine
what is reserved, it is a broad definition. It is a broad definition.

The fact is, tribes that have not quantified, only three have, you
have a fourth on the cusp, out of 30, but all these tribes are using
water, are they not? Have you done an assessment of how much
water they are using now? Is that any part of this Master Manual
review?

Mr. GRISOLI. Yes; we have. And what we have done, Mr. Chair-
man, we have looked at the larger number also in our analysis, but
it is not something that is quantified in the Master Manual at this
time.

Senator CONRAD. So it is not quantified in the Master Manual.
Well, that is one part of the problem. Look, if you have gone out
and done an analysis of how much water is being used, not only
by those who have quantified, but also those who have consumptive
uses of water, whether it is for household use, commercial use, irri-
gation, those are, it would seem to me, very clearly things that the
previous Supreme Court decisions would have reserved. Would you
agree with that or disagree with that?

Mr. GrisoLl. Mr. Chairman, the water that is depleted from the
system is acknowledged and is calculated. It is the water that has
not been depleted from the system that we have not added to the
master manual. If I may, the Master Manual is a guide for the op-
eration of the river, and every year the water flow changes, the
amount of water in the system changes. That is why you have to
have an annual operating plan. So you have to have this basic
plan, but every year it changes. So when you take a look at the
water in and the water out, you have to adjust each year as you
manage it, whether it is a flood year, a normal year, or drought
year.

So when we look at the water rights, we recognize those water
rights and we clearly indicate in the Master Manual that those
rights are there and that as they are quantified and depletions are
withdrawn, we have to modify how we operate the river.

I like to look at three critical things that I always look at. First,
are the authorized purposes, authorized by Congress. Second, I
have to comply with environmental laws. And third, I have trust
and treaty obligations to the Native Americans. So I really look at
three critical things.

The water that they have is in the system. There is not going to
be any more water in the system. So if x number is quantified, that
water will be withdrawn from the system and we will have to bal-
ance those with the other two to make sure I comply with all Fed-
eral laws.

Senator CONRAD. Let me just say to you, that is what raises a
lot of concern, concern by tribes, concern by members, because the
way you define it to me is too cramped, too narrow a view of the
responsibility. You said in your testimony, and I will turn to col-
leagues after this question. You state in your testimony, the corps,
and Mr. Dunlop you repeated this, does not have the responsibility
to define, regulate or quantify water rights or any other rights that
the tribes are entitled to by law or treaty.
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Let me just ask you this, is it your position that the corps in de-
veloping a Master Manual need not give any consideration to the
existence or magnitude of tribal reserved water rights or to the fact
that the existence of those rights may at some future point result
in increased on-reservation use of water that would reduce the
availability of water to downstream users?

Mr. GrISOLL I would like to say that the key, Mr. Chairman, is
that we recognize their water rights in the document. We also are
willing to, and we do work with the tribes and will provide tech-
nical assistance to help quantify those water rights, and we do, as
I mentioned before, in our overall analysis, we run models. We do
take a look at depletions that could be taken from what is already
being depleted or possible future depletions from the river itself,
the mainstream itself. So we do look at that to see possible out-
comes that might happen.

Senator CONRAD. What would happen if in the future the tribes
collectively had claims totaling 10 million acre-feet of water? What
would that do to your overall plan?

Mr. GrisoLl I would offer, Mr. Chairman, as I said before, every
year the amount of water changes. In a normal runoff year, you
have 25 million acre-feet to runoff. That is a significant chunk of
water to come out of that 25 million. It would alter the way we
would have to manage. So we would have to take a look at that.

Senator CONRAD. But isn’t that the point? You are not doing it
now in this Master Manual as I understand it. You do not have
that water reserved. You have what is in the system, other than
those water rights that have been quantified by the three tribes.
You do not really have anything reserved for the Indians for the
future.

Mr. GrIisoLIL. As I mentioned, Mr. Chairman, we operate the river
yearly. If the water is not being taken out of the system at this
time, for us to reserve that water and to impact all of the other
congressionally authorized purposes and the environmental impact,
is probably not a wise way to run the river at this time. What you
want to do as depletions come on, then you have to make those ad-
justments.

Senator CONRAD. Adjustments.

General GRISOLI. Trying to speculate how we are going to have
to manage the other authorized purposes, given x number when it
is not being withdrawn, is not practical.

Senator CONRAD. I understand exactly what you are saying and
there is a logic to it. But do you see that the problem that this logic
could lead to? That is, in the future, as commitments are made
downstream, a right of the tribes upstream is compromised. In
other words, unless you do an analysis now that says, gee, this is
potential future water needs and that has to be taken into account
as make commitments downstream. You may well find yourselves
in a circumstance in the future in which so many commitments are
made downstream, you cannot keep the fundamental commitment
outlined by the U.S. Supreme Court to the tribes upstream.

As T see it, that is the nub of this problem. I know it presents
you with an extraordinarily difficult task, but as I look at what you
have done here, I see almost nothing that has been done. My un-
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derstanding is that in the environmental section here, there is a
half-page devoted to the Indian water rights issue.

Mr. GrisoLl. Mr. Chairman, I would have to go back and look
at the exact number, but I believe there is a lot more than that.
We have an appendix that talks about water rights on half of a
page, but then when you look at the whole picture of the tribal
issues, et cetera, there are several pages that try to outline the im-
pacts of the operation of the river.

Senator CONRAD. Quite apart from the number of pages, I think
you and I both agree that is not the issue. The issue is, does this
document faithfully reflect the commitments made by the Federal
Government, both in terms of treaties written by this government
and by court interpretations, the U.S. Supreme Court interpreta-
tions.

Let me turn to Senator Johnson, who was here first, for any
questions that he might have.

Senator JOHNSON. No; I do not have any questions at this point.
We may submit some to the corps, but I am pleased that they are
now, after not having any meetings with the tribes this year, now
do have one planned for this month. I do urge the corps to make
an extra effort to be closely consultative with the tribes relative to
revamping the Manual. That is my only concern at this point.

Senator CONRAD. Senator Dorgan.

Senator DORGAN. Mr. Chairman, thank you very much. The testi-
mony from the Corps of Engineers is interesting. I understand your
point about how you interpret existing law and court decisions and
your responsibilities. You, I think, understand our concern about
the rewrite of a Master Manual that is long overdue. We feel that
when that rewrite is complete, it ought to respond to all of the in-
terests and needs and responsibilities.

The failure to include provisions that would recognize existing
rights, obligations and existing treaties with respect to Indian
tribes would be a remarkable failure. That, it seems to me, must
be a part of this.

Let me ask this question. We recognize that lands were taken
from Indian tribes and from individual Indians in pursuit of the
Pick Sloan Plan and the development of the reservoir system and
the series of dams. Do you not recognize that? The land has been
taken from Indian tribes. So as a result of that, did the Federal
Government ensure benefits to those tribes? If so, what are those
benefits and have the tribes received those benefits? Have the obli-
gations that were caused by the Federal Government and inherited
by the Federal Government as a result of taking these lands been
met? Tell me your impression of that, Mr. Dunlop, if you would.

Mr. DunLoP. Yes, sir; I think so. What I would like to do, just
so that I am comprehensive and don’t leave any particular matter
out that would be obvious that I had missed it, and therefore some-
body would think we were establishing policy if we could respond
to that in a formal way, with a written response.

But yes, sir, I think that virtually everything that you have said,
and in fact what the other members and the leader have said, we
could concur with in the philosophy and the approach. We have
these obligations and responsibilities under the treaties and trust
responsibilities. We believe that in fact the path that the corps is
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on in its consultations with the other parties, including the public
and the Fish and Wildlife Service, all the activities underway to
bring about the conclusion of a new Master Manual do incorporate
the concerns that you have expressed here, and do make provision
for circumstances that might change such as quantified water
rights come along.

It might be an overstatement to say this, but I think it picks up
the general theme of it, is what Senator Conrad mentioned:

Well, what if the tribes and the people there were to exercise their rights under

the Winters Doctrine and use the water to which they have senior right to the tune
of 10 million acre-feet?

Well, what if they took 25 million and used it for these purposes
that were provided for in treaty and other things?

Well, then there would be no water left. They have drained it
dry. Ultimately, my understanding, which may not be complete, of
the Western water law, the Winters Doctrine and things like that,
is based upon seniority. It is my understanding that the tribal
rights are among the most senior in the country.

So therefore, everything that we do has to take that into account.
So ultimately if those consumptive uses obtained and they are
quantified and they use those, then the operation of the river will
have to accommodate to that.

Senator DORGAN. You are saying that the Master Manual will
address that?

Mr. DUNLOP. It provides the procedure, yes. It is my understand-
ing that it takes into consideration the fact that if senior consump-
tive uses are utilized under the quantified rules that are obtained
through these three ways that we described, that they would have
to be taken into account.

Senator DORGAN. And if this process is consultative, then are the
tribes satisfied that the consultations have addressed the issues?

Mr. DuNLOP. Sir, of course, the tribes would have to address
that.

Senator DORGAN. What is your impression of where you are with
the consultative process?

Mr. DunLop. Well, I am very pleased at the enormous amount
of effort that the corps has made. It has been our policy not only
in this Administration, but in the previous one, that the corps and
other agencies engage in a robust way with the tribes and their
elected representatives. The 30 meetings that I mentioned in my
testimony, plus scores of other informal meetings, I think are evi-
dence of the fact that we are trying to be faithful to that.

Senator DORGAN. But my question was not whether you are try-
ing to be faithful. My question is where do you think you are with
respect to the consultative process. For example, testimony that we
will receive from the tribes, among others, says, and I will quote
from part of one testimony from the Oglala Sioux Tribe, the re-
gion’s largest tribe, that they will suffers severe harm as the result
of the Corps of Engineers’ Master Manual review and update proc-
ess. And they go on to explain why.

My point is that if tribes have seniority rights here with respect
to the consumptive use of water, and you are rewriting a Master
Manual you rewrite should reflect that. As you know, the tribes
were here long before the Corps of Engineers ever designed a uni-
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form. They actually lived on the river long before anybody that rep-
resented your forbears even thought of being here.

Mr. DuNLOP. And long before the Congress authorized and di-
rected and appropriated the funds that executed all this.

Senator DORGAN. That is true. So the tribes feel some claim here,
and we have a process of harnessing the Missouri River and creat-
ing dams. We took their land. We have obligations to them, and
you say that in the rewrite of the Master Manual there is a con-
sultative process. I ask you, how is it going, and you say, well, you
think the corps is trying hard. My point it, we are having testi-
mony today from the tribes who say that they fear that this is
going to cause severe harm. So clearly the consultative process is
not working from the standpoint of the tribes. Would you agree
with that?

Mr. DUNLOP. No, sir; I really could not associate with that, be-
cause I do believe that it is working. Ultimately, I guess it gets
down to what is the definition of “consultation.” In so much of what
we do, we have had to focus that coming to consensus does not al-
ways mean unanimity. It means that people are willing to engage
and make trade-offs. As long as they are consulted and involved in
a substantive and a sincere way that does in a demonstrated way
take into consideration people’s earnestly held thinking, to measure
its success, if any party does not obtain exactly what they want
that it is a failure, well, then that is not a fair representation.

Senator DORGAN. But Mr. Dunlop, there is a difference between
not obtaining exactly what you want and alleging severe harm
from a process.

Let me just ask the question: You say that the corps recognizes
that the Feds have obligations to the tribes, but then you also say
that those obligations are recognized only if those obligations are
quantified; Only at the point that they are quantified are you
forced or required to adjust the management of the river itself or
the river system. I do not understand. I think that is a discrepancy.
Either you recognize obligations or you don’t. There is either an ob-
ligation or there isn’t. You recognize it or you don’t. It is hard for
me to understand that you are going to create a system to manage
the river that you say will ignore potential senior consumptive use
of water by those who have the right to it, but at some point when
they use that water, you will have an accommodation in the Man-
ual to allow that use. For some reason, it sounds like bureaucratic
doubletalk to me.

Mr. DuNLoOP. Well, sir, the reason that it is not is what General
Grisoli is addressing. That is that there is no such thing as a fixed
amount of water in that river or in any river in any given year.

Senator DORGAN. But there is some amount of water, not fixed,
but there is some amount of water, right?

Mr. DuNLoP. I would hope so. If we get into a drought of the
1930’s, there might not be any, but right now there is some.

Senator DORGAN. And if we agree on that, you also agree that
some of that water is owed to the tribes for their use. Agreed?

Mr. DUNLOP. Indeed. They have rights under law and treaty to
exercise those. That is the distinction. What I was trying to com-
municate, and if I am not successful, I apologize, but there is a
clear connection in my mind when one says, we are going to make
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provision in our guide. We hope this Master Manual lasts another
30 years, for heaven’s sakes. We do not want to have to go through
what we have gone through every cycle, every year, every 15 years.
For a long time, that Master Manual ought to obtain.

So by definition, it has got to be a document that serves as a
guide that can be adaptive to changing in different circumstances.
So when I assert to you that it is my understanding that is the di-
rection in which we are moving, now the General has not decided
yet on this Master Manual. He is the deciding official. He has not
put out his record of decision. All of the input we are having today
is informative to that and very helpful. But ultimately when a
Master Manual is arrived at, it will by definition have to be the
kind of guide, the kind of document that can take into consider-
ation the conundrum you have mentioned.

Senator DORGAN. Okay. But my point it, this should not be a co-
nundrum. It ought to be a certainty. There are obligations and
rights and they ought to be a product of certainty, not a conun-
drum. How long have you been in your job, Mr. Dunlop?

Mr. DUNLOP. Only about 20 months, Senator.

Senator DORGAN. And you understand the impatience and the
anxiety that we share here on this panel. The same organization—
and it is not you personally but the same organization—that says
12 years ago it is going to rewrite the Master Manual and has not
done so yet, now comes to this table and says we are going to make
provisions for the tribes’ water rights.

The question in our minds is, when might one do that? Twelve
years from now? Twenty-four years from now? If a person is going
to make provisions, it seems to me you deal with certainty. The
certainty is that we have an obligation to the tribes with respect
to the management of the river, and we do not create a new man-
agement plan that says, oh by the way, if at some point there is
a withdrawal of water based on rights the tribes have, we will
make provisions for that, but we will not assume that will happen.

That is implausible to me. It is not good planning and it is not
meeting your obligation to the tribes. That obligation is not some
guesstimate. The obligation is in a treaty. It is in the law. And they
come here and they say what you are doing will cause them irrep-
arable harm. Why do they do that? Because they are worried you
are not going to make provisions for their rights. You are just not
going to make provisions.

What you are going to do is you are going to say, well, sometime
later if this happens, we will deal with it. “Sometime later” with
the Corps of Engineers looks to us like a decade, two decades, three
decades. These tribes don’t live in the long term, they live this
month, this week, tomorrow. And they are trying to make do with
this resource which runs right smack through their reservations,
and is an enormous resource for them, but one which if managed
improperly is a significant liability and detriment.

So that is why they are here. That is why you see this anxiety
in their testimony. I was only trying to understand the difference
between your rather positive outlook, and again Mr. Dunlop, this
is not personal. There are others like you who have sat at this
table and had to see the wrath of my colleague Mr. Conrad or mine
or others. We do not like what is going on. It is not right. It is not
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right for us. It is not right for the tribes, and not right for our
States.

You must, it seems to me, address each part of this in a satisfac-
tory way, and there must be certainty with respect to the rights of
the tribes. If you do not do that, this Master Manual is not going
to work.

Mr. DUNLOP. Yes, sir; I understand and comprehend everything
that you and the other senators and members of the committee
have said. I appreciate all that.

One final thought that I might offer for your consideration, and
again there may be other people who are more informed about
these things who could be more articulate. But it seems to me that
if the corps were to in a Master Manual make an attempt to do
things that it does not have authority to do under law, that is to
quantify anybody’s rights, that we would actually be mitigating
against the interests of people who might have a more rule of law
way, I don’t know how to say that in words, a way that is more
sound and has more legitimacy under the rule of law.

As I indicated, there are three ways that the tribal people can
be assured of quantifying their rights, this adjudication process,
the process of a compact, or an act of Congress. If an agency of the
Government, if people who are civil servants or people who are peo-
ple like me who are policymakers who pass through our elective
process, attempt to do that in a way that might mitigate against
their right under law to establish and quantify these things, that
might not be the path they really want to go if they considered it.
Because the law and the Constitution and the other corpus of our
law provides these three means to quantify those things, that is
really in our view the best way to protect and defend the tribal
rights to their reserve water.

Senator DORGAN. Mr. Chairman, you have been very generous.
Let me just make one final observation. I would much sooner fight
with the Corps of Engineers, if we have to fight, over the fact that
you did something, rather than over the fact that you do nothing.
Historically for 1 dozen years I have served in the Congress, you
have not moved on the Master Manual.

General, good luck. I would not bet your star on that. I hope that
you meet March as a deadline. I hope the Master Manual includes
the tribal rights. My point is, you explain why things can’t happen.
We are trying to say to you that you must make the right things
happen, as you construct this. Otherwise even if you meet the
March deadline and you do not address this the right way, with all
of the component parts of all the stakeholders, a very significant
one of which is tribes, then you are destined to fail even if you
meet the deadline. That is my point.

Thank you for the time, Mr. Chairman.

Senator CONRAD. Absolutely. Maybe I can go back to this point
and try to leave you with perhaps a firmer understanding of why
some of us are concerned.

General Grisoli, you talked about a stream flow of something like
25 million acre-feet. That is an average. Let me take you to the
next point. Of those tribes that have quantified their rights, and
including the one that is on the cusp of quantifying, how much has
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been reserved for them? Do you know? How much has been com-
mitted?

Mr. GrisoLl. The water is committed as required, all the water.
The water that has been identified and quantified is withdrawn
from the system.

Senator CONRAD. How much is that?

Mr. GrisoOLL I believe it is about 1-million acre-feet.

Senator CONRAD. I am told it is 1.6-million acre-feet, if you take
the three that have quantified, plus the one that is about to have
iti lir{;‘cerests quantified; 1.6 million. Does that sound about plau-
sible?

Mr. GrisoLl. Yes, sir.

Senator CONRAD. Okay. What if all 30 were quantified on the
same basis of the four that either have been or are about to be?
Do you have any idea how much that would be?

Mr. GrisoLl. I believe it is along the number that you had given
to me before, roughly 10 million acre-feet, around that number, et
Cﬁtera. I do not know off the record. I could come back to you on
that.

Senator CONRAD. Okay. Let’s do that.

Based on your current analysis, I am told that you have a 7.2-
million acre-feet cushion to current operations, to meeting all the
commitments that have been made. Is that correct? Is that roughly
correct?

Mr. GRISOLI It is approximately correct.

Senator CONRAD. Do you see the problem that I see?

Mr. GrisoLl. I see a requirement that will grow possibly over
time. We recognize that again their water is in the system, and
how the water is allocated will have to change each year because
if you have a drought, for example, right now, the water flow is
about 17-million acre-feet. If we go to 17 million acre-feet, there are
no winners on the river. We may have to come back to Congress
to ask for how we are going to answer the authorizes purposes, be-
cause every year it changes.

I guess that is why I feel very comfortable with saying that we
have provisions as water requirements grow on the river, which
they will, for not only the tribal reservations, but all the stakehold-
ers, and some of the purposes. As those come in, we have to bal-
ance. There are Federal laws that commit a certain amount of
water to the Native Americans. We will meet those. We have to
meet the environmental piece also, and then whatever at that par-
ticular point down the road would be to authorized congressional
purposes, that will grow over time.

So if you try to look at it too far out, you get to a point in time
where you really cannot have a great vision. But when you look at
it close-in, and the amount of water being withdrawn, we can man-
age that, and we can manage anything in the near-term for a long
period of time.

So what I would offer is that as things change, and as one of
those three areas authorized quantifications of water rights, we
then are obligated to be prepared to manage that. Because first of
all, when you do that, you have to be able to withdraw that water.
You have to build structures. You have to prepare. That takes
time. So even after ratification, it is not an automatic withdrawal.



21

That time is what we use in consultation because consultation is
something that is continuous and needs to happen every year. If
it is signed this year, I need to have a tribal summit every year,
not just this year, but every year, and I should do that prior to pre-
paring any annual operating plan. When I do that, I then have to
adjust.

So when we look at the practical management over time, we can
take these changes into effect and then move forward.

Senator CONRAD. You know what it is to have an epiphany? As
you were speaking, I had an epiphany and I realized why we are
having the problem we are having. You sit on that side of the dais
and you are a very good man. I know that. I know something of
%our record, absolutely well-intentioned, and speaking from the

eart.

Mr. Dunlop, you are a good man. I can tell that from your testi-
mony. You are being honest as you can be. The tribes are similarly
well-intentioned and well-intended, and they have a totally dif-
ferent view of what is occurring. The epiphany I have had is I un-
derstand the difference. You know, where you stand has a lot to
do with where you sit. You are in positions of responsibility for a
relatively brief time. They have been living with this problem for
100 years. Their experience is so different from what you believe
the experience will be. There is the problem.

You know, you think back, in my brief career, I am in my 17th
year in the U.S. Senate, and in the 1980°’s we had this terrible
drought. The corps released the increasing amounts of water in the
depths of the drought, dramatically drawing down the reservoir. I
had a hearing in North Dakota. It was one of the most intense
emotional hearings I have ever conducted. People were irate, irate,
because they found out, as I did on the very day of the hearing,
that the corps was increasing their draw-downs of water in the
midst of the worst drought since the 1930’s.

General Grisoli, you say and I know you believe it and you in-
tend it to happen, that this is going to be adjusted. Those are
words that you have used here, that you have to have a living doc-
ument, one that adjusts, because water flows change, as indeed
they do. The problem is, we started revising the Master Manual 15
years ago.

Now, if I were sitting in your seat testifying then, and somebody
asked me when is this Master Manual review going to be done, I
would have said, and I think I did say to the public, a year or two.
And now here we are 15 years later from when we started the proc-
ess. I am talking about the entire length of the process.

There is the difference. You know, Indian people are saying to
themselves, my God, wait 1 minute. We have only got 1.6 million
acre-feet quantified. That is only 4 of the 30 tribes. On average,
there is 25 million acre-feet, and in a drought year, 17 million acre-
feet, and commitments are going to be made downstream without
their rights being fully and completely quantified. You can see why
they are worried. They see the possibility in the not-too-distant fu-
ture, although both of you will be gone. I will probably be gone.

And they will be looking around and they will be looking back
at this testimony and they will see General Grisoli saying, with ab-
solute best of intentions, this thing will be adjusted. But they have
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a sneaking suspicion that it is going to be adjusted against them;
that their full rights will have been compromised by commitments
downstream that did not take into account their needs, based on
only a small number of the tribes having quantified in the ways
that, Mr. Dunlop, you have described.

That, to me, 1s the gap here in communication and understand-
ing. You have the best of intentions, fully believe that it will hap-
pen in a way that is rational and fair. Their experience, unfortu-
nately, is quite different. Their experience is every time they turn
around, they get shorted. I tell you, as a representative of four
tribes, I can tell you it is pretty much my experience. What is well-
intended and what really happens are two very different things.

Senator Johnson.

Senator JOHNSON. No.

Senator CONRAD. We will go to the next panel. Thank you very
much, and we will await your written responses to those things
that we identified. General Grisoli, thank you very much for being
here today.

Mr. DuNLOP. Thank you, Senator. This was all very helpful to us
and we are very appreciative for the opportunity to appear before
you.

Senator CONRAD. Thank you very much.

Mr. GrisoLl. Thank you, Senator Conrad.

Senator CONRAD. I want to welcome the second panel, including
John Yellow Bird Steele, the president of Oglala Sioux Tribe, Pine
Ridge, SD; and Michael Claymore, tribal council representative
from Standing Rock Sioux Tribe in Fort Yates, ND.

Mr. Claymore, I hope that you will forgive me if we begin with
our representative from South Dakota. [Laughter.]

Senator CONRAD. Welcome very much. Please proceed with your
testimony.

STATEMENT OF JOHN YELLOW BIRD STEELE, PRESIDENT,
OGLALA SIOUX TRIBE, PINE RIDGE, SD

Mr. STEELE. Thank you, Senator.

Mr. Chairman and members of the committee, as president of the
Oglala-Lakota Tribe, I wish to express my sincere appreciation for
the opportunity to testify before the Senate committee today. I am
here today to testify on the Indian water rights in the Missouri
River basin and the concerns of the Oglala-Lakota people respect-
ing the Master Manual update by the Corps of Engineers.

I would like to apologize, Senator, for President Charlie Murphy
of Standing Rock Sioux Tribe. His mother is dying and he needed
to personally transport her to Oklahoma where she is from.

Senator CONRAD. I understand fully. We have been in commu-
nication with Chairman Murphy. Chairman Murphy had asked me
to hold this hearing and he told me of the family emergency that
exists, and we certainly understand. We are glad that Mr. Clay-
more is here and we appreciate your attendance as well.

Mr. STEELE. Thank you. I would like to especially thank you,
Senator Conrad, for requesting and chairing this meeting and for
your words, sir, and the quotes you put up there in relation to the
operation of the Master Manual. I think you are very knowledge-
able about the situation, Senator.
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I would like to also thank Senators Campbell and Inouye for
their long-time leadership on the Committee on Indian Affairs and
their support for the treaty rights of the Oglala Sioux Tribe. These
are treaty rights, Senator, that the U.S. Supreme Court has said
are to be interpreted as the Indian interpret them. This is a ruling
of the U.S. Supreme Court. We say that there are water rights that
are being violated right now by the Corps of Engineers in the oper-
ation of the Missouri River.

I am also pleased that both Senators Daschle and Johnson can
be with us here today to listen to our concerns regarding this im-
portant issue. I personally am very proud to call them friends of
the Oglala Sioux people and personal friends of mine. I appreciate
their support for our efforts to protect our rights against the way
the Army Corps of Engineers is operating.

We, the Oglala Sioux people, are extremely proud of our history.
Our ancestors exhibited the values of courage, wisdom, generosity,
attributes which we strive to practice today. In doing so, we have
the legacy of our treaties. Under the Fort Laramie treaties of 1851
and 1868, we retained important legal claims to land and water in
the upper Missouri River basin.

The Oglala Sioux Tribe is the largest tribe in our region. Pine
Ridge Indian Reservation is our homeland. Rivers and streams that
cross our lands and join the Missouri River include the Cheyenne
River and the White River. The Oglala Aquifer underlies our res-
ervation. The Mni Wiconi Project, which we thank Congress for,
provides drinking water to the reservation and includes a major in-
take and water treatment plant on the Missouri River that delivers
water through a nine-county area of Western South Dakota and to
Pine Ridge, Roosevelt, and Lower Brule Indian Reservations. My
tribe claims water rights to the Missouri River, its tributaries and
aquifers that underlie our lands.

Our water rights have been held since time immemorial, and
well before the United States took possession of these rights to the
Missouri River basin in the Louisiana Purchase of 1803. I today
join the Standing Rock Tribe in claiming prior and paramount
water rights for the irrigation of our lands, as well as municipal
and industrial fish and wildlife, recreation, aesthetic, mineral and
all other purposes for which water can be beneficially used for the
general welfare and health of our people.

Collectively, the Indian claims in the Missouri River may exceed
more than half of the natural flow of the river as it reaches Sioux
City, IA. However, on our reservation, our water remains largely
undeveloped.

The Corps of Engineers is developing a new Master Manual for
the future operation of the Missouri River mainstream dams. Our
tributaries and our aquifers drain into the Missouri River and be-
come a component of the water supply regulated by the main-
stream dams. Whether diverted from the Missouri River main-
stream, from tributaries or aquifers, our present and future deple-
tions impact the Missouri River.

Conversely, the reliance by others on our unquantified unused
water rights adversely impacts our ability to obtain an equitable
future adjudication or equitable congressional settlement confirm-
ing our invaluable water rights. The Federal Government has ex-
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pended considerable resources developing flood control and irriga-
tion projects to supply water that is needed on the Pine Ridge Res-
ervation to non- Indian water users. The Corps of Engineers’ Mas-
ter Manual will change the Missouri River. As of the 2002—03 an-
nual operating plan demonstrates, 12 million acre-feet increase of
water in storage is contemplated before the length of the naviga-
tion season would be reduced.

This increase from 40 million to 52 million acre-feet would be
largely derived from claim of Indian tribes in the Dakotas, notwith-
standing claims from those tribes that have already decreed or set-
tled their water rights upstream.

Other interests, including hydropower purchasers, navigation,
municipalities, recreation developers, threatened and endangered
species, and advocates of habitat improvement, among others, will
make investments, commitments and long-term plans based on the
new changes in the Missouri River operations. These changes will
greatly prejudice the ability of the tribes, including the Oglala
Sioux Tribe and the Standing Rock Tribe, to protect, preserve and
administer or adjudicate or settle our prior and superior rights to
the use of the water as the future unfolds.

The Master Manual carefully avoids any attention to this issue
and requests that the Secretary of the Interior address the matter
on behalf of tribes has gone unheeded. The Master Manual review
and update process has become a tool to lock in existing non-Indian
water users such as downstream navigation, fish and wildlife, to
the detriment of water users on the Pine Ridge and other Sioux
reservations.

The Corps of Engineers’ planning documents would render our
rights as secondary to the existing users supplied by the corps now,
although under Federal law, our rights are prior and superior to
non-Indian water users. This is an extreme injustice that must be
remedied by Congress. We heard the corps refer to our water rights
as superior just before I came up here, but the way the Manual is
being written, we see our water rights as being secondary.

The Standing Rock Sioux Tribe has shown convincingly that the
corps’ analysis of Indian water rights, environmental and cultural
and historic impacts are fatally flawed, even though there has been
a decade of consultation with the tribes. The most compelling as-
pect of our argument is that the Corps of Engineers has failed to
address the impact of the Master Manual on Indian water rights
and failed to mention any impact on the tribal water rights to the
Missouri River tributaries.

This is the situation of my tribe, the Oglala Sioux Tribe. The use
of water by tribes and non—Indians in the tributaries have as much
impact on the depletion of the Missouri River supply as main stem
users. Conversely, the Master Manual has impacts upon the water
rights of all tribes who have treaties with the United States. It is
incumbent upon Congress to ensure that the Corps of Engineers
takes no final action to enhance non-Indian water flows down-
stream without consideration of the water rights of the Oglala
Sioux Tribe and the Great Sioux Nation as recognized under the
Winters Doctrine.

Let me point out another crucial issue, the desecration and de-
struction of Native American cultural resources and human re-
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mains along the Missouri River. The Corps of Engineers’ operations
are directly responsible for the destruction of tens of thousands of
cultural sites of Lakota origin. The Master Manual review and up-
date planning documents completely whitewash this heartfelt mat-
ter. There is no compliance with the importance provisions of the
National Historic Preservation Act, Native American Graves Pro-
tection and Repatriation Act.

Just in the USA Today in the South Dakota portion down there,
the Corps of Engineers reminds people to leave these artifacts and
human remains alone because of the drought situation now, and
the exposure that is happening now, but have they contacted the
tribes on any kind of remediation of this or repatriation of these
human remains? No, they have not, not the Oglala Sioux Tribe.
There can be no greater injury to our people than the destruction
of cultural objects and desecration of human remains, yet this is
happening now. The Master Manual revision process fails to rem-
edy this or to provide any kind of mitigation.

Also demonstrative of the Corps of Engineers’ lack of genuine at-
tention to the tribes is the sharp contrast of language in the Mas-
ter Manual related to trust responsibility. Our treaties are with the
President and Congress of these United States. Every Federal De-
partment under the treaties that we have with the U.S. Govern-
ment have a full trust responsibility.

On the one hand, the Corps of Engineers states that it is striving
to fulfill its trust responsibilities to Native American tribes in the
Missouri River basin. On the other hand, it states that without a
specific duty, the trust responsibility may be discharged by compli-
ance with general statutes and regulations not specifically aimed
at protecting tribes. This, I think, Senator Conrad, you sort of
quizzed them on, and I did not see an answer coming to you, Sen-
ator.

It is for these reasons that we have come before the committee
today. I am hopeful that we can work with members of the commit-
tee and possibly enact legislation to protect the tribes and to miti-
gate the damages to our water rights. I would like to thank the
committee and you, Senators, especially for your time.

[Prepared statement of Mr. Steele appears in appendix.]

Senator CONRAD. Thank you for your excellent testimony. I have
been reading it as you went along as well. You make many excel-
lent points that I think will be very helpful to the committee.

Next, we are going to turn to Michael Claymore, tribal council
representative from the Standing Rock Sioux Tribe in Fort Yates,
ND. Welcome.

STATEMENT OF MICHAEL CLAYMORE, TRIBAL COUNCIL REP-
RESENTATIVE, STANDING ROCK SIOUX TRIBE, FORT YATES,
ND

Mr. CLAYMORE. Thank you, Mr. Chairman and committee mem-
bers for holding such an important hearing. Good morning. My
name is Michael Claymore. I am chairman of the Tribal Economics
Committee. Mr. Murphy was invited to provide testimony, however
due to family emergency is unable to be here. He asked me to
thank you for holding this very important hearing and to ensure
that the Standing Rock Sioux Tribe’s testimony would be heard.
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Mr. Chairman, I wish to express the sincere and genuine thanks
of the Standing Rock Sioux Tribe and its members for your contin-
ued work for the tribes in the Missouri River basin. We will never
forget your support of the equitable compensation legislation for
the taking of 56,000 acres of land on the Standing Rock Indian
Reservation by the Corps of Engineers for the building of the dam
and reservoir. Without your efforts and other members of the
North Dakota delegation, the legislation would not have been pos-
sible.

In the past, we came because the corps had taken our lands. We
come today because the corps is taking our prior, superior and vest-
ed rights to the use of the water of the Missouri River and its trib-
utaries. The Master Manual will adversely affect our future ability
to use equitably, adjudicate or settle our invaluable rights to the
use of the waters.

Our written testimony documents the pretensions of the Corps of
Engineers in the Master Manual to address environmental impacts
and draws attention to the complete inadequacy of the scope of
analysis and the errors and conclusions. I will list a few instances.

No. 1, the full extent of the environmental analysis is presented
for the tribes on the main stem Missouri River only. Impacts are
measured on the basis of percentages of change. In wetland habi-
tats, riparian habitats, fish production in the reservoir, fish habitat
in the reservoir, flood control, water supply, recreation and historic
properties, no impacts on our water rights is measured.

No. 2, the Corps of Engineers measured economic impact of the
Master Manual on navigation, hydropower and other purposes, but
failed to measure the economic impact on the tribes or the tribes’
water rights.

No. 3, there is no quality in the limited analysis of the Standing
Rock Indian Reservation. For example, the impact analysis shows
flood control benefits from as low as a negative 80 percent to as
high as a plus 40 percent for the 11 alternative studies. All the
land that can be damaged by flooding are above the taking area
line for the Oahe Reservoir and those areas not within the Mis-
souri River floodplain. Therefore, there can be no change in the
flood control impact for the alternatives studied by the Corps of En-
gineers. The analysis is flawed not only with respect to the numeri-
cal values presented, but with respect to its sensibility.

No. 4, the impacts on water supplies are shown to vary for the
alternative studies in detail from a plus 9 percent to a plus 10 per-
cent. There is virtually no variation. I can tell you, however, that
any change in the Master Manual would be much greater benefit
than the conditions that exist today. The reservoir levels are so low
that the intake for our drinking water is severely threatened. The
intake for irrigation has dried up for the second time, to my knowl-
edge, in the 1980’s and again today. Our second crop is destroyed.
This cannot continue. There must be an end to the Master Manual
process and changes must be implemented to stop the draining of
the Missouri River water away from the reservation.

No. 5, the depletion analysis does not distinguish between future
water use based on State permits and future water use based on
Indian reserved water rights. While the Corps of Engineers may
conclude that the State water rights do not exist until used, the
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same cannot be said for Indian water rights which do not rely on
appropriations, but are currently vested and require preservation,
protection and mitigation.

No. 6, the Corps of Engineers has consulted for more than 10
years with the Standing Rock Sioux Tribe. We have corresponded,
attended meetings and have been visited by officials of the Corps
of Engineers, including the Native American coordinator, and all
has been to no value to the Standing Rock Sioux Tribe. The Corps
of Engineers has proven it cannot analyze our environmental im-
pacts, much less impacts on our invaluable water rights of the
Standing Rock Sioux Tribe.

No. 7, the Corps of Engineers in consultation with other Federal
agencies has prepared wetland mitigation plans, fishery mitigation
plans, plans for protection and preservation of threatened and en-
dangered species, and programmatic agreements for cultural and
historic resources. We feel that those plans, particularly the pro-
grammatic agreements for cultural and historical resources, is as
deeply flawed as the environmental analysis for the Standing Rock.
But most damaging, the Corps of Engineers has carefully avoided
any plan to protect, preserve or mitigate damages to our water
rigglts, despite considerable correspondence from the tribe on this
subject.

In the meantime, we are drying up. I am hopeful, Mr. Chairman,
that these points will help underscore the insincere nature of the
Master Manual efforts respecting the Indian tribes of the Missouri
River basin. Mr. Steele and I believe many other tribes are anxious
to work with you, outside the Master Manual, to assure the protec-
tion necessary for the preservation, protection and mitigation of the
damages to our Indian water rights, our environment, our economy
and our cultural and historic resources.

The Indian people have great faith in you, Mr. Chairman, and
the congressional delegation in the Dakotas. I am confident we can
work towards this to the benefit of many. I thank you for accommo-
dating my testimony.

[Prepared statement of Mr. Murphy appears in appendix.]

Senator CONRAD. Thank you very much, Mr. Claymore. Thank
you very much for being here and for your excellent testimony.

Let me ask the two of you, if I could, there is obviously a world
of difference between the perspective of the corps and the perspec-
tive that you have brought to this committee. This is about as wide
a gulf in perspective as I have seen here. What do you think needs
to be done? Mr. Steele, what do you think should happen next?

Mr. STEELE. Before I answer your question, I would like to ad-
dress Senator Johnson on his words in his opening statement, in
recognizing the Oglala Sioux Tribe by treaty as just as important
as a tribe that sits on the Missouri River. Senator, I hold you in
high regard, and just for your words, I trust you so much more and
I thank you for being our Senator.

Senator JOHNSON. Thank you.

Mr. STEELE. Sir, as you yourself stated to the corps, the way they
have operated over all of the decades on the Missouri River without
addressing treaty rights and our water rights in the Missouri
River, we see the consultation, they call it, and they will put down
as consultation a passing by. Yes, they did hold these meetings and
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we did attend them. They take very good notes and they come up
with tables. These tables and all jimmied up and it looks like they
really have done their homework and they have facts and figures.

No, Senator; they do not. We know this for a fact. We are afraid
that the way that they are going to operate that river is for down-
stream barges, for endangered species, and it is going to be almost
impossible to get this water back if ever in the future we have a
use for it as a tribe.

I am thinking that we had better get together possibly with the
States and the tribes go into recreation and fishing, and utilize our
water rights in other ways also. There are other ways we can do
this to address this Master Manual. But we would like to work
with the Corps of Engineers on a very realistic basis, and have
them in their EIS and in their Master Manual to recognize our
rights and to really show us that they are serious, and they are not
just playing us along and saying, yes, you have superior rights, but
we are waiting for statutes or you to quantify before we can really
address your water rights. This we believe is totally out of hand.
1 Sel‘;ator CONRAD. Mr. Claymore, what do you think should be

one’

Mr. CLAYMORE. In all due respect, I am not exactly sure how we
should move forward. I know in the consultation process that the
corps has had, there are a lot of our elder people who say that re-
gardless of what we say, the corps will do what the corps is going
to do. So therefore, I do not know where we go from here. I am
really concerned about our water, about the use of our water and
the rights that we have. You mentioned that in the Master Man-
ual, we have one-half page addressing water rights for the Native
people. I am concerned about that because, again, the corps had
mentioned appendix. It is like it is put on the back burner; we need
to address that, but let’s not put it in the Manual, let’s put it as
an appendix. I am really concerned about that.

I do think that we need to seriously address our needs, futuristic
and current needs. That is about all I have.

Senator CONRAD. Can you tell me, in your testimony you indi-
cated that you believe the corps failed to include an analysis of the
economic impact on the tribe’s water rights under the revised draft
environmental impact statement. Has the tribe completed an anal-
ysis of what it believes would be the economic impact?

Mr. CLAYMORE. No; we have not, but I can tell you that our mari-
nas and our irrigation are actually being severely threatened right
now. So I guess the future of our economics is in the hands of the
corps and how they manage the river right now. I think the tribe
would gladly look towards analyzing that economic benefit more
thoroughly as we move forward.

Senator CONRAD. Let’s talk about things that have already hap-
pened, because in your testimony you indicate that the corn crop
burned up this year, that was on irrigable land. Is that correct?

Mr. CLAYMORE. Yes, sir; that was at Fort Yates. There are ap-
proximately 800 acres of irrigable land there at Fort Yates, eight
center pivots. This is not the first time it has happened. It hap-
pened in the late 1980’s in the drought that you mentioned and the
corps dropped the lake levels at that time. So this is the second
time that we are without water at Fort Yates irrigation project.
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Senator CONRAD. I go back to the testimony that the corps pro-
vided. They may wonder why some of us are skeptical about good
intentions, however good the people are who have them. I go back
to the 1980’s and I remember very well finding out just on the day
of the hearing, management of the river, that the corps had in-
creased releases in the depth of the drought. You wonder why peo-
ple are skeptical about assertions that the corps is going to respond
and is going to make the changes necessary year by year.

Now, you come before us today and you tell us that the tribe that
has 800 acres that they have paid to irrigate, would seem to have
a right to that water based on Supreme Court decisions, but the
fact is the intake is now high and dry. As a result, you do not have
the water to irrigate the corn. As a result, the corn burned up, as
a result people have substantial economic losses. Is that correct?

Mr. CLAYMORE. Yes.

Senator CONRAD. It would not be just the corn crop that was ad-
versely affected. It would also be the marina. Do you still have ac-
cess?

Mr. CLAYMORE. No.

Senator CONRAD. You don’t have access to the water?

Mr. CLAYMORE. No; we are about one-half mile from the water.

Senator CONRAD. Your marina is one-half mile?

Mr. CLAYMORE. Maybe a little less, but it is high and dry.

Senator CONRAD. Just like the picture I showed up at Fort Ste-
venson, then.

Mr. CLAYMORE. Yes, sir.

Senator CONRAD. It really is kind of a startling sight. You go
there, and there is no water. You have all the facilities, but there
is no water.

Now, I guess what also adds to our skepticism that this is going
to be managed in the future in a way that is fair and equitable,
is in the 1980’s, do either of you gentlemen recall by how much the
corps reduced the navigation season downstream in order to re-
spond to the crisis? Do you recall how many weeks the navigation
season was shortened by the corps in order to respond to the deple-
tion of the reservoirs?

Mr. STEELE. No, sir; downstream navigation, no we don’t.

Senator CONRAD. Would this refresh your memory, that they re-
duced the navigation season by 5 weeks 3 years in a row, 5 weeks
3 years in a row. Do you know how much they have reduced the
navigation season now, when we have a report that the reservoirs
have reached the lowest levels ever?

Mr. STEELE. I expect none from the previous way they have oper-
ated. I don’t know for sure. I think 6 days.

Senator CONRAD. You said 6 days. That is the correct answer, 6
days. In the 1980’s, when things were bad but not as bad as they
are now, it was 5 weeks; 5 weeks then, 3 years in a row; 6 days
now. And they wonder why we are a little skeptical about claims
that this is going to be adjusted in the future, and that things are
going to be dealt with fairly.

Mr. STEELE. Senator, I just went to Little Rock, AR and to a lit-
tle town there. All of the people there, southern people, were com-
ing up and saying the Federal Government has really treated you
Indians bad in the past, throughout history. They have not kept
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their promises, their words. This happens, Senator, wherever we go
throughout the United States, that people come up and say this.

I see, Senator, your words, Senator Johnson’s, and it seems to me
the bureaucracy here that is not keeping their word once again.
This is part of history. It is going to affect us, like we say, in our
economics, our treaty obligations. The people of America are really
upset and they wish that the U.S. Government would act according
to keeping their word, but I see where the bureaucracy and the
Corps of Engineers in their Master Manual update are the prob-
lem, and it is the leaders of these United States that want to keep
their word.

I do not know how we would go about it. We need a continued
virlorking relationship, Senator, and possible legislation to address
this.

Senator CONRAD. I would just say this to you, there is no wonder
that people are upset and skeptical. I was just at home, and spent
the week break going town to town. The anger is building. I can
tell you that. People have a very hard time understanding how it
is that the economic analysis that has been done shows that the
downstream navigation value is $7 million; the upstream rec-
reational value is $85 million. But when we have the reservoirs at
the lowest levels they have been in history, the history of the struc-
tures, that the navigation season is reduced by 6 days, when in the
1980’s, 3 years in a row, they were reduced by 5 weeks. That does
not send a very good signal.

Mr. STEELE. Senator, we want to get that Master Manual com-
pleted also. It has been worked on too long here.

Senator CONRAD. Do you think 15 years is too long?

Mr. STEELE. Yes.

Senator CONRAD. We have been assured here that it is going to
be adjusted year by year.

Mr. STEELE. Let it be completed, Senator. We have these fears
and we see they are not changing their ways today. Or do we drag
it on for another 15 years because of our fears, and we see them
operating the way they are operating today, just like the 1980’s,
just like they will in 2015.

Senator CONRAD. Senator Johnson, anything that you would say?

Senator JOHNSON. Yes; thank you, Mr. Chairman. I thank both
the witnesses for excellent testimony today and excellent leader-
ship back home.

I would note that Councilman Claymore from Standing Rock Res-
ervation, which of course straddles both North and South Dakota,
Mike has exercised the good judgment to live actually on the South
Dakota side of the line. [Laughter.]

We are pleased to have his presence here as well.

I am pleased that on top of the water issues that Mr. Claymore
has talked about, the economic impact, and President Steele has
talked about the problems we have with cultural sites. I have been
to White Swan, I have been to a number of places, and it is all up
and down the river, literally human remains exposed. Part of the
problem is Congress needs to do a better job of providing the corps
with the financial resources, but I think the corps also needs to
better prioritize their obligations to take care of those sites. It is
truly an outrage what has happened to so many cultural sites and
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the c%isrespect that this inevitably visits on the ancestors of native
people.

Let me ask President Steele, I think your testimony is excellent,
and I do want to reiterate the moral and legal reality that the Og-
lala, while not having a riverfront geography to its current reserva-
tion, nonetheless is party to a treaty which guarantees water rights
the same as if they were immediately contiguous to the river.

Let me go to what strikes me as a fundamental question here.
My natural inclination is to view things from the perspective of the
tribes, but let me be a devil’s advocate a bit here, because I think
there is a question that we need to do a better job of responding
to our colleagues on the committee and in the Senate. That is that
the corps says, well, they acknowledge that the Indian rights to the
water are superior. They say that is true, but they seem to be sug-
gesting that because there has not been a quantification on the
part of most tribes, that they are then not in a position to ade-
quately set aside the amount of water that truly is needed because
who knows what it is.

Some would suggest, well, the problem then is with Congress and
the tribes for not having, then, quantified at a large level or a
small level or at any level, the amount of water that the tribes
truly need and are legally required to have. What would you say
to that argument about the key problem has been the inaction on
the part of Congress and the tribes relative to quantification, rath-
er than the problem of the corps in not setting aside the water?
How would you respond to that?

Mr. STEELE. Senator, I would say that the Corps of Engineers,
just like any other Federal department, I have said it before, has
this full trust responsibility to the tribes under the treaty. There
are other tribes that the Supreme Court says that they have trust
responsibility on, some Federal departments the Supreme Court
says, but they are Executive order tribes, other federally recognized
tribes. Treaty tribes are different. I say that the corps does not
need to mention quantification as a necessity before they can really
recognize water rights. The McCarran amendment that the Su-
preme Court says that State courts are going to be the adjudication
tool to quantify water, we will not use State courts. So that is going
to be out.

Senator JOHNSON. If it were to be resolved in a Federal court as
opposed to a State court, would that make very much difference in
terms of the tribe’s inclination or disinclination to quantify?

Mr. STEELE. That is a possibility, Senator, yes. It is just the idea
that State courts, who we see have a conflict in adjudication of
these rights, that we will not use them. No, no, no, we will not.
And so, we see the corps using the quantification issue as some-
thing to put our water rights to the back of the burner, when they
are in the forefront here according to our treaty.

Yes, we are willing to sit down at some point in time to really
look at our needs in acre feet or whatever, but not at this point in
time.

Senator JOHNSON. I respect and agree with your point here. I do
think that in a perfect world that at some point, some sort of just
recognizing that there is a certain use it or lose it dynamic at work
that is going on here, and I do worry that about the time we finally
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come to some concurrence about exactly how much water is needed,
we are going to have to then undo previous commitments and it is
going to get very complicated. But I do share your observations
about the State courts. Indian tribes are not sub-units of States.
They are sovereign nations. They have a government-to-govern-
ment relationship with the Federal Government and they should
not be forced into a legal system that is contrary to the whole un-
derlying sovereignty of the tribes. I appreciate that.

I also thought your thoughts, I appreciate somewhat in passing,
but your thoughts about the potential for fish and wildlife agree-
ments with States, so long as it is negotiated as two separate sov-
ereign powers, is intriguing. Again, it would not be for me to tell
the tribe or the State exactly how to do that, but wherever common
ground can be found and strategies found that would be win-win,
and which would indeed recognize the dignity and the sovereignty
of the tribes and their treaty rights, that that is an intriguing idea.
I encourage you to pursue that as best you can. Anytime we can
broaden our coalition of support for a sensible water strategy that
retains water where it has the greatest economic impact and wild-
life and the natural impact, all the better there. So I appreciate
that.

Those are my only thoughts. I appreciate both of you articulating
so well the perspective of the tribes. We will work with you.

There are some areas where, while we have heaped a lot of criti-
cism on the corps and much of it deservedly so, I think it is impor-
tant that Congress look in the mirror at itself a bit as well, and
the Administration as well, because there are faults on our side of
the dais here as well in terms of politically complicating in some
instances the timely pursuit of a revamping of the Master Manual.
There have been amendments on the floor of the Senate and we
have had some complications there. There also have been funding
issues and funding priority problems which are not necessarily of
the corps’ making, but which come back to rest with us. So I want
to acknowledge that the Congress could do better and the White
House could do better as well as we deal with these issues.

Nonetheless, the most immediate issue we have is the Master
Manual. We want a timely completion of it, but we want a timely
completion of a proper manual, of a good manual, and not a quick
completion of a manual that is not observant of Native American
rights and needs.

So I thank you for what you have done here today to help edu-
cate us, our staff, and indirectly the entire Congress, by your testi-
mony. We look forward to working with you and to see that we can
advance a manual that best reflects our needs and priorities.

Thank you again.

Senator CONRAD. Thank you, Senator Johnson. Thank you so
much for your thoughtful comments on this issue.

And thanks to President Steele, Mr. Claymore. Extend my best
wishes to the chairman. I am very sorry about his mother. I want
to thank you very much for appearing here today and to your as-
sistance to this committee. I am very hopeful that people are listen-
ing.
I want to thank the gentlemen from the corps who stayed to lis-
ten. I think that reflects well on their seriousness and their inten-
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tions. I believe they are men of good intentions. I hope in the lis-
tening that they caught a sense of the frustration here. It is not
just a frustration of the last weeks or months. This is a frustration
built up over many years.

I hope that they think carefully about how the messages that are
sent in this Master Manual review reverberate across not only In-
dian country, but in other parts of our States as well, that there
is a very deep and strong feeling that our part of the country has
gotten shortchanged, and has not been dealt with fairly, and that
in the real world of experience that people have had, it has not
been a happy experience. It has not been one that has led people
to have confidence in the future fairness of actions.

I hope that message is received and understood. It is not an at-
tack on an individual or a person or an agency. It is a frustration
because of experiences that have been very, very frustrating to peo-
ple in situations where there was a lot at stake.

I tell you, I will never forget the hearings I have had with people
who ran marinas, people whose crops burned up because they could
not irrigate land that they thought they had a fundamental right
to irrigate as part of a compensation for things that were done
years ago, to help the downstream States.

I guess the great irony is these main stem reservoirs were built
for the primary purpose of flood control for downstream States. It
saved them billions of dollars in flood damage. Those things have
been quantified. We know that is the case. We have been good
neighbors. We have saved them from enormous losses. So it is espe-
cially difficult to accept when there is what is seen by us as a con-
tinuing unfairness in the operation of these facilities.

Again, thank you all. Thank you for being here. We will declare
this hearing adjourned.

[Whereupon, at 12:08 p.m. the committee was adjourned, to re-
convene at the call of the chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HON. Tom DASCHLE, U.S. SENATOR FROM SOUTH DAKOTA

Mr. Chairman, thank you for convening this hearing today on the management
of the Missouri River, and specifically the ongoing revision of the Missouri River
Master Manual. I especially appreciate this hearing’s focus on the effect the Master
Manual has on federally reserved Indian water rights. I am grateful for the oppor-
tunity to speak before you today to share my insights and experiences in dealing
with the U.S. Army Corps of Engineers in South Dakota.

I am pleased that President John Steele, of the Oglala Sioux Tribe, as well as
Mike Claymore, council member for the Standing Rock Sioux Tribe, are here to tes-
tify on this important topic. They will describe to you the effects the Corps of Engi-
neers’ management of the river and this Master Manual revision will have on their
tribes. I also look forward to hearing the testimony of General Bill Grisoli to better
understand what steps the Corps is taking to respond to tribal concerns, and hope
we can work together in a constructive manner to resolve these issues.

Mr. Chairman, the Corps of Engineers’ reputation in South Dakota on the man-
agement of the Missouri River is tenuous at best. As my fellow Senator from South
Dakota, Mr. Johnson, knows, the Corps’ management of the Missouri River has long
been the source of much division between the upstream and downstream states. Our
constituents, many of whom depend on the river for recreation, drinking water, and
irrigation, cannot understand why it is that during times of drought, such as the
one South Dakota has experienced in recent years, our State’s reservoirs are
drained to maintain a nearly nonexistent barge industry. To them, it simply flies
in the face of commonsense.

South Dakota hosts four of the six mainstem dams. Five South Dakota Indian
tribes border the river, and many others have historical and cultural ties to the
river. Tribal burial grounds dot the landscape up and down the river, and the fluc-
tuating water levels erode tribal land and expose these burial sites to the environ-
ment, leaving many remains and artifacts subject to poaching. Tribes are discon-
nected from the river that was once central to tribal life. You would think that sim-
ply bordering our Nation’s longest river, a vital economic lifeline, would provide
some benefit to the tribes, but that is often not the case.

When the mainstem dams were built almost 50 years ago, the State and the
tribes were assured they would be compensated. Hundreds of thousands of acres of
productive river bottom land was lost when the reservoirs filled. The two largest
reservoirs formed by the dams, Oahe Reservoir and Sharpe Reservoir, caused the
loss of approximately 221,000 acres of fertile, wooded bottomland that constituted
1s{ome of the most productive, unique, and irreplaceable wildlife habitat in South Da-

ota.

This included habitat for both game and non-game species, including several spe-
cies now listed as threatened or endangered. Meriwether Lewis, while traveling up
the Missouri River in 1804 on his famous expedition, wrote in his diary, “Song birds,
game species and furbearing animals abound here in numbers like none of the party
has ever seen. The bottomlands and cottonwood trees provide a shelter and food for
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a great variety of species, all laying their claim to the river bottom.” The Missouri
River tribes did receive payment for the lands they lost to the reservoirs. However,
the level of payment was a pittance of what it was worth. In the 1980’s, the Joint
Federal-Tribal Advisory Committee, or J-TAC, determined that tribes were owed
tens of millions of dollars more than they originally received. This committee has
held a number of hearings on this issue over the last decade as Congress has en-
acted law after law to provide additional compensation to affected tribes to ade-
quately compensate them for their losses.

But adequate compensation is more than just paying a fair value for the lost land.
Compensation was supposed to come in other forms, such as guarantees that the
reservoirs would provide irrigation for farmland, conserve and enhance fish and
wildlife habitat, promote recreation along with meeting other important goals. This
has never been fully realized. While recreation has become an important economic
draw in South Dakota, water levels continue to be subject to the whims of the down-
stream interests threatening the future of river-based businesses. And Indian tribes
have never fully realized the benefits promised them, while they continue to experi-
ence the adverse effects of low water levels.

For the last decade, I have watched as the Corps has steadfastly refused to
change its management of the Missouri River to reflect the environmental and eco-
nomic needs of the 21st century. The current operating plan for the agency was
written in the 1960’s, with the last revision coming in the 1970’s. Barge traffic has
long been the primary focus of the Corps’ management policies on the river, but
today that traffic is a mere fraction of what people thought it would be. Yet the
Corps continues to support navigation at the expense of all the other uses the river
should support. Nearly 14 years ago, the Corps was directed to revise the Master
Manual to reflect the modem river and provide a more appropriate balance among
the various uses on the river. However, the agency has continually delayed this re-
view to avoid implementing a plan that will bring meaningful change to the man-
agement of the river. This will only further jeopardize endangered species, drive
river-dependent businesses into bankruptcy, and lead to further erosion of Native
American burial and cultural sites along its banks. The Missouri River is important
to all of us, especially the Native Americans who share a special kinship with the
river and hunted and fished off its banks for hundreds of years before Lewis and
Clark. As a senator from South Dakota and as a citizen who appreciates awesome
power and beauty of the Missouri, I share the sense of betrayal that so many up-
stream residents feel watching the Corps’ management slowly degrade this once-
thriving river.

The Corps has taken a very unbalanced approach in its revision. I continue to see
the agency push its preconceived notion of how the Missouri River should be man-
aged, even while it speaks of “inclusiveness” and “compromise.” The Corps has
shown time and again its unwillingness to work effectively with members of the
public, states, tribes, or stakeholders to resolve ongoing challenges. For example, the
Corps has stated it will not incorporate more natural river flows, such as the spring
rise, in its plan, even though the U.S. Fish and Wildlife Service and the National
Academy of Sciences have both stated that these changes are essential to the health
of the river system. Someone once told me that when discussing the Master Manual,
the Corps has stated people should “think outside the box—just don’t change any-
thing.” This narrow view leaves out any real hope of compromise, and I sincerely
hope that something can be done to change it.

That is why this hearing today is so important. American Indian tribes lost a
great deal when the dams were constructed, and they continue to face hardships be-
cause of the Corps’ management of the Missouri River. With the scarce resources
available on the river, it is important that tribes be included in the process to en-
sure their needs are adequately addressed in the revision of the Master Manual.
The Corps now plans on finalizing a Master Manual by March 2004. The agency
has waited far too long to finish this work, and it must be completed quickly. How-
ever, it is imperative that the Corps revise it the right way, by developing a plan
that fairly balances all current and future uses of the river. Only through common-
sense, balanced river management can upstream states and Indian tribes fully real-
ize the benefits of the river they were promised so many years ago.

Again, Mr. Chairman, thank you for holding this hearing. I look forward to hear-
ing the views of the other witnesses.
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PREPARED STATEMENT OF MICHAEL JANDREAU, CHAIRMAN, LOWER BRULE S10UX
TRIBE, LOWER BRULE, SD

Mr. Chairman, members of the committee, I am pleased to present this statement
on behalf of the Lower Brule Sioux Tribe. We are located in central South Dakota
along the Missouri River.

Last year, on May 21, 2002, the Lower Brule Sioux Tribe and the Crow Creek
Sioux Tribe filed a lawsuit against the Secretary of Defense and the Army Corps
of Engineers seeking injunctive relief growing out of their management of Lake
Sharpe, which is formed by the Big Ben Dam.

As you know, the Department of Defense, including the United States Army Corps
of Engineers, has adopted an American Indian and Alaskan Native Policy that:

Acknowledges Federal trust responsibilities to tribes; B. Commits to a “govern-
ment-to-government” relationship with Indian tribes; C. Recognizes the obligation of
meaningful consultation with federally recognized tribal governments; and D.
Agrees to manage lands under Federal jurisdiction in a manner mindful of the spe-
cial significance tribes ascertain to certain natural and cultural resources.

The plaintiffs filed the action, in short, because the Department of Defense and
the Corps was operating in a manner that was inconsistent with their own Policy.

I am pleased to report to the committee that we have just recently settled our
litigation with the Department of Defense and the Corps. Under the terms of the
Settlement Agreement, the Corps has agreed to maintain an operating level at Lake
Sharpe as measured at the gauge on the Big Ben Dam, and adjusted for wind ef-
fects, between an elevation of 1419 and 1421.5. Further, when the Corps anticipates
that conditions may result in a water level outside of this “normal” operating level,
they will contact the tribes and consult with them on a government-to-government
basis.

Attached to this statement is the Settlement Agreement and Order signed by
Judge Charles B. Kornmann on August 8, 2003.

The Corps is to be commended for signing this Settlement Agreement. It is vital,
however, that the Department of Defense’s American Indian and Alaskan Native
Policy be incorporated into the master manual for the Missouri River. Policy articu-
lated in Washington, DC is very important, but only if it is actually followed at the
local level throughout the country. The Army Corps of Engineers has not adequately
apprised its employees of the Department of Defense’s American Indian and Alas-
kan Native Policy. The Corps should also conduct training for its employees so that
they might become better acquainted with the Department’s American Indian and
Alaskan Native Policy. Finally, as I mentioned above, the Policy must be formally
incorporated into the Missouri River master manual; then, it must be followed.
Thank you very much for your consideration.
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UNITED STATES DISTRICT COURT mgb

DISTRICT OF SOUTH DAKOTA AUG 112003

CENTRAL DIVISION

LOWER BRULE SIOUX TRIBE, ET AL., CIV 02-3014

Plaintiffs,
v. ORDER OF DISMISSAL

DONALD H. RUMSFELD, Secretary of
Defense, ET AL.,

Defendants.

The parties having filed a Settlement Agreement, and the Court
having reviewed the agreement, and good cause appearing;

IT IS HEREBY ORDERED that the above-entitled case is dismissed
without prejudice.

Dated this g/ﬁf‘day of . 2003,

BY THE COURT:

é::;;’ APt
CHARLES B. KO

United States District Judge
ATTEST: .

}
JOSEPH( HAAS, Cler

 DEE
(Seal)
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

LOWER BRULE SIOUX TRIBE, ET. AL. )
)
)
V. ) CIV 62-3014
)
)

DONALD RUMSFELD, SECRETARY, ET. AL.)

SETTLEMENT AGREEMENT

This action was commenced on May 21, 2002. The LOWER BRULE SIOQUX TRIBE
and The CROW CREEK SIOUX TRIBE and their respective Tribal Chairman, MICHAEL B.
JANDREAU and DUANE BIG EAGLE, SR., (hereinafter and collectively “the Tribes”) sought
declaratory and injunctive relief against DONALD RUMSFELD, the Secretary of Defense (in
his official capacity), the UNITED STATES ARMY CORPS OF ENGINEERS, and certain
named subordinate officers (in their respective official capacities; hereinafter and collectively
“the Corps™) from exposing and damaging culturally sensitive Indian areas, destroying forage
and game fish spawn, and hindering irrigation and drinking water access by releasing excess
amounts of water through Big Bend Dam from Lake Sharpe, a federally created and managed
Missouri River reservoir located within the State of South Dakota. The Corps opposed the

Tribes’ claims for relief.

The parties have chosen to resolve this matter without proceeding to trial. Accordingly,

this Settlement Agreement sets forth the basis upon which this matter is settled.
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1. The LOWER BRULE SIOUX TRIBE and the CROW CREEK SIOUX TRIBE are

federally recognized Indian tribes under the treaties and laws of the United States of America.

2. The Corps, an agency of the Department of Defense, is responsible for the operation of
the dams on the Missouri River, including the Big Bend Dam and Lake Sharpe pursuant to the

Flood Control Act of 1944, as amended.

3. The Department of Defense (and its agencies) has adopted an American Indian and

Alaska Native Policy that:

a, Acknowledges Federal “Trust Responsibilities” to tribes;
b. Commits to a “Government-to-Government” relationship with Indian tribes;
c. Recognizes an obligation of meaningful “consultation™ with federally recognized

tribal governments; and
d. Agrees to manage lands under Federal jurisdiction in a manner mindful of the

special significance tribes ascribe to certain natural and cultural resources.

The Policy cited above by its own terms provides that it “is not intended to, and does not, grant,
expand, create, or diminish any legally enforceable rights, benefits, or trust responsibilities,
substantive or procedural, not otherwise granted or created under existing law. Nor shall this
policy be construed to alter, amend, repeal, interpret, or modify tribal sovereignty, any treaty
rights, or other rights of any Indian tribes, or to preempt, modify, or limit the exercise of any

such rights.”

4. The Big Bend Dam created Lake Sharpe by flooding of certain lands of the Lower Brule

Sioux Tribe and the Crow Creek Sioux Tribe, and the land flooded included the parts of the
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communities of Lower Brule and Crow Creek and religious and cultural sites recognized by the

Tribes and the National Trust for Historic Preservation.

5. A significant portion of the Big Bend project is within the exterior boundaries of the

Lower Brule Sioux and Crow Creek Sioux Tribal reservations.

6. The Missouri River, including specifically Lake Sharpe, is important to the spiritual,

cultural, and economic life of the Tribes and their enrolled members.

7. The Tribes are affected by, and tribal resources impacted by, the operation and
maintenance of the Big Bend Dam and Lake Sharpe. These natural, cultural, and economic
resources affected by the operation and maintenance of Big Bend Dam and Lake Sharpe are
important to the pursuit and preservation of the traditional life ways and practices of the enrolled

members of the Lower Brule Sioux Tribe and the Crow Creek Sioux Tribe.

8. The Corps shall consult with the Tribes during any review and revision of the Missouri
River Master Water Contro} Manual in accord with Corps’ recognized obligation of meaningful
consultation with the Tribes on a Government-to-Government basis under DoD policy, with due

regard to the special significance the Tribes ascribe to certain natural and cultural resources.

9. The Corps, acting through the Northwestern Division, U.S. Army Corps of Engineers,
shall coordinate the operation of the Big Bend Project and the water level of Lake Sharp with the
Tribes through a process of meaningful consultation on a Government-to-Government basis, and
with due regard to the special significance tribes ascribe to certain natural and cultural resources,

as follows:
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a. The Corps will normally strive to maintain an operating level at Lake Sharpe as
measured at the gauge on the Big Bend Dam and adjusted for wind effects between
elevation 1419 m.s.l. and 1421.5 m.s.l. For the purposes of this settlement agreement
and for no other purpose, the parties agree that this operating level shall be referred to
as a “normal” operating level. When Lake Sharpe is at a normal operating level, the
Tribes, acting through such persons for the Lower Brule Sioux Tribe and for the
Crow Creek Sioux Tribe as the Tribes shall designate in writing to the Corps, and the
Corps, acting through the Chief, Missouri River Basin Water Management Division,
shall use their best efforts to provide notice on an as-needed basis conceming the

operations of the Big Bend Project and their impact on Lake Sharpe.

b. Whenever the elevation of Lake Sharpe as measured at the gauge on the Big Bend
Dam, and adjusted for wind effects, is expected to, or does, drop below elevation
1419 m.s.L. or exceed elevation 1421.5 m.s.l., the Corps, acting through the Office of
the Chief, Missouri River Basin Water Management Division, shall use its best efforts
to provide notice on an as-needed basis of the operations affecting pool elevation to
such persons for the Lower Brule Sioux Tribe and for the Crow Creek Sioux Tribe as

the Tribes shall designate in writing to the Corps.

t. When the Corps anticipates that conditions may result in a water level below 1418
m.s.l. or above 1422 m.s.],, and adjusted for wind effects, or in the event the water
level falls below 1418 m.s.]l. or rises above 1422 m.s.l, and adjusted for wind effects,

the Commander, Northwest Division of the Corps, or such person as the Commander
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shall designate in writing to the Tribes, shall immediately contact the Chairpersons of
the Tribes or other persons as the Tribes may designate in writing to the Corps to
notify them of the situation, the reasons for the situation, and to discuss proposed
actions to eliminate the situation. The Commander or the Commander’s designee
shall use his or her best efforts to continue appropriate ongoing communication with
the Tribes until the sitwation is ended and Lake Sharpe is back to a normal operating

level.

10.  This agreement may be modified by mutual agreement of the parties. The parties also
agree that this agreement will be reviewed periodically, but in any event not less than every five
years, to determine whether it should be modified for changed conditions that may affect

implementation of the agreement.

11. The instant case, Lower Brule Sioux Tribe, et al., v. Rumsfeld, et al., shall be dismissed
without prejudice. In the event of a breach of the terms of this settlement agreement, either party

may move to reopen this case. Each party shall bear their own costs through this stage of the

proceedings.
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For Plaintiffs LOWER BRULE SIQUX TRIBE and in his individual capacity

ONO E MICHABL B. JANDREAU
Chairman
For Pla ROW-L K-SJOUX TRIBE and in his ipdividual capacity

ANE BIG EAGLE, SR.

Counsel for Plaintiffs

For Defendants o T

BRIGADIER GENERAL DAVID A. FASTABEND
Commander, NW Division

United State Army Corps of Engineers

In his official capacity

Ll (e bitBus

mﬁ@é COLONEL KURT F. UBBELOHDE
District Engineer
U.S. Ammy Corps of Engineers

his offici acity

FRED DISHEROON, ESQ.
Counsel for Federal Defendants

So ordered. The Clerk shall act accordingly. Donethis  day of , 2003,

HONORABLE CHARLES B. KORNMANN
United States District Judge



45

PREPARED STATEMENT OF WILLIAM KINDLE, PRESIDENT, ROSEBUD SIOUX TRIBE

The Rosebud Sioux Tribe [Sicangu Oyate or Lakota] thanks the Senate Committee
on Indian Affairs for the opportunity to provide testimony on the Missouri River
Master Manual update and the state of Indian Reserved Water Rights. Your over-
sight of this important matter is needed and appreciated.

For others to understand the importance of these issues to the Sicangu Oyate it
may be beneficial to share our knowledge and experience. In the very beginning
when Unci Mka [Grandfather Earth] came to be known as earth and before life
forms were created, Tunkasila Inyan [Grandfather rock] caused himself to bleed and
with the drip of his blood, colored blue, created the bodies of water of this earth.

Among these waters was the Mni Sose, or muddy [sose] water [mni] now known
as the Missouri River. The key to understanding our reverence for water is in the
translation of the word Mni. This word is a contraction of Miye le un wqni [I live
by this]. Mni is a gift created by Tunkasila Inyan and it is crucial for the world
to survive physically, mentally, and spiritually. Because water provides healing to
the mind, body, and core of human existence it is not by accident that many of the
ceremonies taught by White Buffalo Calf Women require its use.

Water is critical for not only humans but also all other life forms and the very
earth itself. With this in mind, please listen to our concerns on our Indian Water
Rights and the Master Manual Update.

The ancestral homelands of the Sicangu Lakota were collectively shared by all of
the other bands of the Lakota Nation. This territory originally embraced a vast area
consisting of 100 million acres extending from east of the Missouri River to the Yel-
lowstone River and south through Wyoming and into Kansas and Nebraska. Our
homelands were the heart of the Missouri River Basin long before these lands were
acquired from France in 1803. To this day, the Sicangu Lakota still own land in
the Missouri River on the eastern edge of our “Original Reservation”. We are a river
tribe and will always be a Mni Sose Tribe.

The United States recognized our sovereignty over these lands and, beginning in
1851 entered into treaties with the Great Sioux Nation. Through the Fort Laramie
Treaties of 1851 and 1868 and later acts of Congress, our homeland was diminished.
Through none of these treaties or acts of Congress did we give up our right to mni.
Our ancestors knew that water is sacred and essential to life. We reserved our In-
dian Water Rights.

The U.S. Supreme Court recognized the importance of water to making Indian
reservations inhabitable and acknowledged our rights in its 1908 decision in Winters
v. United States, which created the reserved rights doctrine. More recent actions by
the courts and Congress are troubling.

The Supreme Court decided that the McCarran amendment establishes State
courts as the forum for adjudicating Indian Water Rights. Who asked us if we want-
ed our Water Rights adjudicated in State courts? We are often at odds with our
State government and are under-represented in the legislative, judicial, and execu-
tive branches.

We see our worries confirmed in State court decisions involving other tribe’s water
rights. In the Gila River adjudication, the Arizona Supreme Court has applied a
minimalist approach to the quantification of Indian Water Rights based on sensitiv-
ity and consideration of existing water users. We believe that the Corps of Engi-
neers proposed revisions to the Missouri River Master Manual further imperil our
Indian Water Rights.

The droughts that plagued the Missouri River Basin during the late 1980’s pro-
vided the impetus for the Corps of Engineers to revise their Master Manual for the
operation of the mainstem reservoir system of the Missouri River. Operating the
reservoirs under the existing manual prepared in 1979 increased conflicts between
competing water users. Bear in mind that tribes have yet to exercise their Indian
Water Rights. What will happen when tribes exercise their rights?

The process that was used to update the Master Manual included some, albeit in-
adequate participation by tribes and Indian organizations. In addition, there is a
lack of acknowledgement of how the use of Indian Water Rights would impact the
operation of the mainstem reservoirs. This lack of acknowledgement is troubling. In-
dian Water Rights have the most senior priority date in the Missouri River Basin.
There are millions of acres of Indian lands and appurtenant water rights in the Mis-
souri River Basin. To not consider how the use of these rights would impact the
mainstem reservoirs is poor planning.

We are also very concerned with the defacto allocation of the flow of the Missouri
River [Mni Sose] through the Master Manual and Annual Operating Plans. Whether
the flows and releases are allocated to recreation, navigation, hydropower, or endan-
gered species, they do not account for Indian Water Rights. As these water uses be-
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come “usual and accustomed”, we fear that our ability to exercise our Indian Water
Rights will be diminished.

An additional concern with the Master Manual Update is the lack of acknowledge-
ment by the Corps of Engineers that the Rosebud Sioux Tribe still owns lands on
the Missouri River. To this day, we still own lands bordering the Missouri. The
Corps needs to acknowledge this.

While Indian tribes have deferred the use of Indian Water Rights, other interests
have benefited and the United States has earned billions of dollars in revenue. We
are proposing that a trust fund be established with a principal of between
$1,000,000,000 and $2,000,000,000. Proceeds from the trust fund would be used for
economic development. The people living on the Indian reservations in South Da-
kota and elsewhere in the Missouri River Basin are among the most impoverished
in the Nation. This level of funding is needed to effect meaningful change.

Mni is sacred to the Sicangu Oyate. We are concerned about our Indian Water
Rights for our children and their grandchildren. As competition for water increases,
we fear that we will be unable to have a fair adjudication of our Indian Water
Rights. We do not believe we will be treated fairly in a State court. Our concerns
are compounded by the Corps of Engineers lack of planning for the use of our Indian
Water Rights. As others become accustomed to using water that we may need to
use in the future, it will be harder for our grandchildren to use what our ancestors
reserved for them. We also request compensation for having deferred the use of our
Indian Water Rights while others have benefited.

We seek your consideration of these matters and assistance in protecting our
rights. We thank you again for this opportunity.
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Mni Sose Intertribal Water Rights Coalition, Inc.
Elwood Corbine, Executive Director

The Mni Sose Intertribal Water Rights Coalition’s Board of Directors appreciates this
opportunity to present tribal concerns related to the Army Corps of Engineers’ Missouri River
Master Water Control Manual to the Senate Committee on Indian Affairs. The Mni Sose
Intertribal Water Rights Coalition and its member Tribes have played a pivotal role in enabling
the Bureau of Indian Affairs to carry out its mission. The Mni Sose Coalition has been very
successful in uniting the Tribes of the Missouri River Basin to speak with one voice as they deal
with a variety of federal, state, and other organizations who are involved with the usage and
management of Indian reserved water rights. Because of this “one voice” the Coalition has been
able to influence decision making to the benefit of the Tribes.

The Mni Sose Intertribal Water Rights Coalition is comprised of 24 of the 28 Tribes located in
the Missouri River Basin. The operation of the Missouri River poses a major environmental and
economic impact on the 28 Tribal Nations residing in Missouri River Basin drainage. The
primary concerns of the Coalition’s Directors with the present draft Missouri River Master Mater
control manual are the lack of complete data, inadequate support of tribal reserved water rights,
and the vague consultation process.

The protection and management of tribal water and land resources in the Missouri River
watershed are among the most critical priorities facing the 28 Basin Tribes. Indian Tribes control
more than 15 million acres of land within the watershed, geographically distributed from the
headwaters in Montana to the mouth of the Missouri River in Kansas and Missouri. These
reservations were set aside for use and development as permanent tribal homelands.

The Missouri River and its tributaries are immense natural resources of the Tribes and the
Nation. They drain one-sixth of the Nation. The 530,000 square-mile basin is more than 2,300
miles long. Twenty-eight major reservoirs are in the basin, including the third, fourth, and fifth
largest in the United States. Seven hydropower plants use the river for power generation, and 17
other power plants use the river for cooling purposes. Nearly four million people use the river for
their water supply. Each year, the five million recreational visits to the Missouri River fisheries
generate $175 million in revenue.

Despite historical and legal rights to the water, the Missouri River Basin Tribes have not
received their fair share of the benefits provided by the Missouri River water resources and its
tributaries. Twenty-three percent of the approximately 1.5-million acres taken for the
construction of the dams and reservoirs under the Pick-Sloan plan are tribal lands. Although the
federal government promised irrigation development and participation in the electricity
generation, the Tribes have not received the full benefits of these promises.
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Northern Plains tribal leaders have sought legal, administrative, economic, and physical control
over their significant water resources as a means to achieve sustainable reservation economies,
maintain cultural well being, and exercise sovereignty of tribal people in the watershed. The Mni
Sose Intertribal Water Rights Coalition was formed as the mechanism to pursue these goals. The
tribal leaders established the Mni Sose Coalition to present the unified tribal concerns regarding
the Missouri River Master Water Control Manual. Tribal concerns include the protection and
preservation of tribal reserved water rights, federal agencies” adherence to appropriate
environmental laws and regulations, and research and analysis of federal policies and laws to
Tribes. Tribal leaders foresaw the Coalition as a tribal research center with each Tribe exercising
its sovereignty on specific master manual decisions according to their traditions and values.

In August of 2001, the Army Corps of Engineers released the Revised Draft Environmental
Impact Statement for the Master Water Control Manual, which identified six alternative
operation plans for the dams and reservoirs. The alternatives included the current water control
plan, a modified conservation plan, and four options that include changes in Gavin’s Point Dam
releases. The proposed alternatives are not beneficial to Indian Tribes as each alternative
contains negative impacts to tribal Jands and economies.

The revised draft Environmental Impact Statement indicates that much of the data and
information used to make decisions on the Missouri River Operation is not available or has not
been compiled. There is no plan or process on the part of the Army Corps to complete this data
collection or analysis and to incorporate the results into the operation plan. Continued collection
and analysis must be part of the on-going operation of the Missouri River.

On behalf of the Missouri River Basin Tribes, the Mni Sose Coalition submitted comments to the
Army Corps of Engineers in September 1993, September 1994, March 1995, June 1999,
September 1999, and February 2002 related to the inadequate treatment of tribal concerns in the
Army Corps’ Master Manual Revision process.

The Army Corps of Engineers has previously recognized tribal reserved water rights in the
Master Manual to control operation of the Missouri River. The manual stated that the Tribes
have water rights that have not been adjudicated or legally defined and that this issue remains
unresolved until the Tribes are ready to put the water to use. The Revised Draft Environmental
Impact Statement states it does not attempt to define, regulate, or quantify water rights or any
other rights that the Tribes are entitled to by law or treaty, but rather attempts to set up the
framework for future relations for protection of tribal trust resources. The Corps does
acknowledge that it has legal and trust responsibilities to the Tribes.

The Army Corps of Engineers’ Missouri River Master Water Control Manual must fully
recognize the senior water rights of the Tribes and must strongly support tribal reserved water
rights. The Master Manual, under the Corps’ legal and trust responsibilities, must contain
measures to protect and preserve tribal reserved water rights and to assist Tribes to utilize the
water rights when the Tribes are ready to put the resource to use for the benefit of the Tribe.
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The Army Corps of Engineers proposes to operate the upper Missouri River utilizing an
unbalanced system of the three dams. This would permit storage of water in one of the upper
lakes on a rotational basis every three years. This practice would have very detrimental impacts
on tribal cultural resources located on Missouri River banks. During periods of low water levels,
tribal cultural artifacts and sacred sites would be exposed and subjected to vandalism and
environmental degradation. The draft Master Water Control Manual does not identify the agency
or agencies responsible for the protection of these resources or for the enforcement of cultural
resources faws and regulations on the Missouri River.

The operation plan does not indicate that a plan or process is under consideration to mitigate the
damages to the cultural resources by the Army Corps of Engineers. The Corps must assure
Tribes that there will be efforts to protect and preserve cultural resources during the operation of
the river.

The Revised Draft Environmental Impact Statement indicates that five Tribes, well below a
majority, have begun the consultation process with the Army Corps of Engineers on the Missouri
River Master Water Control Manual. Tribal consultation should be concluded with all affected
Tribes before the revision of the Master Water Control Manual is completed to fulfill the
purposes of consultation.

Finally, the consultation process implies that participating parties can negotiate changes,
deletions, or additions to the proposed plan of action or the completed revision of Master
Manual. However, the Missouri River Basin Tribes have not received tangible information on
the consultation processes from. the Army Corps of Engineers. It is unclear how tribal
consultation comments, recommendations, or concerns will be accepted for inclusion in the
Master Manua! Operation Plan. The Army Corps of Engineers need to inform the Tribes of its
consultation goals, objectives, or processes.

Thank you for allowing the opportunity for the Mni Sose Intertribal Water Rights Coalition to
provide testimony on the issue of the Missouri River Master Manual.

NiWorking Files\DATA\BIA Fi Strategies) Tests 10 Senate | doc.
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THE SECRETARY OF THE INTERIOR

WASHINGTON

CITATION
FOR CONSERVATION SERVICE
MNI SOSE INTERTRIBAL WATER RIGHTS COALITION

In recognition of exceptional service and significant contributions to the Bureau of Indian Affairs and
27 member tribes of the Mni Sose Intertribal Water Rights Coalition along the mainstream of the
Missouri River.

The Mni Sose Intertribal Water Rights Coalition and its member tribes have played a pivotal role in
enabling the BIA to carry out its mission. The Coalition has been very successful in uniting the tribes
of the Missouri River basin to speak with one voice as they deal with a variety of federal, state and
other organizations who are involved with the usage and management of Indian-reserved water rights.
Because of this “one voice” the Coalition has been able to influence decision making to the benefit
of the tribes, The Coalition has entered into a formal agreement with the Army Corps of Engineers
for coordination and consultation on the development of the Master Manual to discuss tribal issues
and concerns and identify tribal impacts and issues related to the future operation of the Missouri
River. As a result of the Coalition’s efforts, various states now recognize Indian water rights in the
Missouri River basin and acknowledge the need to resolve issues with the Coalition and tribes. The
Coalition has worked with the Senate Committee on Energy and Natural Resources, the House
Resources Committee, and the Western Power Administration to ensure inexpensive hydroelectric
power is brought to tribal reservations by the year 2001. Other successes of the Coalition include the
development of a Federal Resource Guidebook on water resources and environmental programs to
assist tribes in accessing information on water quality, watershed conditions, and adverse
environmental programs on tribal lands. The Coalition has formed successful partnerships with the
tribes, western states, federal and state agencies, and others in offering solutions to complex
problems. For its exemplary contributions toward accomplishing the mission of the BIA, the Mni
Sose Intertribal Water Rights Coalition is granted the Conservation Service Award of the Department

of the Interior.
"o

Secretary of the Interior
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INTRODUCTION:

Mr. Chairman and Members of the Committee, I am George S. Dunlop and 1 am
the Deputy Assistant Secretary of the Army for Civil Works (Policy and Legislation).
Our office has the policy oversight responsibility for the Civil Works activities of the
Army Corps of Engineers. Iam accompanied by Brigadier General William T. Griscll,
Commander of the Northwestern Division of the U.S. Army Corps of Engineers (Cotns).
We are pleased to be here today to testify on the matter of reserved water rights and their
inclusion in the Missouri River Master Water Control Manual (Master Manual) Review
and Update.

The Master Manual is the guide used by the Corps to operate the six dams on the
mainstem of the Missouri River: Fort Peck, Garrison, Oahe, Big Bend, Fort Randall, and
Gavins Point. The first Master Manual was developed in 1960 as a guideline to help
serve the authorized purposes of the mainstem system and was revised in 1975 and 1979.
These revisions were undertaken to make needed changes that addressed issues with
flood control operations criteria. The Corps is presently in the process of revising and
updating the Master Manual to better serve the current needs of the basin, to comply with
the current environmental laws, and to serve the congressionally authorized project
purposes.

As part of the process to revise and update the Master Manual, a Revised Draft
Environmental Impact Statement (RDEIS) was completed in August 2001. The RDEIS
analyzed the environmental effects of a set of six alternative operating plans for the
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Master Manual. The alternatives ranged from continuing current operations to major
changes in the schedule for flow releases from Gavins Point Dam. To ensure effective
coordination with stakeholders, workshops and hearings on the alternatives have been
held at numerous locations across the basin. Moreover, there has been government-to-
government consultation with the Missouri River Basin Tribes. This consultation process
included Tribal workshops, and consultation meetings with Tribal chairmen and Tribal
members. A listing of those activities from 1999 to the present is provided as Attachment
A. We have received comments from Tribes, States, and other stakeholders on the six
alternatives.

There are approximately 30 Native American Tribes located in the Missouri River
Basin and 13 Tribal reservations located directly on the mainstem reservoirs, the river
reaches between the reservoirs, and downstream of the mainstem reservoir system. In
accordance with Federal laws and Department of Defense (DOD) policy, consultation
with these Tribes has occurred throughout this process. The Corps is committed to
continue to fulfill our legal responsibility to the Tribes and to continue to consult with
Tribes, as sovereigns. As part of this commitment to ensure effective government-to-
government consultation, we are conducting a Tribal Summit Meeting with Tribal leaders
on October 31, 2003. In addition, the Corps is developing a programmatic agreement
(PA) with the Tribes and the Advisory Council on Historic Preservation for the operation
and management of the Missouri River Mainstem for compliance with Section 106 of the
National Historic Preservation Act. This PA development process has included frequent
meetings with Tribal members and direct input in the PA drafting process.

RESERVED WATER RIGHTS:

When lands are set aside for Indian reservations, whether by treaty, legislation, or
executive order, water rights were often not explicitly defined. The courts have long
recognized, however, that such reservation of land also reserves by implication
unappropriated water related to that land in order to accomplish the purposes of the
reservation. The doctrine of implied reservation of water rights was first articulated in
the seminal Supreme Court decision, Winters v. United States, 207 U.S. 564 (1908). The
Court found that the1888 agreement and statute, which created the Fort Belknap
Reservation in north-central Montana, implicitly reserved to the Tribe water from the
Milk River for irrigation purposes. The nature and extent of these water rights vary based
upon the particular Indian reservation with the objective of making the reservation a
livable permanent homeland. Arizona v. California, 373 U.S. 546, 599 (1963).

QUANTIFICATION OF WATER RIGHTS IN THE MISSOURI RIVER BASIN:

Tribal water rights may be quantified through adjudication, a Congressionally
ratified Tribal-State compact, or by by direct Congressional action. Most Tribes within
the Missouri River Basin, however, have not yet sought to quantify their reserved water
rights under the Winters doctrine, although several Tribes in Montana and Wyoming are
at various stages of the quantification process. The Corps does not have the
responsibility to define, regulate, or quantify water rights or any other rights that the
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Tribes are entitled to by law or treaty. The Corps does not attempt to do so in the current
revision of the Master Manual, although the revision provides some flexibility to
accommodate potential changes in water regimes.

ACCOMMODATING TRIBAL WATER RIGHTS IN THE MISSOURI RIVER BASIN:

Unless specifically provided for by Federal statute, quantification of water rights
does not entail an allocation of storage at Corps reservoirs. The Corps recognizes,
however, that the Tribes have claims to reserved water rights, and will, to the extent
permissible by law, continue to operate the Mainstem Reservoir Systemn in a way that
does not preclude such claims.

The current Master Manual recognizes that streamflow use on the Missouri River
is not static and addresses changes in its use accordingly. The Manual indicates that the
establishment of Indian reservations in the late 19" century induced additional irrigation
development, impacting the streamflow within the Basin.

For example, pursuant to the current Master Manual, when a Tribe exercises an
established water right through diversion of water from the Mainstem Reservoir System
for consumptive uses, then the Corps will treat such diversions as an existing depletion.
This means that the Corps incorporates that depletion into its analysis of overall system
depletions. By incorporating such information, the Corps can anticipate the manner in
which depletions of water will affect system operations now and in the future, and plan
for the amount of water that will be available to move through the system to meet the
various project purposes while complying with applicable law.

The revised Master Manual will likewise incorporate such present and future
depletions into its analysis on system operations. Specifically, the revised Master Manual
will be flexible under its adaptive management provisions to account for any
consumptive use of the Tribes at such time that their rights are quantified and finally
established.

Finally, I would like to emphasize that the Corps fully recognizes the principles of
Tribal sovereignty and the Federal Government’s trust responsibility to the Tribes. The
Corps will continue to engage in Government-to-Government consultation in order to
take into account the quantified water rights of the Tribes in the operation of the
Mainstem Reservoir System.

We appreciate having the opportunity to participate in this hearing, and look
forward to hearing the testimony from Tribal leaders and any ideas they might have
regarding the Master Manual revision effort, especially in regard to the overall
consultation process and our consideration of Tribal water rights.

Mr. Chairman, this concludes our testimony. We would be pleased to answer any
questions you or members of the Committee might have.
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ATTACHMENT A
Coordination with Missouri River Basin Tribes (1999 to Present)

Tribal Hearings & Workshops on the RDEIS

1. 10 October 2001 - Poplar, MT — Assiniboine & Sioux Tribes (Ft. Peck Tribes)
Arlyn Headdress, Chairman, Ft. Peck Tribes

2. 24 October 2001 — New Town, ND — Three Affiliated Tribes
Tex G. Hall, Chairman, Ft. Berthold Tribal Business Council

3. 30 October 2001 - Lower Brule, SD — Lower Brule Sioux Tribe
Michael B. Jandreau, Chairman, Lower Brule Sioux Tribal Council

4. 3 December 2001 - Eagle Butte, SD — Cheyenne River Sioux Tribe (Workshop Only)
Greg J. Bourland, Chairman, Cheyenne River Sioux Tribe

Tribal Hearings on the RDEIS

1. 30 January 2002 - Prairie Nights Casino, Ft. Yates, ND — Standing Rock Sioux Tribe
Charles W. Murphy, Chairman, Standing Rock Sioux Tribe

2. 13 February 2002 - Eagle Butte, SD — Cheyenne River Sioux Tribe
Greg J. Bourland, Chairman, Cheyenne River Sioux Tribe

3. 13 February 2002 - Poplar, MT — Assiniboine & Sioux Tribes (Ft. Peck Tribes)
Ariyn Headdress, Chairman, Ft. Peck Tribes. This hearing also included a
question and answer session.

Tribal Consultation Meetings

1. 27-28 July 1999 ~ Prairie Nights Convention Center on the Standing Rock
Reservation — This Master Manual Study consultation meeting included participants from
the Standing Rock Sioux Nation, Rosebud Sioux Nation, Crow Creek Sioux Nation, and
the Commander and staff from the Missouri River Region of the Northwestern Division

2. 6 August 1999 - Spotted Bull Center on the Fort Peck Reservation — The Fort Peck
Assiniboine and Sioux Tribes and the U.S. Army Corps of Engineers held a Master
Manual consultation meeting on the Fort Peck Reservation.

3. 24 August 1999 - Fort Yates, ND — A Standing Rock Sioux Tribe — District of Fort
Yates Master Manual consultation meeting was held with representatives from the
Northwestern Division and the Omaha District Corps of Engineers attending.
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4. 26 August 1999 - The Crow Creek Sioux Tribe and representatives from the
Northwestern Division and Omaha District Corps of Engineers participated in a Master
Manual consultation meeting.

5. 13 February 2002 - Poplar, MT - Ft. Peck Tribes and Master Manual Team had a
government-to-government consultation on the RDEIS and the Spring Rise. The Fort
Peck Tribes were to have representation from M.R.&1. Water Pipeline Dept.,
Environmental Protection Agency, Fish & Game Department, and Water Resource
Department.

6. 29 April 2002 - Macy, NE - Omaha Tribe and the Master Manual Team had a
government-to-government consultation meeting on the RDEIS.

Consultation Information Meetings

1. 14 May 1998 — Rapid City, SD -- Coordination and consultation meeting between the
Mni Sose and Corps representatives from the Northwestern Division and the Omaha
District.

2. 10 September 1998 ~ Mni Sose Intertribal Water Rights Coalition Board of Directors
meeting with 23 Tribes represented and the Commander and staff from the Missouri
River Region of the Northwestern Division.

3. 16-18 June 1999 — Flandreau, SD — Mni Sose Intertribal Water Rights Coalition Board
of Directors meeting was held with representatives from the Northwestern Division
participating.

4. 13-14 September 1999 — Mandan, ND — The Mni Sose Intertribal Water Rights
Coalition Board of Directors held an information meeting and the Commander of the
Missouri River Region of the Northwestern Division provided an update on Master
Manual.

5. 22 November 1999 — Oglala Sioux Tribe and the Corps meet to discuss Government-
to-Government consultation with the Tribe on the Master Manual Study. The
Commander of the Missouri River Region of the Northwestern Division provided the
Tribe with information on the study. The Oglala Sioux Tribe did not consider this
meeting to be a consultation meeting.

6. 15-17 February 2000 — Aberdeen, SD — Great Plains Tribal Leaders — Federal Agency
Conference — The Omaha District Commander, a representative from the ASA(CW), and
staff from the Northwestern Division participated in a conference sponsored by the Great
Plains Regional BIA to exchange information and to develop strategies to improve
services to Basin Tribes.
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7. 7-8 August 2000 — Fort Peck Reservation — Corps representatives held an information
and consultation meeting with the Fort Peck Assiniboine and Sioux Tribes.

8. 11 September 2000 — Bismarck, ND — Chairmen of the Standing Rock Sioux and
Three Affiliated Tribes met with the Commander of the Northwestern Division to discuss
operation of the Mainstem Reservoir System.

9. 29 November 2000 — Omaha, NE - The Commander of the Northwestern Division
met with the Chairman of the Three Affiliated Tribes to discuss issues identified by the
Fort Peck Tribe, Standing Rock Sioux Tribe, Yankton Sioux Tribe, Crow Creek Sioux
Tribe, Winnebago Tribe, Omaha Tribe and the Fort Berthold.

10. 6 December 2000 — Prairie Nights Casino, Ft. Yates, ND — Great Plains Regional
Tribal Leaders Council meeting

11. 27 June 2001 — Bismarck, ND — Information and Listening Meeting with the Basin
Tribes, Corps representatives including the ASA(CW), Northwestern Division
Commander and Omaha District Commander, USFWS, and BIA.

12. 12 September 2001 - Bismarck, ND — Tribal Master Manual Orientation Conference
13. 8 January 2002 - Rapid City, SD — Mni Sose Intertribal Water Rights Coalition
Annual 2002 Board of Directors meeting, attended by COL Kurt F. Ubbelohde.

Tribal Summits

1. 23-24 February 1999 — Rapid City, SD

2. 27 June 2001 — Bismarck, ND

3. 16 April 2002 — Rapid City, SD
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Mr. Chairman and Members of the Committee, my name is Harold C. Frazier. I am the
Chairman of the Cheyenne River Sioux Tribe. Thank you for the opportunity to submit our
written testimony on the Missouri River Master Manual and Indian reserved water rights.

The Cheyenne River Sioux Reservation lies in north-central South Dakota. Tt
encompasses approximately 2,806,914 acres. Lake Oahe, one of the largest reservoirs on the
Missouri River, lies within the eastemn boundary of our Reservation. The Army Corps of
Engineers’ management of Oahe and the other Missouri River mainstem dams directly and
significantly impacts the Cheyenne River Sioux Tribe. As a result, the Tribe has a vested interest
in the Corps’ Master Water Control Manual (Master Manual). I appreciate the Committee’s
providing this forum for the Tribes who depend on the River to present their positions to
Congress on the proposed revisions to the Master Manual currently being studied.

My comments today will address two issues: Indian reserved water rights, and the impact
of Corps of Engineers’ management of the Missouri River Mainstem Reservoir System on the
Cheyenne River Sioux Tribe. The latter discussion will detail the problems caused by lake level
fluctuation, including destruction of cultural historic properties, impaired water quality near the
Tribe’s drinking water intake and propagation of noxious weeds.

RESERVED WATER RIGHTS

The Cheyenne River Sioux Tribe is comprised of the Minniconjou, Itazipco, Siha Sapa
and Oohenumpa bands of the Lakota Sioux, one of three divisions of the Great Sioux Nation that
originally occupied essentially all of the northern Great Plains — from the Republican River in
Kansas up into Canada, and from the Mississippi River to the Rocky Mountains. The Tribe
recognizes that when it entered the Ft. Laramie Treaties of 1851 and 1868, it reserved to itself
sufficient water to satisfy the purposes for which the Reservatiorr was created. The U.S. Supreme
Court articulated this doctrine in the case, Winters v. United States, 207 U.S. 564 (1908). To
date, the Tribe’s reserved water rights remain unquantified. The Cheyenne River Sioux Tribe’s
Rights to water predate the Treaties, and the Treaties guaranteed that Right to the Cheyenne
River Sioux Tribe.

Doc# 294932v1, 6389-010594
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The Cheyenne River Sioux Tribe is not unique in holding unquantified reserved water
rights. Many tribes across the United States have yet to undertake the daunting task of
quantification. This is true in spite of the fact that the rights are valuable because they are
superior to state water rights and predate statehood which occurred in 1889. Today Tribes are
unable to capitalize on their water rights because several obstacles stand in the way.

First, quantification of Indian reserved water rights requires adjudication, an expensive
endeavor. Moreover, under the McCarren Amendment, adjudication takes place in state court, a
foreign forum.

While the Corp of Engineers may conclude that state water rights do not exist until used,
the same cannot be said for Indian Water Rights, which do not rely upon appropriations but are
currently vested and require preservation, protection and mitigation.

If tribes wish to avoid litigation and opt for negotiation of a compact or settlement, they
are faced with the political reality that taking water from non-Indian users is not something that
either the state or federal government will be happy to accommodate. While litigation may be
expensive, negotiation inevitably results in tribes’ giving up water to which they are legally
entitled because of politics.

In either forum, adjudication or negotiation, the legal standards for quantifying water
rights are applied to determine the strengths or weaknesses of the tribes’ claims. In recent years,
these standards have changed, and continue to do so.

For many years, the only standard for quantifying Indian reserved water rights was the
practicably irrigable acreage (PIA) standard. Under this standard, a tribe was awarded an amount
of water that would enable it to irrigate all land on its reservation that could be practicably, i.e.,
economically and feasibly, irrigated. The PIA standard arose from the mindset that, once settled
on reservations, Indians would become farmers like everyone else settling the West in the 1800°s
and early 1900°s. Courts have begun to recognize that the PIA standard is inappropriate for many
reservations because, as with much of the West, agriculture is neither economical nor feasible.

In a 2001 decision, the Arizona Supreme Court rejected the PIA standard and adopted a
new one for quantifying Indian reserved water rights. In stating the new standard, known as the
homeland standard, the Arizona court first concluded that the purpose of any Indian reservation
is to establish a homeland. It then determined that the measure of the water right for a homeland
is specific to the needs, wants, plans, cultural background and geographic setting of the particular
reservation. In re Gen. Adjudication of All Rights to Use Water in the Gila River Sys. & Source,
35 P.3d 68, 79-80 {Ariz. 2001). While this standard appears to be much more suitable to
quantifying tribal reserved water rights today, its newness and the paradigm shift it represents
have rendered this area of the law confusing and unstable.

This, in fact, is what is happening on the Missouri River. Only 3 of the 28 Tribes in the
basin have quantified their reserved water rights. At the same time, Corps of Engineers
management of the mainstem reservoir system serves non-Indian purposes. As the litigation
between the upper and lower basin states demonstrates, these uses are not just entrenched, they
are dug in deep. Congress must assure that the United States Corp of Engineers Missouri River
Master Manual include the protection of all Indian Water Rights quantified or unquantified.

Doc# 294932v1, 6389-010594
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MASTER MANUAIL
Executive Order 12,898, issued by President Clinton in 1994, states in pertinent part:

To the greatest extent practicable and permitted by law, . . . each Federal Agency shall
make achieving environmental justice part of its mission by identifying and addressing,
as appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-income
populations in the United States. . . .

(emphasis added). Operation of the Missouri River is an action of the Corps of Engineers
requiring compliance with E.O. 12898. Preparation of the Revised Draft Environmental Impact
Statement for the Missouri River Master Manual (RDEIS), requires the Corps to comply with the
National Environmental Policy Act (NEPA). The combination of E.O. 12898 and NEPA creates
a process in which the Corps must not only identify the impacts of its operation of the Mainstem
Reservoir System which disproportionately and adversely affect the basin tribes, it must also
come up with ways to mitigate those impacts. To date, the Corps has done little to mitigate the
impacts of its operation of the Missouri River dams on the tribes in the basin. As a result, the
Corps has failed to comply with the intent as well as the Jetter of the law.

Water level fluctuations in Lake Oahe have severe impacts on the Cheyenne River Sioux
Tribe, eroding the western shoreline of Oahe and destroying tribal cultural and historic sites at an
alarming rate. Water quality is also negatively affected by lake level fluctuation and ice
movement near the intake for the Tribe’s main drinking water supply. In addition, water level
changes increase the propagation of noxious weeds, hurting the Tribe’s livestock industry, the
foundation of the reservation economy.

Drawing down river contributing to standing water causing mosquito breeding and
infestation creates increased health hazards. West Nile Virus caused illness both human and
livestock and resulted in death for some livestock on the Reservation.

Unfortunately, lake level fluctuation is perpetuated under all six plans for operation of the
Mainstem Reservoir System being considered by the Corps in the RDEIS process. For that
reason and others, the Cheyenne River Sioux Tribe does not endorse any of the alternatives
under consideration.

HISTORIC PROPERTIES

Title 36 of the Code of Federal Regulations § 800.4 requires the Corps to gather
information from Indian Tribes and “take the steps necessary to identify historic properties
within the area of potential effects.” The Corps must make a “reasonable and good faith effort to
carry out appropriate identification efforts, which may include background research,
consultation, oral history interviews, sample field investigation, and field survey. The agency
official shall take into account past planning, research and studies, the magnitude and nature of
the undertaking and the degree of Federal involvement, the nature and extent of potential effects
on historic properties, and the likely nature and location of historic properties within the area of
potential effects.” 36 C.F.R. § 800.4(b)(1) (emphasis added).

The Cheyenne River Sioux Tribe acknowledges that the Corps has met with it concerning
historic properties. However, the Tribe lacks the capacity to adequately respond to Corps
inquiries because it lacks the funding and manpower to undertake a comprehensive survey of
historic properties on the shoreline of Lake Oahe.

3

Doc# 294932v1, 6389-010594



60

True Consultation has not taken place with the Tribes. Moreover, while the Corps has
apparently conducted studies of historic properties in the Missouri River basin, those studies do
not constitute a systematic, comprehensive survey. Such a survey is needed. In 2000, more than
150 previously unrecorded traditional and cultural properties were found by the Cheyenne River
Sioux Tribe’s Preservation Office in the course of surveying recreational lands slated for transfer
from the Corps to the Tribe under the Terrestrial Wildlife Habitat Restoration legislation (known
as “Mitigation”). These recreation areas constitute a small percentage of Oahe’s western shore
within the Cheyenne River Sioux Reservation. If the numbers are extrapolated to the entire
western shoreline, then many more sites could be added to the Corps’ list of “known sites” based
on this relatively small survey alone. It is unlikely that the newly found sites were utilized by the
Corps in calculating its historic properties index values for Lake Oahe in the RDEIS. The
propetties are not listed in the Omaha District’s Historic Properties Database File, attached as
Exhibit A to the historic properties technical report. This is not surprising, since the date of the
Database file is 1993, and the date of the technical report is 1994. Tribes like ours have cultural
resource officers who can assist the Corps with better and more recent information.

If these newly discovered sites were not included in Corps’ evaluation of the impacts of
the proposed alternatives on historic properties, then certainly the as-yet undiscovered sites on
the remaining lands on the western shore of Lake Oahe were not considered. The Corps clearly
states in the RDEIS that its evaluation of the impacts of its operation of the Mainstem Reservoir
System is based upon known sites only. In section 5 of the RDEIS, the Corps states that * long-
term potential for erosion at each known site was evaluated based on the monthly water level in
each of the three upstream lakes and Lake Sharpe.” (RDEIS p. 5-13 7) It states at p. 7- 183 that
“only the effect to known sites is considered in the historic properties index. . . .“ Given “the
nature and extent of potential effects on historic properties, and the likely nature and location of
historic properties within the area of potential effects,” the Corps’ efforts to date do not
constitute a “reasonable and good faith effort to carry out appropriate identification efforts,
which may include background research, consultation, oral history interviews, sample field
investigation, and field survey.” 36 C.F.R. § 800.4(b)(1) (emphasis added) Cheyenne River
Sioux Tribe requests funds for a study and funds for technical assistance for the 28 Tribes to
meet on the Missouri River Master Manual to be included in the Corp Funding and contracted to
the appropriate Tribe.

It is a foregone conclusion that operating the Mainstem Reservoir System on the Missouri
River is a federal undertaking of vast magnitude under 36 C.F.R. § 800.4(b)(1). So is changing
that operation. The Corps’ level of effort in identifying historic properties on the shorelines of
the Reservoirs is also driven by the nature and extent of the potential effects of River operations
on historic properties. 36 C.F.R. § 800.4(b)(1). The Corps recognizes that properties located
within the reservoir zone are subject to annual fluctuation, and properties located within a few
vertical feet up or down from that zone, are likely to receive a wide range of severe impacts.
Given the magnitude of the Corps’ undertaking and the extent of the potential effects on historic
properties, a high level of effort is required of the Corps to identify tribal historic properties that
could be destroyed by waves and erosion.

The Corps” obligation with regard to historic properties does not stop there, however. In
addition to identifying historic properties and assessing adverse effects on them, Corps officials
must develop measures in the RDEIS to avoid or mitigate such affects. 36 C.F.R. § 800.8(c)(4).
The Corps acknowledges this obligation at p. 12 of its technical report on historic properties,
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where it states: “Procedural compliance {with the National Historic Preservation Act and NEPA]
further requires description, evaluation of, and agreement upon, any measures proposed to
mitigate the adverse effect, or selection of an alternative to the Federal undertaking in question.”
The Corps quickly rules out the idea of developing an alternative that would not include the
existing dams, or an alternative for operating the reservoir system that would not adversely
impact historic properties. Instead, it concludes that mitigative measures to lessen the severity of
impact may be the only means of compliance.

Unfortunately, the Corps has failed to include mitigation measures that would satisfy the
requirements of Section 106 of the National Historic Preservation Act in the RDEIS. The Corps
claims that lake level fluctuations and wave action are inevitable in the operation of the
Mainstem Reservoir System. It states that “Known historic properties, which include but are not
limited to prehistoric sites, Tribal cultural resources, and historic sites, are adversely affected by
all the alternatives. Increased conservation during droughts is likely the primary factor leading to
this result.” RDEIS p. 7-23 3. The Corps then points to the bank stabilization efforts undertaken
in the lower basin as evidence of its attempts to mitigate the adverse impacts of Reservoir
operations on historic properties. Table 3.15-1 at p. 3-171 of the RDEIS details these efforts.
Only 21 bank stabilization projects are listed for a total expenditure of $1,759,000 over 23 years.
Repatriation of Native American remains under the Native American Grave Protection and
Repatriation Act adds little to the Corps’ column. When compared with the millions of dollars
being spent or sacrificed to mitigate the adverse impacts of River operation on three listed
species in the basin, the Corps’ efforts to address the destruction of irreplaceable historic
properties would be laughable if the situation were not so serious. It is a classic case of a
minority population bearing the burden of a policy decision that benefits the general public.

This is ironic, because Sioux Nation Tribes have encountered difficulty over the low tide
exposure of cemeteries and human remains. This has impacted Sioux Nation Tribes and other
Tribes along the Missouri River to whom the U.S. promised it would relocate and reestablish
Indian cemeteries, tribal monuments and shrines in laws authorized under of the Flood Control
Act of 1944, ch. 665, 58 Stat. 887. For example, the 1954 law involving the Cheyenne River
Sioux Tribe states:

“The United States further agrees to appropriate, and the Secretary of the Army is
authorized and directed to make available from the sums so appropriated to be
charged against the cost of construct of the Oahe project, further additional
appropriations for the special purpose of relocating and reestablishing the Indian
cemeteries, tribal monuments and shrines within the taking area for said reservoir
described in Part IT of this Act as the Tribal Council of said Indian Tribal shall
select and designate, which sums shall be expended on the recommendation of the
Tribal Council with the approval of the Secretary of Interior.”

Public Law 83-776, 68 Stat. 1191, at Section 3 (Sept. 3, 1954) (Emphasis in bold is added).
Remains have been relocated, the job was not done well and some remains have appeared along
tribal grounds within the Missouri in recent years. The Army Corps of Engineers must
acknowledge that mistakes or oversights may have happened in carrying out these statutory
duties. If such mistakes appear, the Corps should be required to use these laws and request
“further additional appropriations” as needed for these purposes. The Army Corps must be also
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responsible to request more funding in the event that more graves are exposed by drought and
lowering of the Missouri River water level.

This is ironic, especially for the Sioux Nation Tribes in light of specific statute provisions
to ensure its historic properties technical report, the Corps advises that measures to mitigate the
loss of value inherent in historic properties involve either site protection or information retrieval
(archaeology). Either measure, says the Corps, requires substantial investment of money and
manpower, both of which have historically been in short supply compared with the legislative
compliance requirements. The Corps concludes its discussion of mitigation requirements for
historic properties at § 7.20.1 of the RDEIS with a remarkable statement:

Because the Corps has existing progrars to address the protection of sites or their
documentation if protection cannot be accomplished, new efforts to mitigate the effects
of the operation of the Mainstem Reservoir System on known sites are not required
Continued efforts to protect the sites are necessary to limit the adverse effects of the
exposure or loss of the known sites. Clearly, the Corps failed to make a good faith effort
to meet its obligations under Treaties, Executive Orders, NAGPRA, and NHPA.

Finally, NEPA and the National Historic Preservation Act require the Corps to not only
develop measures to avoid, minimize or mitigate adverse effects on historic properties of
operation of the Mainstem Reservoir System, but to include a binding commitment to such
measures in its Record of Decision on the Master Manual.

The near-nonexistent status of the Corps’ mitigation measures for historic properties raises the
question, “binding commitment to what?”

In sum, historic properties are as priceless and threatened as the least ter, piping plover
and pallid sturgeon. The entire River System is being altered to address the plight of these animal
species. The Cheyenne River Sioux Tribe is requesting that the Corps give the same
consideration to its endangered historic properties. The Cheyenne River Sioux Tribe rejects the
RDEIS as inadequate and urges Congress to reject the document also and assure that the Corps
conduct an accurate and complete RDEIS.

WATER QUALITY

In the water quality portions of the RDEIS, the Corps tells us that problems exist.
“Elevated concentrations of arsenic, manganese, iron and beryllium have been monitored in Lake
Oahe and its inflows.” RDEIS p. 3-56. In 2000, state water quality standards for mercury,
phosphorus, sulfate and iron were exceeded at Lake Oahe. Arsenic commonly exceeds state
water quality standards in Missouri River Lakes. Mining in the Black Hills has contaminated the
Cheyenne River with high levels of mercury.

The importance of good water on our Reservation is magnified because studies show
millions of tons of gold-mill tailings entered Reservation waters which are directly downstream
of the Homestake Gold Mine. See Cherry et al 1986; Goddard 1987; Marron 1992; Rahn et al
1996; U.S. E.P.A. 1989; U.S. E.P.A. 1990; U.S. Geological Survey 1989a; U.S. Geological
Survey 1989b. An 18-mile stretch of Whitewood Creek became the United States’ first

6
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Superfund Cleanup Site on September 8, 1983. Whitewood Creek flows into the Belle Fourche
River, and that flows into the Cheyenne River, providing about 60% of the volume. The
Cheyenne River flows into the Missouri along the Southern part of the Reservation.

It has been estimated that 99% of these tailings are downstream of the actual Superfund
Site. Marron 1992; U.S. E.P.A. 1989. In other words, these gold mine tailings are still in the
Wakpa Waste’ (Lakota for Good River, now called the Cheyenne River) and in the Missouri
River/Lake Oahe. These downstream receiving waters area is still designated as a CERCLIS
clean-up area under the 1980 Superfund Cleanup Law, CERCLA. 42 USC §§ 9601-9675. The
18 mile site stopped upstream of the Tribe’s waters, but the Tribe believes it should have been
extended into the Missouri River. Unfortunately the U.S. Government did not notify the Tribe of
the Superfund Site until about December 1996. That was years after many important decisions
were made without Tribal consultation. Since 1996, the Tribe has devoted resources monitoring
conditions of water and life along the Wakpa Waste’ and Mni Sose. Therefore, it should be no
surprise that the Tribe has reasons to mistrust agencies of the U.S. Government. The Cheyenne
River flows into Lake Oahe along the southern boundary of the Cheyenne River Reservation.

In addition, sediment is being eroded, transported, and deposited in the Missouri River
reservoirs. This is a normal process — sediment was continually moved by the Missouri River
even before it was dammed. Now, sediment is settling out in the reservoirs and at the mouths of
the tributaries flowing into them. Significant sediment deposition is apparent at the mouths of the
four major tributaries that flow into Lake Oahe - the Cheyenne, Moreau, Grand, and Cannonball
Rivers. The sediment in these deltas contains arsenic, cadmium, selenium, and other metals.
Arsenic, cadmium and selenium are of particular concern to the Cheyenne River Sioux Tribe,
because the intake for the Tribe’s main public water supply system is located in the Cheyenne
Arm of Lake Oahe. That drinking water system serves three rural counties in South Dakota in an
area larger than the States of Connecticut, Rhode Island and Delaware. If drought conditions
worsen, or the Army Corps lowers the level of Lake Oahe, mine tailings may become exposed
and/or released into the public water supply, and may cause environmental damage. If so, the
Army Corps may become liable for damages under CERCLA for those actions.

Wave action, lake level fluctuation and ice movement stir up sediment. According to
Tables 5.4-1 and 7.4-1 in the RDEIS, “wave action erodes and agitates the lake sediments during
low lake levels, potentially causing elevated dissolved arsenic concentrations in the water
column.” These “ arsenic concentrations during low lake elevations and drought conditions may
affect domestic water use (requiring additional treatment prior to domestic use) and cause
chronic effects to aquatic life in lakes.” The adverse effects are greatest during droughts, when
lakes are drawn down and bottom sediments are exposed to wave action. RDEIS pp. 5-26-28, 7-
26-28,

Both Oahe Dam releases and lake levels vary considerably. In its water quality technical
report supporting the RDEIS, the Corps states, “[R]eleases have been extremely variable since
the project became fully operational.” Daily outflows range from less than 1,000 cubic feet per
second up to 55,000 cubic feet per second. Regarding lake levels, the technical report states,
“Much fluctuation has occurred throughout the history of the reservoir.” Corps 1994, p. 19.

Several years ago, the Missouri Basin States Association asked the Corps to sample and
analyze delta sediment to test the hypothesis that raising and lowering lake levels result in

7
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sediment resuspension, potentially adding contaminants to the reservoir and degrading water
quality. Sampled pollutants included mercury, cadmium, lead, chromium, zinc, selenium,
arsenic, nickel, and pesticides. Significantly, arsenic consistently showed significant increases
sometimes exceeding a factor of 10.

Moreover, the finer the sediment, the greater the arsenic concentrations. Finer sediment is
generally more chemically active. Thus, disturbances such as wind-wave action can result in
chemical changes associated with the transfer of materials from an anaerobic environment in the
sediment to an aerobic environment in the water. It is also suspected that storm events and high
winds, which are common in the Missouri River basin, cause high metal concentrations in the
water.

The Corps emphasizes that the stirring of bottom sediments in shallow areas of the
reservoir is going to occur no matter what the pool elevation. It is simply a natural, on-going
process which occurs at all reservoirs with relatively soft bed sediments.

Arsenic exists in the sediment of the deltas of tributaries flowing into Lake Oahe. Wave
action, lake level fluctuation and ice movement stir up the arsenic-bearing sediment and suspend
it in the water column. None of the alternatives being considered by the Corps in the RDEIS will
change this fact of reservoir operations. The Corps’ solution? Test and treat your drinking water,
because the stirring of sediment in shallow areas is inevitable no matter what the Corps does.
RDEIS Tables 5.4-1 and 7-4.1. This suggestion is hardly encouraging to the Cheyenne River
Sioux Tribe, whose intake for its main public water supply system is located in the Cheyenne
Arm of Lake Oahe. That drinking water system serves three rural counties in South Dakota in an
area larger than the States of Connecticut, Rhode Island and Delaware. If drought conditions
worsen, or the Army Corps lowers the level of Lake Oahe, mine tailings may become exposed
and/or released into the public water supply, and may cause environmental damage. If so, the
Army Corps may become liable for damages under CERCLA for those actions.

Turning to mercury, this pollutant is everywhere in the Missouri River Basin. However,
more mercury was added into Lake Oahe from mining operations upstream in the Black Hills.
Home Stake Mine operations resulted in South Dakota having the United States’ first Superfund
clean-up site designated by the USEPA. This occurred in the early 1980°s after about fifty cattle
died from eating corn off the ground that was contaminated with arsenic from the mine tailings,
along Whitewood Creek. Although much of the mining activity has ceased, Cheyenne River
sediment remains contaminated and continues 1o be deposited into the Cheyenne River Arm of
QOahe. While observed mercury levels are below EPA drinking water standards, the Corps
advises that the presence of mercury and its variable concentration suggests that it should be
monitored by municipalities which use the lake as a water supply. U.S. Army Corps of Engineers
2000 Annual Report, RDEIS Appendix B, p. B-497. Fish tissuc samples collected by the South
Dakota Department of Game, Fish & Parks and the Cheyenne River Sioux Tribe in 2000 in the
Cheyenne River, Moreau and Grand Rivers and these arms of Lake Oahe contained sufficient
mercury to warrant a consumption advisory on fish caught in waters on and adjacent to tribal
lands. This is in addition to the mercury warning issued and posted by the South Dakota
Department of Health on June 1, 1973, which also remains in effect. A copy of that warning is
attached to these comments. The Tribe has posted warning signs and its advisory remains in
effect. The Tribe continues to perform scientific tests and studies to monitor environmental
conditions and water quality in the Cheyennc and Missouri Rivers. The Tribe’s experiences with
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the Superfund Site show that it has been left out of discussions involving the cleanup and the
warnings issued by other governments. This makes the Tribe skeptical of the efforts of other
governments in protecting the rivers and their environment especially since the Corp is
responsible for maintaining quality along the river.

As with Historic Properties, the Corps’ identification and assessment of water quality
problems in the Missouri River Basin have been less than stellar. “There is limited information
regarding how water quality has changed since the construction of the Mainstem Reservoir
System,” says the Corps in Section 3.5.7 of the RDEIS. Although monitoring information is
gathered by the Corps, the basin states, the U.S. Geological Survey and EPA, no monitoring
program exists that integrates and evaluates all the information. “Spatial variability prevents our
monitoring program from being a reliable indicator of the conditions which exist at the water
supply intakes.” RDEIS Appendix B, p B-497.

The Corps suggests that personnel responsible for water quality sampling should be
updated in sampling techniques. The Cheyenne River Sioux Tribe agrees.

The Tribe also agrees with the Missouri River Natural Resources Committee and the
Biological Resources Division of the U.S. Geological Survey that more science is needed. The
Missouri River Environmental Assessment Program is good start. The purpose of the Program is
to provide the scientific foundation for Missouri River management decisions. The Program
hopes to expand current state and federal monitoring efforts and start new ones. It will establish a
system-wide database containing information on fish, wildlife, habitat, water quality, and define
the baseline of current river conditions. The Tribe is pleased to learn that the public as well as
government agencies will have equal access to this database. The Environmental Assessment
Program will also conduct long-term monitoring of river resources and focused investigations of
the cause and effect relationship between river operations and the River’s response. Of course,
the Program is entirely dependent upon funding and the fact that tribal drinking water is at stake.
The Cheyenne River Sioux Tribe recommends funding for the Assessment, a system-wide
database and monitoring of the River and the funding to the Corps be contracted 1o the Tribes.

Neither has the Corps developed viable mitigation measures for the water quality issues
raised in the RDEIS. Although the Corps acknowledges that resuspension of arsenic and mercury
from delta sediments and bioaccumulation of metals in fish tissues are concerns of tribes in the
basin, RDEIS 7-33 and 7-34, the Corps’ solution is NOT development of mitigation measures to
address these issues. Rather, the Corps advises local governments to test and treat their water
before drinking it, thus, again, imposing the burden of its management of the system on minority
and low income populations.

Along the same lines, we are told in the RDEIS that the MCP leaves more water in the
three upper mainstem lakes during drought and reduces lake level fluctuation. The increased
volume improves water quality by dilating pollutants. The GP options will improve water quality
even more because they will leave even more water in the lakes than the MCP. RDEIS p. 7-3 3.
However, none of the alternatives limits the suspension of metals into the water column and the
accumulation of toxic elements in fish tissue in Lake Oahe. RDEIS 7-33 to -34, Thus, neither the
CWCP nor any of the RDEIS alternatives being considered by the Corps mitigate the water
quality issue of greatest concern to the Cheyenne River Sioux Tribe.
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The Corps is not necessarily the source of pollutants entering the Missouri River. Neither
does it regulate water quality in the Basin. States, tribes and the federal Environmental Protection
Agency (EPA) manage water quality under the Clean Water Act and Safe Drinking Water Act.
That the Corps is not the source of water pollution or the regulator of water quality, however,
does not relieve it of its responsibility to satisfy the environmental justice principles of Executive
Order 12,898 by identifying and mitigating water quality problems created or exacerbated by its
management of the Missouri River Mainstem System.The Levels of Arsenic, mercury and other
contaminants is unacceptable. So far, no solutions have been offered. What about dredging and
removing the contaminated delta sediment? What about capping it? What about moving the
intake for the Tribe’s public water supply system away from the Cheyenne River delta? The
Cheyenne River Sioux Tribe recommends funding for Clean-up of the Arsenic, mercury and
other Contaminants in the water.

The recent drought has increased the urgency of addressing the water quality issue in the
Cheyenne River Arm. Lower water levels have concentrated the contaminated sediment in the
main channel of the Cheyenne River. The channel is carrying the plume further downstream and
dangerously close to the tribe’s intake.

The Cheyenne River Sioux Tribe rejects this portion of the RDEIS and urges Congress
to Reject it also.

HYDROPOWER

The Cheyenne River Sioux Tribe is very concemned about increased electricity rates for
tribal members.

It is the Tribe’s understanding that all of the alternatives being considered in the RDEIS
process would increase overall hydropower economic benefits for the reservoir system. The
drought conservation measures of the MCP and the GP options would leave more water in the
reservoirs. This held-back water, known as “head,” constitutes the capacity of the dams to
produce hydropower. As the water is released and run through the turbines in the dams, power is
generated. In this way, GP1 528 would produce the greatest hydropower benefits. The CWCP
produces the least. The other alternatives fall in between. The difference between GP1 528 and
the CWCP, however, is only 2.3%.

In spite of the fact that the MCP and GP options increase the capacity of the mainstem
dams to generate hydropower, all of the GP options decrease hydropower revenues, by releasing
water from the dams other than during summer and winter peak demand periods, when the
hydropower is most valuable. The higher the demand for power, the greater its value. Because
demand is greatest in summer and winter, energy produced during these seasons is of greater
overall value than energy produced in the spring and fall. When water is released from the dams
other than during these summer and winter peak demand periods, revenue is lost. In this way,
GP1528 and GP2028, the two GP options which release only enough water in the summer to
maintain minimum navigation service, decrease annual hydropower revenue by an average of $8
to $9 million when compared with the CWCP. The GP options which split summer season
releases and release the least amount of water during the summer peak demand period, GP1521
and GP2021, have about a $30 million average annual adverse impact on hydropower revenues.
RDEIS p. 7-228. These revenue losses translate into increased electricity rates for customers who
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purchase power from the Pick-Sloan Project through the Western Area Power Administration
(WAPA).

The magnitude of the impact of these increased rates depends on the amount of power a
particular customer purchases from Pick-Sloan. WAPA estimates that basin Tribal Customers
purchase 60 percent of their total power from Missouri River hydropower. The increase in power
costs incurred by basin tribes under the Gavins Point options will range from two percent for
GP1528 to ten percent for GP1521 and GP2021. These increases will adversely impact
affordable housing for tribal members.

NOXIOUS WEEDS

In an effort to accommodate the paradigm shift from the multiple uses originally
established for the Pick-Sloan Project to increased emphasis on environmental protection, the
Corps has proposed alternatives aimed at protecting three threatened or endangered species — the
interior least tern, the piping plover and the pallid sturgeon. In 2000, the U.S. Fish & Wildlife
Service issued a Biological Opinion (BiOp) for the Missouri River, which included a Reasonable
and Prudent Alternative for operation of the Mainstem Dams to avoid jeopardy to the three
species. The Gavins Point alternatives discussed in the RDEIS embody the Corps’ efforts to
incorporate the Reasonable and Prudent Alternative into the Master Manual.

The Reasonable and Prudent Alternative in the BiOp calls for flow enhancement, habitat
restoration, creation and acquisition for the three listed species, and adaptive management. It also
calls for unbalancing of the water levels in the three upstream reservoirs — Ft. Peck, Lake
Sakakawea, and Lake Oahe. Unbalancing would consist of lowering the level of one of the three
lakes by three feet to allow vegetation to grow around the rim. The unbalancing would rotate
among the three lakes on a three-year basis. In the first year, the water level would be lowered in
one of the lakes. The lowered level would be held constant the second year, and then raised back
up to normal the third year. RDEIS p. 6-3.

This unbalancing plan is anticipated to greatly benefit the listed species inhabiting the
reaches between the three lakes, as high flows are good for native river fish and for clearing
vegetation from islands and sandbars. The subsequent low flows will expose the cleared islands
and sand bars, which the least tern and piping plover use for nesting. Lake fisheries will also
benefit, as the vegetation growing on the lake perimeters for two years will be inundated the
third year, becoming spawning and hiding habitat for young-of-the-year fish.

Unfortunately, little mention is made in the RDEIS of the type of vegetation that will
grow on the lake perimeters when unbalancing takes place. Noxious weed infestations have
reached crisis proportions on Cheyenne River Sioux Tribe reservation lands. Canada thistle has
exploded within the past two years, and leafy spurge has been reported in several new locations.
Noxious weeds are beginning to take over the Lake Oahe shoreline, posing a serious threat to
native grasses. Even without unbalancing, wetlands at Oahe are flooded and emerge as lake
levels fluctuate. The water disperses seeds. Canada thistle predominates in these emergent
wetlands. When working to establish habitat on Corps land within the Reservation, tribal Game
Fish & Parks employees encounter Canada thistle nearly 75% of the time when the soil is
disturbed. The Tribe’s Game, Fish & Parks and Prairie Management agencies, the BIA and
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several South Dakota counties consider Lake Oahe to be the primary source of Canada thistle, a
water loving plant.

Livestock production is the prime source of income for the Cheyenne River Sioux Tribe.
Noxious weeds are extremely detrimental to this agricultural economy. They substantially reduce
the productivity of grazing lands by competing with valuable native grasses. This reduction in
range quality adversely impacts livestock production. The Cheyenne River Sioux Tribe is
working with Dewey, Ziebach, and neighboring South Dakota counties to eradicate noxious
weeds. Control programs are costly.

For years, the Corps has funded spraying of noxious weeds on state lands on the shoreline
of Lake Oahe. However, Reservation lands have been largely ignored. Unless the entire shoreline
1s addressed, the battle with noxious weeds will be lost.

The Cheyenne River Sioux Tribe is very concerned that unbalancing will worsen the
serious noxious weed problem along the shores of Lake Oahe, with potentially devastating
effects on the Reservation. Recent drought conditions have only heightened our concemn. Lower
lake levels caused by the drought have resuited in noxious weeds proliferating all the way up
drainage basins. Addressing the devastation caused by the draught is one thing. Addressing
devastation caused by Corps management of the reservoir system for the benefit of endangered
species is another. The Cheyenne River Sioux Treaty and Environmental justice demands that
the Tribe not bear a disproportionate burden. The Cheyenne River Sioux Tribe requests funding
from the Corp for spraying of noxious weeds on the Reservation shoreline and Reservation
Lands.

CONCLUSION

Corps of Engineers management of the Missouri River Reservoir system for authorized
purposes has seriously and adversely impacted the Cheyenne River Sioux Tribe in many ways,
from destruction of tribal historic properties to threatening the Tribe’s water rights, drinking
water supply, agricultural economy, and way of life. We ask the Committee to ensure that the
Army Corps fulfills its trust responsibility, help us protect the resources of our Reservation and
our people, and Protect our future ability to use our Water.

The Cheyenne River Sioux Tribe joins Standing Rock Sioux Tribe, the Oglala Sioux

Tribe and the other Members of the Great Sioux Nation in urging the Committee on Indian
Affairs to intervene in the Army Corps of Engineers Missouri River Master Manual Review and
amend the update because it does not comply with Federal Laws, will adversely impact the
Cheyenne River Sioux Tribe, and because it arbitrarily undermines the rights of Cheyenne River
Sioux Tribe and other affected Tribes. The Corp should not be permitted to finalize the Missouri
River Master Manua) Control Plan in the absence of full and meaningful consultation with
Tribes.
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Oglala Sioux Tribe

Office of the President
PO Box 2070
Pine Ridge, SD 57770
Phone: 605.867.5821
Fax: 605.867.6076
E-mail: johns@oglala.org

John Yellow Bird Steele
STATEMENT OF JOHN YELLOW BIRD STEELE

PRESIDENT, OGLALA SIOUX TRIBE

BEFORE THE UNITED STATES SENATE
COMMITTEE ON INDIAN AFFAIRS

OVERSIGHT HEARING ON ARMY CORPS OF ENGINEERS
1
MISSOURIRIVER MASTER MANUAL

Qctober 16, 2003

Chairman Nighthorse Campbell and members of the Committee on Indian
Affairs, my name is John Yellow Bird Steele. I serve as President of the Oglala Sioux
Tribe of the Pine Ridge Indian Reservation. I thank Chairman Nighthorse Campbell,
Senator Inouye and the members of the Committee on Indian Affairs for conducting this
oversight hearing on the Army Corps of Engineers Missouri River Master Water Control
Manual,

There is no more immediate threat to the water rights and freaty rights of the
Oglala Sioux Tribe than the Army Corps of Engineers. The Corps of Engineers
consistently and completely disregards the reserved water rights of the Oglala and other
Sioux Tribes in its operations of the Missouri River. The Corps disregards the need to
accommodate the present and future water needs of our Reservation, in the Master
Manual revision process.

The Master Manual Review and Update process has‘become a tool to lock-in
existing non-Indian water uses, such as downstream navigation and fish and wildlife, to

the detriment of water uses on the Pine Ridge and other Sioux Reservations.
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Consequently, the Corps of Engineers’ planning documents would render our water rights
as secondary to the existing water users supplied by the Corps, although under federal
law our water rights are prior and superior to non-Indian water rights.

As the region’s largest Tribe, the Oglala Sioux Tribe suffers severe harm as a
result of the Corps of Engineers Master Manual Review and Update process. We have
pervasive land and water rights under the 1868 Fort Laramie Treaty, extending
throughout a large part of the upper Missouri River basin. We have the most to lose at
the hands of the Corps of Engineers. For this reason, today I ask the Committee on
Indian Affairs to consider a legislative solution to the water rights and treaty violations of
the Army Corps of Engineers.

The Corps of Engineers has proven that, left to its own devices in the Master
Manual Review and Update, it shall violate the 1868 Fort Laramie Treaty, ignore the
reserved water rights of the Sioux Nation, circumvent the National Environmental Policy
Act, violate Executive Order 13175 on Consultation with Indian Tribes, and destroy
valuable Native American cultural resources along the Missouri River. This is the legacy
of the Corps of Engineers’ Missouri River operations. My testimony shall focus on these
areas, and emphasize the need for the Committee on Indian Affairs to consider a

legislative solution to this problem.

The Corps of Engineers Proposes to Abrogate the Treaty Rights of the
Oglala Sioux Tribe Under the Fort Laramie Treaty of April 29, 1868

The Oglala Sioux Tribe retains unresolved off-Reservation claims under the Fort
Laramie Treaty of April 29, 1868. Article II of the 1868 Treaty defines the boundaries of

the Great Sioux Reservation, as follows -

The United States agrees that the following district of country,
to wit, viz: commencing on the east bank of the Missouri River,
where the forty-sixth parallel of north latitude crosses the same,
thence along low-water mark down said east bank to a point
opposite where the northern line of the State of Nebraska strikes
the river, and along the northem line of Nebraska to the one
hundred and fourth degree of longitude west from Greenwich,
thence north on said meridian to a point where the forty-sixth
parallel of north latitude intercepts the same, thence due east along
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said parallel to the place of beginning; and in addition thereto, all
existing reservations of said river shall be, and the same is, set
apart for the absolute and undisturbed use and occupation of the
(Sioux Nation)... (15 Stat. 635, 636).

The Sioux Nation rejected the judgment award that was affirmed by the United
States Supreme Court in United States v. Sioux Nation of Indians. (448 U.S. 371, 100 S.
Ct. 2716 (1980)). Consequently, we retain our claims under the 1868 and 1851 Fort
Laramie Treaties.

Article II of the 1868 Treaty makes clear that our land claims extend from the
104™ parallel to “the east bank of the Missouri River.” (15 Stat. 636). Clearly, the
Missouri River and the river bed of the Missouri are defined in the 1868 Fort Laramie
Treaty as Sioux Country.

Nevertheless, this is reflected nowhere in the planning documents of the Army
Corps of Engineers, in the Missouri River Master Manual Review and Update. Our
treaty rights are completely ignored by the Corps of Engineers. By establishing long-
term plans for Missouri River water flows in the Master Manual Review and Update and
disregarding our Treaty claims in the planning process, the Corps of Engineers seeks to
establish de facto abrogation of our rights.

Our Treaty rights are not an historical anomaly. They exist today. In the case of
Worcester v. Georgia, the United States Supreme Court stated —

The constitution, by declaring treaties already made, as well as
those to be made, to be the supreme law of the land, has adopted
and sanctioned the previous treaties with the Indian nations, and
consequently admits their rank among those powers who are

_capable of making treaties. The words “treaty” and “nation”™ are
words of our own language, selected in our ' diplomatic
proceedings, by ourselves, having each a definite and well
understood meaning. We have applied them to Indians as we have
applied them to other nations of the earth. They are all applied in
the same sense.

31 US. (6 Pet.) 515, 559-60 (1832).

Thus, our Treaties remain in effect, today. The Corps of Engineers ignores our

rights, however, and prepares to finalize long-term water allocations in the Missouri
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River that divert Indian water to non-Indian water uses, in violation of our treaty right to

the use of water.

The Corps of Engineers Proposes to Allocate Indian Water to Supply Non-Indian Water
Uses and Threatens and Diminishes the Water Rights of the Oglala Sioux Tribe

Under the principles enunciated by the Supreme Court in United States v. Winters
(207 U.S. 564 (1908)), our reserved water rights stem from our treaties with the United
States. Qur reserved water rights are extensive, including all of the water that is
reasonably needed for our present and future water needs. (drizona v. California, 373
U.S. 546 (1963)). As stated above, the Oglala Sioux Tribe is the largest Tribe in the
Missouri River Basin. Accordingly, our reserved water rights to the Missouri River and
its tributaries are of substantial magnitude.

The Corps of Engineers’ Missouri River Revised Draft Environmental Impact
Statement proposes water allocation altematives which utilize water subject to Indian
claims, to supply non-Indian water uses. It is bureaucratic architecture for the theft and
confiscation of our water.

The Corps of Engineers agreed to review the current Master Water Control Plan
(“Master Manual”) for the Missouri River, in 1991. University of South Dakota Law
Professor John Davidson has explained the importance of the Master Manual Review and
Update to Tribes such as the Oglalas, as follows —

...the final Master Manual may lock in the status of the
specific river uses with a firmness that is every bit as solid as
Supreme Court apportionments. Any given process is as important
as the finality and enforceability of the final decision, be it judicial,
legislative or administrative. For Missouri River water users, the
Master Manual process may be as important as the litigation in
Arizona v. California was to Colorado River water users.

(John H. Davidson, Indian Water Rights, the Missouri River, and the Administrative
Process, What are the Questions? 24 American Indian L. Rev. 1 (2000)).

The region’s water rights experts thus warn us that the allocation of Missouri
River water flows by the Corps of Engineers in the Master Manual Review and Update,

shall lock in water uses for the foreseeable future. In the Revised Draft Environmental
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Impact Statement, Missouri River Master Water Control Manual Review and Update,
released in August 2001, the Corps outlines numerous alternatives for the future
management of Missouri River water flows. These alternatives provide for varying
levels of spring rise below Gavins Point Dam and varying levels of navigation service in
the lower Missouri. Adaptive management and drought conservation measures are also
proposed.

However, none of the alternatives in the Revised Draft KIS contemplate future
consumptive water uses on the Pine Ridge and other Sioux Reservations. The Corps of
Engineers has given no consideration to Indian water needs to the Missouri River and its
tributaries.

Nevertheless, the Corps has indicated that depletions totaling 7.1 million acre-feet
annually closes down the computer model used to calculate the impacts of various water
management alternatives. If there is a diversion of water of this magnitude, the existing
uses are shut off.

A study conducted by the United Sioux Indians Tribes estimated the irrigation
water requirements of 11 Sioux Reservations at twice the amount of water determined by
the Corps to close down its computer models. As the largest Sioux Tribe, the water
requirements of the Oglala comprise a substantial portion of the overall Sioux water
needs. (United Sioux Indian Tribes, Missouri River Basin Water Supply and Water
Requirements of United Sioux Indian Reservations (February 1979), Table 3-1.)  Yet
even partial irrigation service on the Sioux Reservations would close down the computer
model used by the Corps of Engineers for water flow management in the Missouri River.

All of the assumptions used by the Corps of Engineers in developing the
alternatives contained in the Revised Draft Environmental Impact Statement depend on
the Oglala and other Sioux Tribes not exercising our reserved water rights. The
finalizing by the Corps of the Environmental Impact Statement and the implementation of
a new Water Control Plan will lock-in water allocations in 2 manner that relies upon the
Indians to not use our Treaty-protected water rights in the future.

The Corps of Engineers state in the Revised Draft EIS at page 3-105 — “In no way
do (the non-Indian water uses supplied by the Corps) attempt to define, regulate or

quantify any treaty water rights...” However, by exclusively providing water flows to
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non-Indian uses and excluding Tribal water needs, the Corps of Engineers essentially has
the effect of locking in water flows for the identified uses. There is no water managed by
the Corps for the supply of Tribal water needs, now or in the future.

Moreover, the Revised Draft EIS considers Indian water rights as existing only if
they are quantified through an adjudication or an act of Congress. The Revised Draft EIS
states at pages 113 114,

Certain Missouri River Basin Indian Nations are entitled to
water rights in streams rumning through and along their
Reservations under the Winters Doctrine... Currently, Tribal
Reservation-reserved rights have not been quantified in an
appropriate legal forum or by compact, except in four instances
(citing Fort Peck, Wind River, Northern Cheyenne and Rocky
Boys)...Potential Tribal rights associated with (other) uses were
not considered....

The reserved water rights of the Oglala Sioux Tribe have not been adjudicated or
quantified. We oppose this, because of the Supreme Court’s interpretation of the
McCarran Amendment (43 U.S.C. §666), that Indian reserved water rights may be
adjudicated in state courts. (drizona v. San Carivs Apache Tribe, 463 U.S. 545 {(1983)).
Our unquantified water rights are nevertheless present, vested property rights. (drizona v.
California, 373 U.S. 546).

The Corps of Engineers suggests that there is some vagueness to our ownership of
our property rights, because they are unquantified. In the water allocation alternatives
outlined in the Revised Draft EIS , the Corps ignores our rights altogether, in order to
supply the maximum amount of water to existing non-Indian water uses.

In the Missouri River Revised Draft EIS, the Corps of Engineers establishes
future water allocation plans that undermine Indian water uses in order to provide water
flows for non-Indian uses. All of the current alternatives provide water for varying levels
of service for enumerated non-Indian water uses. No stored water is identified for Tribal
water rights. Accordingly, the region’s non-Indian economy is to be propped up at the
expense of the Indian economy, which shall remain undeveloped because our resources
are allocated to non-Indians under the Master Water Control Manual. The Congress

cannot permit this to happen.
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The Corps of Engineers Routinely Destroys Native American Cultural Resources and the
Revised Draft EIS Contains No Mitigation or Other Compliance Plan as Required Law

No agency of the federal government has destroyed more cultural resources or
desecrated more Native American human remains than the Army Corps of Engineers, in
its Missouri River operations. Yet the Missouri River Revised Draft EIS contains no
mitigation or other compliance plan as required under the National Historic Preservation
Act. (16 U.S.C. §470a et seq.)

The National Historic Preservation Act requires the Corps of Engineers to
evaluate the impact of its “undertakings” on historic properties along the Missouri River.
(NHPA §106, 16 U.S.C. §470f). The federal courts have determined that wave action
caused by water releases at the Missouri River dams are “undertakings” requiring
compliance with the NHPA. (Yankton Sioux Tribe v. Army Corps of Engineers, 83 F.
Supp. 2d 1047 (D.S.D. 2000)).

Indeed, the Corps of Engineers had a programmatic agreement with the Advisory
Council on Historic Preservation, outlining the agreed-upon procedures for compliance
with section 106 of the NHPA, when wave action of the Missouri River impacts cultural
sites at the water’s edge. However, on July 17, 2000, the Advisory Council terminated

the agreement, informing the Corps —~

The Omaha District’s handling of this matter evidences a
serious lack of understanding of Federal historic preservation laws
and regulations, a lack of commitment to fulfill historic
preservation legal responsibilities, and an unwillingness to seek
and consider the views and recommendations of State officials,
tribal governments, and the Council.. ..

The PA was intended to allow the Corps greater flexibility in
how it met its obligations under Section 106 while fostering better
long-term planning for and stewardship of historic properties...
(T)he Omaha District has disregarded commitments it made in the
PA and the resulting (negative) consequences it has had for
irreplaceable resources under its care. The Council is forced to
conclude that the Corps is unable, or unwilling to carry out the
terms of the PA.
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(Letter of Carolyn Buford Slater, Chairperson, Advisory Council on Historic
Preservation, to Secretary of the Army, dated July 17, 2000).

Thus, the Advisory Council points out that the Corps of Engineers has failed in its
responsibility of stewardship for sacred Native American cultural resources along the
Missouri River. The Corps disregarded its commitments under the Programmatic
Agreement, which was consequently terminated by the Advisory Council. The Revised
Draft EIS contains no provisions for the protection of the identified cultural sites in the
future, or mitigation of damage that is caused by wave action. There is no corrective
action, period.

The Corps of Engineers has developed a new Programmatic Agreement for
Cultural Resources. The Omaha District has sent form letters to me concerning this, and
held several inter-Tribal meetings on it. However, there was no effort to communicate
with the Oglala Sioux Tribe on a government-to-government basis, or address the
concerns expressed by our Tribe, as required in the NHPA and Executive Order 13175 on
Consultation With Indian Tﬁbal Governments. (65 Fed. Reg. 67250, November 6, 2000).
Indeed, of all of the federal agencies that I work with, none gives less effort toward
government-to-government consultation than the Corps of Engineers. The new draft PA
is inadequate, substantively and procedurally.

With respect to cultural resources, Native American human remains are entitled to
special protection under the Native American Graves Protection and Repatriation Act.
(NAGPRA) (25 U.S.C. §3001 er seg). Yet the Corps has completely disregarded its
obligation to avoid disturbance of existing grave sites, and to properly repatriate human
remains upon inadvertent unearthings due to wave action of the Missouri River.

These legal requirements are extremely important to our Tribe. Under NAGPRA,
Indian Tribes enjoy presumptive rights of ownership and repatriation of human remains
and cultural objects that are unearthed within its aboriginal territory, as adjudicated by the
Indian Claims Commission. (25 U.S.C. §3002). As stated above, the Oglala Sioux Tribe
retains treaty and aboriginal claims throughout an extensive area, including the bed of the
Missouri River and the lands adjacent to the Missouri. Consequently, our Tribe enjoys

rights of ownership and repatriation under NAGPRA on lands along the Missouri River.
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The wave action caused by COE water releases for hydropower generation and
downstream navigation causes erosion and the destruction of cultural resources of Lakota
and Arikira origin, along the Missouri River. This violates the NHPA and NAGPRA.
Yet the Corps of Engineers continues these actions, and is now finalizing long-term plans
which fail to address them, ‘

The failure of the Corps of Engineers to comply with the National Historic
Preservation Act and Native American Graves Protection and Repatriation Act directly
and adversely impacts cultural resources and human remains of Lakota origin along the
Missouri River. For this reason, also, I implore the Committee on Indian Affairs to
entertain legislation for enhanced management of water flows and the establishment of a
development fund for the Missouri River Basin Indian Tribes, as proposed by my
colleague Standing Rock Sioux Tribal Chairman Charles Murphy.

Conclusion — There is an Urgent Need for Legislation for the Protection
of Indian Rights and Claims to the Missouri River

The Army Corps of Engineers has a terrible record violating the water rights and
treaty rights of the Sioux Nation in its Missouri River operations under the Pick-Sloan
program. The Advisory Council on Historic Preservation has terminated the
Programmatic Agreement with the Corps for the mitigation of impacts on cultural
resources, due to the agency’s “lack of corumitment to fulfill historic preservation legal
responsibilities.”  The Missouri River Revised Draft EIS illustrates that the Corps is
finalizing plans to continue the violation of our rights, well into the twenty-first century.

We need sufficient water supplics on the Pine Ridge Reservation to survive. This
was guaranteed to us in the 1851 and 1868 Fort Lararnie Treaties.

Yet, today, the Corps of Engineers proposes to administer water flows to supply
water for navigation and fish and wildlife in the lower Missouri Basin. The Corps has
proven its lack of concern for the rights of the Oglala Sioux Tribe. The only question that
remains, at this point, is whether the Congress shall permit the Corps to get away with it.

I urge the Committee on Indian Affairs to intervene in the Army Corps of
Engineers Missouri River Master Manual Review and Update on an urgent basis. The

Corps of Engineers should not be permitted to finalize the Master Water Control Plan, in

the absence of full implementation of Indian water rights and treaty rights in the upper
Missouri River basin.
Standing Rock Sioux Tribal Chairman Charles Murphy and I have proposed

legistation to address this. Turge you to fully consider our proposal. Thank you.
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TESTIMONY OF CHARLES W. MURPHY, CHAIRMAN
STANDING ROCK SIOUX TRIBE
and
JOHN YELLOWBIRD STEELE, PRESIDENT
OGLALA SIOUX TRIBE

Before
SENATE SELECT COMMITTEE ON INDIAN AFFAIRS

ON THE INDIAN WATER RIGHT AND OTHER ISSUES PRESENTED BY THE
MISSOURI RIVER MASTER MANUAL UPDATE

1. Introduction

The Missouri River Master Manual Review and Update allocates the waters of the
Missouri River to special purposes in the Basin including navigation, threatened and endangered
species, recreation, fish and wildlife habitat, navigation, power supply, water storage and others.
The Tribes of the Missouri River Basin will receive some indirect benefits from low-cost
hydropower and limited water supplies from storage for small amounts of irrigation and for
municipal, rural and industrial purposes.

The water supplies that the Missouri River Master Manual Review and Update rely upon,
however, are claimed in large part by the Tribes as superior, vested water rights dating from time
immemorial and are based upon an unbroken chain of title stemming from the full use and
dominion over the lands, rivers and other resources of the Missourt River Basin well before the
Louisiana Purchase in 1803 when the United States first acquired rights in the territory from
France.

The virtual allocation of Missouri River water by the Master Manual will significantly
damage the water right claims of the Tribes. No future state court can fairly adjudicate and no
future Congress can fairly settle the water right claims of the Tribes that were carefully studied
and intentionally omitted from the narrative in the Master Manual Update, the most recent of
many encroachments upon the water rights of the Tribes dating from the 1851 Treaty at Fort
Laramie and continuing through the Pick Sloan era to date. To fairly adjudicate or fairly settle
the Tribes” water rights in the future would be to undo the investments, mortgages, releases and
other reliances that will derived from a presumption that the new Master Manual has allocated
storage and set the operational procedures of the River to serve settled purposes. The impact on
a future non-Indian economy of adjudicating or settling the Tribes’ rights will chill any future
effort of the courts or a future Congress to act fairly.
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1.1 2002/2003 Annual Operating Plan Increases Water in Storage from 40 to 52
million Acre Feet

Too clear for question is the fact that the Master Manual Update contemplates major
changes in the operation of the mainstem reservoirs to re-formulate old and new purposes of the
Pick Sloan project, namely navigation, hydropower, water supply, recreation, threatened and
endangered species, habitat and others. Operational changes are addressed in the 2002/2003
Annual Operating Plan (AOP).

... additional water conservation measures, beyond the specific technical criteria
published in the current Master Manual, may be required to meet the operational
objectives of the current Master Manual, if System water-in-storage (storage) is below 52
MAF on July I of any year...(Corps of Engineers, January 2003, Missouri River
Mainstem System, 2002-2003 Annual Operating Plan 2002-2003, p. 5)

The “current Master Manual” (1979) provides that the navigation season will not be shortened
during drought if water in storage on July 1 of any year is greater than 40 million acre-feet
(MAF). By the change proposed in the 2002/2003 AOP, an additional 12 million acre-feet of
storage would be made available, and the shortening of the navigation season would be caused
more frequently than in the past. Our concern, not in defense of navigation, is that this change,
the creation of an additional 12 million acre-feet of water supply for reallocation to old and new
purposes (from 40 to 52 million acre-feet), will create a completely new set of reliances by
participants in the Missouri River water supply. Our property rights and our ability to adjudicate
or settle our rights will be adversely affected. Others, absent property rights in the Missouri
River, are likewise deeply concerned with the changes proposed by the Corps of Engineers as
evidenced by the case of Blaske Marine et al. v Gale Norton, Secretary of Interior, et al., Civil
No. 03:CV 0142, U.S. District Court for Minnesota, involving 9 plaintiffs and 8 federal and state
defendants.

1.2 Failure to Protect Indian Water Rights

The Corps of Engineers and the Secretary of the Interior have both failed to make
provisions for the protection and preservation of our water rights in contemplation of major
federal changes in the operation of the Missouri River mainstem reservoirs. To this we
strenuously object. No plan for preserving, protecting or mitigating impacts on Indian water
rights has been proposed even though such plans are proposed for other resources and assets
considered important by the Corps of Engineers.

1.3 Failure to Consider Future Indian Depletions

The Master Manual Update EIS has failed to distinguish future Indian depletions from
future non-Indian depletions and only addresses a limited future depletion of 3.2 million acre-
feet annually combining those two, disparate and competing interests. While considerable
econormic analysis of alternatives is presented in the EIS, albeit of questionable validity, no
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alternatives were formulated that would cover the range of probable future depletion caused by
our exercise of Indian water rights and no economic analysis was performed that would
document the impact on Indian water rights and the future Indian economy of greater reliance by
others on changed operations of the Missouri River, including an increase in system storage by
12 million acre-feet annually during drought years. These actions will severely impact the
ability of the Tribes to adjudicate or settle their water rights at equitable levels, and the economic
impact on the Tribes of loss of water right will be significant. No effort has been made by the
Corps of Engineers to address these impacts or by the Secretary of the Interior to propose
protections of Indian water rights under the circumstances.

14 State Court Revision of Winters’ Doctrine

The Standing Rock Sioux and Oglala Sioux Tribes, among others, have considerable lack
of faith in the ability to equitably adjudicate their water rights in a future state court proceeding
with the proposed changes in the operation of the Missouri River mainstem dams. As time
passes, we believe the ability to obtain an equitable adjudication will diminish. We base this on
marked change in Indian water right concepts since the Ahtanum decision (Ninth Circuit) in
1956,

“...the Indians were awarded the paramount right regardless of the quantity remaining for
the use of white settlers...”” (See Section 2)

and since Arizona vs. California (U. S. Supreme Court) in 1963.

“...The aggregate quantity of water which the Master held was reserved for all the
reservations {5 reservations along the Colorado River] is about one million acre-feet to
be used on around 135,000 irrigable acres of land...” (Section 2).

Since those decisions there has been a studied denigration of Indian water rights beginning with
the U.S. Supreme Court interpretation of the McCarran Amendment giving sole and exclusive
jurisdiction to the state courts to adjudicate Indian water rights.

In December 2000 the Arizona Supreme Court, citing Martinez v. Lewis, (861 Pacific 2d
235, 238) decided to the detriment of all tribes that

...The court’s function is to determine the amount of water necessary to effectuate this
purpose [irrigation], tailored to the reservation’s minimal need. We believe that such a
minimalist approach demonstrates appropriate sensitivity and consideration of existing
water users water rights... (Interlocutory Issues 3, Gila River Adjudication)

The Arizona court comments that
...another concern with PI4 [practicably irrigable acreage] is that it forces tribes to
pretend to be farmers in an era when “large agricultural projects...are risky, marginal

enterprises. This is demonstrated by the fact that no new federal project planned in

3
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accordance with the Principles and Guidelines...has been able to show a positive
benefit/cost ratio in the last decade (1981 to 1991)...."

From the late 1950s to present, there has been a significant deterioration in the concepts
of law surrounding our invaluable rights to the use of water. If the adjudication process has
become untenable, the federal settlement process is subject to equal or greater flaws.

1.5  Water Right Settlements Do Not Offer Equitable Solutions

The Arizona Water Rights Settlement Act, S. 437, typifies current water right
settlements. It is intended to provide for adjustments to the Central Arizona Project in Arizona,
to authorize the Gila River Indian Community water rights settlement, and to re-authorize and
amend the Southern Arizona Water Rights Settlement Act of 1982, But the thrust of the
settlement is to concentrate virtually all remaining water supplies in Arizona, from the Colorado
River mainstem (through the Central Arizona Project) and other sources in the Salt River Valley
surrounding Phoenix. No future sources of physical water supply are available to settle the water
right claims of the Navajos, Hopis and the Apaches, who rely upon the Salt River, the Colorado
River and the Little Colorado River. Nor are any likely future sources of funding available to
implement water projects for the Navajos and the Apaches because the future deposits to the
Lower Colorado River Development Fund are fully dedicated by the Arizona Water Rights
Settlement Act to a limited number of tribes and to the exclusion of tribes not part of the
settlement. There can be no equity in a water rights settlement that excludes the possibility of a
future equitable adjudication or equitable settlement for others because all physical sources of
water have been committed elsewhere and all likely sources of future funding for water
development have likewise been committed elsewhere.

Past settlements of water rights of Indian tribes in the Colorado River Basin and in other
major western river basing have a similar record of success. A few Tribes have benefitted, but
there has been a failure to balance equities for the remaining unsettled tribal interests.

1.6 Guidance to Testimony

In section 2 the full extent of the Corps’ analysis of impacts on various Indian resources
along the mainstem Missouri River is presented. There is no analysis of Indian water rights or
impact on Indian water rights. The Corps analyzes future economic impacts on various purposes
in the Basin but not economic impacts on the Tribes’ water rights or other resources.

The distinction between water rights appropriated under state law and Indian water rights
has been overlooked. Section 3 provides considerable detail showing that the Tribes have held
title to land, water and other resources since before the Louisiana Purchase and that the
Reservations are a retention of that title by the Indian tribes. Title has not been granted by the
United States. The title has never been held by the United States or others. State water rights are
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not perfected until the waters are appropriated, but Indian rights are vested and exist, whether
used or not. Therefore, the depletion analysis described in section 2.3 must distinguish between
future Indian water uses, for which there is an existing water right, and future water uses based
on the doctrine of appropriation. A detailed narrative of the nature of Indian water rights is
presented as those rights developed through history as well as the order of magnitude of potential
Indian claims.

Section 4 presents the history of the ili-treatment of Indian water rights from the initiation of
Pick Sloan in 1944 to date.

Section 5 describes the adverse effect that the McCarran amendment has had on the adjudication
of Indian water rights leaving the Tribes with little protection. The Master Manual fails to
provide any water right protection.

Some Tribes feel that Congress is the only available forum to bring equity and restore an
economy lost over a century and a half before. Section 6 presents concepts directed at the
development of an Indian economy. It is recognized that these concepts require refinement,
debate and discussion; but legislative solutions fashioned along these lines can vastly improve
the Indian economy while benefitting the region and the nation.
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2. Brief Review of Master Manual on Indian Water Rights

The Master Manual provides the following general observations on impacts to the
environmental and economic resources of all Tribes.

To “Finally, data specific to many of the basin Tribes

will be presented. This effort was incorporated into
this chapter as the Corps strives to better fulfill its

Trust responsibilities to the Native American Tribes
in the Missouri River basin.” (p. 5-1, RDEIS, emphasis supplied)

“Although the emphasis is on change in economic
performance of each use, it is useful to note that of

the total NED benefits, the largest portion of the

benefits is provided by hydropower, followed by

water supply, flood control, recreation, and

navigation. Tribal benefits are discussed under

each of the economic resources and are not

accumulated here because Tribal benefits cannot be

directly added for all the economic uses.” (p. 5-131, RDEIS)

5,16 SUMMARY OF IMPACTS OF
SUBMITTED ALTERNATIVES TO
NATIVE AMERICAN TRIBES

The individual sections of this chapter discuss the
impacts to the various environmental resources and
economic uses analyzed for the Study on the 13
Tribal Reservations along the Mainstem Reservoir
System and Lower River (see Figure 1.5-1 for
locations). In the introduction to Chapter 5, readers
were encouraged 1o consider the relative effects
among the alternatives, not the absolute values
presented for the various resources or uses. This
section of Chapter 5 synopsizes the impacts in 12
tables, one for each Reservation except for the lowa
and Sac and Fox Reservations, for which impacts
are addressed on a single table because individual
tables for these two Reservations would be

identical.” (p. 5-159, RDEIS)

2.1 Corps of Engineers’ Analysis of Impacts on Standing Rock Indian
Reservation

Each of the Indian reservations was analyzed in section 5.16 in a manner similar to the
Standing Rock Indian Reservation for alternatives submitted by others than the Corps:



84

TABLE 1
(From Table 5.16-3)

STANDING ROCK INDIAN RESERVATION
IMPACT SUMMARY FOR SUBMITTED ALTERNATIVES
{Units are % Change)

Resource MLDDA  ARNRC MRBA MODC BIOP  FWS30
Wetland Habitat B a0 i “

Riparian Rabitat

Tern and Plover Habitat
Reservoir Young Fish Production
Reservoir Coldwater Fish Habitat
River Coldwater Fish Habitat
River Warm water Fish Habitat
Native River Fish Physical Habitat
Fiood Control

Water Supply

Hydropower

Recreation

Navigation

Historic Properties

Missouri Levee and Drainage District Association MLDDA
Missouri River Basin Association MRBA
American Rivers and Missouri River Natural Resources Commiftee ARNRC
Missouri Department of Conservation MODC
U.S. Fish and Wiidlife Service — Biological Opinion Alternative aior
U.S. Fish and Wildiife Service — 30-kefs Spring Rise Alternative FWS30

Negative Impact
Pasitive impact

and in section 7.16 for alternatives studied in detail:

TABLE 2
{From Table 5.16-3}

STANDING ROCK INDIAN RESERVATION
IMPACT SUMMARY FOR ALTERNATIVES SELECTED FOR DETAILED ANALYSIS

{Units are % Change)
Resource MCP  GP1528  GP2021 GP2028
Wetiand Habitat
Riparian Habitat

Tem and Plover Habitat
Reservoir Young Fish Production
Reservoir Coldwater Fish Habitat
River Coldwater Fish Habitat
River Warm water Fish Habitat
Native River Fish Physical Habita

Flood Control

Water Supply

Hydropower

Recreation

Navigation

Historic Properties

Modified Conservation Plan MCP
Gavin's Point 15,000 cfs spring rise and 28,000 cfs navigation GP1528
Gavin's Point 20,000 cfs spring rise and 21,000 cfs navigation GP2021
Gavin's Point 15,000 cfs spring rise and 21,000 cfs navigation GP1521
Gavin's Point 20,000 cfs spring rise and 28,000 cfs navigation GP2028
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It is respectfully submitted that the foregoing analysis, assuming some level of validity,
which is denied, does not address any economic impact on the Tribe’s resources or on the impact
of the plan on the Tribe’s water rights. Moreover, the validity of the plan is highly questionable.
How, for example, could there be any change in flood control benefits on the Standing Rock
Indian Reservation depending on alternative as given in Tables I and 2? The entire eastern side
of the Reservation is bounded by Qahe Reservoir and no lands within the Reservation are
dependent on the operation of the reservoir for flood control. The values for flood control in

Tables 1 and 2 are meaningless.
2.2 Core of Engineers Basin-Wide National Economic Development

The national economic development (NED) benefits in millions of dollars are set out in
Table 3 for “alternatives selected by others” and in Table 4 for “alternatives studied in detail™

TABLE 3
{From Table 5.16-3)

BASIN-WIDE
AVERAGE ANNUAL NATIONAL ECONOMIC DEVELOPMENT BENEFITS
{Units are million doliars)

Resource CWCP  MLDDA  ARNRC MRBA MODC BIOP  FWS30
Navigation 7.0 6.7 48 69 8.9 4.8 4.5
Recreation 84.7 85.2 87.1 88.0 87.7 866 827
Flood control 410.3 410.5 406.7 407.8 407.3 407.2 406.7
Water Supply 610.1 611.4 600.8 610.4 610.1 608.6 608.4
Hydropower 741.5 7374 750.5 747.1 749.4 755.3 755.5
Total 1,853.6 18512 18497 1860.2 18614 18625 18628
Current Water Controf Plan CWCP
Modified Conservation Plan MCP
Gavin's Point 15,000 cfs spring rise and 28,000 cfs navigation GP1528
Gavin's Point 20,000 cfs spring rise and 21,000 cfs navigation GP2021
Gavir's Point 15,000 cfs spring rise and 21,000 ¢fs navigation GP1521
Gavin's Point 20,000 cfs spring rise and 28,000 cfs navigation GP2028

Clearly, as analyzed by the Corps of Engineers, the alternatives with greatest national
economic development (NED) benefits are GP1528 ($1.870 billion annually) and GP2028
($1.868 billion annually).

With alternative GP1528, hydropower benefits are $759 million annually, the greatest
ofall purposes. Water supply benefits are $611 million annually, and flood control benefits are
$406 million annually. Recreation falls into a distant fourth place at $88 million annually, and
navigation is the lowest of the benefits at $5.3 million annually.
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TABLE 4
{From Table 7.13-1)

BASIN-WIDE
AVERAGE ANNUAL NATIONAL ECONOMIC DEVELOPMENT BENEFITS
(Units are million doliars)

Resource CWCP MCP  GP1528  GP2021  GP1521  GP2028
Navigation 7.0 6.9 53 4.7 4.8 5.3
Recreation 847 879 885 86.6 86.6 88.7
Flood control 4103 408.0 405.8 407.7 406.3 4054
Water Supply 610.1 6104 611.1 608.5 608.6 811.0
Hydropower 7415 7474 758.8 754.8 755.4 758.0
Totat 18536 18606 18695 18623 18617 18884
Current Water Control Plan CWCP
Modified Conservation Plan MCP
Gavin's Point 15,000 cfs spring rise and 28,000 cfs navigation GP1528
Gavin's Point 20,000 cfs spring rise and 21,000 cfs navigation GP2021
Gavin's Point 15,000 ¢fs spring rise and 21,000 cfs navigation GP1521
Gavir's Point 20,000 cfs spring rise and 28,000 cfs navigation GP2028

2.3 Corps of Engineers Depletion Analysis

The Corps of Engineers also conducted an analysis of the impact of future depletions
(section 7.19). Data points were established for 0.8, 1.6, 2.4 and 3.2 million acre-feet of future
depletion, whether stemming from Indian development or non-Indian development. The data
points were then correlated with losses in national economic development (NED) benefits to
determine economic losses for each one million acre-feet of future depletion. Table 5 presents
the resuits.

TABLE S
{From Table 7.13-1}

BASIN-WIDE
AVERAGE ANNUAL NATIONAL ECONOMIC DEVELOPMENT BENEFIT LOSSES
{miltion dollars per 1,000 acre-feet of annual depletion above current leve!)

Resource CWCP __GP1528 GP2021
Navigation -0.4% -0.35 -0.18
Recreation -1.64 -1.26 -0.84
Flood control 1.74 220 1.99
Water Supply -3.29 -2.74 -1.84
Hydropower -16.49 -13.44 -15.07
Totat -20.09 -15.59 -15.95
Current Water Control Plan CwCP
Modified Conservation Plan MCP
Gavin's Poirt 15,000 cfs spring rise and 28,000 cfs navigation GP1528
Gavin's Point 20,000 cfs spring rise and 21,000 ¢fs navigation GP2021
Gavin's Point 15,000 cfs spring rise and 21,000 cfs navigation GP1521
Gavin's Point 20,000 cfs spring rise and 28,000 cfs navigation GP2028
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It was determined, for example, that navigation benefits would total $7.0 million annually
without any future depletion and would decline to $5.7 million annually with 3.2 million acre-
feet of future depletion for the current water control plan (CWCP). Therefore, a decline of $1.3
million annually for 3.2 million acre-feet of future depletion is a decline of $406,000 annually (-
$.41 million annually as given in Table §).

The Corps of Engineers did not attempt to identify the sources of future depletion (Indian
or non-Indian). However, in the tribal appendix (p. A.-4, A-7 Water Rights), the Corps of
Engineers states that the depletion analysis “...does provide some insight into the economic
benefits of Missouri River water...”

2.4  Corps of Engineers Trust Responsibility Allusions are Insincere

The treatment of Indian trust responsibility by the Corps of Engineers in the Master
Manual is addressed in the tribal appendix as follows:

“...unless the law imposes a specific duty on the Federal government with respect to
Native Americans, the trust responsibility may be discharged by the agency’s compliance
with general statutes and regulations not specifically aimed at protecting Tribes...”

despite the language on p. 5-1 of the Master Manual cited in the first quotation to this section:

“This effort [presentation of tribal data] was incorporated into this chapter as the Corps
strives to better fulfill its Trust responsibilities to the Native American Tribes in the
Missouri River basin™

There is a clear need to determine if the Corps of Engineers is denying or accepting a
trust responsibility on the part of the agency where the governing statute is the 1944 Flood
Control Act. It appears that the Corps of Engineers feels that presenting data describing impact
on the Tribes, as part by NEPA but not required by the 1944 Flood Control Act, is the limit of
the “trust responsibility.”

The treatment of Indian water rights by the Corps of Engineers in the Master Manual is
also addressed:

“Until such time as the Tribes quantify their water rights and consumptively withdraw
their water from the Mainstem Reservoir System, the water is in the System. As a
responsible public entity, the Corps must operate the System to reflect the fact that the
water is in the System.”

2.5  Summary of Corps of Engineers Failure to Address Impacts on Indian
Water Rights

The Corps of Engineers has failed in the Master Manual to identify the impact of Corps
alternatives on the water rights of the Tribes. The Tribes water rights are vested. They exist,
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irrespective of the fact that they have not been quantified. The following are a list of factors not
taken into account by the Corps of Engineers that impact on Indian water rights:

. The depletion analysis addresses future depletions up to 3.2 million acre-feet annually.
The Tribes have not quantified their water rights or their water right claims, but the water
requirements for the irrigable acreage of tribes in the Dakotas (not all acreage entitled to
a water right) exceeds 13 million acre-feet annually with a depletion of approximately 7
million acre-feet annually. A single Tribe in Montana has a compact with the State for
roughly one million acre-feet of water right and an unknown level of associated
depletion. The Corps has not taken the level of future irrigation depletion into account for
the Indian reservations on the Missouri River Basin.

. The Corps of Engineers has not taken into account additional depletions by non-Indian
interests in the Missouri River. It is not possible to determine the portion of the 3.2
million acre-feet annually that is allocated to Indian and non-Indian depletions.

. The Corps of Engineers was able to relate economic impact to future depletions ranging
from 0 to 3.2 million acre-feet annually. Yet, the Corps of Engineers found that it could
not consider any data points that would bracket the future consumptive use of water by
Indian tribes in the Missouri River Basin. If reasonable assumptions could be made with
respect to the level of future depletions, it is clear that assumptions could also be made
with respect to the contribution of Indian uses to those future levels of depletions.

. Analysis of impacts on future Indian uses does not provide any information master
manual alternatives of the impacts on vested, unquantified Indian water rights. The
Master Manual process will end with reliance on an operating plan for the Missouri River
by a diverse group of interests adverse to quantification of significant amounts of water
rights for Missouri River basin tribes. The Standing Rock Sioux Tribe has prepared a
resolution in support of this statement. What protection does the Standing Rock Sioux
Tribe have from those interests concerned with the greatest NED benefit (Table 5),
namely hydropower? Those interests will rely on the water control plan adopted at the
end of the Master Manual process and will oppose the quantification of Indian water
rights of any magnitude (7.6 million acre-feet of depletion annually or 1 million acre-feet
annually, for example) on the basis that hydropower benefits would be reduced by
approximately $13 million annually for each one million acre-feet of Indian depletion
aside from any non-Indian depletion. Similarly, the greatest opposition to a significant
quantification of Indian water rights may come from those interests that rely on the water
control plan for navigation irrespective of the fact that each million acre-feet of future
depletion results in as little as $0.4 million in reduced annual NED benefit, according to
the Corps of Engineers.

The Corps of Engineers is entirely silent on the “chilling effect” (or in NEPA terms, the
impact) of a future water control plan on the future quantification of Indian water rights in a state
court forum or in a congressionally authorized settlement, a chilling effect caused by the reliance
of others on the benefits presented in the Master Manual. The Tribes will be fully prejudiced by
the reliance of others on hydropower, water supply, recreation, navigation and environmental
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maintenance or enhancement. On the other hand, if the Corps of Engineers had addressed the
issue, Congress or other policymakers could take action to address the issue before reliance by
others is placed on a new water control plan. This issue is ripe for consideration by the Council
on Environmental Quality from a NEPA perspective. This issue is ripe for consideration by.
Congress from a vested property right perspective.

It is asserted here that the analysis of impacts in the Master Manual on Indian water
rights is missing completely and the analysis of impacts on Indian resources is unquantifiable. It
is based simply on percentages of enhancement or degradation, and there was no effort to
identify economic impacts on the Tribes.

3. Dominion, History and Source of Title to Rights to Use of Water by Indian Tribes in
the Missouri River, Its Tributaries and Its Aquifers.

In the narrative that follows, the tribes set out the history of their use and proprietorship
of the lands, rivers and other resources of the Missouri River basin well before and during the
initial encroachments by Americans of European descent. The favorable Indian law protecting
the tribes” water rights through the 1960s is also presented. This view of our water rights is held
by the Standing Rock and Oglala Sioux Tribes.

The changes in that favorable law that are removing all Indian protections for future
adjudications, equitable settlements and damage claims for constitutional takings are also set
out, The systernatic approach and unwritten policy of the agencies of the United States to
discount Indian water rights over the past century are described as well as the continuation of
that approach and policy by the Corps of Engineers in the Master Manual Update.

The tribes cannot countenance the implementation of the Master Manual Update absent
the proper, fair and equitable treatment of our water right claims. Because such treatment is not
possible in the current atmosphere in the State Courts and in the federal agencies, the Tribes
make a proposal for legislative action that would permit tribal participation in the economy of
the Missouri River without resolving the magnitude and extent of the water rights of the Tribes
and without prejudicing a future resolution. (See Section 7).

3.1 Early History to 1889

In 1803 when Lewis and Clark began to explore the Louisiana Purchase and use the
Missouri River as their principal route of ingress and egress, the tribes held full dominion within
the basin. They were the full possessors and owners of ...all Rivers belonging to the region and all the
soil, plains, woods, mountains, marshes, lakes, with the fish and wildlife of every kind, within the said limits, all
mines of whatsoever kind, and were invested with all the Rights, Jurisdictions, Privileges, Prerogatives, Liberties,
Immunities, and Rights and Temporal Franchises whatsoever.... {see Kilty quote, p. 16, infra)

Then came the American Fur Company, the Rocky Mountain Fur Company and others.
The wealth of the Missouri River basin was mined for the benefit of the worldwide beaver trade.
The Indians were major participants in this industry and greatly assisted the beaver economy in

12
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the 1820s through the 1840s. St. Louis became the gateway to the West, a major trading center,
source of supply for the fur trade and home of the great fur companies whose beaver pelts drove
a significant part of the national economy in these early years. The Indians interacted extremely
well with the fur traders and mountain men and participated heavily in this economy. So taken
with the Indian way of life were many, that they adopted Indian values even when returning to
homelands as far away as Europe.

But by 1833 storm clouds rose over the fur trade. The world market was beginning to
decline as felt was being manufactured from less expensive materials and silk was replacing
beaver in the worldwide fashion industry. DeVoto reports that by the 1840s the big companies
were living on buffalo robes and other trade, and the beaver were supplied primarily by small
companies for manufacturing of coats and other apparel. (Devoto, Across the Wide Missouri).

The Missouri River was the principal trade route for the Indians and the trappers during
these decades, and trading centers, such as Fort Pierre, Fort Union and Fort Benton brought some
change in life style to the Indians and the region but not changes in dominion by the Tribes over
the full extent of their ancestral lands and resources.

Trade brought tragedy in 1837 when smallpox invaded the Tribes, carried, at least in part,
on the Missouri River vessel, St. Pefer’s. While Europeans had evolved with a degree of
resistance to smallpox, the Indians had not been exposed during their North American evolution,
and smallpox was devastating. Complete tribes and bands were virtually annihilated by the
disease. The Mandans, for example, were reportedly reduced from 1,600 members to less than
100 members between summer 1837 and spring 1838. Others that survived did so by migrating
in small bands to the hills to avoid contamination. Still, the Tribes maintained dominion over the
basin of the Missouri River and its resources. The exact toll on population numbers and human
suffering cannot be fully understood or appreciated. Smallpox combined with the loss of the
buffalo, the mainstay of the traditional Indian economy, were to viciously devastate the Tribes
for the remainder of the century.

The Louisiana Purchase west of Minnesota Territory was not open to white settlement
until the passage of the Kansas-Nebraska Act in 1854. The area, then known as Nebraska
Territory, was organized to include parts of present North and South Dakota, Montana,
Wyoming, Nebraska and Colorado. The House passed a bill in early 1853 for the organization
of Nebraska Territory. The bill contained no mention of slavery or the Missouri Compromise,
and it was generally assumed that slavery would be forbidden north of 36 degrees 30 minutes as
provided in the Missouri Compromise. The Senate failed to pass the measure. Southerners
provided the opposition. But settlers were moving across the Missouri River into what had
recently been called "permanent Indian country."'

'Fehrenbacher, Don E,, 1978, The Dred Scott Case, p. 179.
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Stephen Douglas reported a bill on January 4, 1854, for the organization of Nebraska as a
single large territory stretching from 36 degrees 30 minutes (the line dividing North from South
on the slavery issue in the Missouri Compromise) to the Canadian boundary. The bill
incorporated the slavery "nonintervention" provisions of the Utah and New Mexico territorial
acts. The formation of Nebraska territory was designed by Douglas to favor his presidential
candidacy and to secure southern votes in the elections of 1856. The rationale was that
“nonintervention” by the federal government on the question of slavery or "popular sovereignty"
by the territorial inhabitants was more favorable to the southern voters than “prohibition” of
slavery north of the Missouri Compromise line, the rule that had operated since 1850. Nebraska
territory, as proposed by Douglas, would greatly extend the area of future settlement to the north
of the Missouri Compromise where, through “nonintervention” the inhabitants would be
permitted, not Congress, to decide the slavery question. To permit inhabitants to decide the
slavery question, required inhabitants; and settlement was encouraged in the Missouri River
basin, known to some as the “Great American Desert.” Encroachment on the dominion of the
Missouri River basin Tribes was, for the first time, beginning on a large-scale. The transient
trappers and missionaries were being replaced by permanent settlers.

Also, a factor impacting the dominion of the Tribes in the Missouri River basin was the
decision to locate a Pacific Raiiroad north of the Missouri Compromise line rather than to the
south. The Union Pacific would be built into Omaha although the decision to build would be
several years in the future.

It was now time for protection against the Indians. The 1851 treaty at Fort Laramie (1)
established a territory of each of the tribes in the Missouri River basin, (2) provided for the
construction of roads by the United States through the area, (3) called for the end of depredations
upon white settlers by the Indians and (4) compensated the Tribes for damages in recognition of
their dominion over their lands and resources. The area provided for the Sioux, covering parts of
five states, is shown on the following map.




92

By 1868, the Territory of the Sioux was significantly diminished by Treaty establishing
he Great Sioux Reservation as shown by the map above. The Great Sioux Reservation “...set
ipart [the lands, resources and continued dominion over the lands] for the absolute and
indisturbed use and occupation...” of the Indians. With the enabling of South Dakota as a state
n 1889, the Great Sioux Reservation was diminished by act of Congress to the boundaries of
eservations shown on the map in South Dakota.

These lands were set aside as a “permanent homeland.” Within these boundaries, subject
o further acts of Congress as may apply, the Tribes of the said reservations have undiminished

itle and retain ...all Rivers belonging to the region and all the soil, plains, woods, mountains, marshes, lakes,
vith the fish and wildlife of every kind, within the said limits, all mines of whatsoever kind, and were invested with
1l the Rights, Jurisdictions, Privileges. Prerogatives, Liberties, Immunities, and Rights and Temporal Franchises
vharsoever....within the present boundaries.

3.2 Character of Claims to Indian Water Rights within 1889 Reservation Boundarie:

Table 6 is not endorsed by any Indian Tribe individually or collectively. No Tribe
ntends to make a claim to waters of the Missouri River, its tributaries or its aquifers as part of
‘his document.

Without input or participation by the Tribes, the Bureau of Indian Affairs funded the
development of a report entitled “Missouri River Basin Water Supply and Water Requirements
of United Sioux Indian Reservations™ dated February 1979. Table 6 is taken from p. 3-2 of that
document and is presented here as a measure of the collective magnitude of claims that could
ootentially be made by Tribes to the waters of the Missouri River, its tributaries and its aquifers
based upon the land-base within the diminished reservation boundaries where dominion over
retained lands and resources has continued with unbroken chain of title.

In addition to water requirements for irrigation, the tribes have valid claims to water for
municipal, rural and industrial; livestock; minerals; hydropower; environmental; cultural and all
TABLE 6

SUMMARY OF IRRIGATION WATER REQUIREMENTS
FOR SIOUX INDIAN RESERVATIONS

Irrigation
Unit Water Totat Water
Requirement  frigable  Requirement
Resarvation af per acre)  Acreage  {af per year
Standing Rock 435 303,650 1,320,878
Lower Brule 4.94 38,246 188,935
Spirit Lake 394 142,465 561,312
Flandreau 4.13 2179 8,999
Rosebud 485 445,474 2,160,549
Santee 4.68 31,822 148,927
Crow Creek 4.94 81,561 402,911
Pine Ridge 451 670540 3,024,176
Cheyenne 480 377,860 1.813,728
Sissetan 425 805802 2,575,084
Yankton 468 273023 1,277,748
Total 454 2972731 13,483,246
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other purposes consistent with the arts of civilization. When combined with irrigation claims,
the accumulated totals could exceed 14 million acre-feet annually as contrasted with the natural
flow of the Missouri River at Sioux City, Iowa, of 28 million acre-feet annually. Table 6 clearly
demonstrates a significant potential claim to water by Indian tribes within the existing
reservation boundaries. Not included are additional claims for water in the 1851 and 1868
Treaty areas outside the 1889 boundaries of the respective Reservations. 1t should be noted that
the values presented in Table 6 do not include all Indian reservations within the Missouri River
basin, but only selected reservations in North and South Dakota. The nature of our claim is
presented in the following narrative.

The right of the Crown of Great Britain to the territory of North America was derived
from the discovery of that continent by Sebastian Cabot, who in 1498 explored a greater part of
the Atlantic Coast under a Commission from King Henry VII and took formal possession of the
continent as he sailed along the coast. Those commissioned by the Crown to settle in North
America were cognizant of the rights, titles and interests of the original possessors. In the
proprietary of Maryland, granted to George Calvert, Lord Baltimore, in 1632, for example, it was
recognized by English law evolving over a period of 1,500 years prior to the discovery of
America that the rights of the ancient possessors were specific and could not be ignored by a just
occupier. The following was the rationale:

The roving of the erratic tribes over wide extended deserts does not form a possession which
excludes the subsequent occupancy of immigrants from countries overstocked with inhabitants.
The paucity of their numbers in their mode of life, render them unable to fulfill the great purposes
of the grant [by the King to the Proprietary of Maryland]. Consistent, therefore, with the great
Charter to mankind, they (Tribes) may be confined within certain limits. Their rights to the
privileges of man nevertheless continue the same: and the Colonists who conciliated the affections
of the aborigines, and gave a consideration for their territory, have acquired the praise due to
humanity and justice. Nations, with respect to the several communities of the earth, possessing all
the rights of man, since they are aggregates of man, are governed by similar rules of action. Upon
those principles was founded the right of emigration of old: upon those principles the Phenicians
and Greeks and Carthagenians settled Colonies in the wilds of the earth.... In a work treating
expressly of original titles to Land it has been thought not amiss to explain... the manner in which
an individual obraining from his Sovereign an exclusive licence, with his own means, to lead out
and plant a Colony in a region of which that Sovereign had no possession. proceeded to avail
himself of the privilege or grant, and to reconcile or subject to his views the people occupying and
claiming by natural right that Country so bestowed... in particular, an history, already referred to,
of the Americans settlements, written in 1671, after speaking of the acquisition of St. Mary's
continues ‘and it hath been the general practice of his Lordship and thase who were employed by
him in the planting of the said province, rather to purchase the natives' interest... than to take from
them by force that which they seem to call their right and inheritance, to the end all disputes might
be removed touching the forcible encroachment upon others, against the Law of nature or
nations... When the earth was the general property of mankind, mere occupancy conferred on the
possessor such an interest as it would have been unjust, because contrary to the Law of Nature, to
take from him without his consent: and this state has been happily compared to a theatre, common
to all; but the individual, having appropriated a place, acquires a privilege of which he cannot be
dispossessed without injustice’. ... the Grant [to Lord Baltimore] comprehended ‘all Islands and
Islets within the limits aforesaid, and all Islands and etc. within ten marine leagues of the Eastern
Shore, with all Ports, Harbors, Bays, Rivers, and Straits, belonging to the region or Islands
aforesaid, and all the soil, plains, woods, mountains, marshes, Lakes, Rivers, Days, and Straits,
with the fishing of every kind, within the said limits': all mines of whatsoever kind, and patronage
and advowson of all Churches. Lord Baltimore ... was invested with all the Rights, Jurisdictions,
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Privileges, Prerogatives, Royalties, Liberties, Immunities, and Royal Rights and Temporal
Franchises whatsoever, as well by sea as by land, within the Region, Islands, Islets, and limits
aforesaid...(Source: John Kilty. Land Holder's Assistant and Land Office Guide.

Baltimore: G. Dobbin & Murphy, 1808. MSA SC 5165-1-1). and;

The Proclamation of 1763 by King George IIT was consistent with the foregoing and
recognized title to the land and resources reserved by the American Indians of no lesser character
or extent than the Charter to Lord Baltimore:

And whereas it is just and reasonable, and essential to our Interest, and the Security of our
Colonies, that the several Nations or Tribes of Indians with whom We are connected, and who live
under our Protection, should not be molested or disturbed in the Possession of such Parts of Our
Dominions and Territories as, not having been ceded to or purchased by Us, are reserved to them,
or any of them, as their Hunting Grounds -- We do therefore, with the Advice of our Privy Council,
declare it to be our Royal Will and Pleasure, that no... Governor or Commander in Chief in any of
our other Colonies or Plantations in America do presume for the present, and until our further
Pleasure be known, to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
or Sources of any of the Rivers which fall into the Atlantic Ocean from the West and North West,
or upon any Lands whatever, which, not having been ceded to or purchased by Us as aforesaid,
are reserved to the said Indians, or any of them. And We do further declare it to be Our Royal Will
and Pleasure, for the present as aforesaid, to reserve under our Sovereignty, Protection, and
Dominion, for the use of the said Indians, ... all the Lands and Territories lying to the Westward of
the Sources of the Rivers which fall into the Sea from the West and North West as aforesaid. And
We do hereby sirictly forbid, on Pain of our Displeasure, all our loving Subjects from making any
Purchases or Settlements whatever, or taking Possession of any of the Lands above reserved,
without our especial leave and Licence for that Purpose first obtained, And We do further strictly
enjoin and require all Persons whatever who have either wilfully or inadvertently seated
themselves upon any Lands within the Countries above described. or upon any other Lands which,
not having been ceded to or purchased by Us, are still reserved to the said Indians as aforesaid,
Jorthwith to remove themselves from such Settlements. And whereas great Frauds and Abuses have
been committed in purchasing Lands of the Indians, to the great Prejudice of our Interests. and to
the great Dissatisfaction of the said Indians: In order, therefore, to prevent such Irregularities for
the future, and to the end that the Indians may be convinced of our Justice and determined
Resolution to remove all reasonable Cause of Discontent, We do, with the Advice of our Privy
Council strictly enjoin and require, that no private Person do presume to make any purchase from
the said Indians of any Lands reserved to the said Indians, within those parts of our Colonies
where We have thought proper to allow Settlement.: but that, if at any Time any of the Said Indians
should be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in our
Name, at some public Meeting or Assembly of the said Indians, to be held for that Purpose by the
Governor or Commander in Chief of our Colony respectively within which they shall lie: and in
case they shall lie within the limits of any Proprietary Government, they shall be purchased only
Jor the Use and in the name of such Proprietaries, conformable to such Directions and
Instructions as We or they shall think proper 1o give for that Purpose....

Given ar our Court at St. James's the 7th Day of October 1763, in the Third Year of our Reign.

After the American Revolution and consistent with the foregoing, the United States
Supreme Court by 1832 relied upon the ancient concepts of its predecessor Great Britain and
recognized the property rights of Indians in the classical case of Worcester v. the State of
Georgia:

America, separated from Europe by a wide ocean, was inhabited by a distinct people, divided into
separate nations, independent of each other and of the rest of the world, having institutions of
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their own and governing themselves by their own laws. It is difficult to comprehend the
proposition, that the inhabitants of either quarter of the globe could have rightful original claims
of dominion over the inhabitants of the other, or over the lands they occupied; or that the
discovery of either by the other should give the discoverer rights in the country discovered, which
annulled the pre-existing rights of its ancient possessors. (6 P 515, p. 543)

... This principle, acknowledged by all Europeans, because it was the interest of all to
acknowledge it, gave to the nation making the discovery, as its inevitable consequence, the sole
right of acquiring the soil and making settlements on it. It was an exclusive principle which shut
out the right of competition among those who had agreed to it; not one which could annul the
previous rights of those who had not agreed 1o it. It regulated the right given by discovery among
the European discovers, but could not affect the rights of those already in possession, either as
aboriginal occupants, or as occupants by virtue of a discovery made before the memory of man.....

... This soil was occupied by numerous and warlike nations, equally willing and able 10 defend
their possessions. The extravagant and absurd idea, that the feeble settlements made on the
sea-coast, or the companies under whom they were made, acquired legitimate power by them to
govern the people, or occupy the lands from sea to sea, did not enter the mind of any man. They
were well understood to convey the title which, according to the common law of European
sovereigns respecting America, they might rightfully convey, and no more, This was the exclusive
right of purchasing such lands as the natives were willing to sell. The Crown could not be
understood to grant what the Crown did not effect to claim; nor was it so understood.

(6 P 515, p. 544-545) (Emphasis supplied); and

The principles in the case of Worcester v. Georgia are ancient as shown above and are
the foundation of the principles announced by the U. S. Supreme Court three quarters of a
century later relating to the Yakima Indian Nation in the case of United States v. Winans (198
U.S. 371). Title of the Indians in their property rights was fully acknowledged, and the Treaty
was interpreted as a grant of property to the United States in the area not reserved by the Tribe to
itself.

The right to resort to the fishing places in controversy was a part of larger rights possessed by the
Indians, upon the exercise of which there was not a shadow of impediment, and which were not
less necessary to the existence of the Indians than the atmosphere they breathed. New conditions
came into existence, o which those rights had to be acc dated. Only a limitation of them,
however, was necessary and intended, not a taking away. In other words the Treaty was not a
grant of rights to the Indians, but a grant of rights from them - a reservation of those not granted.
(Emphasis supplied); and

The U. $. Supreme Court case of Henry Winters v. United States (207 US 564) found that
reservation of water for the purposes of civilization was implied in the establishment of the
Reservations:

The Reservation was a part of a very much larger tract which the Indians had the right to occupy
and use and which was adequate for the habits and wants of a nomadic and uncivilized people. It
was the policy of the Government, it was the desire of the Indians, 1o change those habits and to
become a pastoral and civilized people. If they should become such the original tract was too
extensive, but a smaller tract would be adequate with a change of conditions. The lands were arid
and, without irrigation, were practically valueless.

... That the Government did reserve them we have decided, and for a use which would be

necessarily continued through vears, This was done May [, 1888, [at Fort Belknap] and it would
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be extreme 10 believe that within g year later [when the state of Montana was created] Congress
destroyed the Reservation and 100k from the Indians the consideration of their grany, leaving them

a barren waste - took from them the means of continuing their old habits, vet did not leave them
the power to change 10 new ones." (207 U 8§ 574, p. 576 577); and

The case of United States v. Ahtanum Irrigation District (236 Fed 2nd 321, 1956) applied
the Worcester-Winans-Winters concepts on Ahtanum Creek, tributary to the Yakima River and
northern boundary of the Yakima Indian Reservation:

The record here shows that an award of sufficient water to irrigate the lands served by the
Ahtanum Indian irrigation project system as contemplated in the year 1915 would take
substantially all of the waters of Aktanum Creek. It does not appear that the waters decreed to the
Indians in the Winters case operated to exhaust the entire flow of the Milk River, but, if so, that is
merely the consequence of it being a larger stream. As the Winters case, both here and in the
Supreme Court, shows, the Indians were awarded the paramount right regardless of the quantity
remaining for the use of white setilers. Our Conrad Inv. Co. Case, supra, held that what the
non-Indian appropriators may have is only the excess over and above the amounts reserved for the
Indians. It is plain that if the amount awarded the United States for the benefit of the Indians in the
Winters Case equaled the entire flow of the Mitk River, the decree would have been no different.
(236 F. 2nd 321, p. 327) (Emphasis supplied); and

These concepts were further advanced in Arizona v California, 373 U.S. 546, 596-601
(1963):

The Master found as a matter of fact and law that when the United States created these
reservations or added to them, it reserved not only land but also the use of enough water from the
Colorado [River] to irrigate the irrigable portions of the reserved lands. The aggregate quantity
of water which the Master held was reserved for all the reservations is about 1,000,000 acre-feet
to be used on around 135,000 irrigable acres of land....

It is impossible to believe that when Congress created the Great Colorado River Indian
reservation and when the Executive Department of this Nation created the other reservations they
were unaware that most of the lands were of desert kind -- hot scorching sands -- and the water
from the River would be essential to the life of the Indian people and 1o the animals they hunied
and erops they raised. We follow it {Winters] now and agree that the United States did reserve the
water rights for the Indians effective as of the time Indian Reservations were created. This means,
as the Master held, that these water rights, having vested before the Act [Boulder Canyon Project
Act] became effective on June 25, 1929, are present perfected rights and as such are entitled 1o
priority under the Act. We also agree with the Master's conclusion as to the quantity intended to
be reserved. He found that water was intended to satisfy the future as well as present needs of the
Indian reservations.... We have concluded, as did the Master, that the only feasible and fair way
by which reserved water for the reservations can be measured is irrigable acreage. The various
acreage of irrigable land which the Master found to be on the different reservations we find to be
reasonable.
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4. The Missouri River Master Manual Review and Update Expressly Fails to Consider
Indian Water Rights and Perpetuates the Long-Standing Policy te Not Develop
Indian Water for the Benefit of the Indians

The United States Army Corps of Engineers makes the following statement describing
how the Corps fails to recognize or consider Indian water rights in its Master Water Control
Manual for the future operation of the Missouri River, thereby committing Missouri River water
to operational priorities and creating an insurmountable burden for the future exercise of the
rights to the use of water by the Tribes as reserved from time immemorial:

The Missouri River basin Indian tribes are currentlv in various stages of quantifying their potential future
uses of Mainstem System water. It is recognized that these Indian tribes may be entitled to ceriain reserved
or aboriginal Indian water rights in streams running through and along reservations. Currently, such
reserved or aboriginal rights of tribal reservations have not been quantified in an appropriate legal forum
or by compact with three exceptions.... The Study considered only existing consumptive uses and
depletions; therefore, no potential tribal water rights were considered. Future modifications to system
operation, in accordance with pertinent legal requirements, will be considered as tribal water rights are
quantified in accordance with applicable law and actually put 10 use. Thus, while existing depletions are
being considered, the Study process does not prejudice any reserved or aboriginal Indian water rights of
the Missouri River basin Tribes. (PDEIS 3-64).

The United States, acting through the Corps and with the acquiescence of the Secretary
of Interior and the Department of Justice, fails to recognize or properly consider the vested rights
of the Tribes, which serves the purpose of making irretrievable commitments to (1) navigation in
the lower basin, (2) maintenance of reservoir levels in the upper basin and (3) fish, wildlife and
endangered species throughout the upper and lower basins. These commitments are violations of
the constitutional, civil, human and property rights of the Tribes and are a continued
encroachment on the Tribes’ dominion over their lands and resources included in the litany of
events described above and beginning in 1803.

We now briefly review the Post-WWII policy adopted by the Bureau of Reclamation and
the Corps of Engineers in carrying forward the provisions of the Pick-Sloan plan approved by
Congress in the 1944 Flood Control Act..

On the Standing Rock Indian Reservation, the Pick Sloan Plan contemplated the
development of the Grand River:

Although 66,680 acres in the Grand River basin in South Dakota was found to be adapted to irrigation, full
regulation of the water supply will permit development of only 28,500 acres, which will be accomplished by
creating the Shadehill Reservoir of a capacity of 134,000 acre-feet, and by serving 13,000 acres by a
gravity canal diverting from the river at the reservoir. Return flow from land irrigated with water from this
reservoir will be picked up in the Blue Horse Reservoir some 28 miles downstream, where a capacity of
50,000 acre-feet will be provided to serve 16,500 acres of land and 46 smaller pumping wunits, ranging from
85 - 1,285 acres each. Much of the land below the Blue Horse Reservoir is within the Standing Rock
Indian Reservation, and is owned by Indians, while practically all of the land above the Blue Horse
Reservoir is in private white ownership. {Senate Doc. 191, p. 76).

20



98

The Bureau of Reclamation constructed the Shadehill Irrigation Project, but no Indian

land was ever developed within the Standing Rock Indian Reservation. In connection with the
Shadehill project, the Indian Service wrote as follows at the time of the project implementation:

Under the authorities, the waters involved in the cases arising from interference with waters on, bounding,
or flowing through Indian reservations are not open to appropriation by individuals to the detriment of the
Indian wards of the United States who may require such for agricultural and domestic uses, even though
there is no present great water use because of the failure of the trustee, the United States, to foster or
permit irrigation on or for the Indian lands ... the Indian lands on the Standing Rock Reservation, state of
South Dakota, enjoy prior reserved rights for the use of the waters of the Grand River and its tributaries for
(1) the lands in Tribal ownership and (2) allotted lands. This property right was retained by the provisions
on the Treaty of April 29, 1868 ..., subsequent acts of Congress and in proclamations of the President of the
United States which further defined the area of the Standing Rock Sioux Tribe... (Walter J. Turnbulli,
February 10, 1949, U.S. Bureau of Indian Affairs, Billings, Montana),

Following the building at Shadehill, the U.S. Army Corps of Engineers built the

Bowman-Haley project with a capacity of 93,000 acre-feet on the North Fork of the Grand River
(1966). The project followed 60 years of investigation by the Bureau of Reclamation and Corps
of Engineers and was intended to irrigate 2,200 to 8,000 acres. This project further encroached

on the physical capability of the Standing Rock Sioux Tribe to develop irrigation within the
Reservation, irrespective of the Tribes prior and superior water rights.

Numerous other examples of encroachment on the water rights of the Indian tribes in the
Missouri River basin can be cited. The Pine Ridge Indian Reservation in the southwest corner of
South Dakota relies upon the White and Cheyenne Rivers as sources of Winters doctrine rights

to the use of water. However, the Whitney Irrigation Project has dominated the flows of the
White River since the 1920s. The Bureau of Reclamation wrote as follows in 1968:

All of the water resources of the White River arising in Nebraska have already been utilized by the Whitney
Irrigation District, an area of some 10,000 acres, served by an inland reservoir of 15,000 acre-foot
capacity. A supply canal for this reservoir diverts a spring flow in the White River, which is markedly
uniform throughout the year. In South Dakota, the remaining watershed produces an exceedingly erratic
run-off, with high discharges from summer rain storms, which fall on the prairie area and on a large area
of shale badlands, that produce quick and heavily silt-laden run-off. A reservoir of 70,000 acre-foot
capacity at the Rocky Ford site {Pine Ridge Indian Reservation] about 25 miles upstream from the town of
Interior, will furnish an adequate water supply for 42,000 acres of small units, scattered from the reservoir
site to the mouth of the river, all of which must be served by pumps. Power to operate pumps will be
imported into the basin. The available water supply will serve less than half of the area of land in the basin
which is adapted to irrigation. (Senate Doc. 191, p. 78).

Thus, it was well-known by the Bureau of Reclamation and Corps of Engineers as they

developed the Pick Sloan Plan that the prior and superior water rights of the Oglala Sioux Tribe
of the Pine Ridge Indian Reservation were adversely impacted by the Whitney Irrigation Project
and that a physical solution was possible by building the Rocky Ford Dam and irrigating Indian

land within the Pine Ridge Indian Reservation. Subsequent investigations by the Bureau of
Reclamation identified the Slim Butte Reservoir as an alternative storage site. Reclamation
described that project as compatible with the present level of water resources development in

Nebraska, immediately south of the boundary of the Pine Ridge Indian Reservation. As late as
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1977 the Bureau of Reclamation acknowledged the prior and superior rights of the Oglala Sioux
Tribe but proceeded nevertheless to assist, financially and otherwise, the Whitney irrigation
Project with rehabilitation and upgrading of its facilities:

On September 13, 1973, the regional loan engineer and chief, water and land of the Missouri-Oahe Project
office, met with members of the District, board members and District's Attorney to discuss the potential
project. Representatives on the Fish & Wildlife Service, Soil Conservation Service, and Nebraska
Department of Water Resources participated in the meeting. Based on discussions with the Bureau, the
District subsequently requested the Bureau for an opinion on the water rights of the Whitney irrigation
district, particularly with respect to the downstream Indian Reservation. {Bureau of Reclamation, 1977).

Please be advised that we have examined the report {of the Whitney Irrigation District} and believe it to be
legally sufficient. The sponsor is an irrigation district organized, qualified, and under State law to, among
other things, enter into contracts with the United States, acquire lands and interest in lands and hold water
rights. (Bureau of Reclamation, 1977).

The governor of Nebraska, on January 10, 1977, confirmed that the State of Nebraska
recognized the water rights on the Whitney Irrigation District:

The application for a Small Reclamation Project Loan submitted by the Whitney Irrigation District appears
to be financially feasible. In addition, water rights claimed by the applicant are adequate and valid.
Therefore, | would recommend that the loan application of the Whitney frrigation District be forwarded to
the Secretary of the Interior for consideration. (Exxon, 1877).

It is clear that the United States knew that the Whitney Irrigation Project dominated the
dependable water supplies of the White River and that additional storage facilities were needed
{with upstream diversion by the Whitney Irrigation Project) on the Pine Ridge Indian Reservation
to accomplish irrigation using the water rights retained and held by the Oglala Sioux Tribe.
Nevertheless, the United States did not proceed to resolve the water right conflict between the
Oglalas and the claimants to the water rights of the Whitney Irrigation District. Reclamation
assisted the District as recently as 1977 in the rehabilitation of its project. Both the Oglala Sioux
and the Rosebud Sioux tribes remained affected by the Whitney lrrigation Project and the actions
of the United States respecting the White River.

The plans for the development of the Cheyenne River in the Pick Sloan Plan were as
follows:

... Cheyenne River is the largest tributary of the Missouri in South Dakota... one other Reclamation Project
has been authorized, namely the Angostura project in the southwest part of the Cheyenne River watershed,
whereby the construction of Angostura Reservoir with a capacity of 160,000 acre-feet water can be
supplied by gravity to a 16,000 acre project in the vicinity of Hot Springs, South Dakota, and to 25,300
acres in 49 scattered pumping units along the lower reaches of the River... {Senate Doc. 191, p. 76).

The Cheyenne River is a source of Indian water rights of the Oglala Sioux Tribe of the
Pine Ridge Indian Reservation and the Cheyenne River Sioux Tribe of the Cheyenne River
Indian Reservation. Despite the potential for Indian development identified in the Pick Sloan
Plan for the Pine Ridge and Cheyenne River Indian reservations, the Angostura project was
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constructed exclusively on non-Indian lands, upstream from both the Pine Ridge and Cheyenne
River reservations.

For the past century there has been a consistent pattern of developing Bureau of
Reclamation projects throughout the Missouri River basin that rely upon Indian land and water.
The physical supplies available to the Tribes (both quantity and quality) have been diminished to
the point that they are presently unusable in some instances by the Tribes. Currently, the Indian
tribes of the Missouri River basin, particularly in Montana and Wyoming are being required to
adjudicate their water rights in hostile State Courts. These adjudications are for the purpose of
confirming that the Bureau of Reclamation and private irrigation projects can continue at their
present level of development without interference by the Tribes. Technical criteria have been
developed by the United States Departments of Justice and Interior that place unworkable
barriers on the Tribes in State/McCarran Amendment adjudications. At no time has the Bureau
of Reclamation or the Corps of Engineers been required to face the burdens of proof imposed by
the criteria developed by the Departments of justice and Interior for justifying non-Indian
projects.

In North and South Dakota there was a considerable taking of Indian land for building
the mainstem dams required by the Pick Sloan plan. All of the main stem reservoirs in North
and South Dakota, Lake Sakakawea, Lake Oahe, Lake Sharpe, Lake Francis Case and Lewis and
Clark Lake, are bordered, in part, by Indian reservations. The affected reservations from
upstream to downstream include Fort Berthold, Standing Rock, Cheyenne River, Lower Brule,
Crow Creek, Yankton, Rosebud and Santee. The 1868 Treaty established the east bank of the
Missouri River as the eastern boundary of the Great Sioux Reservation. This underscored the
importance of the Missouri River to the Sioux Tribes. They wanted their Reservation to embrace
the full channel of the River at a time when common practice would have set the boundary at the
middle of the River or the western bank. When gold was discovered in the Black Hills after the
Treaty of 1868, the United States lost interest in preserving the "permanancy” of the Great Sioux
Reservation promised by the Treaty of 1868:

... the United States agrees that the following District of Country... shall be... set apart for the absolute and
undisturbed use and occupation of the Indians herein named.... (Kappler, 1904, quoted from 1868 Treaty
establishing the Great Sioux Reservation, p. 998).

The division of the Great Sioux Reservation into nine smaller parts by the 1889 acts of Congress,
included the above named reservations.

While the Tribes contemplated development of parts of their retained resources (title to
which was unbroken) as authorized by the Pick Sloan plan, they were quickly disappointed. The
Summary Forward of the Pick Sloan Plan provided that all planning would be coordinated, and
such planning necessarily required consideration of the Tribes' rights to the use of water, but no
such coordination was undertaken; and, as shown, there was a studied avoidance to address
Indian water rights. To the contrary Indian lands were taken for the construction of the dams and
reservoirs needed for the Pick Sloan plan, and the nine foot navigation channel below Sioux City
was constructed across the reservations of the Omahas and the Winnebagos. The Bureau of
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Reclamation and Corps of Engineers proceeded to develop non-Indian projects as previously
described. A total of 349,566 acres of Indian land were taken by subsequent acts of Congress to
build the main stem reservoirs in North and South Dakota. This included 55,994 acres taken on
the Standing Rock Indian Reservation. The taking acts were dated from 1949 through 1962.
The taking of Indian lands amounted to 23% of the total 1,499,759 project acres required for the
dams and reservoirs.

it was shown in Table 6 and the accompanying narrative that the Tribes can present a
valid and dignified claim for Missouri River water based on an unbroken chain of title and
stemming from their original dominion over all the lands, rivers and resources of the basin of 14
million acre-feet annually from a natural flow of the Missouri River at Sioux City, lowa, of 28
million acre-feet annually. To further demonstrate that the policy of the Corps of Engineers in
the Master Manual Update is long-standing, Exhibit 1 is presented to display the conclusions of
the Secretary a Interior in concert with the Corps of Engineers in the mid-1970s when the
Secretary was proposing to market | million acre-feet annually to the states of Montana, North
Dakota and South Dakota for industrial purposes, namely the development of coal. The Draft
Environmental Impact Statement on water marketing provides the source of information for
Exhibit 1. The purpose of the analysis by the Bureau of Reclamation on behalf of the Secretary
was to show that for 50 years into the future, there would be a surplus of water in the Missouri
River totaling 1.2 million acre-feet annually and, therefore, the Secretary could market the 1.0
million acre-feet proposed.

Exhibit | shows the average annual flow with zero depletions (natural flow) at Sioux
City, Iowa, at 28 million acre-feet annually. It also shows that the average annual flow during
the historic severe drought (1931-1942) with existing reservoirs and zero depletions would be 16
million acre-feet annually. The Corps of Engineers provided the Bureau of Reclamation with its
modeling results of the Missouri River mainstem reservoirs to arrive at the available water
supply during the 1931-1942 drought years.

In the bottom half of the exhibit (green shading), historic depletions to the 1970 level of
development were given at approximately 7.0 million acre-feet annually. Beyond 1970 levels of
depletion to year 2060, the Bureau of Reclamation concluded that
depletions would grow based on (1) future Bureau of Reclamation irrigation (not authorized by
Pick Sloan); (2) Bureau of Reclamation irrigation (authorized by Pick Sloan); (3) private, state
and Indian irrigation development; and (4) municipal, domestic, watershed, fish and wildlife,
stock ponds and other miscellancous uses. These future uses would increase depletions from 7
million acre-feet annually in 1970 to approximately 14 million acre-feet annually through year
2060.

But the telling feature of the Bureau of Reclamation conclusions was that Indian
irrigation development would be included in a category of future irrigation development
involving private and state interests, all of which would limited to less than 500,000 acre-feet
annually. The Bureau of Reclamation was clearly ignoring Indian water rights in the Missouri
River basin and concluding that those rights would not result in the development of more than
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some undefined share of a 500,000 acre-feet block of water logically dominated by state and
private interests. So frequent is the consistent treatment of Indian water rights by the agencies of
the Secretaries of Interior and Defense that an unwritten policy to suppress and diminish Indian
water rights clearly emerges.

5. Nature of National Attacks on Indian Water Rights in the Missouri River

Notwithstanding the favorable decisions of the United States Supreme Court, in practice,
Congress, the executive branch and the judiciary bave (1) limited Indian reserved water rights,
(2) suppressed development of Indian reserved water rights, and (3) permitted reliance by state,
federal, environmental and private interests on Indian water, contrary to trust obligations. The
federal policy has clearly been .. how best to transfer Indian lands and resources to non-
Indians... rather than to preserve, protect, develop and utilize those resources for the benefits of
the Indians.

With an opportunity to study the history of the Winters rule as it has stood row for nearly 50 years, we can
readily perceive that the Secretary of the Interior, in acting as he did, improvidently bargained away
extremely valuable rights belonging to the Indians.... viewing this contract as an improvident disposal of
three quarters of that which justly belonged 1o the Indians, it cannot be said to be out of character with the
sort of thing which Congress and the Department of the Interior has been doing throughout the sad history
of the Government's dealings with the Indians and Indian tribes. That history largely supports the
statement: From the very beginnings of this nation, the chief issue around which federal Indian policy has
revolved has been, not how to assimilate the Indian nations whose lands we usurped, but how best to
transfer Indian lands and resources to non-Indians. {United States v Ahtanum lIrrigation District, 236 F.
2nd 321, 337)

The McCarran Amendment interpretation by the United States Supreme Court, if not in
error, is a further example of the contemporary attack on Indian water rights. The discussion of
the McCarran Amendment here is intended to show why tribes are (1) opposed to state court
adjudications and (2) negotiated settlements under the threat of state court adjudication. In 1952
the McCarran Amendment, 43 U.S.C. 666 (a), was enacted as follows:

Consent is given to join the United States as a defendant in any suit (1) for the adjudication of
rights to the use of water of a River system or other source, or (2} for the administration of such
rights, where it appears that the United States is the owner or in the process of acquiring water
rights by appropriation under State law, by purchase, by exchange or otherwise, and the United
States is a necessary party to such suit,

The McCarran Amendment has been interpreted by the U.S. Supreme Court to require
the adjudication of Indian water rights in state courts. Arizona v San Carlos Apache Tribe, 463
U.S. 545, 564, 573 (1981) held:

We are convinced that, whatever limitation the Enabling Acts or federal policy may have
originally placed on State Court jurisdiction over Indian water rights, those limitations were
removed by the McCarran Amendment.

In dissent, however, Justice Stevens stated:
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To justify virtual abandonment of Indian water right claims to the State courts, the majority relies
heavily on Colorado River Water Conservancy District, which in turn discovered an affirmative
policy of federal judicial application in the McCarvan Amendment. [ continue to believe that
Colorado River read more into that amendment that Congress intended... Today, however, on the
tenuous foundation of a perceived Congressional intent that has never been articulated in
statutory lunguage or legislative history, the Court carves out a further exception to the virtually
unflagging obligation of Federal courts to exercise their jurisdiction. The Court does not - and
cannot - claim that it is faithfully following general principles of law... That Amendment is a
waiver, not a command. It permits the United States to be joined as a defendant in state water
rights adjudications; it does not purport to diminish the United States right to litigate in a federal
Sorum and it is totally silent on the subject of Indian tribes rights to litigate anywhere. Yet today
the majority somehow concludes that it commands the Federal Courts to defer to State Court
water right proceedings, even when Indian water rights are involved.

In Arizona, Montana and other states, general water right adjudications to quantify
Winters Doctrine rights are ongoing. For example in the state of Montana:

(1) the state of Montana sued all tribes in a McCarran Amendment proceeding.

(2) the State of Montana established a Reserved Water Rights Compact Commission.
The purpose of the Commission was to negotiate the Winters Doctrine rights of the
Montana tribes.

(3) the Department of Interior has adopted a negotiation policy for the settlerent of
Indian water rights. The United States Department of Interior has a negotiating team
which works with the Montana Reserve Water Rights Compact Commission and Indian
tribes, some forced by the adjudication in state court, to negotiate, while others are
willing to negotiate.

(4) the Department of Interior makes all necessary funding available to any Tribe willing
to undertake negotiations. A Tribe refusing to negotiate cannot obtain funding to protect
and preserve its Winters Doctrine water rights.

(5) upon reaching agreement between the State of Montana and an Indian tribe,
congressional staff are assigned to develop legislation in the form of an Indian water
rights settlement that may or may not involve authorization of federal appropriations to
develop parts of the amount of Indian water agreed upon between the Tribe and the State
or for other purposes.

(6) in the absence of the desire of a Tribe to negotiate, the State of Montana will proceed
to prosecute its McCarran Amendment case against the Tribe.

This process relies on ongoing litigation to accomplish negotiated settlements of Winters
Doctrine Indian water rights. The process is held out to be a success by the state and federal
governments. However, comparison with the taking of the Black Hills from the Great Sioux
Nation, the taking of the Little Rocky Mountains from the Fort Betknap Indian Reservation and
the taking of Glacier Park from the Blackfeet are valid comparisons. There are elements of force
and extortion in the process.

27



105

In the Wind River adjudication, 753 P. 2nd 76, 94-100 (WY 1988), the State of Wyoming
utilized the McCarran Amendment to drastically diminished the Arapaho and Shoshone Winters
Doctrine water rights in the Big Horn River Basin. The Wyoming Supreme Court found as
follows:

The quantity of water reserved is the amount of water sufficient to fulfill the purpose of the lands
set aside for the Reservation.

The Court, while recognizing that the tribes were the beneficial owners of the reservations timber
and mineral resources... and that it was known to all before the treaty was signed that the Wind
River Indian Reservation contained valuable minerals, nonetheless concluded that the purpose of
the reservation was agricultural, The fact that the Indians fully intended to continue to hunt and
Jish does not alter that conclusion.... The evidence is not sufficient to imply a fishery flow right
absent a treaty provision.... The fuct that the tribes have since used water for mineral and
industrial purposes does not establish that water was impliedly reserved in 1868 for such uses.
The District Court did not err in denying a reserved water right for mineral and industrial uses...
the District Court did not err in holding that the Tribes and the United States did not introduce
sufficient evidence of a tradition of wildlife and aesthetic preservation that would justify finding
this to be a purpose for which the Reservation was created or for which water was impliedly
reserved... not a single case applying the reserved water right doctrine to groundwater is cited to
us.... In Colville Conjederated Tribes v. Walton, supra, 547 F 2d 42, there is slight mention of the
groundwater aquifer and of pumping wells, Id at 52, but the opinion does not indicate that the
wells are a source of reserved water or even discuss a reserve groundwater right.... The District
Court did not err in deciding there was no reserved groundwater right.

The statement by the Wyoming Supreme Court that Colville does not discuss a reserved
water right to groundwater is in error, for Colville did decree reserved groundwater rights.

The Wind River case must be carefully examined by all tribes, including those of the
Missouri River Basin. The single purpose of the Wind River Indian Reservation recognized by
the Wyoming Supreme Court was limited to agriculture: severely limited relative to the...
Rights, Jurisdictions, Privileges, Prerogatives, Royalties, Liberties, Immunities, and Royal
Rights and Temporal Franchises whatsoever, ... within the Region, .comprehending... ‘all the
soil, plains, woods, mountains, marshes, Lakes, Rivers, Days, and Straits, with the fishing of
every kind, within the said limits’; all mines of whatsoever kind...received by from the King by
Lord Baltimore in the Proprietary of Maryland, which were, nevertheless, subject to purchase
from the Native possessors. The Arapaho and Shoshone must have believed that the purpose of
the reservation was to provide a permanent home and abiding place for their present and future
generations to engage and pursue a viable economy and society. Despite existing oil and gas
resources, they were denied reserved water for mineral purposes. Despite the need for industry
in a viable economy, they were denied reserved water for industry. Despite a tradition of
hunting and fishing, they were denied reserved water for wildlife and aesthetic preservation.
Despite the existence of valuable forests, they were denied reserved water for this purpose.
Despite the existence of valuable fisheries, established from time immemorial, they were denied
a reserved water right to sustain their fisheries.
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The United States Supreme Court reviewed the Wind River decision on the following
question:

In the absence of any demonstrated necessity for additional water to fulfill reservation purposes
and in presence of substantial state water rights long in use on the reservation, may reserved
water rights be implied for all practicably irrigable lands within reservation set aside for specific
Tribe? 57 LW 3267 (Oct. 11, 1988).

Acting without a written opinion and deciding by tie vote, the United States Supreme
Court affirmed the decision of the Supreme Court of the State of Wyoming and rejected the
thought process presented in the question above that the Tribes needed no additional water than
the amount they were using and that state created water rights with long use should not be
subjected to future Indian water rights. But a change in vote by a single justice would have
reversed the decision and severely constricted the benefits of the Winters Doctrine to the Indian
people, a subject to be discussed further. The decision is limited to the State of Wyoming on
critical issues, namely that Indian reserved rights do not apply to groundwater; the absence of a
reserved water right for forest and mineral purposes; the absence of a reserved water right for
fish, wildlife and aesthetic preservation; and a reduction of the Tribes claims to irrigation from
490,000 to less than 50,000 acres.

The acreage for irrigation finally awarded to the Wind River Tribes for future purposes
was 48,097 acres involving approximately 188,000 acre-feet of water annually:

In determining the Tribes claims to practicably irrigable acreage, the United States [trustee for
the tribes] began with an arable land-base of approximately 490,000 and relied on its experts to
arrive at over 88,000 practicably irrigable acres. The claim was further "trimmed" by the United
States to 76,027 acres for final projects. The acreage was further reduced during trial to 53,760
acres by Federal experts with a total annual diversion requirement of about 210,000 acre-feet.
(Teno Roncalio, Special Master. In Re: The General Adjudication of All Rights to the Use of
Water in the Big Horn River System and All Other Sources, State of Wyoming, Concerning
Reserved Water Right Claims by and on Behalf of the Tribes of the Wind River Indian
Reservation, Wyoming, Dec. 15, 1982, pp. 154 and 157).

The purposes of reservation issue addressed by the Wyoming courts evolved from the
1978 United States Supreme Court case, United States v. New Mexico (438 U.S. 696), involving
the water rights of the Gila National Forest:

The Court has previously concluded that Congress, in giving the President the power to reserve
portions of the federal domain for specific federal purposes, impliedly authorized him to reserve
"appurienant water then unappropriated to the extent needed 10 accomplish the purpose of the
reservation.”... The Court has repeatedly emphasized that Congress reserved "only that amount of
water necessary to fulfill the purpose of the reservation, no more.”... Where water is only valuable
Jor a secondary use of the reservation, however, there arises the contrary inference that Congress
intended, consistent with its other views, that the United States would acquire water in the same
manner as any other public or private appropriator .... The legisiative debates surrounding the
Organic Administration Act of 1897 and its predecessor bills demonstrate that Congress intended
national forests to be reserved for only two purposes -- "to conserve the water flows, and to
furnish a continuous supply of timber for the people.”... Not only is the Government's claim that
Congress intended to reserve water for recreation and wildlife preservation inconsistent with
Congress’s failure to recognize these goals as purposes of the national forest, it would defeat the
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very purpose for which Congress did intend the national forest system.... While Congress intended
the national forest to be put to a variety of uses, including stockwatering, not inconsistent with the
two principal purposes of the forest, stock watering was not, itself, a direct purpose of reserving
the land.

There may be debate with respect to the purposes for which a national forest was created
and for which purposes water was reserved, but it is a “slender reed” upon which to found a
debate that when Indian reservations were established by the Indians or Great Britian or the
United States, the purpose of establishment might vary among the Indian reservations; and,
depending upon that purpose, the Indians would be limited in the beneficial uses to which water
could be applied. Indian neighbors could apply water to any beneficial purpose generally
accepted throughout the Western United States, but Indians could not. It is inconceivable that an
Indian Reservation was established for any other “purpose™ than an “Indian™ reservation or that
each Reservation was established for some arcane reason other than the pursuits of industry, self-
government and all other activities associated with a modern, contemporary and ever-changing
society embracing all of the ... Rights, Jurisdictions, Privileges, Prerogatives,... and Temporal
Franchises whatsoever, ... within the Region, ..comprehending... ‘all the soil, plains, woods,
mountains, marshes, Lakes, Rivers, Days, and Straits, with the fishing of every kind, within the
said limits'; all mines of whatsoever kind.

Nevertheless, the Wyoming courts relied upon the “purposes™ argument to exclude water
reserved for the pursuit of many of the arts of civilization.... industry, mineral development, fish,
wildlife, aesthetics... on the basis that the purpose of the Wind River Indian Reservation was
limited to an agricultural purpose absent specific Treaty language to the contrary. As crude as
this conclusion may be, however, Tribes of the Missouri River basin and throughout the Western
United States are faced with the “purposes” limitation originally applied in 1978 to national
forests.

If there may be a question that the issue ended in Wyoming, it is only necessary to
examine the state court general adjudication process in Arizona. A June 2000 pretrial order by
the Special Master in the General Adjudication of All Rights to Use Water in the Gila River
System and Source summarizes the issues as follows:

... Does the "primary-secondary” purposes distinction, as announced by the U.S. Supreme Court in
United States v. New Mexico, 438 U.S. 696 (1978), apply to the water rights claimed for the Gila
River Indian Reservation?...

.... The State Litigants takes the position that the distinction does apply.

... If the "primary-secondary” purposes distinction does apply to the Gila River Indian
Reservaiion, what were the primary and secondary purposes for each withdrawal or designation
of land for the Gila River Indian Reservation? May the Reservation have more than one
"primary" purpose?....

. The State Litigants takes a position that the federal government withdrew or designated land to
protect existing agriculture, create a buffer between the community and non-Indians who were
settling in the area, provide substitute agricultural lands when non-Indians encroached on existing
Indian agricultural lands, and provide for other specific ecanomic activities such as grazing.
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The restriction or limitation of Indian water rights in the Missouri River basin is not
confined to a federal denial of them in federal actions, such as the Master Manual and
endangered species consultation. The limitations are expected to grow and expand from these
federal actions. Indian water right opponents will concentrate on the language of United States v.
New Mexico that "...only that amount of water necessary to fulfill the purpose of the reservation,
no more... has been reserved by the Tribes or the United States on behalf of the tribes. The effort
will be to first limit the purposes for which an Indian reservation was established and second
limit the amount of water necessary to fulfill that purpose. 1f, for example, opponents could
successfully argue that the purpose of an Indian reservation in the Missouri River Basin was
primarily a “permanent homeland” and that agriculture was secondary, they would further argue
that the amount of water reserved was limited to domestic uses, and no water was reserved for
irrigation.

Cappaert v. United States (426 U.S. 128, 1976) was the basis, in part, for the decision in
United States v. New Mexico discussed above. Here again the purposes of a "federal” reservation
(as distinguished from a reservation by Indians or a reservation by the United States on behalf of
alndians) and the use of water for that purpose is the subject. But the Cappaert decision is
helpful in showing the extreme interpretations to which is the State Court in Wyoming went in
its Wind River decision:

....The District Court then held that, in establishing Devil's Hole as a national monument, the
President reserved appurtenant, unappropriated waters necessary to the purpose of the
reservation; the purpose included preservation of the pool and pupfisk in it.... The Court of
Appeals for the Ninth Circuit affirmed... holding that the "implied reservation of water" doctrine
applied 1o groundwater as well as surface water...

The purpose of establishing the national monument was clearly limited -- to preserve the
Devil's Hole pupfish, which rely on a pool of water that is a remnant of the prehistoric Death
Valley Lake System and an object of historic and scientific interest. This is not an Indian
reservation which embraces all of the purposes related to civilization, society and economy. Yet,
Wyoming seized on the concept of an Indian reservation with purpose limited in the same
manner as a national forest or a national monument. Note, however, that the Wyoming case
(1988) grasps at the purposes argument to diminish the Indian water right but ignores the
damaging aspect of Cappaert (1976) that reserved water concepts apply to groundwater as well
as surface water. Not only did Wyoming ignore Colville Confederated Tribes, it ignored
Cappaert. Recently, the Arizona Supreme Court, after considering the Wyoming decision, could
not countenance a similar decision in Arizona, specifically rejected the Wyoming decision and
found as follows:

_.the trial court correctly determined that the federal reserved water rights doctrine applies not
only to surface waler but 1o groundwater...and...holders of federal reserved rights enjoy greater
protection from groundwater pumping than do holders of state law rights...

Similarly, Wyoming ignored Cappaert, a U.S. Supreme Court decision about federally
reserved water rights in a National Monument in Nevada, where Cappaert specifically rejected
the concept of “sensitivity” or balancing of equities when water is needed for the purpose of a
federal or Indian Reservation. In Cappaert the Court cited the Winters decision as a basis for
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rejecting the notion of Nevada that competing interests must be balanced between federal (or
Indian) reserved water rights and competing non-federal (or non-Indian) water rights. Wyoming
returned to the U.S. Supreme Court seeking a more favorable decision respecting “sensitivity”
than provided by Cappaert:

Nevada argues that the cases establishing the doctrine of federally reserved water rights articulate
an equitable doctrine calling for a balancing of competing interests. However, an examination of
those cases shows they do not analyze the doctrine in terms of a balancing test. For example, in
Winters v. United States, supra, the Court did not mention the use made of the water by the
upstream landowners in sustaining an injunction barring their diversions of the

water. The "Statement of the Case” in Winters notes that the upsiream users were homesteaders
who had invested heavily in dams to divert the water to irrigate their land, not an unimportant
interest. The Court held that, when the Federal Government reserves land, by implication, it
reserves water rights sufficient to accomplish the purposes of the reservation.

The United States Supreme Court reviewed the decision of the Wyoming Supreme Court
and upheld the decision by a tie vote as discussed above. However, the majority of the court had
apparently been swayed by the Wyoming argument:... In the absence of any demonstrated necessity for
additional water to fulfill reservation purposes and in presence of substantial state water rights long in use on the
reservation, may reserved water rights be implied for all practicably irrigable lands within reservation set aside for
specific Tribe?... and had prepared a draft opinion referred to by the Arizona Supreme Court as the
“ghost” opinion. The draft opinion was apparently not issued because Justice Sandra Day
O’Connor, author of the “ghost” opinion on behalf of the majority, disqualified herself because,
reportedly, she had been named as a defendant in the Gila River adjudication in Arizona.
Despite more than 350 years of understanding of justice and law relating to Indian property, the
O’Connor opinion would have destroyed the basic tenets of the Winters Doctrine:

...The Pl4 standard is not without defects. It is necessarily tied to the character of land, and not
t0 the current needs of Indians living on reservations....And because it looks to the future, the PIA
standard, as it has been applied here, can provide the Tribes with more water than they need at
the time of the quantification, to the detriment of non-Indian appropriators asserting water rights
under state law....this Court, however, has never determined the specific attributes of reserve
water rights — whether such rights are subject to forfeiture for nonuse or whether they may be sold
or leased for use on or off the Reservation... Despite these flaws and uncertainties, we decline
Wyoming’s invitation to discard the PIA standard... The PIA standard provides some measure of
predictability and, as explained hereafier, is based on objective factors which are familiar to
courts. Moreover no other standard that has been suggested would prove as workable as the PIA
standard for determining reserve water rights for agricultural reservations....we think Master
Roncolio and the Wyoming Supreme Court properly identified three factors that must be

considered in determining whether lands which have never been irrigated should be included as
PiA: the arability o lhe lands, Ihe engineerin, easzbtll based on current technolo

profits from cultivation of future lands and the costs of the project... Master Roncolio found...that
economic feasibility will turn on whether the land can be irvigated with a benefit-cost ratio of one
or better.... Wyoming argues that our post-Arizona [ cases, specifically Cappaert and New Mexico,
indicate that quaniification of Indian reserved water rights must entail sensitivity to the impact on
state and privaile appropriators of scarce water under state law.... Sensitivity o the impact on
prior appropriators necessarily means that “there has to be some degree of pragmatism” in
determining PIA....we think this pragmatism involves a “practical” assessment — a determination
apart from the theoretical economic and engineering feasibility — of the reasonable likelikood that
Sfuture irrigation projects, necessary to enable lands which have never been irrigated to obtain
water, will gctually be built....no court has held that the Government is under a general legal or
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Jfiduciary obligation to build or fund irrigation projecis on Indian reservations so that irrigable
acreage can be effectively used..... massive capital outlays are required to fund irrigation
projects...and in today's era of budget deficits and excess agricultural production, government
officials have to choose carefully what projects to fund in the West. ... Thus, the trier of fact must
examine the evidence, if any, that additional cultivated acreage is needed to supply food or fiber to
resident tribal members, or 10 meet the realistic needs of tribal members to expand their existing
Jarming operations. The trier must also determine whether there will be a sufficient market for, or
economically productive use of, any crops that would be grown on the additional acreage....we
therefore vacate the judgment insofar as it relates 10 the award of reserved water rights for future
lands and remand the case to the Wyoming Supreme Court for proceedings not inconsistent with
this opinion.

The United States Supreme Court has unlimited power to arrive at decisions in support of
the states (Dred Scott). If the opinion cited above had been reached, the opinion of the minority
would have had no force and effect in Wyoming as given by Justice Brennan:

...in the Court might well have taken as its motto for this case in the words of Matthew 23:29: “but
from him that has not shall be taken away even that which he has.” When the Indian tribes of this
country were placed on reservations, there was, we have held, sufficient water reserved for them
1o fulfill the purposes of the reservations. In most cases this has meant water to irrigate their
arable lands.... The Court now proposes, in effect, 1o penalize them for the lack of Government
investment on their reservations by taking from them those water rights that have remained theirs,
until now, on paper. The requirement that the tribes demonstrate a “reasonable likelihood"” that
irrigation projects already determined to be ecanomically feasible will actually be built -
gratuitously superimposed, in the name owt “sensitivity " to the interests of those who compete
with the Indians for water, upon a workable method for calculating practicably irrigable acreage
that parallels government methods for determining the feasibility of water projects for the benefit
of non-Indians — has no basis in law or justice.

Whether inspired by the “ghost” opinion of Justice O’Connor or not, the Arizona
Supreme Court held arguments in February 2001 on the issue of: “what is the appropriate
standard to be applied in determining the amount are water reserved for federal lands?”,
particularly Indian lands, which were not reserved by the United States for the Standing Rock
Sioux Tribe but were, rather, reserved by the Tribe by its ancient ancestors from time
immemorial. The outcome by the Arizona Supreme Court provides the question for review by
the United States Supreme Court with full knowledge from the “ghost” opinion of the probable
outcome. The Salt River Project and Arizona, principal losers in Arizona v California I, make
the following arguments in Gila River against Indian reserved rights to use of water:

...Under the United States Supreme Court’s decision in_United States v New Mexico..., all federal
land with a dedicated federal purpose “has reserved to it that minimum amount of water which is
necessary to effeciuate the primary purpose of the land set aside.” Judge Goodfarb also found,
however, that this “purposes” test does not apply to Indian reservations. Instead, he held that, for
Indian reservations, “the courts have drawn a clear and distinct line ”....that mandates that
reserved rights Jor all Indian reservations must be quantified based on the amount of “water
necessary to irvigate all of the practicably irrigable acreage (PIA) on that Reservation” without
considering the specific purposes for which the Reservation was created....this interlocutory
proceeding with respect to Issue 3 arose because Judge Goodfarb incorrvectly ruled (as a matter of
law and without the benefit of any factual record, briefing, or argument) that P14 applies to all
Indian reservations...

....as shown below, the Supreme Court in that case [Arizona I] and the courts in all reported
decisions since that time, have applied the following analysis: first, review the historical evidence
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relating to the establishment of the Reservation and, from that evidence, determine the purposes
Jor which the specific land in question was reserved (a question of Jact). Second, determine, based
upon the evidence, the minimum quantity of water necessary to carry out those purposes (a mixed
question of law and fact). ...and in Colville Confederated Tribes V. Walton, for instance, the ninth
circuit stated:. “to identify the purposes for which the Colville Reservation was created, we
consider the document and circumstances surrounding its creation, and the history of the Indians
Jor whom it was created. We also consider their need 10 maintain themselves under changed
circumstances.”

..the Zuni Reservation in northeastern Arizona, for example, was established by Congress
expressly “for religious purposes. "...the original 1859 creation of the Gila Reservation and each
of the seven subsequent additions had different rationales and were intended 1o address different
purposes or combinations of purposes (e.g. protecting existing farmlands. adding lands for
grazing, including lands irrigated by Indians outside the Reservation as part of the Reservation. ..

....in addition to varying in size, Indian reservations also vary in location and terrain,
Reservations in Arizona, for instance, run the gamui from desert low lands to the high mowntains
and everything in between. Certain reservations along the Colorado River include fertile but arid
river bottom land and were created for the purpose of converting diverse groups of “nomadic”
Indians 10 a “civilized” and agrarian way of life...other reservations, such as the Navajo
Reservation in extreme northeastern Arizona, consist largely of “very high plateaus, flat-top
mesas, inaccessible buttes and deep canyons. *....there can be litile doubt that the PIA standard
works to the advantage of tribes inhabiting alluvium plains or other relatively flat lands adjacent
to stream courses. In contrast, tribes inhabiting mountainous or other agriculturally marginal
terrains are at a severe disadvantage when it comes to demonstrating that their lands are
practicably irrigable....

...the special master [Arizona 1] conducted a trial, accepted and reviewed substantial evidence
regarding the purposes of the five Indian reservations at issue in that case, made factual findings
as to purposes, and only then found that the minimum amount of water necessary 1o carry out
those purposes was best determined by the amount of water necessary to irrigate all “practicabl
irrigable” acres on those reservations. ....the special master stated. “moreaver the ‘practicably
irrigable’ dard is not ilya dard to be used in all cases and when it is used it
may not have the exact meaning it holds in this case. The amount reserved in each case is the
amount required to make each Reservation livable.”

...although the United States Supreme Court affirmed the Wyoming court's decision in that case
without opinion, events surrounding that review shed considerable light on the Supreme Court’s
concerns about the continued viability of PIA as a standard, at least in the form it was applied in
Arizona l. ....several Justices challenged the United States’s defense of PIA.... "at this point, Chief
Justice Rehnquist challenged the precedential validity of Arizona I by noting that the opinion
‘contains virtually no reasoning " and the Court merely had accepted the special master’s
conclusion as 1o the PIA standard...arguing that Congress must of contemplated the size of the
tribe that would live on the Wind River Reservation, ...the Chief Justice stated that he found it
difficult to believe that ‘in 1868 Congress...should be deemed have said we 've giving up water (o
irrigate every — every inch of arable land. No matter how large the tribe they thought they were
settling. Did they expect to make some tribes very rich so that they can have an enormous export
business... in agricultural products? " (State Litigant’s Opening Brief on Interlocutory Issue 3,
Gila River Adjudication).

The decision of the Arizona Supreme Court (December 2001) was guided by the "ghost"
opinion and expanded upon it. The arguments against irrigation quickly unfold in the opinion as
set forth below:
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"There can be little doubt that the PIA standard works to the advantage of tribes inhabiting
alluvial plain or other relatively flat lands adjacent 1o stream courses. In contrast, tribes
inhabiting mountainous or other agriculturally marginal lands are at a severe disadvantage when
it comes to demonstrating that their lands are practicably irvigable...." citing Martinez v. Lewis.
(Note that Martinez is Eluid Martinez, Commissiover of the Bureau of Reclamation during the
Clinton Administration and State Engineer of New Mexico against the Apaches in the cited case.}

Another concern with PIA is that it forces tribes to pretend to be farmers in an era when "large
agricultural projects... are risky, marginal enterprises. This is demonstrated by the fact that no
federal project planned in accordance with the Principles and Guidelines... has been able to show
a positive benefit/cost ratio in the last decade (1981 10 1991)."

Nor could Bureau of Reclamation projects in Arizona, including the Salt River Project,

show a positive benefit/cost ratio if planned in accordance with the Principles and Guidelines.
But the path is clear. A reading of Martinez v. Lewis (861 P 2d 235) is instructive. The specific
reasons for the finding by the trial court in Martinez that the Tribe had not proved feasible
projects included the following:

the Tribe's reliance on specialty crops did not comport with appropriate economic
procedures, which consider the proper ratio of specialty crops to basic crops;

the Tribe's analysis of markets for these specialty crops was faulty;
the Tribe's estimates of crop yields were overstated and unrealistic;

the terrain and location of the reservation dictated high-quality, top-level management for
which the Tribe failed to adequately budget;

the Tribe failed to adequately address risks such as weather, insects, and disease;

the Tribe failed to include factors such as storage, transportation, supply and demand, and
market structure in its budget;

the Tribe underestimated its labor costs;

the Tribe did not address off reservation costs as required by the Principles and
Guidelines of the Water Resources Council;

the Tribe failed to use a reasonable discount rate;

Martinez also points to Arizona v. California II which specifically rejected as "misguided”
special subsidies granted to the Tribe so that the analysis would be one from the financial point
of view of the Indians.

Continuing on the opinion by the Arizona Supreme Court against irrigable acreage:
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Limiting the applicable inquiry to PI4 analysis not only creates a temptation for tribes to concoct
inflated, unrealistic irrigation projects, but deters consideration of actual water needs based on
realistic economic choices.... "... they may be irrigable academically, but not as a matter of
practicality.” *

The PIA standard also potentially frustrates the requirement that federally reserved water rights
be railored to minimal need.....The court's function is to determine the amount of water necessary
to effectuate this purpose, tailored to the reservation's minimal need. We believe that such a

list approach d trates appropriate sensitivity and consideration of existing water
user's water rights, and at the same time provides a realistic basis for measuring tribal
entitlements.

Federally reserved water rights may be tailored to a minimal need based on their
purpose, but Indian water rights have never been tailored to a minimal need. In fact, the New
Mexico court distinguished between a PIA analysis and an analysis that would afford a tribe
their minimal needs or a moderate living (Martinez v Lewis, 861 Pacific 2d 235, 238) but did not
issue an opinion on the subject. The dissenting opinion in Martinez v. Lewis distinguishes
between federal reserved and Indian reserved water rights (p. 255). On the foregoing point, the
Arizona Supreme Court moved beyond any previous decisions on Indian water rights. Cappaert
argues against the minimal need or sensitivity concepts of the Issue 3 opinion:

Nevada argues that the cases establishing the doctrine of federally reserved water rights articulate
an equitable doctrine calling for a balancing of competing interests. However, an examination of
those cases shows they do not analyze the doctrine in terms of a balancing test. For example, in
Winters v. United States, supra, the Court did not mention the use made of the water by the
upstream landowners in sustaining an injunction barring their diversions of the

water. The "Statement of the Case"” in Winters notes that the upstream users were homesteaders
who had invested heavily in dams to divert the water to irrigate their land, not an unimportant
interest. The Court held that, when the Federal Government reserves land, by implication, it
reserves water rights sufficient to accomplish the purposes of the reservation.... Cappaert v.
United States (426 U.S. 128, 1976)

The attack by the Arizona Supreme Court on PIA continues:

The court should als consider the tribal lands geography, topography, and natural resources,
including groundwater availability. As mentioned earlier, one of the biggest problems with PIA is
that it does not allow for flexibility in this regard. It has also been observed that "irrigation is one
of the most inefficient and ecologically damaging ways to use water.... Increasing the use of water
Jor irrigation runs counter to a historic trend in western water use -- the transition from
agricultural to less consumptive and higher-valued municipal and industrial uses."

... future irrigation projects are subject to a PIA type analysis: irvigation must be both practically
and economically feasible.

Past water use on a reservation should also be considered when quantifving a iribe's rights. The
historic use of water may indicate how a tribe has valued it.

The principles articulated by the Arizona Supreme Court on Issue 3 would impact on all
future Indian projects. If, for example, the Principles and Guidelines are required as interpreted
and applied by the Arizona Supreme Court, it would be necessary for a Missouri River basin
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Tribes with ideal lands for irrigation to demonstrate that its crop production, of whatever mix,
will not adversely impact the off-Reservation market. This will be a substantial burden. While
the less than ideal lands may have other constraints, conventional crop production for livestock,
for example, would compete with off-Reservation livestock growers.

In contemplation of the destruction of irrigable acreage as a measure of Indian water
rights, the Arizona Supreme Court adopted "tribal homeland " as its basis for measuring those
rights in Arizona. This brings municipal, rural and industrial water claims into the arena that the
Court finds appropriate consistent with its “minimal” approach.

A future Indian population of 75,000 members would have a demand for diversion of
13,500 acre-feet annually for domestic, commercial and industrial purposes based on average
daily demand of 160 gallons per person per day for those purposes as contrasted with a claim for
14 million acre feet for irrigation.

The Tribes have no options. To litigate their water rights or to settle their water rights as
suggested by the Corps of Engineers is not workable for the reason that the courts, state and
federal from the lower courts to the highest court, have become equally hostile and have altered
irreparably the favorable body of law that protected Indian water rights through the 1960s.
Likewise, Indian water settlements are highly unsatisfactory, and the record is demonstrating that
the initial agreements are never fulfilled.

Therefore, the solution suggested by the Corps of Engineers is untenable for the Tribes.
If smallpox were the hand of death in the 1830s, the current trend in Indian water rights, topped
by the Master Manual Review and Update, is systematically destroying that invaluable property
right of the Tribes.

6. Missouri River Pick Sloan Proposal

The Standing Rock Sioux and Oglala Sioux Tribes have developed a proposal to offset
the damages caused by the implementation of a new water control plan for the Missouri River.
The basic elements of the plan are (1) the creation of a “development fund” that would rely upon
deposits from hydropower revenues and/or annual appropriations; (2) the purchase of existing
generation capacity at the mainstem dams and federal transmission capacity carrying electricity
to the existing or an improved power grid; and (3) the development of new generation and
transmission capacity reliant on wind power, natural gas and other marketable forms of energy.

The proposal made by the Tribes is not a water rights settiement. Rather the proposal is
intended to restore a part of the Indian economy lost between 1803 and present, all as described
above, through the vehicle that has adversely impacted the Tribes and threatens a further
deterioration of Indian water and other property rights, the Pick Sloan Project. The Tribes do not
propose that the United States would grant but rather would sell generation and transmission
facilities with operation of the dams continuing as authorized or as amended by Congress.
Whatever unquantified, unsettled and unadjudicated water rights are held by the tribes would be
unaffected by the proposal and would remain available for future use by the Tribes.
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The proposal required to establish the development fund includes the following:

Determination of the amount of increase in Western power rates necessary to create
afund with deposits of $1 billion to $2 billion over the next 25 to 50 years, Preliminary
analyses indicate that a rate increase of 3 mills per kilowatt hour (25% increase on
wholesale power) would create deposits of $1 billion over a 40 year period.

Determination of the impact of a rate increase on retail power rates of all classes of
Western customers, including the impact on Tribes participating in the post-2000 and
post-2005 resource pool allocations. Preliminary analysis shows the impact on the
average Western customer at about 5%, including the impact on Tribes participating in
Native American allocations. These impacts will be analyzed in conjunction with
Western’s projected wholesale power rate increases over the next 10 years.

Determination of the current impact of Western accounting on firm, wholesale power
rates. The authorization of Pick-Sloan contemplated a reimbursable component of capital
costs of constructing hydropower, irrigation and municipal and industrial water supply
facilities. Irrigation facility costs have been deferred in large part, and the United States
has been unable to collect as much as $454 million in costs of power facilities and dams
due to the fact that irrigation has not been developed to the level contemplated (Statement
by Victor S. Rezendes, 1996, Recovery of Federal Investment in Hydropower Facilities
in the Pick-Sloan Program, Testimony before the Subcommittee on Water and Power
Resources, House of Representatives, Government Accounting Office, GAO/T-RCED-
96-142). There is a need to determine how much of the current rate is based on recovery
of debt on the Pick Sloan facilities and how much future debt recovery is contemplated.
This will require a detailed examination of the Western rate structure and analysis and
will require information from Western. The purpose of this examination will be to
determine the potential for increasing or decreasing Western rates based on the future
treatment of debt service given that the Tribes are seeking an increase in Western rates as
a source of revenue for the “development fund.” Examination of the rate structure is
needed to determine if offsets to an increase in rates for the development fund are
possible by reducing future debt recovery.

The participants in the development fund require identification. As proposed here, the
Tribes on the Missouri River mainstem and tributaries between Fort Peck and Gavin’s
Point dams were initially considered as eligible for participation in the development fund.
Depending on tribal policy-making, examination may also be made of the need for
participation by the states of South Dakota and North Dakota and how withdrawals from
the development fund could be allocated. This part of the scope of work will involve
meetings with the governing bodies of the Tribes and, if considered necessary, the State
governors to establish a mechanism for participation.

An analysis of S. 437, the Arizona Water Rights Settlement Act, will be undertaken and
reported. S. 437 provides for the “Lower Colorado River Development Fund” to finance
approximately $1 billion in investment in irrigation development on the Gila River Indian
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Reservation. The fund was created by Congress in 1968 and receives deposits from rate
increases on Western’s firm, wholesale power rates in the Colorado River basin. Arizona
and California rates were increased by 4.5 and 2.5 mills, respectively.

The development fund would be used to implement purchases of existing power
production and generation facilities and planning for the implementation of new projects.

The Tribes will make contact with Western to determine the status of investigations on
the upgrade of the electricinal transmission system in Pick-Sloan to export power to high use
market areas outside the Missouri River Basin. In July 2002 Western published a report
addressing the necessary improvements for the following developments (Montana-Dakotas
Regional Study East Side (MAPP) Studies, Phase 1, July 26, 2002):

. Site 1 (Hettinger) - 500 MW coal and 500 MW of wind generation centered around
Hettinger, ND, with power transfers to the Minneapolis/St. Paul, MN area (Twin Cities)
and the Western Electricity Coordinating Council (WECC).

. Site 2 (Jamestown) - 1000 MW of wind generation centered around Jamestown, ND, with
power transfers to the Twin Cities.

. Site 3 (Minot) - 1000 MW of wind generation centered around Minot, ND, with power
transfers to the Twin Cities.

. Site 4 (Ft. Thompson) - 1000 MW of wind generation centered around Ft. Thompson,
SD, with power transfers to the Twin Cities.

. Site 5 (Watertown) - 1000 MW of wind generation centered around Watertown, SD, with
power transfers to the Twin Cities.

A Phase 11 study was also published July 26, 2002: “In these Phase 2 East Side analyses
transfers of power from the same 1000 MW of generation in the Dakotas are investigated, but
the assumption is that this new generation is destined for Eastern Wisconsin and lowa/lllinois
markets instead of the Twin Cities markets assumed in the Phase [ studies.”

Therefore, the Phase II studies were based on a market in the Milwaukee and Chicago
areas as distinguished from the Minneapolis area.

Technical literature review is needed to identify the published reports outlining the
demand for power in the Midwest and the means of transporting power from the Southeast and
the Great Plains. This technical literature should be compared with the Western Phase II study
to determine how 5,000 MW of additional power from the Great Plains can be utilized in the
Midwest and how it can be transported to that region.

The Western investigation is limited to five sites for new coal and wind generation
projects. Investigation are needed to determine the potential for additional sites on Indian
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reservations between Fort Peck and Gavins Point dams, along the mainstem and tributaries. The
cost to connect these additional sites to the grid proposed by Western to serve the
Minneapolis/Chicago area will be determined and reported.

Demand and potential for transporting new wind power from Indian reservations in the
Northern Great Plains to the east slope of the Rockies in Colorado is needed.

Technical literature review is needed of the potential to develop wind energy in the
Northern Great Plains, and the principles will be applied to the participating Indian Reservations
to determine the level of wind energy supply that can reasonably be developed.

The construction and operation, maintenance and replacement costs of developing new
transmission and generation facilities that are specific to the Tribes participating in the
development fund need to be summarized and reported based on the foregoing investigations.

A summary report is needed to show the financial relationship of the deposits in the
development fund to the life-cycle costs of building new energy and transmission projects on the
Indian reservations of the Tribes participating in the development fund. This financial
relationship must also identify the share of financing to be derived from the Missouri River
development fund and the shared to be derived from other sources. Not all of the investment in
the project will be derived from the development fund for the reason that some part of the
investment can be financed from revenues from the sale of newly created energy. The relative
shares of financing from the development fund and from sale of energy resources will be
determined.

Based on the life-cycle costs of constructing new energy generation and transmission
facilities to sell power in the Minneapolis/Chicago/Denver markets, retail rates can be
established, including partial debt financing, to compare with current contracts with power
suppliers in the market areas.

Meetings are required with power suppliers in the Minneapolis/Chicago/Denver markets

to determine their need for an interest in newly generated wind power from the Northern Great
Plains.

40
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Randal White Sr.
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The Honorable Kent Conrad e o

United States Senate

Hart Senate Office Building, Room 530

Washington, DC 20510

Dear Senator Conrad:

The Standing Rock Sioux Tribe has prepared a resolution establishing its claim to
waters of the Missouri River. This resolution was provided to the Corps of engineers
for their consideration in the Master Plan immediately following enactment of the
resolution over a year ago. 1 am requesting that the resolution become part of the
record of the hearing that you chaired on behalf of the Senate Committee for Indian
Affairs. The subject of the hearing was the inadequate and improper treatment of
Indian water rights and other Indian resources in the Master Manual update.

Also, | am enclosing with this correspondence a report dated February 1979 entitled
“Missouri River Basin Water Supply and Water Requirements of United Sioux Indian
Reservations™. 1 ask that the report be included in the hearing record or provided to
the Corps of Engineers with the correspondence from the delegation. This document
should be useful as a reference to the level of cumulative claims to water rights by
tribes in the Missouri River Basin. Information with respect to any single tribe should
not be construed as a claim to water rights. No tribe has accepted or approved the
report as their basis for claim. The usefulness of the report is to show the order of
magnitude of Indian water right claims aggregated for groups of Tribes. I have spoken
with Mr. Clarence Sky of the United Sioux Tribes, who approves the use of this
document in the hearing record. You may wish to confirm this approval.

1 express once more my sincere appreciation for your chairing the excellent hearing on
the critical issue of the treatment of Indian water rights in the Missouri River Master
Manual update. Without the exceptional representation that you provide the Tribes in
North Dakota and throughout the region, our concerns would not be heard.

Sincerely,

Charles W. Murphy, Chairman
Standing Rock Sioux Tribe
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RESOLUTION NO._106-01

FORMALLY ESTABLISHES THE STANDING ROCK SIOUX TRIBE'S
POLICY ON ITS ABORIGINAL, TREATY AND WINTERS RIGHTS TO THE USE
OF WATER IN THE MISSOURI RIVER TO MEET ALL
PRESENT AND FUTURE USES; AMONG OTHER THINGS

WHEREAS, the Standing Rock Sioux Tribe is an unincorporated Tribe of indians, having
accepted the Indian Reorganization Act of June 18, 1934, with the exception of Article
16, and the recognized governing body of the Tribe is known as the Standing Rock
Sioux Tribal Councit; and

WHEREAS, the Standing Rock Sioux Tribal Council, pursuant to the Constitution of the
Standing Rock Sioux Tribe, Article IV, Section(s) 1 (a,b,c,h and j), is authorized to
negotiate with Federal, State and local governments and others on behalf of the Tribe,
is further authorized to promote and protect the heaith, education and general
welfare of the members of the Tribe and to administer such services that may
contribute to the social and economic advancement of the Tribe and its members;
and is further empowered to authorize and direct subordinate boards, committees or
Tribal officials to administer the affairs of the Tribe and to carry out the directives of
the Tribal Council; and is empowered to manage, protect, and preserve the property
of the Tribe and natural resources of the Standing Rock Sioux Reservation; and

Master Manual EIS Specifically Excludes Consideration of Indian Water Rights

WHEREAS, the United States Army Corps of Engineers makes the following statement
describing how the Corps fails to recognize or consider Indian water rights in its Master
Water Control Manual for the future operation of the Missouri River, thereby
committing Missouri River water to operational priorities and creating an
insurmountable burden for the future exercise of the rights to the use of water by the
Standing Rock Sioux Tribe as reserved from time immemorial:

The Missouri River basin indian tribes are currently in various stages of quantifying their

potential future uses of Malnstemn Systern water. It is recognized that these indian
tribes may be entitled to certain reserve or aboriginal Indian water rights in streams
running through and along reservations. Currently, such reserved or aboriginal rights
OF tribal reservations have not been gquantified in an appropriate legal forum or by
compact with three exceptions.... The Study considered only existing consumptive
uses and depletions; therefore, no potential tribal water rights were considered.
Future modifications to system operation, In accordance with pertinent legal
requirements, will be considered as tribal water rights are quantified in accordance
with applicable faw and actuafly put to use. Thus, while existing depletions are being
considered, the Study process does not prejudice any reserved or aboriginal indiarn
water rights of the Missour! River basin Tribes. (PDEIS 3-64); and



120

WHEREAS, the failure of the United States, acting through the Corps, to recognize and
properly consider the superior rights of the Standing Rock Sioux Tribe must be
rejected by the Tribe for the reason that the Master Manual revision and update is
making irretrievable commitments to (1) navigation in the lower basin, (2)
maintenance of reservoir levels in the upper basin and (3) fish, wildlife and
endangered species throughout the upper and lower basins. These commitments are
violations of the constitutional, civil, human and property rights of the Tribe; and

Endangered Species Guidance Specifically Excludes Consideration of Indian
Water Rights in Missouri River Basin

WHEREAS, the Working Group on the Endangered Species Act and Indian Water Rights,
Department of Interior, published recommendations for consideration of indian water
rights in Section 7 Consultation, in national guidance for undertakings such as the
Master Manual, as follows:

The environmental baseline used in ESA Section 7 consultations on agency actions
affecting riparian ecosystems shouid include for those consultations the full quantum
of: (a) adjudicated (decreed) Indian water rights; (b} Indian water rights settlement act;
and (c) Indian water rights otherwise partially or fully quantified by an act of Congress...
Biological opinions on proposed or existing water projects that may affect the future
exercise of senfor water rights, including unadfudicated indian water rights, should
include a statement that praject proponents assume the risk that the future
development of senior water rights may result in a physical or legal shortage of water.
Such shortage may be due to the operation of the priority system or the ESA. This
statement should also clarify that the FWS can request reinitiation of consultation on
Junior water projects when an agency requests consultation on federal actions that
may affect senjor Indian water rights.

The Working Group recommendations further the failure to address unadjudicated
Indian water rights. 1t is unthinkabie that the United States would proceed with water
resource activities, whether related to endangered species, water project
implementation or Missouri River operation in the absence of properly considering
Indian water rights that are not part of an existing decree — presuming, in effect, that
the eventual quantification of indian water rights will be so small as to have a minimal
impact on the operation of facilities in a major river, such as the Missouri River, or so
small as to be minimally impacted by assignment of significant flow to endangered
species. The flows required to fulfill or satisfy indian water rights are, in fact, not small
nor minimal but are significant; and

Final Indian Water Right Agreements and Claims of the United States on Behalf
of Tribes Are Denigrated by Master Manual and Other Regional Water Allocation
Processes

WHEREAS, failures of federal policy to properly address Indian water rights in planning
documents such as the Master Manual is underscored by example. Tribes in Montana
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have water right compacts with the State that are complete and final but have not
been incorporated into a decree. Incorporation is certain, however, and will be
forthcoming. It is not a matter of "if”, it is a matter of “when”. The water rights
agreed upon by compact are substantial, but neither the Corps of Engineers’ Master
Manua! nor the Secretary of Interior’'s ESA guidance, as currently constituted, will
consider these rights — they presume the rights do not exist -- until they become part
of a decree. At such time as the decree in Montana is complete, the Master Manual
conclusions will be obsolete and any assignment of Missouri River flows to upstream
reservoirs, downstream navigation or endangered species, relied upon by the various
special interest groups, will be in conflict with the decree; and

WHEREAS, in Arizona, as another example, these same flawed federal policies to ignore
Indian water rights in the aliocation of regional water supplies are manifest. The
United States is in the process of reallocating part of approximately 1.4 million acre-
feet of water diverted from the Colorado River and carried by aqueduct system in the
Central Arizona Project for the Phoenix area. The reallocation is purportedly for the
purpose, in part, of resolving Indian water right claims in Arizona, but careful review
of the reallocation demonstrates that only two Indian tribes are involved. The Bureau
of Reclamation, agent for the trustee in the reallocation process, has given short shrift
to other Indian concerns that the EIS should address the impacts of the reallocation
on all affected tribes and on all non-Indian claimants that will be impacted by ongoing
adjudication of Indian water rights. In response Reclamation describes claims filed by
the Department of Justice on behalf of the tribes as speculative. Thus, Arizona tribes
are in the same dilemma as Missouri River basin tribes, but the process to determine
the magnitude of Indian claims in Arizona is much further advanced. The United
States is, on the one hand, pursuing a claim for adjudication of Indian water rights;
and the United States, on the other hand, is reallocating water necessary to supply
non-indian interests impacted by Indian water rights-- but is refusing to recognize any
potential for Indian water rights success in ongoing agjudications. This denigrates the
claims of the United States on behalf of the tribes and draws into question the intent
and commitment of the Department of Justice in the proper advancement of indian
claims, claims which at least some tribes consider deficient and poorly prosecuted by
the Department of Justice; and

WHEREAS, the Standing Rock Sioux Tribe cannot tolerate these policies: cannot permit
reliance by wide and diverse interest groups in the Missouri River - states,
environmental, federal agencies and economic sectors-on conclusions associated with
the preferred aiternative in the Master Manual when the conclusions are based on the
presumption of no Indian water rights and insignificant future Indian water use
throughout the Basin; cannot expect future courts to undo investments,
undertakings, mortgages and economies that build on the basis of the Master Manual
conclusions; cannot expect future Congresses to act more favorably than future
courts; and

importance of Master Manual Process is Underscored by Congressional and

3
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Other Activity

WHEREAS, the Master Manual of the Corps of Engineers is the name presently given
to the operating procedures for the mainstream dams and reservoirs. The Corps of
Engineers has responsibility for those operations as directed by the 1944 Flood Controt
Act, the controlling legislation for the Pick-Sloan Project. Since 1944, all dams (except
Fort Peck Dam) were constructed and have been operated by the Corps of Engineers
or the Bureau of Reclamation. The current Master Manual revision is the first public
process update of Corps of Engineers operating procedures, and its importance to
future exercise of the Tribe’s water rights cannot be ignored by the Tribe; and

WHEREAS, the Master Manual is intended by the federal courts and Congress to
resolve issues between the upper and lower basin states, irrespective of tribal issues.
The federal courts have dismissed cases brought by the states over the last decade
and a half, cases designed to settle issues of maintenance of water levels in the
reservoirs in North and South Dakota and the conflicting release of water for
downstream navigation; and

WHEREAS, most recently, the Energy and Water Resource Development appropriations
for FY 2001 were vetoed by the President because upstream senators supported by
the President opposed language by downstream senators in the appropriations bill,
which contained controversial language as follows:

Sec. 103. None of the funds made avallable in this Act may be used to revise the
Missouri River Master Water Control Manual when it is made known to the Federal
entity or official to which the funds are made available that such revision provides for
an increase in the springtime water release program aduring the spring heavy rainfall
and snow melt period in States that have rivers draining into the Missour! River below
the Gavins Point Darn.

The provisions cited above require the Corps of Engineers or any other official to
refrain from using any funds to revise the Master Manual if it is determined that the
revision would cause any increase in water releases below Gavin's Point Dam in
springtime. There is apparently concern by downstream members of Congress that
the Master Manual will recommend an increase in releases to the detriment of
downstream navigation, environmental values or flood control. Upstream members
of Congress stopped the approval of appropriations over this controversy until the
above-cited language was omitted from the bill; and

WHEREAS, given the importance of the Master Manual revision and update to the
States, the Congress and Courts, the Standing Rock Sioux Tribe cannot tolerate the
exclusion of proper consideration of their water rights, nor can the Tribe tolerate the
inadequate representation of the Trustee on this matter; and

Brief Historical Review of Indian Water Rights
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WHEREAS, the right of the Crown of Great Britain to the territory of North America
was derived from the discovery of that continent by Sebastian Cabot, who in 1498
explored a greater part of the Atlantic Coast under a Commission from King Henry Vi
and took formal possession of the continent as he sailed along the coast. But those
commissioned by the Crown to settle in North America were cognizant of the rights,
titles and interests of the original possessors. In the proprietary of Maryland, granted
to George Calvert, Lord Baltimore, in 1632, for example, it was recognized by English
law evolving from invasions against the Celtic tribes and their successors by the
Romans, Anglo-Saxons and Normans, among others, over a period of 1,500 years prior
to the discovery of America that the rights of the ancient possessors were specific and
could not be ignored by a just occupier. The following was the rationale:

The roving of the erratic tribes over wide extended deserts does not formed a
passession which excludes the subsequent occupancy of immigrants from countries
overstocked with inhabitants. The paucity of their numbers in thelr mode of life,

render them unable to fUlfill the great purposes of the grant [by the King to the
Proprietary of Marylandl. Consistent, therefore, with the great Charter to manking,

they (Tribes) may be confined within certain limits. Their rights to the privileges of
man nevertheless continue the same: and the Colonists who conciliated the affections
of the aborigines, and gave a consideration for their territory, have acquired the praise
due to humanity and justice. Nations, with respect to the several commurities of the
earth, possessing all the rights of man, since they are aggregates of man, are governed
by simifar rufes of action. Upon those principles was founded the right of ermigration
of old: upon those principles the Phenicians and Greeks and Carthagenians settled
Colonies in the wilds of the earth.... In a work treating expressly of original titles to
Land it has been thought not amiss to explain... the manner in which an individual
obtaining from his Sovereign an exclusive licence, with his own means, to lead out and
plant a Colony in a region of which that Sovereign had no possession, proceeded to
avail himself of the privilege or grant, and to reconcile or subject to his views the
peopie occupying and claiming by natural right that Country so bestowed... in
particular, an history, already referred to, of the Americans settlements, writtern in
1671, arter speaking of the acquisition of St. Mary's continues ‘and it hath been the
general practice of his Lordship and those who were employed by Himn in the planting
OF the safd province, rather to purchase the natives' interest... tharn to take from them
by force that which they seem to call their right and inheritance, to the end all disputes
might be removed touching the forcible encroachment upon others, against the Law
OF nature or nations... When the earth was the general property of mankind, mere
occupancy conferred on the possessor such an interest as it would have been unjust,

because contrary to the Law Of Nature, to take from him without his consent: and this
state has been happily compared to a theatre, common to ali; but the individual,

having appropriated a place, acquires a privitege of which he cannot be dispossessed
without injustice’ ... the Grant [to Lord Baltimore] comprehended ‘all Islands and Isiets
within the limits aforesaid, and all Islands and etc. within ten marine leagues of the
Eastern Shore, with all Ports, Harbors, Bays, Rivers, and Straits, belonging to the region
or Islands aforesaid, and ail the soll, plains, woods, mountains, marshes, Lakes, Rivers,

Days, and Straits, with the fishing of every kind, within the said limits: all mines of
whatsoever kind, and patronage and advowson of all Churches. Lord Baltimore ... was
Invested with all the Rights, Jurisdictions, Privileges, Prerogatives, Royalties, Liberties,

Immunities, and Roval Rights and Temporal Franchises whatsoever, as well by sea as by
lanad, within the Region, Isiands, Islets, and limits aforesaid...(Source: John Kilty. Land
Holder's Assistant and Land Office Guide.
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Isiandss, islets, and fimits aforesaid...(Source: John Kilty. Land Holders Assistant and tand
Office Guide.
Baitimore: G. Dobbin & Murphy, 1808. MSA SC 5165-1-1).; and

WHEREAS, 130 years later the Proclamation of 1763 by King George Ill recognized title
to the land and resources reserved by the American indians of no lesser character or
extent than the Charter to Lord Baltimore:

Ang whereas Jt is Just and reasonable, and essential Lo our Interest, and the Security of
our Cojonies, that the several Nations or Tribes of indians with whom We are connected,

ana who ive under our Protection, should not be molested or disturbed in the
Possassion OF such Parts Of Our Dominions and Territories as, not having been ceded to
Or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds --
We do thererore, with the Aavice of our Privy Council, declare Jt to be our Royal Will and
Pleasure, that no... Govarnor or Commandsr in Chief in any of our other Colonies or
Plantations in America do presume for the present, and untll our further Pleasure be
known, 1o grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
or Sources Of any of the Rivers which fall into the Atiantic Ocean from the West and
North west, or upon any Lands whatever, which, not having been ceqed to or
purchased by Us as aforesald, are reserved to the said indians, or any of them, And We
do further decigre it to be Our Royal Will and Pleasure, for the present as aforesaig, to
resgrve under our Sovereignty, Protection, and Dominion, For the use of the said
ncians, ... 3l the Lands and Territories lying to the Westward Of the Sources of the
Rivers which rall into the Sea from the West and North West as aforesaid. And We do
hereby strictly forbid, on Pairn of our Displeasure, afl our Joving Subjects from making
any Purchases or settlements whatever, or taking Possession of any of the Lands above
reserved, without our especial leave and Licence for that Purpose first obtained. And
We do further strictly enjoin and require all Persons whatever who have either Wiiflilly
or inaavertently seated themselves upon any lands within the Countries above
described. or upon any other Lands which, not having been ceaed to or purchased by
Us, are stilf reserved to the said Indians as aforesaid, forthwith to remove themselves
from such Sertiements. And whereas great Frauds and Abuses have been commjtted
in purchasing Lands of the indians, to the great Prejudice of our Interests. and to the
great Dissatisfaction of the said Indians: In order, therefore to prevent such
lrreguiarities for the future, and to the end that the indians may be convinced of our
Justice and determined Resolution to remove ail reasonable Cause of Discontent, We
do, with the Advice of our Privy Council strictly enjoin and require, that no private
Person do presume Lo make any purchase from the said indians of any Lands reserved
to the said indians, within those parts of our Cofonies where We have thought proper
to allow Settiement: but that, if at any Time any of the Said indians shouid be inclined
to dispose Of the said Lands, the same shall be Purchased only for Us, in our Narme, at
some public Meeting or Assembly Of the said indians, to be held for that Purpose by the
Governor ar Commanaer in Chief of our Colony respectively within whict they shail lie:
and in case they shall lie within the limits of any Proprietary Governmerit, they shall be
purchased only for the Use and in the name of such Proprietaries, conformable to such
Directions and Instructions as We or they shall think proper to give for that Purpose....

Given at our Couwrt at St. James's the 7th Day of October 1763, in the Third Year of our
Reign.

COD SAVE THE KING; and
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WHEREAS, after the American Revolution and consistent with the foregoing, the
United States Supreme Court by 1832 relied upon the ancient concepts of its
predecessor Great Britain and recognized the property rights of Indians in the classical
case of Worcester v. the State of Georgia:

America, separated from Europe by a wide ocean, was inhabited by a distinct people,
alvided into separate nations, independent of each other and of the rest of the world,
having institutions of their own and governing themselves by their own laws. It {5
gifficuilt to comprehend the proposition, that the inhabitants of either gquarter of the
globe could have rightful original claims of dominion gver the Inhabitants of the other,
or over the lands they occupied; or that the discovery of either by the other should
glve the discoverer rights in the country discovered, which annulled the pre-existing
rights of its ancient possessors. (6 P 515, p, 543)

... This principle, acknowledged by all Europeans, because it was the interest of all to
acknowledge it, gave to the nation making the discovery, as its inevitable consequence,
the sole right of acquiring the soif and making settlements on it. It was an exclusive
principle which shut out the right of competition among those who had agreed to it;
ot one which could annul the previous rights of those who had not agreed to it. 1t
reguiated the right given by discovery among the European discovers; but could not
affect the rights of those already in possession, either as aboriginal occupants, or as
occupants by virtue of a discovery made before the memory of man.....

... This soil was occupied by numerous and warlike nations, equally willing and able to
defend their possessions. The extravagant and absurd idea, that the feebie settiernents
made on the sea-coast, or the companies under whom they were made, acquired
legitimate power by them to govern the people, or occupy the fands from sea to sea,
did not enter the mind of any man. They were well understood to convey the title
which, according to the common law OF EUropear sovereigns respecting America, they
might rightfully convey, and no more. This was the exclusive right of purchasing such
fands as the natives were willing to sell, The Crown could not be understood to grant
what the Crown did not effect to claim; nor was it so understood.

(6 P 515, p. 544-545) (Emphasis supplied); and

WHEREAS, the principles in the case of Worcester v. Georgia are ancient as shown
above and are the foundation of the principles announced by the U. S. Supreme Court
three quarters of a century later refating to the Yakima Indian Nation in the case of
United States v. Winans (198 U.5. 371). Title of the Indians in their property rights was
fully acknowledged, and the Treaty was interpreted as a grant of property to the
United States in the area not reserved by the Tribe to itself.

The right to resort to the fishing places in controversy was a part of larger rights
possessed by the indians, upon the exercise of which there was not a shadow of
impediment, and which were not less necessary to the existence of the Indians than
the atmosphere they breathed. New conditions came into existence, to which those
rights had to be accommodated, Only a limitation of them, however, was necessary
and intended, not a taking away. In other words the Treaty was not a grant of rights to
the indians, but a grant of rights from them - a reservation of those not granted.
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(Emphasis supplied); and

WHEREAS, the Supreme Court case of Henry Winters v. United States (207 US 564)
found that reservation of water for the purposes of clvilization was implied in the
establishment of the Reservations:

The Reservation was a part Of a very much larger tract which the Indians had the right
to occupy and use and which was adequate for the hablts and wants of a nomadic and
uncivilized people. It was the policy of the Government, it was the desire of the Indians,
to change those habits and to become a pastoral and civilized people. If they should
become such the original tract was too extensive, but a smaller tract would be
adequate witha change of conditions. The lands were arid and, without irrigation, were
practically valueless.

... That the Government did reserve them we have decided, and fora use which would
be necessarily continued through years. This was done May 1, 1888, [at Fort Belknap]
and it would be extreme to believe that within a vear later fwhen the state of Montana
was _created] Congress destroved the Reservation and took from the indians the
consideration of their grant, leaving them a barren waste - took from them the means
of continuing their oid habits, vet did not leave them the power o chanqge to new

ones.“(207 U $ 574, p. 576 577); and

WHEREAS, the case of United States v. Ahtanum Irrigation District (236 Fed 2nd 321,
1956) applied the Worcester-Winans-Winters concepts on Ahtanum Creek, tributary
to the Yakima River and northern boundary of the Yakima indian Reservation:

The record here shows that an award oF sufficient water to irrigate the lands served by
the Afitanum Indian irrigation project system as cortemplated in the year 1315 would
take substantially all of the waters of Ahtanum Creek. It does not appear that the
waters decreed to the Indians in the Winters case operated to exhaust the entire flow
of the Milk River, but, if so, that Is merely the consequence Of it being a larger stream.

AS the Winters case, both here and in the Suprere Court, shows, the indians were
awarded the paramount right reqardiess of the guantity remaining for the use of white

settiers. Our Conrad inv. Co. Case, supra, held that what the non-indian appropriators
may have is only the excess over and above the amounts reserved for the indians. It
is plain that if the amount awarded the United States for the benefit of the Indians in
the Winters Case equaled the entire flow Of the Milk River, the decree would have been

o different. {236 F. 2nd 321, p. 327) (Emphasis supplied); and

WHEREAS, these concepts were further advanced in Arizona v California, 373 U.S. 546,
596-601 (1963):

The Master found as a matter of fact and law that when the United States created
these reservations or added to them, it reserved not only land but also the use of
enough water from the Colorado [River] to irrigate the irrigable portions of the

N reserved lanas. The aggregate quantity of water which the Master held was reserved
for all the reservations is about 1,000,000 acre-feet to be used on around 135,000
irrigable acres of fand....



127

It is impossible to believe that when Congress created the Creat Colorado River indian
reservation and when the Executive Department of this Nation created the other
reservations they were unaware that most of the lands were of desert kind -- hot
scorching sands -- and the water from the River would be essential to the life of the
indian people and to the animals they hunted and crops they raised. We follow it
Winters] now and agree that the United States did reserve the water rights for the
Indians effective as of the time indian Reservations were created, This means, as the
Master held, that these water rights, having vested before the Act [Boulder Canyon
Project Act] became effective on June 25, 1928, are present perfected rights and as
such are entitied to priority under the Act. We also agree with the Master's conclusion
as to the quantity Intended to be reserved. He found that water was intended to
satisfy the future as well as present needs of the indlan reservations.... We have
concluded, as did the Master, that the only feasible and fair way by which reserved
water for the reservations can be measured is irrigable acreage. The various acreage
of irrigable land which the Master found to be on the different reservations we find to
be reasonable; and

General Nature of Attacks on Winter Doctrine

WHEREAS, notwithstanding the injunctions of Lord Baltimore, King George Il and
favorable decisions of the United States Supreme Court, in practice, Congress, the
executive branch and the judiciary have (1) limited Indian reserved water rights, (2)
suppressed development of Indian reserved water rights, and (3) permitted reliance
by state, federal, environmental and private interests on Indian water, contrary to
trust obligations. The federal policy has clearly been .. how best to transfer indian
1ands and resources to non-indians... rather than to preserve, protect, develop and
utilize those resources for the benefits of the indians.

With an opportunity to study the history of the Winters rufe as it has stood now for
nearly 50 years, we can readily perceive that the Secretary of the interior, in acting as
he did, improvidently bargained away extremely valuable rights belonging to the
Indians.... viewing this contract as an improvident disposal of three quarters of that
which justly belonged to the Indians, it cannot be said to be out of character with the
sort of thing which Congress and the Department of the Interior has been doing
throughout the sad history of the Government's dealings with the Indians and indian
tribes. That history largely supports the statement: From the very beginnings of this
nation, the chief issue around which federal Indian policy has revolved has been, not
how to assimilate the indian nations whose lands we usurped, but how best to transfer
Inaian lands and resources to non-indians. (United States v Ahtanum Irrigation

District, 236 F. 2nd 321, 337); and

WHEREAS, the McCarran Amendment interpretation by the United States Supreme
Court, if not in error, is a further example of the contemporary attack on indian water
rights. The discussion of the McCarran Amendment here is intended to show why
tribes are (1) opposed to state court adjudications and (2) negotiated settlements
under the threat of state court adjudication. In 1952 the McCarran Amendment, 43
U.S.C. 666 (a), was enacted as follows:
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consent Is given to join the United States as a defendant in any suit (1) for the
adjiudication of rights to the use of water of a River system or other source, or (2} for
the administration of such rights, where It appears that the Unfted States is the owner
or in the process of acquiring water rights by appropriation under State faw, by
purchase, by exchange or otherwise, and the United States fs a necessary party to such
suit; and

WHEREAS, the McCarran Amendment has been interpreted by the U.S. Supreme Court
to require the adjudication of Indian water rights in state courts. Arizona v San Carios
Apache Tribe, 463 (.. 545,564,573 (1981) held:

We are convinced that, whatever limitation the Enabling Acts or federal policy may
have originally placed on State Court jurisdiction over Indian water rights, those
fimitations were removed by the McCarran Amendment.

In dissent, however, Justice Stevens stated:

To justify virtual abandonment of Indfan water right claims to the State courts, the
majority refies heavily on Colorado River Water Conservancy District, which in turn
discovered an affirmative policy of federal judicial application in the McCarran
Amendment. | continue to belleve that Colorado River read more info that
amendment that Congress intended... Today, however, on the tenuous foundation of
aperceived Congressional intent that has never been articulated in statutory language
or legisiative history, the Court carves out a further exception to the virtually
unflagging obligation of Federal courts to exercise their jurisdiction. The Court does
not -- and cannot -~ claim that it s falthfully following general principles of law... That
Amendment is a waiver, not a command. It permits the United States to be joined as
a defendant in state water rights adjudications; it does not purport to diminish the
United States right to litigate in a federal forum and it is tolally silent on the subject
of indian tribes rights to litigate anywhere. Yet today the majority somehow concludes
that it commands the Federal Courts to defer to State Court water right proceedings,

gven when Indian water rights are involved: and

WHEREAS, in Arizona, Montana and other states, general water right adjudications to
quantify Winters Doctrine rights are ongoing. For example in the state of Montana:

(1) the state of Montana sued all tribes in a McCarran Amendment proceeding.

(2) the State of Montana established a Reserved Water Rights Compact
Commission. The purpose of the Commission was to negotiate the Winters
Doctrine rights of the Montana tribes.

(3) the Department of Interior has adopted a negotiation policy for the
settiement of Indian water rights. The United States Department of interior has
a negotiating team which works with the Montana Reserve Water Rights
Compact Commission and indian tribes, some forced by the adjudication in
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state court, to negotiate, while others are willing to negotiate.

(4) the Department of interior makes all necessary funding available to any Tribe
willing to undertake negotiations. A Tribe refusing to negotiate cannot obtain
funding to protect and preserve its Winters Doctrine water rights.

(5) upon reaching agreement between the State of Montana and an Indian
tribe, congressional staff are assigned to develop legislation in the form of an
Indian water rights settlement that may or may not involve authorization of
federal appropriations to develop parts of the amount of indian water agreed
upon between the Tribe and the State or for other purposes.

(6) in the absence of the desire of a Tribe to negotiate, the State of Montana
will proceed to prosecute its McCarran Amendment case against the Tribe; and

WHEREAS, this process relies on ongoing litigation to accomplish negotiated
settlements of Winters Doctrine Indian water rights. The process is held out to be a
success by the state and federal governments. However, comparison with the taking
of the Black Hills from the Great Sioux Nation, the taking of the Little Rocky Mountains
from the Fort Belknap Indian Reservation and the taking of Glacler Park from the
Blackfeet are valid comparisons. There are elements of force and extortion in the
process; and

WHEREAS, in the Wind River adjudication, 753 P, 2nd 76, 94-100 (WY 1988), the State
of Wyoming utilized the McCarran Amendment to drastically diminished the Arapaho
and Shoshone Winters Doctrine water rights in the Big Horn River Basin. The Wyoming
Supreme Court found as foliows:

The guantity of water reserved is the amount of water sufficient to fUifill the purpose
Of the lands set aside for the Reservation.

* k%

The Court, while recognizing that the tribes were the beneficial owners of the
reservations timber and mineral resources... and that it was known to alf before the
treaty was signed that the Wind River Indian Reservation contained valuabie minerals,

nonetheless concluded that the purpose of the reservation was agricuitural. The fact
that the Indians fully intended to continue to hunt and fish does not alter that
conclusion.... The evidence is not SUfficient to imply a fishery flow right absent a treaty
provision.... The fact that the tribes have since used water for mineral and industrial
purposes does not establish that water was impliedly reserved in 1868 for such Uses.

The District Court did not err in gdenying a reserved water right for mineral and
industrial uses... the District Court did not err in holding that the Tribes and the United
States did not introduce sufficient evidence of a tradition of wildlife and aesthetic
preservation that would Justify finding this to be a purpose for which the Reservation
was created or for which water was impliedly reserved... not a single case applying the
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reserved water right doctrine to grounawater is cited to us.... InColville Confederated
Tribesy, Walton supra, 547 F 2042, there Is slight mention of the groundwater aquifer
and of purnping wells, Id at 52, but the opinion does not indicate that the wells are 8
source of reserved water or even discuss a reserve groundwater right.... The District

Court did not err in deciding there was no reserved groundwater right; and

WHEREAS, the statement by the Wyoming Supreme Court that Coville does not
discuss a reserved water right to groundwater is in error, for Colville did decree
reserved groundwater rights; and

WHEREAS, the Wind River case must be carefully examined by all tribes, including
those of the Missouri River Basin. The single purpose of the Wind River Indian
Reservation recognized by the Wyoming Supreme Court was limited to agricuiture:
severely limited relative to the... Rights, Jurisdictions, Privileges, Frerogatives,
Rovalties, Liberties, Immunities, and Royal Rights and Temporal Franchises whatsoever,

. within the Reglon .comprehending... a/f the soil, plains, woods, mountains,
marshes, Lakes, Rivers, Days, and Straits, with the fishing of every kind, within the said
limits; all mines of whatsoever kind...received by from the King by Lord Baltimore in
the Proprietary of Maryland, which were, nevertheless, subject to purchase from the
Native possessors. The Arapaho and Shoshone must have believed that the purpose
of the reservation was to provide a permanent home and abiding piace for their
present and future generations to engage and pursue a viable economy and society.
Despite existing oil and gas resources, they were denied reserved water for mineral
purposes. Despite the need for industry in a viable economy, they were denied
reserved water for industry. Despite a tradition of hunting and fishing, they were
denied reserved water for wildlife and aesthetic preservation. Despite the existence
of valuable forests, they were denied reserved water for this purpose. Despite the
existence of valuable fisheries, established from time immemorial, they were denied
a reserved water right to sustain their fisheries; and

WHEREAS, the United States Supreme Court reviewed the Wind Riverdecision on the
following question:

in the absence of any demonstrated necessity for additional water to fulfill reservation
purposes and in presence of substantial state water rights long in use on the
reservation, may reserved water rights be implied for all practicably irrigable lands
within reservation set aside for specific Tribe? 57 LW 3267 (Oct. 11, 1988); and

WHEREAS, acting without a written opinion and deciding by tie vote, the United States
Supreme Court affirmed the decision of the Supreme Court of the State of Wyoming
and rejected the thought process presented in the question above that the Tribes
needed no additional water than the amount they were using and that state created
water rights with long use should not be subjected to future indian water rights. But
a change in vote by a single justice would have reversed the decision and severely
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constricted the benefits of the Winters Doctrine to the Indian people, a subject to be
discussed further. The decision is limited to the State of Wyoming on critical issues,
namely that Indian reserved rights do not apply to groundwater; the absence of a
reserved water right for forest and mineral purposes; the absence of a reserved water
right for fish, wildlife and aesthetic preservation; and a reduction of the Tribes claims
to irrigation from 490,000 to less than 50,000 acres; and

WHEREAS, the acreage for irrigation finally awarded to the Wind River Tribes for future
purposes was 48,097 acres involving approximately 188,000 acre-feet of water
annually:

In determining the Tribes claims to practicably irrigable acreage, the United States
[trustee for the tribesl began with an arable land-base of approximately 490,000 and
refled on Its experts to arrive at over 88,000 practicably irrigable acres. The claim was
further ‘trimmed"” by the United States to 76,027 acres for final projects. The acreage
was further reduced during trial to 53,760 acres by Federal experts with a total annual
diversion requirement of about 210,000 acre-feet. (Teno Roncalio, Special
Master. In Re: The General Adjudication of All Rights to the Use of Water
in the Big Horn River System and All Other Sources, State of Wyoming,
Concerning Reserved Water Right Claims by and on Behalif of the Tribes
of the Wind River Indian Reservation, Wyoming, Dec. 15, 1982, pp. 154
and 157); and

WHEREAS, the purposes of reservation issue addressed by the Wyoming courts
evolved from the 1978 United States Supreme Court case, United States v. New
Mexico (438 U.S. 696), involving the water rights of the Gila National Forest:

The Court has previously concluded that Congress, in giving the President the power
to reserve portions of the federal domain for specific federal purposes, impliedly
authorized him to reserve ‘gopurtenant water then unappropriated to the extent
needed to accomplish the purpose of the reservation.”.. The Court has repeatediy
emphasized that Congress reserved "only that amount of water necessary to fulfill the
purpose of the reservation, no more.”.. Where water Is only valuable for a secondary
use of the reservation, however, there arises the contrary inference that Congress
intended, consistent with its other views, that the United States would acquire water
in the same manner as any other public or private appropriator.... The legislative
debates surrounding the Organic Administration Act of 1897 and its predecessor bills
demonstrate that Congress intended national forests to be reserved for onjy two
purposes -- "to conserve the water fows, and to furnish a continuous supply of timber
forthe people.".. Not only is the Government's claim that Congressintended toreserve
water for recreation and wildlife preservation inconsistent with Congress’s failure to
recognize these goals as purposes of the national forest, it would defeat the very
purpose for which Congress did intend the national forest system.... While Congress
intended the national forest to be put to a variety or uses, including stockwatering, not
Inconsistent with the two principal purposes of the forest, stock watering was not,

jtself, a direct purpose OF reserving the land: and
WHEREAS, there may be debate with respect to the purposes for which a national
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forest was created and for which purposes water was reserved, but it is a “slender
reed” upon which to found a debate that when Indian reservations were established
by the Indians or Great Britian or the United States, the purpose of establishment
might vary among the Indian reservations; and, depending upon that purpose, the
Indians would be limited in the beneficial uses to which water could be applied. Indian
neighbors could apply water to any beneficial purpose generally accepted throughout
the Western United States, but Indians could not. It is inconceivable that an indian
Reservation was established for any other “purpose” than an “Indian” reservation or
that each Reservation was established for some arcane reason other than the pursuits
of industry, self-government and all other activities associated with a modern,
contemporary and ever-changing society embracing all of the ... Rights, Jurisaictions,
Privileges, Prerogatives,... and Temporal Franchises whatsoever, ... within the Region,
.comprehending... @/ the soil, plains, woods, mountains, marshes, Lakes, Rivers, Days,
and Straits, with the fishing of every kind, within the said limits: all mines of
whatsoever kind: and

WHEREAS, nevertheless, the Wyoming courts relied upon the “purposes” argument
to exclude water reserved for the pursuit of many of the arts of civilization....
industry, mineral development, fish, wildlife, aesthetics.., on the basis that the
purpose of the Wind River Indian Reservation was limited to an agricultural purpose
absent specific Treaty language to the contrary. As crude as this conclusion may be,
however, Tribes of the Missouri River basin and throughout the Western United States
are faced with the “purposes” limitation originally applied in 1878 to national forests;
and

WHEREAS, if there may be a question that the issue ended in Wyoming, it is only
necessary to examine the state court general adjudication process in Arizona. A June
2000 pretrial order by the Special Master in the General Adjudication of All Rights to
Use Water in the Gila River System and Source summarizes the issues as follows:

... Does the 'primary-secondary” purposes distinction, as announced by the U.S.
Supreme Court in United States v. New Mexico, 438 U.S. 696 (1978), apply to the water
rights claimed for the Gila River Indian Reservation?...

.... The State Litigants takes the position that the distinction does apply.

... If the "primary-secondary” purposes distinction does apply to the Gila River indian
Reservation, what were the primary and secondary purposes for each withdrawal or
designation of land for the Gila River Indlfan Reservation? May the Reservation have
more than one 'primary” purpose?....

... The State litigants takes a position that the federal government withdrew or
designated iand to protect existing agriculture, create a buffer between the
community and non-indians who were settling In the area, provide substitute
agricultural lands when non-indians encroached on existing Indian agricultural lands,

and provide for other specific economic activities such as grazing; and
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WHEREAS, the restriction or limitation of indian water rights in the Missouri River basin
is not confined to a federal denial of them in federal actions, such as the Master
Manual and endangered species consuitation. The limitations are expected to grow
and expand from these federal actions. Indian water right opponents will concentrate
on the language of United States v. New Mexico that “..only that amount of water
necessary to fulfill the purpose of the reservation, no more... has been reserved by the
Tribes or the United States on behalf of the tribes. The effort will be to first limit the
purposes for which an Indian reservation was established and second limit the amount
of water necessary to fulfill that purpose. If, for example, opponents could
successfully argue that the purpose of an Indian reservation in the Missouri River Basin
was primarily a "permanent homeland” and that agricuiture was secondary, they
would further argue that the amount of water reserved was limited to domestic uses,
and no water was reserved for irrigation; and

WHEREAS, Cappaert v. United States (426 U.S. 128, 1976) was the basis, in part, for
the decision in Unfted States v. New Mexicodiscussed above. Here again the purposes
of a ‘federal* reservation (as distinguished from a reservation by Indians or a
reservation by the United States on behalf of indians) and the use of water for that
purpose is the subject. But the Cappaert decision is helpful in showing the extreme
interpretations to which the State Court in Wyoming went in its Wind River decision:

....The District Cowrt then held that, in establishing Devils Hole as a national
monument, the President reserved appurtenant, unappropriated waters necessary to
the purpose Of the reservation; the purpose included presetvation of the pool and
pupfishinit.... The Court of Appeals for the Ninth Circuit affirmed... holding that the
‘implied reservation of water’ doctrine applied to groundwater as well as surface
water...and

WHEREAS, the purpose of establishing the national monument was clearly limited --
to preserve the Devil's Hole pupfish, which rely on a pool of water that is a remnant
of the prehistoric Death Vailey Lake System an object of historic and scientific interest.
This is not an Indian reservation which embraces all of the purposes related to
civilization, society and economy. Yet, Wyoming seized on the concept of an indian
reservation with purpose limited in the same manner as a national forest or a national
monument. Note, however, that the Wyoming case (1988) grasps at the purposes
argument to diminish the Indian water right but ignores the damaging aspect of
Cappaert (1976) that reserved water concepts apply to groundwater as well as surface
water. Not only did Wyoming ignore Colville Confederated Tribes, it ignored Cappaert.
Recently, the Arizona Supreme Court, after considering the Wyoming decision, could
not countenance a similar decision in Arizona, specifically rejected the Wyoming
decision and found as follows:
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.Lhe trial court correctly determined that the federal reserved water rights doctrine
applies not only to surface water but to groundwater..and... holders of federal reserved
rights enjoy greater protection from groundwater pumping than do holders of state
faw rights...; and

WHEREAS, similarly, Wyoming ignored Cappaert, a U.S. Supreme Court decision about
federally reserved water rights in a National Monument in Nevada, where Capopaert
specifically rejected the concept of "sensitivity” or balancing of equities when water
is needed for the purpose of a federal or Indian Reservation. In Cappaert the Court
cited the Wintersdecision as a basis for rejecting the notion of Nevada that competing
interests must be balanced between federal (or Indian) reserved water rights and
competing non-federal (or non-Indian) water rights. Wyoming returned to the U.S.
Supreme Court seeking a more favorable decision respecting “sensitivity” than
provided by Cappaert:

Nevada argues that the cases establishing the doctrine of federally reserved water
rights articulate an equitable doctrine calling ror a balancing of competing interests.
However, an examination of those cases shows they do not analyze the doctrine in
terms of a balancing test. Forexample, in Winters v. United States, supra, the Court did
not mention the use made of the water by the upstream landowners in sustaining an
Injunction barring thelr diversions of the water. The "Statement of the Case” in Winters
notes that the upstream users were homesteaders who had Invested heavily in dams
to divert the water to irrigate their land, not an unimportant interest. The Court held
that, when the Federal Government reserves land, by implication, it reserves water

rights sufficient to accomplish the purposes of the reservation; and

WHEREAS, the United States Supreme Court reviewed the decision of the Wyoming
Supreme Court and upheld the decision by a tie vote as discussed above. However,
the majority of the court had apparently been swayed by the Wyoming argument:...
In the absence of any demonstrated necessity for additional water to Fulfill reservation purposes and
In presence of substantial state water rights fong in use on the reservation, may reserved water rights

be implied for all practicably irrigable lands within reservation set aside for specific Trive?... and had
prepared a draft opinion referred to by the Arizona Supreme Court as the “ghost”
opinion. The draft opinion was apparently not issued because Justice Sandra Day
0’Connor, author of the “ghost” opinion on behalf of the majority, disqualified herself
because she learned that her ranch had been named as a defendant in the Gila River
adjudication in Arizona. Despite more than 350 years of understanding of justice and
faw relating to Indian property, the O'Connor opinion would have destroyed the basic
tenets of the Winters Doctrine:

... The PIA standard is not without defects. It is necessarily tied to the character of
land, and not to the current neads of indians living on reservations... And because it
looks to the future, the PIA standard, as It has been applied here, can provide the
Tribes with more water than they need at the time of the quantification, to the
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detriment of non-Indian appropriators asserting water rights under state law....this
Court, however, has never determined the specific attributes of reserve water rights
- whether such rights are subject to forfeiture for nonuse or whether they may be sold
or feased for use on or off the Reservation....Despite these flaws and uncertainties, we
decline Wyoming's invitation to discard the PIA standard... The PlA standard provides
some measure of predictability and, as explained hereafter, is based on objective
factors which are familiar to courts. Moreover no other standard that has been
suggested would prove as workabie as the PIA standard for determining reserve water
rights for agricultural_reservations....we think Master Roncolio and the Wyoming
Supreme Court properly identified three factors that must be congsidered in
determining whether lands which have never been irriqated should be included as PIA:

the arability of the lands, the engineering feasibility tbased on current technology) of
necessary future irrigation projects, and the economic feasibility of such projects
tbased on the profits from cultivation of future jands and the costs of the project...

Master Roncofio found...that economic feasibility will turn on whether the land can be
irrigated with a benefit-cost ratio Of one or better....Wyoming argues that our post-
Anizona [ cases, specifically Cappaert and New Mexico, indicate that quantification of
Indian reserved water rights must entall sensitivity to the Impact on state and private
appropriators of scarce water under state law.... Sensitivity to the impact on prior
approprigtors necessarily means that “there has to be some degree of pragmatism”in
determining PIA....we think this pragmatism Involves a ‘practical” assessment - 2
determination apart from the theoretical economic and engineering feasibility - of the
reasonable likelihood that future irrigation projects, necessary to enable lands which
have never beenirrigated to obtain water, will actually be built....no court has held that
the Government is under a general legal or fiduciary obligation to build or fund
frrigation projects on indian reservations so that irrigable acreage can be effectively
used..... massive capital outiays are required to fund irrigation projects...and in today s
era of budget deficits and excess agricuitural production, government officials have
to choose carefully what projects to fund in the West. ... Thus, the trier of fact must
examine the evidence, if any, that additional cuitivated acreage is needed to supply
food or fiber to resident tribal members, or to meet the realistic needs of tribal
members to expand their existing farming operations. The trier must also determine
whether there will be a sufficient market for, or economically productive use of, any
crops that would be grown on the additional acreage....we therefore vacate the
Judgmentinsofaras it relates to the award of reserved water rights for future lands and
remand the case to the Wyoming Supreme Court for proceedings not inconsistent with

this opinion; and

WHEREAS, the United States Supreme Court has virtually unlimited power to arrive at
unjust decisions as evidenced by the Dred Scott decision, and the opinion of the
minority would have had no force and effect in Wyomingas given Dy Justice Brennan:

...inthe Court might well have taken as Iits motto for this case in the word's of Matthew
25:29: “but from him that has not shall be taken away even that which he has. © When
the indian tribes of this country were placed on reservations, there was, we have hela,
sufficient water reserved for them to fulfill the purposes of the reservations. In most
cases this has meant water to irrigate their arable lands.... The Court now proposes, in
effect, to penalize them for the lack of Covernment investment on their reservations
by taking from them those water rights that have remained theirs, until now, on paper.
The requirement that the tribes demonstrate a “reasonable likelihood” that irrigation
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projects ajready determined to be economically feasible will actually be buift ~
gratuitously superimposea, in the name out “sensitivity” to the interests of those who
compete with the Indians for water, upon a workable method for calculating
practicably irrigable acreage that parallels government methods for determining the
feaslbility of water projects for the benefit of non-indians - has no basis in law or
Justice; and

WHEREAS, whether inspired by the “ghost” opinion of Justice 0'Connor or not, the
Arizona Supreme Court held arguments in February 2001 on the issue of: “what is the
appropriate standard to be applied in determining the amount are water reserved for
federallands?”, particularly indian lands, which were not reserved by the United States
for the Standing Rock Sioux Tribe but were, rather, reserved by the Tribe by its ancient
ancestors from time immemorial. The outcome by the Arizona Supreme Court is
immaterial but provides the question for review by the United States Supreme Court
with full knowledge from the “ghost” opinion of the probable outcome. The Salt River
Project and Arizona, principal losers in Arizona v California [ make the following
arguments in Gila River against Indian reserved rights to the use of water:

...Under the United States Supreme Court's gecision in United States v New
Mexico..., all federal land with a dedicated federal purpose “has reserved to it
that minimum amount of water which s necessary to effectuate the primary
pupese of the land set aside. ” Judge Goodfarb also founa, however, that this
‘purposes” test does not apply to indian reservations. Instead, he held that,
for Indian reservations, “the courts have drawn a clear and distinct line’...that
mandates that reserved rights ror all Indian reservations must be quantified
based on the amount of “water necessary to irrigate all of the practicably
rrigable acreage (PIA) on that Reservation” without considering the specific
purposes for which the Reservation was created. ... this interlocutory proceeding
with respect to issue 3 arose because Judge Goodfarb incorrectly ruled (as a
matter of law and without the benefit Of any factual record, briefing, or
argument) that PIA applies to all Indish reservations...

....as shown bejow, the Supreme Court in that case [Arizona [l and the courts
in alf reported decisions since that time, have applied the following analysis:
first, review the historical evidence relating to the establishment of the
Reservation and, from that evidence, determing the purposes for which the
specific land in question was reserved (a question of fact). Second, detenmine,
based upon the evidence, the minimum quantity of water necessary to cary
out those purposes (a mixed question of law and fact). ...and in Colvile
Confederated Tribes V. Walton, for instance, the ninth circuit stated:. “to
identify the purposes for which the Colville Reservation was created, we
consider the document and circumstances surrounding its creation, and the
history of the indians for whom it was created, We also consider their need to
maintain themselves under changed circumstances.”

...the Zuni Reservation in northeastern Arizona, for example, was established
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by Congress expressly “for religious purposes. *...the original 1859 creation of
the Gila Reservation and each of the seven subsequent additions had different
rationales and were intended to address different purposes or combinations of
purposes (e.g. protecting existing farmlands, adding lands for grazing,
Including lands irrigated by Indians outside the Reservation as part of the
Reservation...

....In addition to varying in size, Indian reservations also vary in location and
terrain. Reservations in Arizona, for instance, run the gamut from desert low
1ands to the high mountains and everything in between. Certain reservations
along the Colorado River include fertile but arid river bottom land and were
created for the purpose of converting diverse groups of “nomadic” Indians to
a “civilized” and agrarian way of life...other reservations, such as the Navajo
Reservation in extrerme northeastern Arizona, consist largely of “very high
plateaus, flat-top mesas, inaccessible buttes and deep canyons. “...there can
be little doubt that the PIA stancard works to the advantage of tribes inhabiting
alluvium plains or other refatively flat lands agjacent to stream courses. In
contrast, tribes inhabiting mountainous or other agriculturally marginal terrains
are at g severe disaavantage when it comes to demonstrating that their lands
are practicably irrigable....

...the special master [Arizona_ 1] conducted a trial, accepted and reviewed
substantial evidence regarding the purposes of the five indian reservations at
ssue in that case, made factual findings as to purposes, and only then found
that the minimum amount Of water necessary to carry Out those purpgses was
best getermined by the amount of water necessary to irrigate all “practicably
irrigable” acres on those reservations. ....the special master stated: “moreover
the ‘practicably irrigable’ standard is not necessarily a standard to be used
in all cases and when it is used it may not have the exact meaning it holds
in this case. The amount reserved In each case is the amount required to
make each Reservation livable.”

...although the United States Supreme Court affirmed the Wyoming court’s
oecision in that case without opinion, events surrounding that review shed
considerable fight on the Supreme Cowurt's concerns about the continued
viability of PIA as a standard, at feast in the form it was applied in Arizona |
....Several Justices challenged the United States’s defense of PA.... "at this
point, Chief Justice Rehnquist challenged the precedential validity of Arizona
{ by noting that the opinion ‘contains virtually no reasoning’ and the Court
merely had accepted the special master's conclusion as to the PA
standard...arguing that Congress must of contemplated the size of the tribe
that would live on the Wind River Reservation, ...the Chief Justice stated that
he found it difficult to believe that in 1868 Congress...should be deemed have
sald we're giving up water to irrigate every - every inch of arable land. No
matter how large the tribe they thought they were settling. Did they expect
to make some tribes very rich so that they can have an enormous export
business... in agricultural products?” (State Litigant’s Opening Brief on
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Interlocutory Issue 3, Gila River Adjudication); and

Historical Analysis of Thought Processes Embraced by Master Manual

WHEREAS, the means employed by the Corps of Engineers to deny consideration of
Indian water rights in the preparation of the Master Manual and those same means
employed by the Department of Interior to deny consideration of Indian water rights
in baseline environmental studies of endangered species have been presented. Also,
presented was the favorable body of law supporting the proper consideration of
Indian water rights foliowed by the denigration of that law in state court adjudications,
namely in Wyoming and, more recently, in Arizona. Briefly examined here are historical
examples of the diminishment of property rights by a superior force and the strikingly
similar arguments in support of that diminishment, and

WHEREAS, the concepts and technigues for diminishing the water rights of the
Standing Rock Sioux Tribe in the Missouri River, its tributaries and aquifers are not
novel. The colonization of Ireland by the English (circa 1650), for example, was
justified in a manner that provides insight in the federal treatment of Indian water
rights in the Missouri River Basin. Sir Thomas Macaulay, a prominent English politician
in the first half of the 19™-century and one of the greatest writers of his or any other
era, rationalized the taking of land from the native Irish and the overthrow of King
James Il in 1692, which overthrow was due, in part, to the King’s efforts to restore
land titles to the native irish: (Sir Thomas Macauilay, 1848, 7he History of Engiana,
Penguin Classics, pp 149-151)

To allay national animosity such as that which the two races lirish and English]
Inhabiting lreland felt for each other could not be the work of 2 few years. Yet it was
a work to which a wise and good Prince might have contributed much;, and King James
I would have undertaken that work with advantages such as none of Wis predecessors
OF SUCCessors possessed. At once an Englishman and a Roman Catholic, he belonged
half to the ruling and half to the subject cast, and was therefore peculiarly qualified to
be a mediator between them. Nor is it difficult to trace the course which he ought to
have pursued. He ought to have determined that the existing settiement of landed
property should be In violable; and he ought to have announced that determination
in_such a manner as effectually to quiet the anxiety of the new proprietors, and o
extinguish any wild homes which the old proprietors.might entertain, Whether, in the
great transfer of estates, infustice had or had not been committed, was immaterial,
The transfer, just or unjust, had taken place so long aqgo, that to reverse it would be to
unfix the foundations of society. There must be a tirme limitation to all ights. After
thirty-five years of actual possession, arter twenty-five years of possession solemnly
guaranteed by statute, after innumerable leases and releases, mortgages and devises,
It was too late to search for flaws in titles. Nevertheless something might have been
done Lo heal the lacerated feelings and to ralse the fallen fortunes of the lrish qentry.
The colonists were in a thriving condition. They had greatly improved their property
by building, planting and fencing..... There was rno doubt that the next Parliarnent
which should meet at Dublin, though representing almost exclusively the English
interest, would, in return for the King's promise to maintain that interest in all its leqal
rights, willingly grant to him a considerable sum for the purpose of indemunifyving, at
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legst jn part, such native families as had been wrongfully despoiled.

Having done this, he should have labored to reconcile the hostile races to each other
by impartially protecting the rights and restraining the excesses of both. He should
have punished with equal severity that native who indulges in the license of barbarism
and the colonists who abused the strength of civilization..... no man who was qualified
for office by Integrity and ability should have been consldered as disqualified by
extraction or by creed for any public trust. ILfs probable that a Roman Catholic King.
with an ample revenie absplutely at his disppsal, woulg, without much difficulty, have
secured the cooperation of the Roman Catholic prefates and priests in the great work
of reconciliation. Much, bowever, might stil have been left to the healing influence
of time. The native race might still have had to jeam from the colonists industry and
forethought, arts of fife. and the language of £ngland. There could not be equality
between men who lived in houses and men who lived in sties, between men who were
Tfed on bread and men who were fed on potatoes, between men who spoke the noble
Longue of great phifosophers and poets and men who, with the perverted pride,
boasted that they could not writhe their mouths into chattering such a fargon as that

Inwhich the Advancement of Learning and the Paradise Lost were written. Yet it is not
unreasonable to belleve that If the gentie policy which has been described had been

steadily followed by the government, all distinctions would gradually have besn
effaced, and that there would now have been no more trace of the hostility which has
been the curse of Ireland ..and

WHEREAS, the Master Manual rationale... currently, such reserved or aboriginal rights of tribal
reservations have not been quantified in an appropriate legal forum or by compact with three
exceptions.... The Study considered only existing consumptive uses and depletions; therefore, no
potential tribal water rights were considered.... OF the ESA rationale.... 7he environmental baseline
used in ESA Section 7 consulftations on agency actions affecting riparian ecosystems should inciude for
those constiltations the full quantum of: (a) adjudicated (decreed) Indian water rights; (b indian water
rights settlement act; and (¢} Indian water rights otherwise partially or fully quantified by an act of
Congress... Biological opinfons on proposed or existing water projects that may affect the future
exerclse of senior waterrights, including unagjudicated Indian water rights, should include a statement
that project proponents assume the risk that the future development Of senior water rights may resuft

ina physical orlegal shortage of water.... d0€s not represent a significant step forward from
that advanced by Macaulay given the opportunity of 150 years for refinement in
America. There cannot be significant differences between the statement of the Corps
of Engineers and the Macaulay logic; and

WHEREAS, it is material, not immaterial, whether there has been injustice or a fitting
of the law to the purpose in the transfer of Standing Rock waters of the Missouri River,
its tributaries and its aquifers to non-indians in the Master Manual update. It is
rejected as correct ... that after the new proprietor's (downstream navigation,
upstream recreation and endangered species) have enjoyed the Indian “estate” for a
period of 25 to 35 years, the wild hopes of the Indian proprietors for participation
must be extinguished. It is rejected as correct that the lacerated Indian feelings be
healed, or for a considerable sum, despoiled Indian families can be made whole and
the new possessors of Standing Rock Sioux water rights can be indemnified. It is
rejected as proper that this be justified on the basis that the new possessor has
greater industry, forethought, arts of life, language, diet, and housing. It is rejected
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as untrue that after numerous leases, releases, and mortgages by non-indians relying
upon unused Indian Winters doctrine water rights, it is too late to search for flaws in
titles. Itis accepted as true that the Master Manual promotes reliance by non-indians
upon unused Indian Winters doctrine water rights; and

WHEREAS, the rationale of Supreme Court Justices, Master Manual and ESA is but a
limited improvement from historical examples even earlier than Macaulay. Over 400
years ago, the sovereigns of England and Scotland, upon their union, sought
possession of the borderlands between the two nations and to dispossess the native
tribal inhabitants. The foliowing provides the rationale of the Bishop of Glasgow
against those ancient inhabitants as they sought (in vain) to stay in possession of their
ancient lands:

Idenounce, procialm and declare all and sundry acts of the said murders, slaughters,...
thefts and spolls openly upon daylight and under silence oOf night, ail within temporal
lands as Kirkiands; together with their partakers, assistants, suppliers, known recelvers
and their persons, the goods reft and stolen by them, art or part thereof, and their
counselors and defenders of their evil deeds generally CURSED, execrated, aggregate
and re-aggregate with the GREAT CURSING.

1 curse their head and ail their hairs on their head: | curse their face, their eve, their
mouth, their nose, their tongue, their teeth, their crag, their shouiders, their breast,
their heart, their stomach, their back, their wame (bellyl, their arms, their legs, their
hands, their feet, and every part of their body, from the top of their head to the sofe
of their feet, before and behind, within and without.

I curse them going and [ curse them are riding; fcurse them standing, and | curse them
sitting; 1 curse them eating, / curse them drinking; | curse them waiking, I curse them
sleeping; I curse them arising, | curse them laying; | curse them at home, / curse them
from home; | curse them within the house, | curse them without the house; | curse
thelr wives, their barns, and their servants participating with them in their deeds. /
wary their corn, their cattle, their wool, their sheep, their horses, their swine, their
gesse, their hens, and all their livestock. | wary their halls, their chambers, their
kitchens, their storage bins, their bamns, their cowsheds, their barnyards, their cabbage
patches, their plows, their harrows, and the goods and houses that Is necessary for
their sustenance and welfare.

The malediction of God that lighted upon Lucifer and all his fellows, that struck them
from the high heaven to the deep hell, must light upon them. The fire in the sword
that stopped Adam from the gates of Paradise, must stop them from the glory of

heaven until they forbear and make amends; and

WHEREAS, truly, the rationale of the Master Manual may be a slight improvement in
the techniques that were used to justify dispossession 400 years ago and represents
progress, Standing Rock and other tribes have repeatedly encountered equally
effective, if less colorful, opposition to their efforts to preserve, protect, administer
and utilize their water rights; and

WHEREAS, the distinguishing feature for the Standing Rock Sioux Tribe, however, is
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the fact that the water right "estate” in the Missouri River has not been taken from
them, even though it is under attack in the Master Manual. It is proposed in the
Master Manual to commit water away from the Indians, but the process Is not
accomplished, and those who would rely on unused Indian water rights have not yet
taken possession and executed mortgages, leases and releases on the basis of them.
The Standing Rock Sioux Tribe remain in position to retain its “estate” in the Missouri
River by rejecting the Master Manual and taking affirmative action to protect its
ancient and intact possessions; and

WHEREAS, by taking steps to protect their ancient possessions the Standing Rock Sioux
Tribe recognizes that it cannot expect support from the United States or its agencies
acting as Trustee. Strong reaction can be expected from any current attempt to do
$0, including strong reaction by the Trustee. First, the Trustee has no funds for
litigation of Indian water right issues. Second, the Trustee has considerable funds for
settlement of indian water right issues, but the Indian costs inlost property are great.
Third, the Trustee has considerable technical criteria and requirements to impose on
the Indian tribes as a basis for limiting the Indian water right "estate”: irrigable land
criteria, water requirement criteria, limitation on beneficial uses and, most limiting,
economic feasibility criteria that few, if any, existing non-indian water projects could
survive.

NOW THEREFORE BE IT RESOLVED THAT, the Tribal Council of the Standing Rock Sioux
Tribe rejects the Master Manual Review and Update by the U. S. Army Corps of
Engineers for the express reason that it establishes a plan for future operation of the
Missouri River addressing inferior downstream navigation, upstream recreation and
endangered specles water claims of the States and Federal interests and specifically
denies proper consideration or any consideration of the superior, vested water rights
of the Standing Rock Sioux Tribe while committing reservoir releases to purposes and
interests in direct opposition to those of the Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe,
seeking to protect and preserve its valuable rights to the use of water in the Missouri
River, its tributaries and aquifers upon which the Tribe relies and has relied since
ancient times for its present and future generations, directs the Chairman to take all
reasonable steps, through the appointment of himself, Tribal Council members and
staff to working groups to petition members of Congress and officials at the highest
levels in the Bush Administration, including the Department of Justice, among other
proper steps, for the single purpose of ensuring a full rejection and re-constitution of
the Master Manual as now proposed for action by the Corps to properly reflect the
rights, titles and interests of the Standing Rock Sioux Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe

proclaims its continued dominion over all of the lands within the boundaries of the
Standing Rock Sioux indian Reservation as reserved from time immemoriai including
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but not limited to rights, jurisdictions, privileges, prerogatives, liberties, immunities,
and temporal franchises whatsoever to all the soil, plains, woods, wetlands, fakes,
rivers, aquifers, with the fish and wildlife of every kind, and all mines of whatsoever
kKind within the said limits; and the Tribal Council declares its water rights to irrigate not
less than 303,650 arable acres with an annual diversion duty of 4 acre feet per acre,
to supply municipalities, commercial and industrial purposes and rural homes with
water for not less than 30,000 future persons having an annual water requirement of
10,000 acre feet annually, to supply 50,000 head of livestock of every kind on the
ranges having an annual water reguirement of 1,500 acre feet annually: such
proclamation made on the basis of the status of knowledge at the start of the third
millennia and subject to change to include water for other purposes, such as oil, gas,
coal or other minerals, forests, recreation, and etc; and such prociamation for the
purposes and amount of water required to be adjustable in the future to better
reflect improved knowledge and changing conditions.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe
directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Council members and staff to working groups to petition members of Congress
and officials at the highest levels in the Bush Administration to support and promote
legisiation that would, among other things, enable the Standing Rock Sioux Tribe to
exercise its rights to the use of water in the Missouri River, in part, by purchasing the
generators and transmission facilities of the United States at Oahe Dam at fair market
value, subject to such offsets as may be agreed upon, with provisions to sell power
generated at Oahe Dam at rates necessary to honor ali existing contracts for the sale
of pumping power and firm, wholesale power during their present term and sufficient
to retire debts of the United States that may be agreed upon; provided, however, that
the Tribe may increase power production at the dam by feasible upgrades and market
the new power at market rates and after expiration of current contracts market power
at rates reflective of the market; and provided further that legislation to purchase
generators and transmission facilities will also include provisions to finance wind
and/or natural gas power generation on the Standing Rock Indian Reservation to
combine with hydropower production, thereby using Tribe's water and land resources
effectively for the benefit of the Tribe without further erosion, diminishment and
denigration of Tribe’s water right claims.

BE IT FURTHER RESOLVED THAT, the Standing Rock Sioux Tribal Council rejects all
reports and investigations of the Bureau of Reclamation on the Cannonball and Grand
Rivers watersheds and any and all proposals by Bureau of Reclamation for an Indian
Small Water Projects Act and that all ongoing efforts of the Bureau of Reclamation
respecting these specific efforts will cease by this directive of the Tribal Council.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe

directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Council members and staff to working groups, to petition members of Congress,
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United States Supreme Court, when engaged in a Whiggish course, to subject the least
powerful to the will of the States in matters involving property rights as evidenced by
the Dred Scott, the O0'Connor Ghost and comparable decisions of expediency.

BE IT FURTHER RESOLVED THAT, the Chairman and Secretary of the Tribal Council are
hereby authorized and instructed to sign this resolution for and on behalf of the
Standing Rock Sioux Tribe.

CERTIFICATION

We, the undersigned, Chairman and Secretary of the Tribal Council of the Standing
Rock Sioux Tribe, hereby certify that the Tribal Council is composed of (17) members,
of whom __12 _ constituting a quorum, were present at a meeting thereof, duly and
regularly, cafled, noticed, convened and held onthe __5™ _ day of April, 2001, and
that the foregoing resolution was duly adopted by the affirmative vote of __11
members, with __0Q _ opposing, and with _1__ not voting. THE CHAIRMAN'S VOTE IS
NOT REQUIRED, EXCEPT IN CASE OF A TIE.

DATED THIS _5" _ DAY OF APRIL, 2001.

S e

Charles W. Murphy, Chalrman )
Standing Rock Sloux Tribe-...... ~~

ATTEST:

S Al e Lo

Elalne McLaugifin, Secretar@f
Standing Rock Sioux Tribe

(OFFICIAL TRIBAL SEAD
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1. INTRODUCTION
1.1 ORGANIZATION OF REPORT

The report was prepared for the United Sioux Tribes of South Dakota
pursuant to contract No. MM-1662-01-33. General requirements of the con-
tract were to provide information relating to the water supply of the
Missouri River Basin, the extent of existing depletions, and the extent
of future depletions as proposed by upstream water users. A comparison of
water availability accounting for proposed depletions and the present water
requirements of the United Sioux Tribes was to be presented.

In this chapter of the report a brief history of land ownership of the
United Sioux Tribes is presented. Particular emphasis was placed on iden-
tification of the treaties, congressional acts, and executive orders that
created the reservations and the cessation of lands within the reservations
that followed. Aside from investigation of the division of allotted lands
into Indian and non-Indian ownership, it was intended that the summary of
documents affecting land title would assist the United Sioux Tribes in
quickly tracing the history of land ownership. The chapter concludes with
statistics summarizing land status within each reservation. Statistics of
population and employment are also provided.

The remaining four chapters of the report center on water availability
of the Missouri River under existing and proposed future levels of develop-
ment, water requirements of the United Sioux Tribes for irrigation and
other purposes, and the plan {Pick-Sloan) developed by the federal govern-
ment for development of the Missouri River Basin.

It was intended that the report will initiate the development of a
framework for the beneficial use, management, and control of Indian water
resources. Clearly, the Tribes have prior and paramount rights to the
use of water. However, the exercise of those rights has historically been
suppressed as evidenced by the minimal development of irrigation and other
uses of water, A continual fracturing of the title to land has contributed
substantially to this absence of development historically, but more recent
governmental decisions such as water marketing and water policy of the execu-
tive branch of the federal government, if implemented, will result in new
and serious limitations to the actual use of water by the Tribes.

Through the development of sound water resources policy by the Tribes
and implementation of projects under their planning, management, and con-
trol, the current federal water policy can be overcome, and Indian water
rights can be put to use for the benefit of the Tribes.

1-1
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1.2 HISTORY OF REDUCTION IN INDIAN LAND HOLDINGS WITHIN RESERVATION
BOUNDARIES.

Table 1-1 summarizes the treaties, congressional acts and executive
orders establishing the United Sioux Indian Reservations. Also included are
the federal actions which resulted in the sale of surplus and unallotted lands
within the United Sioux Indian Reservations, lands which were ceded to the
United States by the Tribes. The summary of Table 1-1 includes the prin-
cipal laws related to Indian ownership within the reservations. Additional
executive orders and congressional acts account for changes in title for
relatively small areas.

Table 1-2 summarizes acreage of land within each reservation according to
1972 statistics gathered by the U.S. Department of Commerce. The acreage
in allotted land, as presented in Table 1-2, is in both Indian and non-
Indian ownership. The distribution of ownership into Indian allotted and
non-Indian allotted was not investigated further. The "total" acreage for
each reservation reflects the cessation of land within the reservation bound-
aries as summarized in Table 1-1.

1.3 INDIAN POPULATION AND EMPLOYMENT STATISTICS
Population and employment statistics are summarized in Table 1-3 for the
United Sioux Reservations. Water resources development within the reserva-

tions by the tribes would provide sound employment and income opportunities
that have not existed previously.

1-2
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TABLE 1-1

UNITED SIOUX INDIAN RESERVATIONS
PRINCIPAL CHANGES IN LAND QWNERSHIP
SINCE ESTABLISHMENT OF RESERVATION

CONGRESSIONAL ACT, REFERENCE
REATY, . 10 PLER
RESERVATION DATE OR EXECUTIVE ORDER SUBJECT VOLUME PAGE,
Ktanding Rock March 2, 1889 Treaty Reservation established. 1 328
May 29, 1908 ~ Congressional Act {Sale of portion of surplus and un-
allotted tand.
February 14, 1913] Congressional Act {Sale of surplus and unallotted land. 675
Lower Brule March 2, 1889 Treaty Reservation established. 1 328
March 3, 1889 Congressional Act | 120,000 acres ceded. 1 688
February 13, 1901{ Congressional Act |Open ceded lands to settlement. 1 714
April 21, 1906 Congressional Act {Sale of reservatjon portion. 3 1687
September 24, 1913 Executive Order Ruction of undisposed lands pursuant
to Act of April 21, 1906, 4 1194
Fort Totten February 19, 1887§ Treaty Establishment of reservation.
April 27, 1904 Congressional Act {lands ceded within reservation. 3 83
April 26, 1516 Executive Order Sale of undisposed Tand. 5 965
Flandreau June 18, 1934 Congressional Act jAuthority to purchase lands for
Indian reservations.
August 13, 1936 Secretarial Order (Purchase lands to establish reserva-
tion.
December 12, 1972 Secretarial Order [Add to reservation.
bud March 2, 1889 Treaty Reservation established. 1 328
April 23, 1904 Congressional Act | Ceded unallotted lands,
March 2, 1807 Congressional Act | Sale of portion of surplus or unali-
lotted Tands. 3 307
March 30, 1910 Congressional Act } Sale of portion of surplus and
) . .junallotted lands. - 459
BSantee March 2, 1889 Congrassional Act | Reservation established. 1 328
[Crow Creek March 2, 1889 Congressional Act | Reservation established, 1 328
Pine Ridge March 2, 1889 Treaty Reservation established. i 328
May 13, 1910 Congressional Act | Sale of surplus and unallotted land
in Bennett County. 3 455
Lheyenne River March 2, 188% Treaty Reservation established. 1 328
May 29, 1908 Congressional Act | Sale of portion of surplus and
unaliotted lands,
Sisseton February 18, 1867} Treaty Reservation established.
1891 Congressional Act | Cede unalictted lands. 1 428
ankton April 19, 1858 Treaty Reservation established. 2 778
May 20, 1875 Executive Order Reservation added to. 898
December 31, 1892] Congressional Act | Ceded unallotted lands in area of
1858 Treaty.
February 13, 1929 Congressional Act | Reinvest title in Indians to about .
1000 acres. 5 77
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TABLE 1-2
LAND STATUS
UNITED SIOUX INDIAN RESERVATIONS.
GOVERN-

RESERVATION - TOTAL TRIBAL ALLOTTED MENT PAGE(1)
Standing Rock 847,799 294,840 542,700 10,258 433
Lower Brule 119,944 74,863 31,872 13,209 496
Fort Totten 244,507(2) 473 47,640 1,800 430
Flandreau 2,356 2,180 - 176 494
Rosebud 978,230 409,321 540,112 28,797 500
Santee 5,791 3,599 2,192 - 291
Crow Creek 122,531 31,111 72,339 19,079 492
Pine Ridge 2,778,710(3) 372,243 1,089,077 48,231 498
Cheyenne River 1,419,504 911,467 503,483 4,554 489
Sisseton 106,210 876 105,171 161 502
Yankton 434,932(4) 5,560 29,372 - 505
TOTAL 7,060,514 2,106,533 2,963,958 126,265

(1) (U.S. Department of Commerce, 1974)
(2) Non-Indian = 19

Fau

(3) Non-Indian =1,

{4) Non-Indian =

2,794
1,800

269,159
400,000
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TABLE 1-3

1972 POPULATION AND EMPLOYMENT STATISTICS
UNITED SIOUX INDIAN RESERVATIONS

1972 LABOR FORCE UNEMPLOYMENT

RESERVATION POPULATION  TOTAL UNEMPLOYED RATE
Standing Rock 4,690 1,159 399 34%
Lower Brule 701 152 35 23%
Fort Totten 1,990 462 273 59%
Flandreau 267 87 8 9%
Rosebud 3 7,488 1,833 472 26%
Santee 357 119 71 60%
Crow Creek 1,230 375 257 69%
Pine Ridge 11,353 2,787 1,157 42%
Cheyenne River 4,308 1,075 292 27%
Sisseton 2,434 475 201 42%
Yankton 1,338 _.289 190 66%

TOTAL 36,156 8,813 3,355 38%

SOURCE: {U.S. Department of Commerce, 1974)



150

REFERENCES

Kappler, Charles J., 1904-1941; Indian Affairs, Laws and Treaties,
Volumes I)through 5, {U.S. Government Printing Office, Washing-
ton, D.C.).

U.S. Department of Commerce, 1974; Federal and State Indian Reserva-
tions and Indian Trust Areas, (U.S. Government Printing Office,
Washington, D.C.).



151

CHAPTER 2

MISSOURI RIVER AT SIOUX CITY, IOWA;
UPSTREAM DEPLETIONS, DOWNSTREAM DEMANDS, AND
REMAINING WATER SUPPLY

2.1 INTRODUCTION

This chapter sets out statistics compiled principally by the U.S. Bureau
of Reclamation and the U.S. Army Corps of Engineers related to the available
streamflow of the Missouri River at Sioux City, Iowa. The statistics are
presented for both the historic period from 1865 to 1970 and the future -
1970 to ultimate development of the Missouri River Basin as projected by the
Missouri River Basin Commission.

The purpose in presenting statistics developed by the federal agencies -
principally the Bureau of Reclamation (USBR) and Corps of Engineers {COE) - is
to provide an understanding of the data that are most frequently provided to
the U.S. Congress and to the Missouri River Basin states for decision-making
related to water resources development such as industrial marketing, inter-basin
transfer, and downstream navigation. The chapter reports the investigation of
the assumptions upon which the federal statistics are predicated. The incon-
sistencies in the federal statistics are reported, and the conflicts in conclu-
sions regarding future water availability are identified.

In discussing the statistics developed by the federal agencies, it was
not intended to endorse those statistics. An independent study to derive an
information base comparable to USBR and COE is a massive undertaking. While
independent study may be necessary to ultimately resolve water availability
issues in the Missouri River Basin, the investigation reported here does not
develop independent basic data. However, the conclusions from independent
study of that basic data will assist in identification of subject areas needing
further work. Previous work by the federal agencies has not addressed the con-
flicts of future development in the Missouri River Basin with Indian water re-
quirements. The conclusions reported in this chapter do address those conflicts.

The chapter is organized to first describe the statistics related to his-
toric and future depletions above Sioux City, Iowa. These depletions are the
upstream demands on the river. Downstream demands, which consist of water re-
quirements for water quality, municipal supplies, and navigation are then dis-
cussed. The streamflows at Sioux City, Iowa, reflecting various Tevels of up-
stream depletion, are reported from the detailed operation studies of the COE.
More attention is given to the conflicts between competing uses of water during
moderate and extreme drought conditions than has been presented in previous
federal reports. The chapter concludes with discussion of water availability
as it relates to Indian water requirements of the United Sioux and other Mis-
souri River Basin tribes.

2-1
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2.2 DEPLETIONS

This section focuses on the historic and future depletion estimates for
the Missouri River above Sioux City, Iowa. The principal source of data for
the historic depletions (prior to 1970) is the Missouri River Basin Compre-
hensive Framework Study (Missouri Basin Inter-Agency Committee, June 1969).
Future depletions were also prepared for Framework Study, but those statistics
have been subsequently modified by the U.S. Bureau of Reclamation, as will be
shown. The USBR is currently working on a revised depletion study, but the
work is not completed (Rick Gold, USBR, November 1978).

2.2.1 Historic Depletions

Depletion estimates for the period 1865 through 1970 are summarized in
Table 2-1. The difference between the depletion estimate provided by the Mis-
souri River Basin Comprehensive Framework Study and the depletions used by
the Corps of Engineers (COE) is 1,591,000 acre-feet. The COE in its early
operation studies gave the following basis for using 2,219,000 acre-feet:

"4. The Task Force on Streamflow Depletions of the
Missouri River Basin Comprehensive Framework Study made a
detailed examination of water resource development that has
taken place in the basin and developed estimates of the ef-
fects of this development upon historical streamflow. The
current (or 1970) development Tevel was selected as a base
to reflect these effects through the historical period and
for extending the effects to future levels of water resource
development.” (COE, March 15970, p.2)

TABLE 2-1

HISTORIC DEPLETION ESTIMATES
MISSOURT RIVER BASIN ABOVE SIOUX CITY, IOWA

DEPLETION
PERIOD (ACRE-FEET PER YEAR) REFERENCE(1)
1865-1910 2,721,300 MBI-AC, June 1969, p.136
1910-1949 1,038,900 I
1949-1970 2,772,000 W
1910-1970 3,810,900 e, m

2,219,000 COE, 6-69, p.3

2,219,000 COE, 12-75, p.4

(1) Sources: MBI-AC is Missouri River Basin Comprehensive Framework
Study, Vol. 6, Hydrologic Analyses and Projections {June 1969);
COE, 6-69 is Corps of Engineers, Main Stem Reservoir Operation
Studies (March 1970); and COE 12-75 is Corps of Engineers, Main
Stem Reservoir Regulation Studies, Series 12-75, (February 1976).

2-2
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In its later investigations, the COE made precisely the same statement,
(COE, February 1976, p.3) but further qualified its depletion estimates as
follows:

"B-5. The depletion estimates referred to in the pre-
ceding paragraph were made in the mid-1960's. After re-
viewing these estimates in some detail in connection with
their current Northern Great Plains Resource Program, the
USBR concluded that the 1970-level estimates presented in
the Framework study were satisfactory for continued use.”
{COE, February 1976, p.4)

Large reservoir evaporation apparently accounts for the difference be-
tween the Framework Study and COE depletion estimates for the period 1910
to 1970. The Comprehensive Framework Study provided estimates of large
reservoir evaporation as a component of the 3,810,900 acre-feet depietion
estimate for the 1910-1970 period. The COE estimated large reservoir evapo-
ration on a monthly basis in its reservoir operation studies. Therefore,
the two depletion estimates should be compatible.

The Missouri River Basin Comprehensive Framework Study provides a list
of the major projects in operation prior to 1970. Those projects are listed
in Table 2-2. While the projects may account for some of the larger deple-
tions, the table does not include all federal projects, and many private pro-
Jects are not included.

The detailed depletions estimates of the Comprehensive Framework Study
are presented in Table 2-3. These data are consistent with the statistics
summarized in Table 2-1 for the depletions credited to the Framework Study.

2.2.2 ‘Fyture Depletions

The Missouri River Basin Comprehensive Framework Study provides estimates
of future depletions above Sioux City, Iowa as summarized in Table 2-4. Future
depletions from 1970 to 2020 were projected to total 8,725,200 acre-feet per

year.

TABLE 2-4
FUTURE STREAMFLOW DEPLETIONS ABOVE SIOQUX CITY, IOWA

Time Depletion
Period (1000 Ac-Ft Per Year)
1970-1980 2267.5
1980-2000 2886.7
2000-2020 3571.0
1970-2020 8725.2

Source: MBI-AC, June 1969, Vol. 6, Hydrologic Analyses and Projection, p.136.
2-6
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More detailed summaries of future depletions from the Framework Study
are presented in Table 2-5. The sum of the 2020 depletion levels for each
subbasin is 8,160,400 acre-feet, apparently in disagreement with the total
of 8,725,200 acre-feet given in Table 2-4. An explanation for the difference
in depletion estimates was not discovered.

Special attention is drawn to the "forestry management" and precipita-
tion management" -entries in Table 2-5. 1In the Upper Missouri and Yellowstone
subbasins it was projected the negative depletions (streamflow gains) will be
developed from these watershed management theories. By year 2020 the expected
increase in streamflow in the two headwater subbasins would total 947,500
acre-feet according to the projection. While some improvement in watershed
management may increase runoff in the future, the speculation and conjecture
necessary to arrive at projections of this nature should be recognized.

The Corps of Engineers in its 6-69 series of operation studies of the
Missouri River used depletion estimates presented in the Comprehensive Frame-
work Study. For the period 1970 to 2000 the COE used growth in average an-
nual depletions of 5,415,000 acre-feet while citing the "Task Force on Stream-
flow Depletions of the Missouri River Basin Comprehensive Framework Study" as
its source, (COE, 6-69, March 1970, pp. 283). In its more recent operation
studies, series 12-75, the COE used revised depletion estimates citing the
USBR as its source of information:

"B-5. The depletion estimates referred to in the pre-
ceding paragraph were made in the mid-1960's. After re-
viewing these estimates in some detail in connection with
their current Northern Great Plains Resource Program, the
USBR concluded that the 1970-level estimates presented in
the Framework study were satisfactory for continued use.
However, revised estimates for expected post-1970 depletions
were developed by that agency and have been incorporated in
the current series of Jong range regulation studies. Es-
sentially these revisions consisted of a significant slow-
down in the rate of depletion growth for all areas above
Sioux City." (COE, 12-75, February 1976, p.4)

The revised depletions utilized by the COE in its operation studies are
summarized in Table 2-6. For the period 1970 to 2000 the COE used a “revised"
projected growth in annual depletions above Sioux City of 2,588,000 acre-feet,
a reduction of 2,827,000 acre-feet per year from the depletions used in the
6-69 operation studies. Ultimate depletion upstream from Sioux City totaled
6,809,000 acre-feet greater than the 1970 depletion level in the most recent
operation studies.

The USBR in its draft environmental impact statement on water for energy
cited the depletions estimates in the 12-75 series of COE operation studies.
In other words, the COE cites USBR as its source of depletion estimates in the
12-75 series operation studies (COE, 12-75, February 1976), and the USBR cites
the COE in its impact statement on water marketing (USBR, October 1976, p.2-40).
The revisions consisting of a "significant slow down in the rate of depletion
growth for all areas above Sioux City" are not published.
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TABLE 2-6

PROJECTED GROWTH IN ANNUAL
DEPLETTONS ABOVE SIOUX CITY, IOWA
(1000 ACRE-FEET)

Reach - 1970 - 2000 1970 - Ultimate
Above Fort Peck 266 1040
Fort Peck to Garrison 1392 3949
Garrison to Oahe 773 1450
Oahe to Fort Randall 42 160
Fort Randall to Gavins Point 48 180
Gavins Point to Sioux City 67 30
Total Above Sioux City 2588 6809

Source: COE, 12-75, February 1976, p.4.

2.3 DOWNSTREAM DEMANDS

The discussion of historic and future depletions set forth above deals
with the magnitude of streamflow reductions upstream from Sioux City, Iowa.
The depletions are the result of uypstream demands for water. Below Sioux City
the COE has identified the magnitude of streamfiows needed to satisfy down-
stream demands. Those demands are summarized in Table 2-7.

TABLE 2-7
STREAMFLOWS AT SIOUX CITY, IOWA

TO SATISFY DOWNSTREAM DEMANDS
IN THE MAINSTEM MISSQURI RIVER

Streamflow
Purpose Period of Use CcFS Acre-Feet For Period
Navigation April 1 to December 1 29,000(1) =*]4fq35’250
Municipal Supply Annual 6,00002) %7 2,343,900
Water Quality Annual 1,000(3) 724,000

(1) 29,000 cfs is the lower end of the range for navigation requirements.
The upper end, 35,000 cfs, is equivalent to 16,939,090 acre-feet.
(COE, 12-75, February 1976, p.15)

(2) (COE, 12-75, February 1976, p.14§

(3) (cOE, 12-75, February 1976, p.13

2-9
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The downstream demand for navigation is the quantity of streamflow con-
sidered necessary by the COE for navigation in the "9-foot" channel below
Sioux City:

"C-7. MWater Supply for Navigation. The authorized
9-feet deep by 300-feet wide navigation channel on the
Missouri River from Sioux City to the mouth is still under
construction. Until this construction is completed and
sufficient time elapses to complete the formation of the
navigation channel, the exact magnitude of flows required
for satisfactory navigation cannot be determined. Operating
experience to date has indicated that progressively higher
flow levels are reguired to maintain similar loading depths
from upstream to downstream portions of the navigation pro-
ject. While no increase appears necessary between Sioux City,
and Omaha, the increase amounts to 6,000 cfs between Omaha
and Nebraska City and 4,000 cfs between Nebraska City and
Kansas City. The main stem reservoirs are currently being
regulated to provide these increased flow levels and these
studies assume the requirements will continue. As yet, no
flow increase other than that which naturally occurs has
been established for locations below Kansas City. The
studies utilize navigation target flow rates of 25,000 to
31,000 cfs at Sioux City and Omaha, 31,000 to 37,000 cfs at
Nebraska City and 35,000 to 41,000 cfs at Kansas City, de-
pending on the amount of storage in the main stem reservoir
system. While flows above these levels could possibly bene-
fit navigation by minimizing dredging and permitting greater
Toading depths, they were utilized in the studies only as a
storage evacuation measure.” (COE, 12-75, February 1976, p.14)

After accounting for tributary inflows below Sioux City, the COE deter-
mined that 29,000 to 35,000 cfs would be required at Sioux City to meet target
navigation flows below Omaha.

During the navigaiton season streamflows would be adequate to meet water
quality requirements and downstream needs for municipal supply. However,
during the non-navigation season (December 1 to April 1), municipal needs
would be met by a minimum flow of 6,000 cfs at Sioux City, provided problems
of diversion due to lowered water levels in the river were overcome:

"C-6. Municipal Water Supply. It was assumed that
minimum releases from each project and from the system
{usually 6,000 cfs or more from Gavins Point) in combina-
tion with system releases necessary to maintain downstream
water quality at acceptable levels, would be sufficient to
provide for downstream municipal needs. While such an as-
sumption would result in an adequate supply for these needs,
problems of access would probably occur, requiring modifica-
tion in supply intakes, particularly at future development
levels.” (COE, 12-75, February 1976, p.14)

2-10
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With 29,000 cfs minimum flow during the navigation season and 6,000 cfs
during the non-navigation season, the minimum annual downstream demand would
total 15,475,250 acre-feet per year.

2.4 MISSOURI RIVER STREAMFLOWS AT SIOUX CITY
UNDER VARIOUS UPSTREAM DEVELOPMENT CONDITIONS

The previous sections have summarized the depletions above Sioux City
from the Missouri River and tributaries and the downstream demands on the
main stem. This section summarizes the findings of the COE on the impacts of
upstream development and downstream demand on streamflows at Sioux City.

2.4.1 Natural Streamflow

The natural streamflow estimated by the USBR at Siocux City, Iowa, is
given as 28.4 million acre-feet (USBR, October 1976, p.1-3). The USBR re-
fers to the value as the "average annual flow with zero depletions”.

Although the basis for the USBR estimate was not given, the value can
be checked using COE streamflows adjusted to the 1949 level of development
and adding historic depletions prior to 1949:

TABLE 2-8

NATURAL, AVERAGE ANNUAL STREAMFLOW AT
SIOUX CITY, IOWA, BASED ON FEDERAL STATISTICS

Average annual streamflow,
Sioux City, Iowa, 1949
Depletion Level, 1898 to 1975(1)

24,778,000 acre-feet

o

1865 to 1910 Depletion Level(2) 2,721,300 acre-feet
1910 to 1949 Depletions(3) = 1,038,900 acre-feet

Average Annual Flow With
Zero Depletions

[}

28,538,200 acre-feet

} From COE, May 1977, unpublished computer runs, #457105

) MBI-AC, June 1969, Volume 6, Hydrologic Analyses and
Projections, p.136

3} Ibid, p.78

2.4.2 Projected Future Streamflows

The primary purpose of the COE operation study cited so frequently,
(COE, 6-69, March 1970, and COE, 12-75, February 1976) was to determine the
impact of future developments in the Missouri River Basin on streamflows.

2-11
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The operation studies were simulations of future conditions based on systema-~
tic operation of the main stem Missouri River reservoirs: Fort Peck, Garrison,
Oahe, Big Bend, Fort Randall and Bavins Point. The main stem reservoir system
would be operated as it is today to fulfill the following objectives:

(1) Flood control

(2) Power production

(3) Navigation

(4) Water supply

(5) Water quality control

(6) Fish, wildlife, and environmental enhancement

Numerous assumptions are incorporated in the simulation studies. Discussion
of those assumptions and assessments of the effects of those assumptions is
beyond the purpose of this chapter, but careful evaluation of the assumptions
and simulation techniques may be necessary to totally evaluate the impact on
Indian water right issues.

The most recent COE operation studies were performed to evaluate the im-
pact on streamfiow of future water marketing for industrial purposes. The
series of operation studies examined four alternative futures as described
below: {(See COE, 12-75, February 1976, pp. 1&2)

(1) base study for the year 2000, no coal development; see
Table 2-6, 1970-2000 for future depletions used in
operation study.

(2) base study including withdrawals of 500,000 acre-feet
for coal by year 2000; depletions equal values in
Table 2-6 plus 500,000 acre-feet per year.

(3) base study the same as above but including withdrawals
for coal at 7,000,000 acre-feet per year by 2000.

(4) base study using "ultimate depletions” (see Table 2-6),
and no additional withdrawals for coal.

For the purpose of the investigation for the United Sioux Tribes, reported
here, unpublished computer printouts of the COE study of "ultimate depletions"
were obtained and evaluated. The ultimate depletions used by COE were revised
by USBR from earlier ultimate depletion estimates (see section 2.2.2). Pur-
portedly the ultimate depletions represent the highest foreseeable demand in
the Missouri Basin above Sioux City. The demands for ultimate depletions are
greater than the demands for year 2000 development with additional withdrawals
of up to 1,000,000 acre-feet for coal.

In the Missouri River Basin Comprehensive Framework Study depletions beyond
year 2020 were not addressed, but depletions beyond 1970 to year 2020 were given
as 8,725,200 acre-feet (see Table 2-4), which depletions are substantially higher
than the yltimate depletions used by COE of 6,809,000 acre-feet (see Table 2-6).
The COE does not address the time for ultimate depletions to be in use. The
USBR uses the year 2060 rather than 2020 in its environmental impact statement
on water marketing (USBR, October 1976, p.1-3). USBR has revised ultimate deple~
tions downward by 1,916,200 acre-feet from the 2020 depletion figure in the
Framework Study and has moved the date of achieving the lower depletion figure
from year 2020 to year 2060.

2-12



163

On the basis of the COE simulation studies using ultimate depletions,
the streamflows of Table 2-9 were determined available at Sioux City de-
pending on the period of record.

TABLE 2-9

COMPARISON OF AVAILABLE STREAMFLOWS
WITH DOWNSTREAM DEMANDS
MISSOURI RIVER AT SIOUX CITY, IOWA
{1000 ACRE-FEET)

Average Downstream
Period Streamflow(1) Demand{2) Deficit
1898 - 1975 14,965 15,475 510
1957 - 1961 10,419 15,475 5056
1932 ~ 1942 6,520 15,475 8955

(1) From COE 12-75 Series Computer Runs, Ultimate Depletions,
1858-1975, unpublished.
(2) See Section 2.3.

Over the long period of historic streamflows, the difference in average
streamflow and downstream demand would be small, 510,000 acre-feet. However,
in a moderate drought period such as the period 1957 to 1961 the shortage in
meeting downstream demands would average 5,056,000 acre-feet or approximately
33 percent of the downstream demand. In a severe drought, 1932 to 1942, the
gvai]gb]e streamflows would average more than 50 percent of the downstream

emand.

The COE evaluated the downstream shortages somewhat differently. The COE
assessed the effect of projected depletions on navigation as summarized in
Table 2-10. Unfortunately, most of the years with 1ittle or no navigation po-
tential would occur in a succession of dry years such as the period from 1932
to 1942. It is questionable as to how workable navigation of the Missouri
River could be considered with risk of such a prolonged duration of non-navigable

streamflows.

2.5 INDUSTRIAL WATER MARKETING AND
POTENTIAL CONFLICTS WITH INDIAN
WATER REQUIREMENTS

The USBR in its most recent evaluation of the Missouri River Basim, con-
sidered the availability of water for industrial marketing. The agency used
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TABLE 2-10

EFFECTS ON PROJECTED ULTIMATE DEPLETIONS
ON NAVIGATION

Season Years
Length of
(Months ) Service
8.00 42
6.25 ' 2
6.00 2
5.75 1
5.50 2
5.00 1
4.75 1
4.25 2
4.00 3

No Navigation e
Total Years 78
Average Season 5.96 Months

Source: (COE, 12-75, February 1976, p.21)

the natural flow and ultimate depletion statistics cited earlier in this chap-
ter. Table 2-11 is considered a reasonably accurate summary of the streamflow
depletion statistics summarized in the draft environmental impact statement on
water marketing plan.

TABLE 2-11
USBR WATER MARKETING STATISTICS

Average annual streamflow with
Zero Depletions at Sioux(1)

28,400,000 acre-feet

Ultimate Depletions
1865 - 1910
1910 - 1970
1970 - Ultimate

2,721,300 acre-feet
3,810,900 acre-feet
6,809,000 acre-feet

oun

Total(1) 13,341,200 acre-feet

15,058,800 acre~feet

it

Apparent Surplus
(1) See USBR, October 1976, p.1-3.
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The principal technical difficulties related to the USBR analysis are
as follows:

(1) The apparent average surplus is insufficient to satisfy downstream
demands.

(2) The apparent average surplus is substantially reduced in drought
periods, and the deficit in downstream navigation requirements
becomes greater.

(3) USBR did not consider that the marketing of surplus water from the
projected growth in federal projects includes water requirements
on Indian lands throughout the Missouri River Basin. (See Chapter 5)

(4) USBR did not consider water requirements on Indian lands outside
federally designated projects. (See Chapter 4)
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CHAPTER 3
IRRIGATION WATER REQUIREMENTS

3.1 INTRODUCTION

The chapter ‘presents determinations of water requirements for irri-
gation for the United Sioux Indian Reservations. Irrigation water require-
ments have been used in major Titigations in the past as a measure of Indian
water rights. Notable examples are Henry Winter v. United States (207 US 564,
1908) and Arizona v. California (373 U.S. 546). Findings of the U.S. Supreme
Court in Arizona v. Californialwere as follows in reference to the five Colo-
rado River Indian Reservations™:
"The Master found both as a matter of fact and law that when the
United States created these reservations or added to them, it
reserved not only land but also the use of enough water from
the Colorado to irrigate the irrigable portions of the reserved
lands. The aggregate quantity of water which the master held was
reserved for all the reservations is about 1,000,000 acre-feet,
to be used on around 135,000 irrigable acres of land." (Arizona
v, California, 373 U.S. 546, p. 596, June 3, 1963).

The Supreme Court found that the five Indian Reservations adjacent
to the Colorado River were entitled to 'about 1,000,000 acre-feet" for irriga-
tion “"on around 135,000" acres of irrigable land.

The Supreme Court was presented with many arguments and alternatives for
measuring the extent of the Indian water rights. It rejected all arguments
except the use of irrigable acreage as the measure. A pertinent section of
the opinion states:

"How many Indians there will be and what their future needs

will be can only be guessed. . We have concluded, as did the
Master, that the only feasible and fair way by which reserved
water for the reservations can be measured is irrigable acreage.”
(Arizona v. California, 373 U.S. 546, p. 601, June 3, 1963).

On the strength of the direction established by the U.S. Supreme Court,
the investigations of irrigation water requirements for the United Sioux
Indian Reservation have concentrated on the determination of the irrigation
water requirements per acre of irrigable land, the total area of irrigable
land, and the total irrigation water requirement for the irrigable iands.

Findings of this investigation, which are supported in detail in the
chapter, are presented in Table 3-1.

1 The reservations were Chemhuevi, Cocopah, Yuma, Colorado River and
Fort Mohave, which were created by Acts of Congress and Executive Orders.
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RESERVATION

Standing Rock
Lower Brule
Devils Lake
Flandreau
Rosebud
Santee

Crow Creek
Pine Ridge
Cheyenne
Sisseton
Yankton

TOTALS

TABLE 3-1

SUMMARY OF IRRIGATION WATER REQUIREMENTS
FOR UNITED SIOUX INDIAN RESERVATIONS

168

(MAY-SEP, SPRINKLER IRRIGATION})

TOTAL
UNIT IRRIGATION

WATER TOTAL WATER
REQUIREMENT IRRIGABLE REQUIREMENT

(ACRE-FEET PER ACRE) ACREAGE (ACRE-FEET PER YEAR)

4.35 303,650 1,320,870
4.94 38,246 188,935
3.94 142,465 561,312
4.13 2,179 8,999
4.85 445,474 2,160,549
4.68 31,822 148,920
4.94 81,561 402,911
4.51 670,549 3,024,180
4.80 377,860 1,813,730
4.25 605,902 2,575,084
4.68 273,023 1,277,748
4.54 2,972,731 13,483,238

3-2
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3.2 DEFINITION OF TERMS

To facilitate discussion of irrigation water requirements, several terms
and concepts require definition. This section is devoted to those terms and

concepts.

3.2.1 Crop Water Requirement

Crop water requirement is the basis of determining irrigation water
requirements. Crop water requirements are synonomous with terms such as evap-
otranspiration and consumptive use.

- Crop Evapotranspiration (consumptive use) - the quantity
of water consumed or utilized by crops (or evaporated from
soil surfaces) in the production of plant tissue and in
photo respiration.

- Potential Evapotranspiration - the quantity of water con-
sumed by the crop environment if the water supply to the
plant is not Timited. If less than the water needed for
potential evapotranspiration is supplied, the crop will
not produce optimum yields. Water in excess of potential
evapotranspiration cannot be used beneficially in photo-
synthesis or photo respiration processes.

Potential evapotranspiration becomes a basic factor in determining
irrigation water requirements for establishment of a water right. It is
the maximum amount of water than can be beneficially used by the crop in
food production. Establishment of crop water requirements for less than
potential evapotranspiration results in limitations of crop productivity.

Crop water requirements to satisfy potential evapotranspiration can be
supplied by effective precipitation, groundwater and irrigation. In semi-
arid areas such as the Northern Great Plains, a substantial percentage of
potential evapotranspiration must be supplied from irrigation.

- Effective Precipitation - the amount of total annual preci-
pitation falling either as rain or snow that is stored in
the soil moisture of the crop root zone and utilized by the
crop in evapotranspiration. Effective precipitation does not
include precipitation that runs over the surface and con-
sequently does not infiltrate the soil. And effective pre-
cipitation does not include precipitation that migrates down-
ward through the soil and to depths beyond the range of plant

root system.

In the absence of groundwater available to the root system of the crop,
irrigation is required to supply the difference between evapotranspiration and

effective precipitation.
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3.2.2 Leaching Requirements

Depending on the quality of irrigation water and the chemistry of the
soil, application of water may be required in addition to crop water require-
ments. Additional water may be required for "leaching" or the removal of un-
desirable chemicals that build up in the root zone of the crop. Chemicals are
deposited by the plant and accumulate if not periodically removed. By
applying water in addition to evapotranspiration requirements, chemicals are
dissolved and migrate in solution with the excess water away from the crop
root zone. .

3.2.3 Farm Irrigation Water Requirements

In order to provide that portion of the crop water reguirement needed
from jrrigation, a farm application system is necessary. Examples of farm
application systems include contour ditch, border dike, rill and sprinkler.
Because each of the farm application systems is not totally perfect in deli-~
vering only the amount of water needed by the crop, and consequently some
water is lost in application, the amount of water available to the irrigation
system must be greater than the crop water requirements.

- Farm Water Requirements - amount of water needed for the
farm irrigation system to satisfy crop water requirements;
the amount of water to be delivered by canal, pipeline,
or gther conveyance system to the edge of the field where
irrigation application takes place.

The efficiency of the farm (field) application system is the basis
for determining the farm irrigation requirements. For a crop to utilize
irrigation water it must be made available to the root zone of the plant.
Efficient application of water to the root zone requires that water must be
applied at a rate slow enough as not to exceed the infiltration capability of
the soil surface. Also, the duration of the irrigation must be timed not to
exceed the moisture holding capacity of the soil within the root zone.

- Crop Root Zone - the area of soil, generally ranging from
two to six feet in depth depending on crop, from which the
crop is effective in drawing water.

- Deep percolation - water which exceeds the moisture holding
capacity of the soil in the crop root zone and consequently
migrates to depths below the crop root zone.

- Soil Moisture Capacity - the amount of water held by the
soil within the crop zone when the soil has been saturated
and water percolating downward by gravity has drained away.

Generally contours, ditches, rills, and borders are less efficient in the
application of water than sprinkler systems. From the edge of the field

to the crop root zone, more water is Jost to surface runoff or deep percol-
lation using surface irrigation methods than with sprinkler irrigation

methods.
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- Farm Irrigation Efficiency - the amount of water required to
satisfy crop requirements as a percentage of the water de-
Tivered to the edge of the field. The amount of water
delivered to the field's edge is sufficient to cover losses
in the application of water to the field.

Waters applied by the farm irrigation system and not utilized by the
crop are either permanently or temporarily lost to the source of supply. If
the source is a stream, for example, excess water may be discharged back to
the stream either as surface water runoff or groundwater return. In either
case the returning water is referred to as "return flow". Some water migra-
ting back to a stream system or an aquifer may be intercepted by the root
zone of non-crop vegetationand consumed. In the case of sprinkler irrigation,
some water is lost before reaching the ground to wind and spray evaporation.

- Return Flow - water not utilized by the irrigated crop or non-
crop vegetation that re-enters the source of supply and is
available for use. In the case of return flow to a stream,
the return flows are available for downstream diversion. In
the case of return flow to an aquifer, the return flows add
to storage and are available for pumping. The time required
for migration of return flows may range from hours to many months.

- Beneficial Consumptive Use - that portion of farm delivery
which is utilized by a crop for the beneficial production of
food and fibre.

- Non-Beneficial Consumptive Use - that portion of farm delivery
which is consumed by non-crop vegetation, evaporated from free
water surfaces or lost to wind and spray evaporation (in the case
of sprinklers).

- Total Consumptive Use - the sum of beneficial and non-beneficial
consumptive use.

- Depletion - the amount of water permanently lost: to a source
stream or aquifer including total consumptive use and that por-
tion of return flows captured by adjacent streams or nan-
tributary subsurface formations.

3.2.4 Irrigation Diversion Requirements

In some cases the source of water supply flows through or lies beneath
the irrigated area. In other cases the source of supply is removed from the
irrigated area, and a conveyance system is used to transport water from the
source to the farm. Conveyance losses between the diversion point and the
farm are experienced in the latter case. The size of the conveyance loss is
dependent on the type and length of the system.

The two basic sources of loss of water in the conveyance system are
seepage and evapotranspiration.. In unlined canals seepage losses are often
high, and vegetation along the canal banks accounts for non-beneficial con-
sumptive use of water. Evaporation from the water surface of a canal is
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generally small. Lined canals may be effective in reducing seepage losses.
Pipelines are the most efficient and expensive means of conveyance.

- Irrigation Diversion Reguirement - the amount of water re-
quired at the source of supply to provide farm irrigation
requirements and replace conveyance l?sses in transport.

- Conveyance System Efficiency - the ratio of farm irrigation
requirements to irrigation diversion requirements expressed
as a percentage.

Losses of water in the irrigation conveyance system generally contrib-
ute to non-beneficial consumptive use, return flows and dep}et1ons all as
defined in the previous section.

The considerations necessary for the determination of irrigation diver-
sion requirements are summarized as follows:

IDR = (PET - EP + SI + L) A

(FE) (CE)
where
IDR = Irrigation diversion requirements, acre-feet
PET = Potential Crop Evapotranspiration, feet
EP = Effective Precipitation, feet
A = Project irrigated acres
FE = Farm irrigation efficiency, fraction
CE = Conveyance efficiency, fraction
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3.3 POTENTIAL EVAPOTRANSPIRATION

Potential evapotranspiration of crops is determined in the field by
measurements of actual water use with scientific instruments, such as lysi-
meters or neutron probes. The methods are complex and beyond the scope of
this discussion. Because the expense of measurements in the field is high,
and the measurements require carefully controlled data collection, the
measurements are almost exclusively made at agricultural experiment stations.
There are only a few locations in the Western United States where long-
termed measurements of evapotranspiration have been observed and collected.
Notable examples are San Juan Branch Agricultural Experiment Station, New
Mexico; Central Washington Agricultural Experiment Station, Prosser, Wash-
inton; and Snake River Conservation Research Center, Kimberly, Idaho.

Researchers in the field of irrigation have developed numerous equations
for the estimation of potential evapotranspiration in areas where measurements
are not available. The equations predict evaportranspiration based on
climatic factors such as temperature, solar radiation, humidity, and wind
speed. The equations are adjusted by numerical coefficients to reflect
differences in the evapotranspiration by crops.

This section of the chapter presents background information on evapo-
transpiration measurements in South Dakota and North Dakota and estimates of
potential evapotranspiration as derived for the United Sioux Indian Reservations.
The estimates were derived using the modified Blaney-Criddle and Jensen-

Haise equations.

3.3.1 Evapotranspiration Equations

Numerous methods for prediction of evapotranspiration have been developed.
Notable examples, named after the researchers, are the Penman, Jensen-Haise,
Blaney-Criddle, and Thornwaite methods. These and other methods are dis-
cussed and evaluated by the American Society of Civil Engineers, {ASCE, Sep-
tember 1973). The principal method discussed here is the Modified Blaney-
Criddle (USDA, SCS, September 1970). A brief description of Jensen-Haise
(ASCE, September 1973) is also given.

The Blaney~Criddle equation was the first widely accepted method of
computing evapotranspiration by crops. The method was subsequently modified
by the Soil Conservation Service. The modified equation of the Soil Conser-
vation Service is given as follows: (USDA, SCS, September, 1970)

U = kC kt f
where
U = monthly evapotranspiration, inches.
kC = crop growth stage coefficient
kt = .0173t - .314
t = mean monthly air temperature, (°F)
f = (txp) /100
p = monthly percentage of daylight hours in the year
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During the growing season, monthly computations of evapotranspiration
are made and totaled to determine seasonal amounts of evapotranspiration.
Computations for the United Sioux Indian Reservations were performed using
the equation. Crop coefficients for alfalfa, which consumes more water than
other crops in the Northern Great Plains, were used. Temperature and preci-
pitation data were used from the weather stations considered most representative
of each reservation. Table 3-2 summarizes values used in the computation and
the results for the principal months of the growing season, May through
September.

Evapotranspiration for the principal months of the growing season, accor-
ding to the Modified Blaney-Criddle estimating procedure, varies as shown in
Table 3-2. Additional water is evapotranspirated during the non-growing
season. Sufficient data are not presently available to derive estimates of
that amount. The probable magnitude of evapotranspiration during the non-
growing season is 5 to 10 inches.

TABLE 3-2

SUMMARY OF EVAPOTRANSPIRATION
ESTIMATES FOR ALFALFA FOR UNITED SIOUX INDIAN
RESERVATIONS USING MODIFIED BLANEY-
CRIDDLE METHOD OF COMPUTATION.

(INCHES)

WEATHER PRINCIPAL MONTHS OF GROWING SEASON  SEASON
RESERVATION STATION MAY ~_JUN. JuL. AUG.  SEPT. TOTAL
Standing Rock McIntosh, SD 3.89 6.10 7.90 6.70 3.51 28.10
Lower Brule Kennebec, SD 4.44 6.76 8.55 7.33 4.04 31.12
Devils Lake Devils Lake, ND 3.53 5.82 7.26 6.00 3.04 25.65
Flandreau Flandreau, SD 4.24 6.58 7.83 6.61 3.63 28.89
Rosebud Winner, SD 4.65 6.97 8.78 7.47 4.19 32.06
Santee Tyndall, SD 4.80 7.25 8.69 7.37 4.16 32.27
Crow Creek Kennebec, SD 4.44 6.76 8.55 7.33 4.04 31.12
Pine Ridge Martin, SD 4.06 6.19 8.10 6.94 3.84 29.13
Cheyenne Dupree, SD 4,10 6.25 8.26 7.07 3.74 29.42
Sisseton Sisseton, SD 4,21 6.51 7.86 6.64 3.65 28.87
Yankton Tyndall, SD 4.80 7.25 8.69 7.37 4.16 32.27

Crop Coefficients (1) 1,10 1.13 1.11 1.06 1.00 -

(1) (U.S.D.A., SCS, September 1970, p.66)
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The Jensen-Haise equation was developed in the 1960's and has gained
popularity. The data requirements for application include solar radiation
data, which is not available at most locations. Consequently, use of the
method generally depends on estimates of solar radiation. The Jensen-Haise
equation is given as follows:

ET ="k, x Etp
Etp = Ct (T-Tx) Rs x .000673 x days/period
Where
Etp = potential evapotranspiration
ET = actual evapotranspiration in inches

Ct and Tx are constants adjusted to climate and elevation

T = mean air temperature, Of
Rs = solar radiation langleys per day
Ke = adjustment coefficient for alfalfa based on three cuttings.

Computations using the Jensen-Haise method were not performed.

3.3.2 Measurements of Evapotranspiration

The only measurements of crop evapotranspiration in South Dakota, which
were discovered during this investigation were taken between 1950 and 1953 at
the South Dakota Agricultural Experiment Station, Redfield, South Dakota,
(Erie, Leonard J. and Dimick, Neil A., June, 1954). The measurements were
collected and compared with results of estimated evapotranspiration using the
Blaney-Criddle equation (Blaney, Harry F. and Criddle, Wayne D., 1950),
which was just coming into use.

The methods of consumptive use measurements were not reported, and the
reliability of the data cannot be assessed. From the measurements the agri-
cultural experiment station concluded that seasonal evapotranspiration compu-
tations using the Blaney-Criddle equation were correct.

Measurements by the South Dakota Experiment Station are summarized by
crop and by year in Table 3-3.
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