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Good afternoon.  Thank you for the opportunity to be here today.  My name is W. Ron Allen and I am the Chairman and Chief Executive Officer of the Jamestown S'Klallam Tribe, located in Washington State.  I am also the Chairman of the Department of the Interior (DOI) Self-Governance Advisory Committee (SGAC), and I offer my testimony today in both capacities.  My Tribe was one of the first 7 Tribes to negotiate a Self-Governance Compact and Funding Agreement in 1990.  I am pleased to be able to testify on what Congress needs to do on Tribal Self-Governance.

I am here to urge you to introduce and promptly enact legislation to enhance Indian Tribes' opportunities under Self-Governance by amending Title IV of the Indian Self-Determination and Education Assistance Act (ISDEAA) (P.L. 93-638 as amended).  A House version of this legislation, H.R. 3994, is currently under review by the House Natural Resources Committee.  We have been told the House Committee expects to report its bill before the end of this month.  We hope that members of this Committee will introduce a companion bill in the Senate and move this Committee and the Senate to approve this critical legislation this year.  I attach to this testimony draft legislation substantively similar to H.R. 3994 which Tribes hope the Senate will adopt.    

These Tribally proposed Title IV amendments advance several important purposes.  Most fundamentally, they create consistency between the Title IV Self-Governance initiative in the DOI and the Title V Self-Governance initiative in the Department of Health and Human Services (DHHS).  Since its enactment in 2000, Title V of P.L. 93-638 has proven to be a sound framework for carrying out government-to-government agreements in the health care arena.  The Title IV amendments would essentially mirror Title V, enhancing consistency, clarity, and workability in the relationship between the federal and Tribal governments.   

The Title IV amendments have long been a top legislative priority of Self-Governance Tribal leaders.  Four years ago, Tribal leaders testified before this Committee in support of a predecessor bill, S. 1715, the Department of the Interior Tribal Self-Governance Act of 2003.  That bill was favorably reported and recommended for passage by this Committee in Senate Report No. 108-413 (Nov. 16, 2004), but unfortunately died in that Congress.  Two years later, I testified  at this Committee's oversight hearing on Self-Governance in Indian Country, along with other Tribal leaders, in favor of 
comprehensive Self-Governance legislation.   This Committee has thus heard about the need for this legislation on a number of occasions over the past 5 years and Self-Governance Tribes urge the Committee and the full Senate to act on this legislation this session. 

Passage of the Title IV amendments would represent a major milestone on the path toward Tribal Self-Governance and self-reliance.  The true import of these proposed amendments, however, cannot be understood without an appreciation of the unprecedented positive impact Self-Governance has had on Indian Tribes over the past 20 years.

Background of Title IV

Although it is hard to imagine today, prior to 1975, the federal government administered almost all programs serving American Indian and Alaska Native Tribes.  In 1975, the ISDEAA was enacted with three primary goals: (1) to place the federal government's Indian programs firmly in the hands of the local Indian people being served; (2) to enhance and empower local Tribal governments and their governmental institutions; and (3) to correspondingly reduce the federal bureaucracy.   

The original Title I of the ISDEAA, still in operation today, allows Tribes to enter into contracts with the DHHS and the DOI to assume the management of programs serving Indian Tribes within these two agencies.  Frustrated by the stifling bureaucratic oversight imposed by BIA and the Indian Health Service (IHS), and the lack of flexibility and cost-effectiveness inherent in Title I contracting, a small group of Tribal leaders helped win passage of the Tribal Self-Governance Demonstration Project in 1988.  That Project authorized the Jamestown S'Klallam and nine other Tribes to enter into compacts with DOI.  

Unlike Title I contracts—which subjected Tribes to federal micromanagement of assumed programs and forced Tribes to expend funds as prioritized by BIA and IHS officials—Self-Governance agreements allowed Tribes to set their own priorities and determine how program funds should be allocated.  The Demonstration Project proved to be a tremendous success, and in 1994, Congress enacted Title IV of the ISDEAA, thereby implementing permanent Tribal Self-Governance within DOI. 

The Success of Self-Governance

The success of Self-Governance can be seen in the increasing number of Tribes that choose to participate.  In Fiscal Year 1991, the first year Self-Governance agreements were negotiated between the BIA with Tribes, only seven Tribes entered into agreements.  At that time, the total dollar amount compacted by Indian Tribes was slightly over $27 million.  By Fiscal Year 2006, 231 Tribes and Tribal consortia entered into 91 annual funding agreements, operating over $300 million in programs, services, functions and activities.  
The growth in Tribal participation in Self-Governance revealed by these numbers is remarkable.  The number of Tribes and Tribal consortia participating in Self-Governance today is 33 times greater than in 1991.  While only a tiny fraction of Tribes participated in Self-Governance the first year in 1991, today approximately 40% of all federally recognized Tribes are Self-Governance Tribes and the interest by other Tribes is continuing to grow.  

Under Self-Governance, Tribes have assumed the management of a large number of DOI programs, including roads, housing, education, law enforcement, court systems, and natural resources management.   Why is this initiative such a huge success?  Simply put, Self-Governance works because it:

· Promotes Efficiency.  Devolving federal administration from Washington, D.C. to Indian Tribes across the United States has strengthened the efficient management and delivery of federal programs impacting Indian Tribes.  As this Committee well knows, prior to Self-Governance, up to 90% of federal funds earmarked for Indian Tribes were used by federal agencies for administrative purposes.  Under Self-Governance, program responsibility and accountability has shifted from distant federal personnel to Tribal leaders elected by those to be served.  Efficiencies have increased as politically accountable Tribal leaders leverage their knowledge of actual needs, local resources, conditions and trends to make cost-saving management decisions.
  

· Strengthens Tribal Planning and Management Capacities.  By placing Tribes in decision-making positions, Self-Governance vests Tribes with ownership of the critical ingredient necessary to plan our own futures: information.  At the same 
time, Self-Governance has provided a generation of Tribal members with management experience beneficial for the continued effective stewardship of our resources.  

· Allows for Flexibility. Self-Governance allows Tribes great flexibility when making decisions concerning allocation of funds.  Whether managing programs in a manner consistent with traditional values or allocating funds to meet changing priorities, Self-Governance Tribes are developing in ways consistent with their own needs and priorities, not those of a monolithic federal bureaucracy. 

· Affirms Sovereignty. By utilizing signed compacts, Self-Governance affirms the fundamental government-to-government relationship between Indian Tribes and the U.S. Government.  It also advances a political agenda of both the Congress and the Administration: namely, shifting federal functions to local governmental control.

In short, Self-Governance works, because it places management responsibility in the hands of those who care most about seeing Indian programs succeed: Indian Tribes and their members.  

Need for Title IV Amendments

While the overarching policy of Self-Governance has been a great success for my Tribe and so many others, the legal framework to carry out that policy within the DOI could be vastly improved.  Shortly after Title IV was enacted, the DOI began a rulemaking process to develop and promulgate regulations.  The process was a failure in many ways.  Ultimately, five years after the rulemaking process began, DOI published regulations that, from the Tribal perspective, failed to fully implement Congress’s intent when Title IV was enacted.  The regulations moved Self-Governance backward, not forward.  

In 2000, after the enactment of Title V of the ISDEAA – permanent Self-Governance within DHHS - Tribal leaders began discussions about how the Title IV statute could be amended to get the initiative back on track.   The development of Title V benefitted from the lessons learned as Title IV was implemented; Title V directly addressed many of the problem issues that emerged during the Title IV rulemaking process.  Congress in Title V filled many of the gaps and corrected many of the problems in Title IV.  But the improvements and greater Tribal authority embodied in Title V remain absent from Title IV.  Consequently, many Self-Governance Tribes today are forced to operate under two different sets of administrative requirements, one for IHS and one for BIA.  

Tribal leaders have decided that Title IV needed to be amended to incorporate many of Title V’s provisions, and that has been a top legislative priority for over six years.  Four years ago, I testified before this Committee in support of S. 1715, a bill that would have amended Title IV in many of the same ways as H.R. 3994.  Numerous meetings and extensive correspondence sought to narrow the differences between Tribal and DOI representatives.  On September 20, 2006, several Tribal leaders presented testimony to this Committee regarding problems implementing Self-Governance in DOI under Title IV and made the case for legislative relief.  These problems, ranging from inadequate funding levels to bureaucratic recalcitrance, have caused participation in Tribal Self-Governance to level off and even recede.  That is unfortunate because Self-Governance has a proven track record of enhancing the ability of Tribes to improve the efficiency, accountability and effectiveness of programs and services.  

Over the past year, discussions between the Tribal Title IV Task Force and DOI representatives intensified and yielded a number of compromise agreements reflected in the attached draft Tribally proposed bill.  This bill incorporates all of the agreements reached between Tribal and DOI representatives.  While some areas of disagreements remain, agreement has been reached on over 97% of the bill’s contents.    The vast majority of the proposed amendments are not new or radical ideas—most have been adapted directly from Title V.

Thus the Tribal draft reflects nearly six years of discussions, drafting, negotiations, and redrafting—and, as discussed below, significant Tribal concessions.  The time has come to pass this legislation, which would significantly advance Congress's policy of promoting Tribal Self-Governance.

Overview of the Proposed Amendments
The proposed bill would bring Title IV into line with Title V, creating administrative efficiencies for Tribes while also importing the beneficial provisions of Title V currently missing in the earlier Self-Governance statute.  Let me quickly summarize a few of the key provisions in the amendments, as embodied in the Tribal draft.  To address problems in the DOI's implementation of the Tribal Self-Governance program, and to expand Tribes' options for pursuing their right to Self-Governance, the draft bill would, among other things: 

· clarify and limit the reasons for which the agency may decline to enter a proposed agreement, and the time frame for making the decision;
· require that funds be transferred promptly after they have been apportioned to the Department;
· clarify how the construction provisions would apply;
· protect Tribes from DOI attempts to impose unilaterally terms in compacts or funding agreements; and,
· provide a clear avenue of appeal and burden of proof for Tribes to challenge adverse agency decisions.
Over the past four months we have had intense discussions with DOI representatives about various provisions in H.R. 3994 and the Tribal draft bill.  They have made it clear that they have problems with some of the bill’s provisions, and you 
may hear testimony from Department representatives opposing one or another provision of the bill.  In weighing such testimony, I ask that you keep the following major facts in mind:  

First, the Tribally proposed draft bill that is attached to my testimony is different from H.R. 3994 in a number of important respects.  While it contains the consensus language that Tribal and department representatives reached on close to 95% of the provisions prior to the introduction of H.R. 3994, it also contains Self-Governance Tribes most recent efforts to bridge the gaps on the remaining areas of disagreement.
  In fact, the Tribally proposed draft bill reflects significant compromises on the part of Tribes.  For example, a major priority of Self-Governance Tribes for years has been to expand Self-Governance by making certain non-BIA programs within the DOI compactable as a matter of right.  The DOI has repeatedly made clear that the administration would fight the enactment of these amendments if they contain these mandatory non-BIA provisions.   To enhance the chances that this important legislation will pass during this Congress, Self-Governance Tribes reluctantly decided to strike the mandatory non-BIA provisions from the bill.  We continue to think that these mandatory provisions make good policy sense and will pursue their enactment in the future.  But for now, in order to get the remaining amendments passed this year, we are deferring our request as to non-BIA provisions.  

Second, there is ample precedent for the few provisions in the bill with which DOI may continue to have problems.  Title V, which has worked very well in the context of health care services, served as the model for H.R. 3994 and contains most of the contested provisions, none of which has caused the IHS any difficulty in its implementation of similar provisions over the past seven years.

Finally, to some extent Self-Governance presents an inherent, and perhaps intractable, tension between Tribes and the Department.  A bureaucracy such as the DOI will inevitably resist yielding its authority—and its funding—to other entities, such as Tribes.  For this reason, complete agreement between Tribal and federal viewpoints is likely impossible, and Congress should not wait for such agreement before acting.  We believe that the Title IV amendments, especially after the most recent Tribal concessions discussed above, protect the interests of the federal government while advancing those of Tribal governments.  We hope that this Committee will agree and finally take action to enact them.

Need to Clarify the Applicability of Title IV to the 

Department of Transportation

Almost none of the provisions presently included in H.R. 3994 are new—Self-Governance Tribal leaders have been advocating them for over six years and many of them come directly from Title V.  I would like to take a moment to discuss a provision 
that would be new, however: the proposed Section 419 that would clarify that Title IV applies to agreements entered into by Tribes and the Department of Transportation (DOT) to carry out transportation programs such as the Indian Reservation Roads Program.  

This new provision is important and necessary.  The 2005 highway bill, SAFETEA-LU, authorized Tribal governments to receive funding from and to participate in a number of Department of Transportation (DOT) programs as direct beneficiaries without having the BIA or state governments acting as intermediaries.  The statute specifically says that DOT and Tribes can enter into agreements for these programs "in accordance with the [ISDEAA]."
  Some DOT officials have interpreted this language to mean the agreements must be consistent with the ISDEAA but are not really ISDEAA agreements.  This erroneous interpretation has caused a great deal of confusion and disagreement over whether, and to what extent, Title IV applies to DOT.  The new section 419 will make clear that the negotiation and implementation of Tribal funding agreements with DOT will be governed by Title IV.

Tribal Self-Determination in Natural Resource Management

Finally, a few words about another idea for advancing Tribal Self-Determination and Self-Governance that has been before this Committee in the past.  The DOI Self-Governance Advisory Committee has supported legislation increasing Tribal Self-Determination in natural resource management; Title III of S. 1439 in the 109th Congress.  Under that bill, Tribes would have been authorized to develop an Indian Trust Asset Management Plan that, once approved by the Secretary of Interior, could be implemented by the Tribe without the need for Secretarial approval of every individual transaction or decision.  A similar concept has been incorporated into the Tribal Energy 
Resource Agreement provisions of the Energy Policy Act of 2005.
  We suggest that the Committee revisit the idea of expanding Tribal self-determination in natural resource management, and we are prepared to present concrete legislative proposals to that end.
  Conclusion
In conclusion, I would like to step back for a moment and reinforce a broader point.  As a long-term Self-Governance Tribal leader and in my role as Chairman of the DOI Self-Governance Advisory Committee, I have had the opportunity to talk regularly with many other Tribal leaders regarding Self-Governance.  Although they recognize the implementation problems cited above, and the need for the Title IV amendments described earlier, every single Tribal leader made a point of praising the overwhelming success of Self-Governance.  That has also been our experience at Jamestown.  Self-Governance allows us to prioritize our needs and plan our future in a way consistent with the Tribe's distinct culture, traditions, and institutions.   

My deepest hope is that this Congress will enact the Title IV amendments proposed by the Tribes (see attached draft bill) so that we can build on the successes of the past 20 years and further Tribal Self-Governance  in partnership with the United States, to achieve our mission and our goals.

Thank you.   

Attachment: Tribally Proposed Draft Bill
� As an aside, this policy of transferring management from federal to Tribal governmental control is currently being undermined by the National Business Center (NBC), the Interior agency charged with negotiating indirect cost agreements with Tribes and Tribal organizations.  NBC has recently threatened to abandon its longstanding policy of allowing, without documentation, 50% of Tribal council expenses in Tribal indirect cost pools.  Under the new policy, no such expenses would be allowable as indirect costs unless a Tribe could document, through detailed personnel activity reports, the time and expense council members and staff devote to running federal programs.  Many, if not most, Tribes vest managerial responsibility for carrying out ISDEAA agreements in their Tribal councils, and such Tribes count on indirect cost reimbursements to defray the cost of these Tribal governmental functions.  The NBC's unilateral revocation of the "50% rule" would force Tribes to spend great amounts of time to produce—and the DOI to review—documentation parsing Tribal council minutes and activity reports to determine the precise amount of council members' time and expense devoted to federal programs.  We ask this Committee to urge the Secretary to avoid this wasteful exercise by directing the NBC to abandon its plan to revoke the 50% rule.


� 23 U.S.C. § 202(d)(5).





� Pub. L. No. 109-58 (Aug. 8, 2005).








