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  My name is W. Ron Allen and I am the Tribal Chairman and Chief Executive Officer of the Jamestown S'Klallam Tribe, located in Washington State.  I am also the Chairman of the Board for the Self-Governance Communication and Education Tribal Consortium (SGCETC), Chairman of the Title IV Tribal Team as well as the Chairman of the Department of the Interior (DOI) Self-Governance Advisory Committee (SGAC), and I submit my testimony on H.R. 4347 in all of these capacities.  Collectively, I am representing the 260 Tribes in DOI and 331 Tribes in the Indian Health Service of the Department of Health and Human Services participating in Self-Governance.

I testified on H.R. 4347 before the House Committee on Natural Resources on June 9, 2010.  During my testimony, I shared the Self-Governance story and the experiences and successes that the past 20 years in Self-Governance represent.  The number of Tribes and Tribal consortia participating in Self-Governance today is 33 times greater than in 1991.  Approximately 50-60% of all Federally recognized Tribes are Self-Governance Tribes, and the interest shown by other Tribes is continuing to grow.  

Self-Governance has been a huge success.  Self-Governance works because it promotes efficiency and accountability; strengthens Tribal planning and management capacities; invests in our local resources to strengthen reservation economies; allows for flexibility; and affirms sovereignty.   

Success can be a very costly accomplishment and Self-Governance Tribes know this all too well. Self-Governance Tribes have consistently supported appropriation requests increases for BIA programs and services that impact American Indians and Alaska Natives.  The current regulations require that Self-Governance Tribes share equally in Congressional appropriation increases.  However, our experience has been that when Indian Affairs has received these increases, oftentimes Self-Governance Tribes did not consistently receive our relative share (see attachment to this testimony: Analysis of Self-Governance Funding Increases vs. Overall Indian Affairs Budget).
I emphatically emphasized the need for amendments to Title IV of the Indian Self-Determination and Education Assistance Act (ISDEAA) (P.L. 93-638 as amended) and a brief overview of the proposed amendments in my comments to the House Committee on Natural Resources.  And, today I reiterate the same message to this Committee.  H.R. 4347 contains several proposed amendments to Title IV that advance important purposes.  Most significantly, they create consistency between Title IV Self-Governance in DOI and Title V Self-Governance in the Department of Health and Human Services (DHHS). 

Tribal, Congressional and Federal representatives have met dozens of times to discuss the provisions and have spent hundreds of hours negotiating the details of H.R. 4347’s provisions.  The Title IV Tribal Team has been especially active in meeting with DOI and Bureau and Indian Affairs (BIA) officials over the last few months.  Significant agreement has been reached on the vast majority of the provisions in this bill.  Tribes have made significant concessions in order to ensure that this important legislation is enacted in this session of Congress.

Since I testified on June 9, major progress has been made towards the goal of passage of H.R. 4347.  On July 22, the House Committee on Natural Resources held a markup session, during which the House Committee unanimously approved an Amendment in the Nature of a Substitute (ANS) to H.R. 4347, which had been offered by Representative Dan Boren (D-OK).  During the session, Chairman Nick Rahall (D-WV) and Representative Boren noted that the ANS resolved many of DOI's concerns after significant concessions by Tribal representatives.  

On September 22, the House of Representatives considered under suspension of the rules and passed by voice vote H.R. 4347.  For the most part, the House passed bill was the same as the bill marked up and reported out of the House Committee on Natural Resources on July 22.

Concerns Raised by DOI and Tribal Responses                                                                                                                                                                                                                                                                                                           

In the past, DOI has raised concerns with respect to several of the provisions in the amendments.  I will briefly describe the main concerns that DOI discussed with the Title IV Tribal Team and the Tribal responses that demonstrate how these concerns have been addressed in the current provisions of H.R. 4347:

· Section 403 – Selection of Participating Indian Tribes.  

· DOI Concern.  DOI expressed concern regarding the process of Tribal withdrawal from a Tribal organization, as outlined in Section 403(a)(4).  DOI is concerned about the possibility of withdrawal occurring during mid-cycle of a current funding agreement and the effect that this would have on the Federal government being able to retrieve funds necessary to keep Tribes remaining in the Tribal organization operating.     
· Tribal Response.  Section 403(a)(4)(D)(iii) explains the effective date of a withdrawal.  The provisions were drafted to ensure that withdrawal (and the resulting withdrawal of funds) occurs when the parties agree or during the transition between fiscal years.  Additionally, in practice, the Office of Self-Governance (OSG), Tribal organizations, and withdrawing Tribes agree upon a date of withdrawal.  Finally, the Director of OSG negotiated the details of this provision to reflect the process that OSG currently uses. 
· Section 407(c)(1), (2), and (5) – Inability to Agree on Compact or Funding Agreement: Final Offer, Determination, and No Timely Determination. 
· DOI Concern.  DOI expressed concern with subsections (1) and (2), which cover final offers and determinations on final offers.  Under the bill, if the Secretary and a Tribe are unable to agree on terms, the Tribe may submit a final offer to the Secretary.  The Secretary is required to make a determination with respect to the final offer not more than 60 days after delivery of a final offer.  DOI believes that the provision should allow for 90 days for the determination.  
DOI has also expressed concern with subsection (5), which states that if the Secretary fails to make a determination with respect to a final offer within 60 days, the Secretary shall be deemed to have agreed to the offer.  DOI would prefer that if there is no action taken by the Secretary within the required timeframe, then the Secretary would be deemed to have disagreed to the offer. 

· Tribal Response.  The deemed approval/agreement concept has been fundamental to ISDEAA contracting since its inception.  This concept levels the playing field and ensures that BIA acts in a timely manner with respect to contract proposals.  The concept has also applied to Title IV agreements for those Tribes that have opted – as a matter of right – to incorporate the Title I declination process and criteria into their Title IV compacts and funding agreements.  This concept is absolutely essential. 

· Section 407(c)(6)(A)(iii)(I) – Inability to Agree on Compact or Funding Agreement: Rejection of Final Offer.  

· DOI Concern.  This subsection provides that if the Secretary rejects a final offer (or one or more provisions or funding levels in a final offer), the Secretary shall provide the Tribe with a hearing on the record with the right to engage in full discovery relevant to any issue raised in the matter.  DOI has indicated that they believe that discovery should not be permitted in the appeal process.  Instead, DOI would prefer that review occur under the Administrative Procedure Act (APA) and that this review be limited to the administrative record compiled by the agency.  
· Tribal Response.  This provision would bring another aspect of Title IV into line with Title V.  Significantly, Section 507(c)(1)(C) of ISDEAA provides a Tribe with a hearing on the record with the right to engage in full discovery relevant to any issue raised in the matter.  It is important for Tribes to have access to all relevant information in a hearing to facilitate a review process that is adequate and fair to Tribes.  
· Section 407(d)(2) – Burden of Proof.

· DOI Concern.  DOI has expressed concern with the burden of proof incorporated in this subsection.  The provision states that in any action, hearing, or appeal, the Secretary shall have the burden of demonstrating by clear and convincing evidence the grounds for rejecting a final offer.  
· Tribal Response.  It is critical that the provision incorporates a clear and convincing evidence standard for the protection of Tribes.  This provision would bring a key aspect of Title IV into line with Title V.  In appeals involving Title V, the Secretary has the burden of demonstrating by clear and convincing evidence the validity of the grounds for the decision made.  
· Section 409(d)(2) – Payment: Timing: Transfers.  

· DOI Concern.  This subsection provides that one year after enactment, in any instance requiring an annual transfer of funding to be made at the beginning of a fiscal year or requiring semiannual or other periodic transfers of funding to be made commencing at the beginning of a fiscal year, the first such transfer shall be made not later than 10 days after the apportionment of such funds to DOI, unless the funding agreement provides otherwise.  DOI has taken issue with the 10-day payment period; DOI would prefer a minimum of 30 days.   
· Tribal Response.  Again, this provision would bring Title IV into line with Title V, thereby creating administrative efficiencies for Tribes.  Section 508(a) provides that transfers are to be made not later than 10 days after the apportionment of funds to IHS.  DOI has not adequately explained why this requirement should not be incorporated into Title IV.  
· Section 413 – Funding Needs. 

· DOI Concern.  DOI has stated that the agency would like Section 413 to be removed from the bill.  DOI has expressed frustration with the possibility of being required to generate an additional report and also suggested that this provision might increase the Congressional Budget Office (CBO) score of the bill.  
· Tribal Response.  This report, which is required to accompany the annual budget request, is imperative.  Without this report, Congress will not have a true understanding of the needs of Self-Governance Tribes.  The cost of preparing the report was built into the CBO score that the bill received.  BIA officials have stated publicly at the last Self-Governance Advisory Committee meeting that the BIA has sufficient funds available from year end funds to offset the full amount necessary to cover the cost of implementing the bill, including this reporting requirement. To reflect this BIA commitment we suggest that language be included in the Committee report on H.R. 4347 or in the SCIA Chairman’s or Vice Chairman’s floor statement upon Senate passage of this bill that makes clear that DOI has assured the Committee that the bill can and will be implemented without requiring any new or additional appropriations.  
· Section 414(b)(2)(E) – Reports. 
· DOI Concern.  This subsection outlines what must be included in the annual report submitted by the Secretary to Congress regarding the administration of Title IV.  The report must specify the amounts expended in the preceding fiscal year to carry out inherent Federal functions, including an identification of inherent Federal functions.  DOI has in the past expressed concerns that implementation of this provision will be challenging because DOI does not have a system in place for this and has never gathered this type of information.   
· Tribal Response.  This exact report requirement is included in Section 514(b)(2)(E) of ISDEAA.  The provision will allow for consistency between Titles IV and V.    When Title V was enacted in 2000 IHS did not have the infrastructure in place to implement Section 514(b)(2)(E) but the IHS made the necessary changes administratively to implement this section.  We are confident that DOI will do the same after Section 414(b)(2)(E) is enacted.
· Section 417 – Appeals.  
· DOI Concern.  DOI has expressed concern that the appeals process included in H.R. 4347 does not fit the discretionary programs.  
· Tribal Response.  First, the appeals process should apply to all non-BIA programs, whether they are mandatory or discretionary.  The standard for discretionary programs is whether the Secretary has not properly exercised his discretion, which is a very high burden for Tribes to challenge.  It is unlikely that Tribes will bring litigation as a result of the high burden.    
Conclusion
In conclusion, I urge the Committee to enact a bill identical to H.R. 4347 as soon as possible.  The bill contains provisions that have been carefully crafted and negotiated over the course of nearly ten (10) years.  The final step on the path toward increased Tribal Self-Governance and self-reliance is for the Senate to pass H.R. 4347.  

The success of Self-Governance has been demonstrated by the overwhelming number of Tribes in Self-Governance and those Tribes who are seeking to become a part of this phenomenon.  That has also been our experience at Jamestown.  Self-Governance allows us to prioritize our needs and plan our future in a way consistent with the Tribe's distinct culture, traditions, and institutions.   

My deepest hope is that this Congress will enact these Title IV amendments so that we can build on the successes of the past 20 years and further Tribal Self-Governance in partnership with the United States, to achieve our mission and our goals.

Thank you.   

