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Thank you Chairman Akaka and Vice Chairman Barrasso and distinguished members of this 
Committee for affording me the opportunity to discuss how the Small Business Administration’s 
8(a) Program is a critical Federal Indian Economic Development program and how this program 
is positively shaping the future of Native communities.  My name is Lance Morgan, and I am the 
President and CEO of HoChunk, Inc, the economic development arm of the Winnebago Tribe of 
Nebraska.  I am a Tribal Member of the Winnebago Tribe.  Ho-Chunk, Inc. was launched in 
1994 with one employee. Today Ho-Chunk, Inc. operates 24 subsidiaries with over 1,400 
employees with operations spanning the United States and four foreign countries.  Much of that 
growth has come as a result of our ability to participate in the SBA 8(a) program.  Despite being 
located in a rural Nebraska community of 1,500 people, our revenue has grown from $400,000 in 
1995 to $193 million in 2010. 
 
I also serve as the Chairman of the Native American Contractors Association (NACA).  I am 
here speaking today on behalf of NACA and HoChunk, Inc. I have a short statement to read and 
would like to submit my longer, written testimony for the record.   
 
NACA was formed in 2003 as a voice for Alaska Native Corporations, Indian Tribes and Native 
Hawaiian Organizations, collectively known as “Native Enterprises.”  NACA’s mission is to 
enhance Native self-determination through preservation and enhancement of government 
contracting participation based on the unique relationship between Native Americans and the 
federal government.  NACA represents 43 Tribal, Alaska Native Corporations (ANC), and 
Native Hawaiian Organizations (NHO) nationwide.  NACA’s members represent and serve more 
than 475,000 Tribal citizens, Native Shareholders of Alaska Native Corporations, and Native 
Hawaiians. 
 
Introduction  

 
From pre-constitutional times forward, through provisions of the U.S. Constitution, various 
treaties with Indian Nations, Acts of Congress, and actions of the Executive Branch, the United 
States has assumed a trust relationship with the indigenous, Native people of our nation.  This 
trust relationship carries with it the responsibility to help ensure the economic sustainability of 
Native communities wherever possible.  Congress has consistently recognized the devastating 
economic and social conditions endured by Native communities, and has sought to level the 
economic playing field so that Native people could effectively overcome poverty and address 
rampant social ills and the lack of access to basic infrastructure that has enabled other American 
communities to grow and prosper.  
 
History of Federal Policies Affecting Native People 
 
For decades, Congress has enacted legislation to more effectively carry out the United States’ 
responsibilities as they relate to Indian lands and resources and the economic health and well-
being of Native communities.  Nevertheless, over the past 150 years, Federal policies have 
vacillated.  Some of these policies had a positive impact. Others did not, as Native peoples 
endured everything from extermination to forced relocation, assimilation and the removal of 
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Indian children from their homes for boarding schools.  Collectively, Native peoples retained 56 
million acres of lands, or approximately 2.43 percent of their original lands.  Native peoples were 
not entitled to American citizenship until 1924.  
 
Remarkably, amid the widespread poverty and social distress found in Indian Country and 
Alaska Native villages, there are signs of hope and as an increasing number of tribal 
governments and Alaska Native Corporations make strides in building stronger communities and 
economies.  Native people have been experiencing a resurgence of their cultures and are starting 
to experience a gradual increase in socio-economic status.  This hope is born in a new era of 
federal Indian policy, focused on empowering Native peoples and Tribes and removing the 
obstacles to self-governance and self-sufficiency.  The participation of Tribes, ANCs, and NHOs 
(collectively “Native Enterprises”) in the 8(a) program was born in this era – an era that must not 
be ended along with the dreams and aspirations of the Native people who depend on it. 
 
Native Enterprise Participation in the SBA 8(a) Program 
 
The SBA’s 8(a) Business Development Program is a result of the efforts in the 1960s to expand 
access to basic civil rights for minorities, women, veterans, and other small and disadvantaged 
individuals, as well as expand access to the federal marketplace.  Participation in government 
contracting was a key way to open that door.  The 8(a) program was Congress’ attempt to 
provide small and disadvantaged businesses with not only greater access to the federal 
marketplace, but also to promote business success for disadvantaged peoples. 
 
 
Beginning in the late 1980s, based on this trust relationship and recognition of the social and 
economic conditions plaguing Native communities nationwide, Native Enterprises were included 
in the 8(a) program.  For instance, the Alaska Native Claims Settlement Act [43 U.S.C. 
1626(e)(4)(A)] specifically provides, “Congress confirms that Federal procurement programs for 
tribes and Alaska Native Corporations are enacted pursuant to its authority under Article I, 
section 8 of the United States Constitution.”)  In fact, Native participation in the 8(a) program, as 
the Federal Government has argued in court, “furthers the federal policy of Indian self-
determination, the United State’s trust responsibility, and the promotion of economic self-
sufficiency among Native American communities.” See AFGE v. United States, 95 F. Supp.2d4, 
36 (D.D.C. 2002), aff’d 330 F.3d 513 (D.C.Cir. 2003). 
 
Thus, Native 8(a) helps the federal government execute its socio-economic obligations under the 
U.S. Constitution, treaties, land claim settlements, federal statutes and regulations, and court 
decrees.  And it directly engages those policies advanced by Presidents and the Senate 
Committee on Indian Affairs.  (See Attachment A titled, “Tribal and ANC Participation in the 
SBA 8(a) Program.”)  I would also like to bring to the Committee’s attention an authoritative 
legal analysis of the history of Alaska Native Corporations’ participation in the SBA’s 8(a) 
Program.  This law review article by Travis G. Buchanan, “One Company, Two Worlds:  The 
Case for Alaska Native Corporations,” is appended to my statement as Attachment B.  
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In 2002, the Congress authorized the participation of Native Hawaiian Organizations (NHOs) in 
the SBA 8(a) program. NHOs are nonprofit organizations incorporated in the State of Hawaii 
that are designed to serve the needs of the Native Hawaiians through for-profit 8(a) businesses as 
a means of providing benefits to the Native Hawaiian community. 
 
There is a significant distinction between Tribal 8(a) firms, ANC 8(a) firms, and NHO 8(a) firms 
(collectively “Native 8(a)s”) and other 8(a) businesses. Native 8(a)s are owned by Native 
Enterprises that have a direct responsibility to the Native communities they serve.  They are not 
investor-owned 8(a) firms that benefit one or two people.  Instead, they are Native government- 
and community-owned and controlled firms that have been established to advance the economic 
growth of and support entire communities and cultures. Their net profits support the provision of 
fundamental government services, as well as social and cultural programs, education, 
employment and training, and economic development.  
 
The Laguna Pueblo of New Mexico was the first Native community enterprise to enter the 8(a) 
program, followed years later by other American Indian tribal governments and some ANCs.  
Some of these Native Enterprises were early entrants to the program and its success. Now, 
hundreds of Native 8(a)s are at work, vying for federal contracts with over a hundred thousand 
other federal contractors and with each other. 
 
Frustratingly, now that some Native 8(a)s are finally succeeding, some would use that success to 
bar the door to others.  Because growth flows in a natural business cycle, those Native 
Enterprises that started in the 8(a) program early are more established and seasoned and have 
been better positioned to grow the fastest.  The growth of Native 8(a) contracts indicates Native 
participation in the 8(a) program is working.  
 
Equally frustrating is that some of the same critics argue that lack of success (the fate of many 
small businesses), or real success distributed in substantial dividends, are also reasons to bar the 
door.  Over the past 500 years, Native Americans have suffered from the loss of their land, 
economic assets and culture.  These changes have resulted in the breakdown of many tribal 
systems, families and communities.  By most social and economic indicators, Native Americans 
are still at the lowest rung, struggling with the legacy of rural isolation and stagnant local 
economies.  It is irresponsible to assume Native Enterprises can overcome these severe, multi-
generational disadvantages in 10 years.  There are numerous Tribes, regional Native, and 
National Native organizations that strongly support continuing Native 8(a).  (See Attachment C.) 
 
Now is not the time to further dilute or eliminate a program that is improving the quality of life 
of Native people. 
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Improving the Socio‐Economic Condition of Native Americans, Alaska Natives, and Native 
Hawaiians 
 
Nationwide, American Indians and Alaska Natives have suffered from decades of poverty and 
neglect.  The 25.7 percent poverty rate in Indian Country exceeds that of all other ethnic or racial 
categories, and is twice the national average of 12.4 percent.  This poverty contributes to the 40 
percent unemployment rate in Native America and is eight times the national unemployment 
rate.  Not surprisingly, Native communities experience many of the social ills associated with 
poverty:  Inadequate health care, alarmingly high rates of suicide – more than twice the national 
average and higher-than-normal rates of disorders such as alcohol and drug abuse, diabetes, and 
obesity.  Heart disease, which is the number one cause of death among American Indians, is 71 
percent higher for American Indians than the rest of the U.S. population.  Furthermore, American 
Indians have a life expectancy of 5 years less than other American citizens.   
 
Native 8(a) contracting directly supports the efforts of Native communities to address and 
reverse the social consequences of poverty.  Decades of below-average income, combined with 
the expropriation of Native lands, assimilation policy, and ineffective federal approaches to 
addressing social problems has resulted in some of the worst possible social and economic 
conditions in America as evidenced by significantly reduced life expectancy and educational 
attainment, as well as overcrowded housing and criminal victimization and lack of basic 
infrastructure.   
 
Opponents of Native 8(a) contracting often say that the program can safely be ended now 
because its success has eliminated any need for continuing the program.  The grim, socio-
economic statistics fill facing many Native communities belie this argument. 
 
Native Benefits 
 
ANCs, Tribes, and NHOs are fulfilling their goal of creating economic development 
opportunities for Native people while addressing the social and cultural needs of their 
communities.  More than ever before, due, in large part, to their participation in the 8(a) 
program, Native Enterprises are providing dividend payments, scholarships, internship programs, 
cultural preservation initiatives, community infrastructure, social programs, and other benefits to 
their respective communities.  This support has empowered the next generation of Native people 
with opportunities that were previously unavailable.  Many who never had access to education or 
job training programs now have the chance to go to college, start businesses and improve their 
quality of life.   
 
As noted Harvard economist Jonathan Taylor stated in his testimony before the House Natural 
Resources Committee hearing, Diversifying Native Economies, on September 17, 2007: 
 

Tribal & ANC 8(a) companies distinctly represent whole communities of 
Americans. This characteristic means that the social and economic effects of 
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Section 8(a) contracting tend to concentrate in the community of tribal members 
or ANC shareholders. In some cases, the effect proceeds directly to every 
individual Indian in the community, say, as a dividend check. Other benefits may 
be universally available (e.g., college scholarships or burial assistance), but not 
universally embraced. In other cases, the effect spreads across a community, such 
as would occur when the 8(a) company improves the community business climate 
or supports a Native cultural ceremony. Regardless of where in the communities 
these benefits arrive, they are nearly always needed, and in many cases they were 
unavailable prior to Section 8(a) contracting… 
 
In addition to profits, jobs, and business experience, 8(a) contracting directly 
supports efforts underway to address and reverse the social consequences of 
poverty. Decades on end of below-average income combined with property 
expropriation, assimilation policy, and paternalistic federal approaches to social 
problems leave deficits in Indian social indicators ranging from life expectancy 
and educational attainment to overcrowded housing and criminal victimization. 
(See Harvard Project on American Indian Economic Development, 2007.)  As 
noted above, federal resources available to address these deficits fall short of what 
is required and are in decline. To rebuild schools, to prevent late-onset diabetes, to 
reduce juvenile delinquency, to protect Indian graves, and to maintain Native 
water quality (among other things), tribes and Alaska Native communities need 
fiscal resources. Tribal & ANC 8(a) contracts help provide them.   

 
My Tribe, the Winnebago, established Ho-Chunk, Inc., in 1994 as the economic development 
arm of the Tribe.  Its mission is to provide economic development and job opportunities for tribal 
members.  I was Ho-Chunk’s first employee in 1994.  Our operation was, and still is 
headquartered on our reservation.  In 1994, the Winnebago faced a staggering 65 percent 
unemployment rate.  Today, thanks in part to Native 8(a), our unemployment rate has decreased 
more than 60 percent.  A wide variety of job opportunities have been developed by Ho-Chunk, 
Inc. both on and off the reservation for Tribal members with various skill sets.  These 
opportunities have been created in both the non-profit and for profit sectors; including 
government contracting, corporate services, construction, retail sales and wholesale distribution. 
 
Ho-Chunk operates 24 subsidiaries and employs more than 1,400 people from diverse ethnic 
backgrounds and skill sets in locations spanning the United States and four foreign countries.  
We have operations in information technologies, construction, government contracting, green 
energy, retail, wholesale distribution, marketing, media and transportation.   
 
Throughout its history, Ho-Chunk, Inc. has made significant contributions to our community and 
the Winnebago Tribe.  Contributions include direct donations and fundraising for organizations 
and non-profits, to tax revenues, tribal dividends and payroll.  These funds, many of which were 
earned through 8(a) Program, provide self-reliance, hope, opportunity and real progress in the 
lives of our Winnebago people.  From our launch in 1994 through 2010, total contributions have 
reached $96 million. 
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Access to education is a top 
priority of Native leaders.  
Native Americans, Alaska 
Natives, and Native 
Hawaiians face many barriers 
with the federal government 
education policy.  “The No 
Child Left Behind Act of 
2004” was enacted to 
improve the education of 
American children, yet only 
30 percent of the schools in 
the Bureau of Indian Affairs 
system are achieving 
adequate yearly progress.  Native American schools are underfunded, and significant language 
and cultural barriers exist between Western schools and traditional tribal students.  As of today, 
the State of Alaska has under-funded rural education of Alaska Natives by millions of dollars, a 
fact that is at the center of two court cases.   
 
Native Enterprises play an essential role by offering essential scholarship opportunities to 
disadvantaged Native people, opportunities that otherwise would not exist.  One ANC has 
awarded more than $5.7 million in scholarships to more than 3,000 Native students in the period 
from 2000-2008.   
 
Ho-Chunk, Inc. has also developed an annual scholarship program for Native students to help 
them attend college and provided part-time job opportunities while the students attend school.  
Ho-Chunk, Inc. provides financial support for Winnebago High School students to attend a 
Native American Youth Entrepreneur Camp on the University of Arizona campus.  Additionally, 
Ho-Chunk, Inc. sponsors youth each year to the Native American Youth Governance Camp 
(NAYGC) at the University of Arizona.  In order to promote business and entrepreneurial skills 
Ho-Chunk, Inc. has brought Junior Achievement to reservation schools by providing both 
financial support and donating Ho-Chunk employees to teach classes to young Winnebago 
students.   
 
Many young Native students are first-generation college graduates who embody the spirit and 
purpose of Native participation in the 8(a) program.  Others are able to attend vocational schools, 
enabling them to prepare for skilled occupations that pay far more than the minimum wage.  As 
future generations benefit from resources provided by the 8(a) program, more Native people will 
go to college, earn degrees and return to their home communities to lead these Enterprises and 
promote continued economic development within their state.  This is precisely what Congress 
intended by including Native Enterprises in the 8(a) program.   
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Many Native communities are only just now realizing the benefit of first-generation college 
graduates who are now returning home to work for their communities.  Even with this 
achievement, Alaska Natives, Native Americans, and Native Hawaiians still have some of the 
highest dropout rates in the country.  Educating and preparing our next generation of 
Winnebago’s to lead our economic operations is a major goal of our Tribe.  As such, Ho-Chunk, 
Inc. has created an internship program to give Native students significant business experience 
while attending college.  This twelve-week summer program provides a paid internship and 
exposes students to a variety of diverse industries and operations under the Ho-Chunk, Inc. 
corporate umbrella.  Ho-Chunk has sponsored more than 50 Native interns since the program 
started.  Several of these interns have become permanent employees of Ho-Chunk, Inc. and the 
Tribe as managers and executives. 
 
Ho-Chunk, Inc. has used contracting revenue to create a new Ho-Chunk Village on the 
reservation. The Village is a modern mixed use commercial/residential development with 
walking and biking paths, parks and cultural landmarks.  Today, it consists of several private 
residential homes, a national wholesale distribution company with modern warehouse, a national 
retail Native merchandiser with a large modern storefront and warehouse, a local general 
merchandise retailer, two large apartment complexes, a cultural Arts Center with retail 
showroom and artist studios, and a Statue Garden honoring the 12 Clans of the Winnebago Tribe 
of Nebraska. 
 
Through an annual Ho-Chunk, Inc. profit dividend and tax payment to the Tribe, the Tribe has 
provided funds to assist Tribal members with purchasing affordable quality housing; and created 
a $1 million dollar housing stimulus program for Tribal members.  Over the next two to four 
years, new homes will be constructed on the reservation.  Funds provided through the new 
Housing Stimulus Program, when combined with existing Tribal housing programs, would make 
tribal members eligible for up to $70,000 in down-payment assistance for new homes on the 
reservation, decreasing the cost of purchasing a new home by as much as one third.  This 
housing program is adding 20 additional home owners, encouraging people who currently rent to 
become homeowners and providing an incentive for off-reservation tribal members to move back 
to the community. 
 
With funding from Ho-Chunk, Inc., a non-profit community development corporation (HCCDC) 
was launched in 2001 to identify economic services to Tribal members.  That has resulted in 
village development projects, a new fire truck for the community, entrepreneur training, 
education programs for tribal youth and other community activities, with a total of $23 million in 
funding goring to the community of Winnebago. 
 
Ho-Chunk, Inc. has also taken a leadership role in the State of Nebraska in developing and using 
green energy technology through active tracking solar panels and wind energy turbines installed 
on the reservation and it has been included in affordable housing for our Tribal members.  
 
Ho-Chunk has also made financial donations and/or participated in almost 25 various community 
programs such as the Winnebago Fire Department, Whirling Thunder Wellness Program, 
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Winnebago Child & Family Services, Siouxland Blood Bank, Winnebago Domestic Violence 
Program, and Winnebago Headstart Program. 
 
The success of Ho-Chunk, Inc. and the resulting benefits to the Winnebago Tribe are but one 
example of how Native 8(a) makes a difference.  The benefits Native Enterprises provide are as 
diverse as their peoples’ cultures and focus on the needs of their respective communities.  A 
2009 NACA survey of 11 ANCs showed that between 2000 and 2008 these Enterprises alone 
provided over $530 million in various categories of benefits to over more than 67,000 Native 
shareholders.  More than $341 million of this amount represented shareholder cash dividends.  
While some may focus on dividends, providing social services is important to the Maliseet Band 
of Indians in Maine.  They have utilized profits from their Native 8(a), Tribalco, LLC to fund 
burial assistance programs, a women’s shelter, and an Elders’ center to name a few.   
 
Given the lack of economic opportunities in rural Alaska, Bering Straits has identified education 
and jobs as their top priority.  This corporation is devoting at least 25 percent of its net profit to 
employing, training, and educating its shareholders and their families.  This is exactly the kind of 
economic opportunity Congress intended Native access to the 8(a) program to bring about. 
 
Native Enterprises are just now getting a foothold in the federal marketplace after being left out, 
locked out, and elbowed out for decades.  With some modest success, Native 8(a)s now represent 
a small slice of the total procurement dollars; yet however small, their work is beginning to have 
a substantial impact in their Native communities.  The positive impact of 8(a) is already evident; 
however, creating economic self-sufficiency for tens of thousands of Native people will take 
considerable time.  
 
In much of the criticism of Native corporations’ work within the 8(a) program, considerable 
attention is given to the size of the contracts overall.  It is important to note that, first, in many 
cases, the amount identified represents the total of several years, a base year plus all options; in 
some cases, those options are not exercised.  Second, and more importantly government 
contracting work does not yield a high profit margin. Corporations – Native and non-Native, 
alike, pay dividends and provide benefits out of net profits – not gross receipts.  The profit 
margin in these types of contracts tends to be in the low to middle single digits.  An analysis of 
2008 8(a) profits from selected ANCs found that while gross 8(a) income was $221 million, net 
8(a) profit was $9.1 million – or 4.1 percent.  
 
The economic state-of-affairs of Native peoples remains serious and requires continued access to 
initiatives such as the 8(a) program to help Native people succeed.  With continued access to 
vital programs, like 8(a), NACA is confident this goal can be achieved. 
 
The Importance of Compliance with Contracting Requirements 
 
Critics often cite the Government Accountability Office report, “Increased Use of Alaska Native 
Corporations’ Special 8(a) Provisions Calls for Tailored Oversight,” published in 2006.  
Ironically, this report details numerous benefits ANCs provide to their people.  This thorough 
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GAO investigative analysis failed to identify any examples of ANC misconduct or abuse of the 
federal procurement system.  The report notes only that the SBA should provide additional 
oversight to better monitor ANC contracting activities, in order to avoid potential future 
misconduct, a recommendation that NACA supports. 
 
NACA has long maintained that all Native Enterprises must comply with the rules and 
regulations that govern their participation in government contracting and the 8(a) program.  As 
with all federal contractors, if companies are not in compliance with government contracting and 
8(a) requirements, or fail to take proper measures to establish such compliance, they must face 
the appropriate consequences.  As with every other industry in America, there are rare occasions 
when individual companies or individuals associated with them, face compliance challenges. 
However, as some in the Congress and the media have done, it is irresponsible and unfair to 
mischaracterize an entire class of federal contractors as abusing the federal procurement system 
when such isolated incidents occur.  Federal procurement is complex.  As has also been the case 
with non-Native federal contractors, large and small, when a Native contractor’s compliance is 
questioned, and a company takes proactive steps to come into compliance, including alerting the 
SBA of its efforts, the company should be recognized and not vilified.   
 
NACA has implemented a number of programs designed to mentor Native Enterprises and 
reinforce the importance of maintaining compliance with all statutory and regulatory 
requirements. These programs include the following:  
 

 A “Best Practices” guide, originally published in 2007 and currently being updated for 
publication in 2011, identifying standards in government contracting. 

 A Code of Ethics, which each NACA member must sign annually, stating, in part, that 
the member maintains the highest ethical business standards and complies with 
government contracting laws, regulations and requirements and self-governs with 
appropriate internal control systems, transparency, and corporate best practices. 

 Regional workshops and online training sessions, to instruct Native Enterprises on 
compliance with federal contracting laws and regulations, company structure, contract 
management, the importance of strong internal ethics and compliance practices, and other 
topics. 

 
Native Enterprises must set a high standard of excellence based on the simple fact that it makes 
sound business sense to do so. Native Enterprises recognize that they must provide the 
government good value and exceptional service at competitive rates, as they have historically 
done. If Native enterprises do not provide good value, government customers will not use them – 
regardless of their 8(a) contracting status. The marketplace is crowded with highly competent, 
highly skilled federal contractors – and such competition compels Native Enterprises to deliver 
the best quality service in order to remain competitive and to succeed.  
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Native Contracting in Perspective 
 
Beginning with the 109th Congress, there has been a significant focus on federal procurement 
reform and intense scrutiny and oversight as it relates to Native contracting.  This 
disproportionate review -- given that we are but a small fraction of federal contracting -- has 
resulted in proposals to eliminate or diminish contracting opportunities afforded to Native 8(a)s.   
 
The record of oversight and statutory and regulatory changes demonstrates that concerns that 
have been identified have been addressed appropriately: 
 

 The Government Accountability Office (GAO) studied the participation of Alaska Native 
Corporations in the 8(a) program and did not recommend any legislative changes to the 
program.  Instead, the GAO recommended that the Small Business Administration (SBA) 
and contracting agencies take a number of administrative actions to improve oversight.   
 

 The SBA initiated a tribal consultation to address the GAO recommendations and 
implemented wide-sweeping regulatory changes that became effective in March 2011.    

 
 Section 811 of the National Defense Authorization Act for FY2010 now requires any 

Native 8(a) award over $20M to go through a formal written justification and approval 
process. 

 
The SBA and the Federal Acquisition Council have promulgated new rules to improve 
transparency and accountability in the 8(a) program.  These rules should be allowed to have their 
intended effect.  Now is not the time to remove the economic opportunity and self-sufficiency 
the program provides for Native communities. 
 
Critics of Native Enterprises have challenged the practice of Native Enterprise sole-source 
contracting through the 8(a) program, claiming it results exorbitant costs. The statistics speak for 
themselves.  In 2007, 32 percent of all federal contracts were sole sourced, yet Native 8(a) sole-
source awards represented less than 0.08 percent of the federal contracting arena.  NACA finds 
it ironic that Native Enterprises have been cited as an example for abusive sole source 
contracting when the overwhelming majority of sole source contracts are being awarded to non-
Native businesses.  
 
The use of misrepresentation and incomplete data is especially exasperating when the lens is on  
Native Enterprises and not all contractors.  For example, according to the Federal Times, “only 
12 percent” of the work of the “top ten” contractors “… came about through full and open 
competition.”  (January 14, 2009) 
 
Indeed, the SBA specifically rejected the notion that the government receives anything less than 
best-value on sole-source awards to Native Enterprises.  In his testimony before the Senate 
Subcommittee on Contracting Oversight in 2009, SBA Associate Administrator of Government 
Contracting and Business Development, Joseph Jordon, stated: 
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…it is also a bit of a misnomer to say there is no competition when it comes to 
8(a) ANCs. In 2008, of the figures stated in terms of 8(a) contracts, over $650 
million was through 8(a) competition. In terms of sole source authority not 
providing the best value, I do somewhat reject that on its premise. I believe that 
competition is good. I believe that promoting competition is good. I believe that 
general principle. The President has talked about competition, transparency, 
accountability. However, in every contract, and this also applies to all sole source 
contracts, the contracting office must certify that the government got fair and 
reasonable value and it must monitor performance of that contract and can 
terminate it if the contracting officer sees fit. So to say that the government did 
not get the best value because it was sole sourced is, or should be, inaccurate. 
(Joseph Jordon, Senate Subcommittee on Contracting Oversight hearing Q&A, 
page 23 http://www.gpo.gov/fdsys/pkg/CHRG-111shrg250/pdf/CHRG-
111shrg250.pdf)  

  
Native Enterprises collectively received less than 1.3 percent of all contracts awarded by the 
federal government in 2007, or put another way, 98.7 percent of all government contracts in 
2007 were awarded to non-Native businesses.  Yet, Native Enterprises continue to be the focus 
of intense media interest and continued Congressional examination, further illustrating the 
disproportionate scrutiny Native Enterprises receive compared to the number of contracts 
awarded. 
 
All Native Enterprise 8(a) contracts, including those that are sole-sourced, are scrutinized by 
experienced government contracting officers and by Defense Contract Audit Agency auditors 
who understand the procurement marketplace.  Sole-source prices are negotiated, not dictated by 
the Native Enterprise, and every contract term undergoes a comprehensive review to ensure the 
government receives the best value.  Further, with the implementation of Section 811 of the 
NDAA for FY 2010, across the government, all Native 8(a) sole-source awards in excess of $20 
million must now undergo a rigorous, standardized evaluation as to fair value to the government.  
The contracting officer and an official agency representative are required to now justify, certify, 
and approve the value of each Native 8(a) contract to the taxpayer. 
 
Contrary to assertions by critics who argue Native Enterprises simply “pass through” the 
contracts they are awarded , Native Enterprises are required to perform a minimum of 51 percent 
of each service contract to ensure that the contract is indeed performed by a Native 8(a). Native 
8(a)s, like all other federal contractors, have the ability to subcontract up to 49 percent of a 
service contract.  In this regard, Native Enterprises are no different from any other federal 
contractor in their ability to employ the use subcontractors.  
 
Native Enterprises do have unique considerations within the 8(a) program -- and for good reason. 
ANCs, Tribes, and NHOs, by definition, are small minority businesses because their owners are 
collectively one of the most egregiously disadvantaged populations in America.  Until Native 
economic opportunity improves dramatically, Native access to 8(a) contracting must be 
protected.  Until every Native who wants a job, is qualified for a job, and gets a job, Native 8(a) 
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must be protected. Until every Native child has a quality of life on par with other Americans, 
Native 8(a) must be protected.  
 
Native 8(a) Under the Microscope 
 
The participation of Indian Tribes and Alaska Native Corporations in the SBA 8(a) Program has 
been closely examined from a variety of perspectives for several years.  There has been little 
beyond the occasional, anecdotal reports of individual Native firms; however, these are 
individual cases and not an indication of systemic problems.  When any company violates law or 
regulations, it should be dealt with accordingly. 
 
In August 2004 the Los Angeles Times and New York Times ran articles on ANCs in government 
contracting.  In November the Washington Post began a series of articles about ANC-owned 
firms that had been awarded contracts under the SBA 8(a) program primarily on a sole-source 
contract basis.  These articles drew media attention to Native American contracting and lead to a 
series of investigations by GAO, the SBA Inspector General Office, the House of 
Representatives Committee on Oversight and Government Reform and the 2009 hearings 
conducted by the Senate Select Subcommittee on Contracting Oversight.  
 
The GAO conducted and released on April 27, 2006, the first comprehensive study entitled 
“Increased Use of Alaska Native Corporations’ Special 8(a) Provisions Calls for Tailored 
Oversight.” GAO-06-399.  Using data from the Fiscal Year 2004, the GAO found that ANCs 
represented 13 percent of the total 8(a) dollars and that sole-source awards represented 77 
percent of the 8(a) obligations for six major procuring agencies.  In a four-year period ANC 
firms grew from $265 million to $1.1 billion in FY 2004.  The GAO found that some ANCs were 
heavily reliant on the SBA 8(a) program for the majority of their revenue.  The report identified 
that the SBA had not adequately tailored its program and regulations to deal with this increased 
use of the 8(a) program by Tribes and ANCs.  Further it said that the SBA needed to examine 
how best to balance the program needs of small 8(a) firms and firms owned by Tribes and ANCs.  
Most importantly, after an exhaustive review, the GAO found no evidence of waste, fraud and 
abuse by ANCs.   

 
The GAO testified before the House Committee on Natural Resources on September 19, 2007 
about the 2006 report.  GAO released its testimony entitled, “Alaska Native Corporations 
Increased Use of Special 8(a) Provisions Calls for Tailored Oversight.” GAO-07-125IT. The 
GAO recommended again that the SBA take action to change the 8(a) Program regulations 
specifically take into consideration Native American participation in the program.   

 
The SBA IG office has conducted and released several audits and reports in which ANCs or 8(a) 
firms owned by Tribes were the subject of criticism for issues related to control and ownership 
issues.  These investigations resulted from SBA staff conducting required administrative 
oversight.  No firm has been proposed for administrative discipline or action as a result of these 
SBA IG investigations and audits.  The firms have, in fact, taken management actions to ensure 



Lance Morgan, Native American Contractors Association 
Senate Committee on Indian Affairs Testimony 

April 7, 2011 
Page 14 of 18 

 
 

 

that control and management are properly vested in the Alaska Native Corporations’ Boards of 
Directors or Tribal Councils.   

 
The SBA IG issued a report on July 10, 2009 entitled “Participation in the 8(a) Program by 
Firms Owned by Alaska Native Corporations.”  The report pointed out that ANCs were heavily 
reliant on the 8(a) program to provide economic assistance to Alaska Natives.  However, again, 
the SBA IG did not find that any of the top 11 firms, as measured by 8(a) revenues, had engaged 
in conduct that constituted waste, fraud or abuse of the 8(a) program.   
 
There have also been articles in newspapers over the last two years about litigation involving the 
former managers and possible owners of some ANC firms related to control and management 
arrangements involving 8(a) firms.  These are business disputes involving private parties that do 
not reflect on the integrity of the Native Enterprises that participate in the SBA 8(a) program.    

 
In March, 2010, the GAO released a report entitled “8(a) Program Fourteen Ineligible Firms 
Received $325 Million in Sole-Source and Set-Aside Contracts.”  GAO-10-425.  However, none 
of the 14 firms identified in the report were owned by Tribes or ANCs.   

 
Native Enterprises want to ensure that the public gets full and good value for Native 8(a) 
contracts.  These firms are committed to ensuring that if abuses arise that they are dealt with 
effectively and responsibly.  But, they also would urge, that if any “bad apple” or abuse should 
one occur, it should not be used as an excuse by some to eviscerate the entire program.   
 
The SBA IG has testified that ANC success “may have resulted in diminished opportunities for 
other 8(a) participants.”  This statement is more than unsupported, it is contradicted by fact and 
is illogical.  It is disheartening because very late in the SBA IG’s investigation (June 2009) “in 
preparation for a July 2009 congressional hearing,” a “high importance” request was made to 
SBA District Directors for “information regarding the impact that ANC firms participating in the 
8(a) program has had on other 8(a) firms.”  According to the email chain I was provided, the 
desired “information” was specific:   

 
“Name of the ANC firm (if known)   
 Value of Contract Award (Missed opportunity for 8(a) Firm)   
 Brief Description of Complaint” 
 

They did not ask for all information or for all impacts that would have provided a balanced 
review of ANC 8(a)’s.  Instead they only asked for information on “missed opportunities” and 
“complaints.”  More importantly, this fishing expedition ignored a fundamental distinction 
within the 8(a) program.  With the ability to pursue contracts in excess of the limits placed on 
individually owned 8(a)s, ($3.5 million), most Native Enterprises do not target those 
opportunities and seek larger contracts instead.  Furthermore, the SBA IG neglected to ask 
another vital question, “In those instances where a Native Enterprise was the prime contractor, to 
what extent did the firm subcontract with a small, minority or disadvantaged business?” 
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Significant Native 8(a) Reforms are Under Way 
 
NACA, working closely with the National Congress of American Indians and the National 
Center for American Indian Enterprise Development, has been very active for years in 
strenuously advocating for reforms and more resources for the SBA. As the GAO study and IG 
Reports have concluded, Congress needs to focus on enhancing SBA's capacity -- more 
personnel, resources, enforcement, guidance, training, and direction to contracting agencies.  
NACA supports these efforts.  
 
As noted earlier, the National Defense Authorization Act (NDAA) for FY2010 included a 
provision, Section 811, which requires any sole-source contract to Native Enterprises valued at 
$20 million or more go through a formal written Justification and Approval process.  As required 
under Executive Order 13175, the Federal Acquisition Regulation (FAR) Council, held Tribal 
consultations on Section 811 prior to drafting the implementing regulations, and provided Native 
Enterprises the opportunity to comment on the implementation and potential effects of Section 
811. Tribal consultations were completed in October 2010.  The FAR Council published an 
interim final rule on March 15, 2011.  
 
In addition, on February 11, 2011, the SBA issued final regulations that provided significant 
reform to the 8(a) program that address concerns that have been raised by some in Congress and 
the media about the program.  The SBA regulations went into effect March 14, 2011.  These 
regulations are a product of years of work, including numerous Tribal consultations held 
nationwide in 2007, and 2009-2010.  In addition to changes to the program overall, the final 
regulations will increase oversight of Native 8(a) firms, significantly changing how ANCs, 
Tribes, and Native Hawaiian Organizations participate in the program, and increasing reporting 
and transparency.   
 
The following highlights the most significant allegations that have been voiced and how the new 
regulations address those matters.  These changes will have long-lasting impacts on Native 
Enterprises.   
 
Issue:  Benefits are not reaching the Native community. 

 Tribes, ANCs, and NHOs are required to report annually on the benefits provided to their 
Native communities from 8(a) profits.  Examples include: funding cultural programs; 
employment assistance; jobs; scholarships; internships; subsistence activities; and other 
services to the community. Implementation has been delayed six months to work with 
Native communities on how to implement this provision. 

 
Issue:  Large businesses are taking advantage of small businesses and doing the majority of the 
work on 8(a) contracts. 

 The new SBA regulations place additional limitations on Joint Ventures and 
Mentor/Protégé relationships and increase the percentage of work that must be performed 
by an 8(a) firm. This change will ensure that small businesses, not large businesses, are 
reaping the benefits of the 8(a) program. 
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Issue:  Native 8(a) companies can continually receive sole-source contracts as companies 
graduate from the 8(a) program. 

 The new SBA regulations prohibit a Tribe, ANC or NHO from receiving a sole-source 
8(a) contract immediately after another 8(a) subsidiary of the same Tribe/ANC/NHO held 
the contract. 

 
Issue:  Firm management received too much compensation, reducing the benefits of Tribal 
members and shareholders.  

 Native 8(a) firms are prohibited from “excessive withdrawals” that are deemed not to 
benefit the Tribe, ANC, NHO, or Native community. This includes non-disadvantaged 
executive compensation that exceeds specific withdrawal thresholds. 

 
Issue:  8(a) firms hire consultants (also known as “agents” or “marketeers”) that take too much 
money from the firm. 

 Agents are restricted from receiving unreasonable compensation for services performed 
such as assisting in obtaining 8(a) certification or 8(a) contracts. 

 
Issue:  Native firms in the 8(a) program are not actually small businesses like traditional 
individually-owned 8(a) companies. 

 The new SBA regulations continue to prohibit any 8(a) firm, including Native 8(a) firms, 
from exceeding the size of a small business during its participation in the 8(a) program. 

 
Issue:  Native 8(a) companies can receive sole-source contracts without a formal written 
justification and approval process to ensure best value to the American taxpayer. 

 Section 811 of the National Defense Authorization Act for FY2010 requires contracting 
officers to provide a formal written justification and obtain approval by the “head of 
agency” before awarding a sole-source contract over $20 million to a Tribe, Alaska 
Native Corporation (ANC), or Native Hawaiian Organization (NHO). 

 
We not only want -- but need -- to make sure the Native 8(a) program is working properly for the 
sake of our people and our Native community enterprises. The above reforms reflect the 
thoughtful and cumulative result of years of dialogue and review.  The Native community, 
Congress, and the Administration must now allow time for these significant reforms to be 
properly implemented so that the implications for Native communities, Native businesses, the 
SBA and agencies may be fully understood. 
 
It is important to note that the issues raised by the 2006 GAO report and the IG reports are not 
specific to Native Enterprises or the 8(a) program, but rather are inherent concerns related to the 
broader federal procurement system.  America needs a larger, better trained acquisition 
workforce; more contract transparency; enhanced online technology; consistency in 8(a) and 
other classifications; clearer delineation of policies regarding prime/sub, mentor/protégé and 
directed contracts; and overall increase in accountability. NACA supports these efforts.   
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Conclusion 
 
Long-established U.S. policies recognize, encourage, and protect the central role Native 
Enterprises have in the portfolio of Native American economic development strategies. Treaties, 
statutes, and Federal policy recognize the legal rights to Native self-government, and there is 
abundant evidence that demonstrates the practical efficacy of Indian self-determination. Section 
17 of the Indian Reorganization Act of 1934 authorizes Native governments to establish 
Federally chartered Native-owned Enterprises to assist in the tribe’s economic development. 
 
Today Native Enterprises are being penalized for doing exactly what they were asked to do.  
Sadly, the position by some in Congress has changed from one that originally encouraged 
economic self-reliance to one that seeks to restrict the level of success Native Enterprises are 
allowed to achieve.  It is the equivalent of saying, “We originally wanted Native Enterprises to 
be successful – but Native Enterprises do not deserve to be that successful” in order to justify 
reforms to the promised initiatives, such as 8(a), that are a critical core of federal Indian policy.   
 
The recent proposal in Congress to restrict Native Enterprise participation in the 8(a) program is 
misguided.  Tens of thousands of people need the benefits that come are attributable to success in 
this program.  Limiting Native Enterprise participation in 8(a) will only result in a dramatic 
reduction of resources for their disadvantaged communities – and reverse the progress that has 
been made to improve the lives of Native people. Further, if Native Enterprises lack the 
resources and are unable to continue to provide the social safety net now provided from their 
profits, those responsibilities will default to the state and federal government. 
 
If the 8(a) program were no longer providing economic benefits for disadvantaged Native 
communities, the federal state, and local program that would be required are already 
underfunded and overburdened.  It makes far more sense to enable these communities continued 
access to a program that is already providing economic opportunity, than to remove that 
opportunity and replace it with a return to a cycle of dependence and economic stagnation. 
 
Native Enterprise participation in the 8(a) program has demonstrated that the 8(a) program is one 
of the few federal Indian programs that are actually working to improve the lives of Native 
people.  Now is not the time to roll back years of socio-economic progress – progress that has 
already taken too long to occur .   
 
The Native 8(a) Program has resulted in just what Congress intended -- building stronger Native 
communities that have been devastated by economic distress.  The Native 8(a) program is a rare 
federal program that works by providing incentives that stimulate economic development in 
Native communities, diversifying Native economies, and providing revenue for scholarships, 
training and encourages entrepreneurship in Native communities.   
 
As noted earlier, the SBA has issued final regulations that provide significant reform to Native 
participation in the 8(a) program and these regulations have already fixed any potential problems 
that have been raised by the media and others.  Let these regulations work to improve the 
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effectiveness and value of the 8(a) program rather than eliminating a program for Native people 
that is not a “hand-out” but a “hand-up”.   
 
We are heartened that the Senate Committee on Indian Affairs, as the committee with 
jurisdiction over federal Indian policy issues, is taking a proactive role in ensuring the Native 
8(a) program is working, is serving the needs of all Americans, and is helping educate others as 
to the importance of the Native 8(a) program and the federal government’s unique relationship 
with Native people of America.  This hearing is a great beginning.   
 
This Committee has always understood the importance of sovereignty in matters regarding this 
Nation’s first people.  The inherent sovereignty of Indian nations, the government-to-government 
relationship they have with the United States, and the responsibility of Alaska Native 
Corporations and the Native communities they serve, as well as the status of the Native Hawaiian 
people as the third group of America’s indigenous people, serves as the foundation for the United 
States’ assumption of a trust responsibility – a responsibility that is predicated on assuring that 
the Native people of this land will always have an equal opportunity to grow and thrive, and for 
their economies to flourish. 
 
I want to thank the Chairman and Members of this Committee for your work on Native issues. 
We at NACA and in the Native community will continue to work with you to ensure the 
relationship between the federal government and the Native people in this country is one that 
benefits both peoples.  
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 Originally passed in 1953. 

 In 1967, the Section 8(a) Program was established to aid disadvantaged 
individuals and private firms. 

 In 1982, federally recognized Indian tribes were first included in the 
8(a) Program. 

 In 1988, the Act was amended to include ANCs and make them 
uniquely eligible for federal contracting opportunities for socially 
and economically disadvantaged minority-owned businesses. 

 Created Alaska Native Corporations (ANCs) as the mechanism 
for distributing land and monetary benefits to Alaska Natives.  
The Act was a settlement of lands by Congress, and resulted in Alaska 
Natives receiving title to land, as well as compensation for land lost. 

 In 1986, Congress specifically designated Indian tribes and 
ANCs as socially disadvantaged business enterprises. 

 In 1988, ANCSA was amended to establish a prescribed corporate 
structure for ANCs, which created a presumption of control by the 
shareholders of the ANC. 

 In 1992, Congress again amended ANCSA to deem all ANCs to be 
economically disadvantaged. This designation, combined with the 
prior designation of social disadvantage enabled ANCs to participate 
in the 8(a) Program by automatically deeming them to meet both 
social and economic disadvantage eligibility determinations. 

 ANCs need not prove that they are socially or 
economically disadvantaged because such 
status is automatically conveyed upon them. 
13 C.F.R. 124.109(a)(2). 

 Tribal and ANC 8(a) firms are eligible to 
receive sole source 8(a) contracts. 13 C.F.R. 
124.506(b). 

 Tribal and ANC 8(a) firms may receive sole 
source 8(a) contracts of any amount. 13 
C.F.R. 124.519. 

 Sole-source procurements to tribes and 
ANC 8(a)s may not be protested, because 
there is no other bidder and thus no other  party 
has standing to protest. 13 C.F.R. 124.517(a). 

 Because of the collective nature of 
governance, Indian tribes and ANCs may 
have multiple 8(a) companies so long as each 
firm is in a different primary industry. 13 
C.F.R. 124.109(e)(3)(iii). 

 When determining the size of a firm owned 
by a tribe or ANC, SBA will not affiliate 
the parent entity the tribe or ANC. SBA 
will consider only the size of the 
particular tribal/ANC subsidiary at issue. 
13 C.F.R. 124.109(c)(2)(iii).  Sister 
companies can be affiliated in certain 
situations.  13 CFR 121.103(c) – (g). 

 Because under ANSCA shareholders 
control the ANC, the CEO of an ANC-
owned 8(a) need not be a shareholder of 
the ANC. 13 C.F.R. 124.109(a)(4). 

 
Gives Congress the power: 

 

 To regulate commerce 
with foreign nations, and 
among several states, and 
with the Indian tribes. 

 

 To make all laws which 
shall be necessary and 
proper for carrying into 
execution the foregoing 
powers, and all other 
powers vested by this 
Constitution in the 
government of the United 
States, or in any 
department thereof. 

 

 Using the authority 
granted by the Commerce 
Clause, Congress has 
passed a number of 
statutes designed to utilize 
the Federal government’s 
procurement activity to 
economically aid 
reservations and grant 
unique rights to ANCs. 

 

The Small Business Act  
15 U.S.C. § 637(a) 

Alaska Native Claims Settlement Act 
43 U.S.C. § 1601 et seq. 

The United States 
Constitution, Article I, 

Section 8 

 Exempted ANCs and economically disadvantaged Indian tribes from 
the new monetary limits on sole source contracts. 

Business Opportunity Development Reform Act 
15 U.S.C. § 637 (1988)

Tribal and ANC 8(a) Eligibility  
in the 8(a) Program 
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ATTACHMENT C 
 

Resolutions in Support of the Native 8(a) 
 
View NACA’s Resolutions of support for the Native 8(a) Program. Resolutions may be viewed 
on NACA’s website at: http://www.nativecontractors.org/pages/advocacy/naca-resources.php 
 
Affiliated Tribes of Northwest Indians 

 Resolution #1041: In Support of Native American Full Participation in the SBA 8(a) 
Business Development Program 

 
Alaska Federation of Natives 

 Resolution #09-03: In Support of Native Americans' Full Participation in the SBA 8(a) 
Business Development Program 

 
All Indian Pueblo Council 

 Resolution #2010-17: In Support of the Rights of Native Americans to Participate in the 
SBA 8(a) Program 

 
California Association of Tribal Governments 

 Support of the Rights of Native Americans and Alaska Natives to Participate in the SBA 
8(a) Program 

 
Central Council Tlingit & Haida Indian Tribe of Alaska 

 Resolution #10/67: Rights of Native Americans to Participate in the Sba 8(a) Program 
 
Council for Native Hawaiian Advancement 

 Resolution #01-2006: Resolution in Support of the SBA Native 8(a) Program 
 
Enterprise Rancheria Estom Yumeka Maidu Tribe 

 Resolution #10-27: In Support of the Rights of Native Americans and Alaska Natives to 
Participate in the SBA 8(a) Program 

 
Great Lakes Inter-Tribal Council Inc. 

 Resolution #2010-11.06: Supporting the Rights of Native Americans to Participate in the 
Small Business Administration 8(a) Program 

 
National Congress of American Indians 

 Resolution #ABQ-10-063: In support of Native American Full Participation in the Small 
Business Administration's 8(a) Business Development Program 

 
National Congress of American Indians 

 Resolution #PSP-09-044: In Support of the Rights of Native Americans to Participate in 
the SBA 8(A) Program 

 
United South & Eastern Tribes, Inc. 

 Resolution #2011-064: Native Americans' Full Participation in the SBA 8(a) Business 
Development Program 
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