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Introduction

Good afternoon, Mr. Chairman and members of this Committee.  My name is John Smith, Transportation Director for the Shoshone/Arapaho Tribes. I am also a member of the Indian Reservation Roads Coordinating Committee formed by various Indian Tribes to help shape federal policy and practice in this area.

On behalf of Joint Business Council Chairmen Ivan Posey and Harvey Spoonhunter, and the people they represent who reside on the Wind River Indian Reservation in Wyoming, I thank you for this opportunity to provide testimony concerning Transportation Issues in Indian Country.  

The Federal Lands Highway Program and the Indian Reservation Roads Program represents for us a major avenue through which the United States Government fulfills its trust responsibilities and honors its obligations to the Eastern Shoshone and Northern Arapaho tribes and to other Indian tribes.  This program is vital to the well being of all Native people living on or near Indian lands throughout the United States. Because of its great importance, reform of the Indian Reservation Roads Program has become a top legislative priority for many Indian Tribes. 


Background on the Wind River Indian Reservation


Compared to other Tribes, the Shoshone/Arapaho Tribes are medium-sized with more than 14,500 enrolled members, most whom live on our Reservation.  The Wind River Indian Reservation is located in a rural area within the boundaries of the State of Wyoming.  Our Reservation has over 2.2 million acres of tribal land held in trust for our Tribes by the United States.  While over time it has been diminished from its original 3.3 million acres, our Reservation has never been broken apart or allotted to individuals and lost to non-Indians. Nor has our Reservation ever been subjected to the criminal or civil jurisdiction of the State of Wyoming.  Consequently, our Tribal Government has a large land area over which our Tribe exercises full and exclusive governmental authority and control in conjunction with the United States.  At the same time, due in part to our location far from centers of population and commerce, we have few jobs available on our Reservation.  While the unemployment rate in Wyoming is at approximately 11%, unemployment on our Reservation remains at an outrageously high level of 85%. The lack of adequate transportation facilities, communications, and other necessary infrastructure continues to significantly impair economic development and job opportunities.


Although great strides have been made in improving the IRR program under TEA-21 and SAFETEA-LU, several issues have arisen that that are negatively affecting the full implementation of the provisions of these Acts as intended by Congress. 
Transportation Reauthorization of Indian Programs (TRIP) Act
The Shoshone/Arapaho Tribes are grateful for the leadership role this committee has taken to support the Tribal initiatives in the upcoming reauthorization of SAFETEA-LU. Under this leadership we are certain that the issues and concerns of all tribes will be considered in the reauthorization of SAFETEA-LU.  We are thankful for the opportunity to comment on the TRIP Act.

IRR funding serves a crucial need in Indian country.  While Congress has increased IRR allocations in recent years, the funding continues to lag far behind an even faster-growing need. When BIA officials abuse their powers and arbitrarily divert IRR funds to non-BIA system or non-Tribal facilities, we fall farther behind.

The Shoshone/Arapaho Tribes has reviewed the provisions of the proposed Reauthorization Bill, published by the Senate Committee on Indian Affairs, to amend the SAFETEA-LU, titles 23 and 49, United States Code, and the Indian Self-Determination and Education Assistance Act also cited as the “Transportation Reauthorization of Indian Programs (Trip) Act”.

While we agree with most of the provisions of the proposed TRIP document, we disagree with certain items as contained in the proposed Bill and we also find that there are many on going issues negatively affecting Land Based Tribes that are not addressed in the proposed bill. As such we offer our comments as Follows: 

The proposed TRIP Bill as written does not address the issues and concerns confronting the Land Based Tribes regarding the diversion of Indian Reservation Road Program funds meant for the benefit of Indians to non-Indian entities. The percentage of funding generated by non-Reservation facilities is near Eighty (80) percent.  We are concerned that if this trend continues, the IRR Program will cease to exist and Tribes will have to access their Road construction funding through the States. 

Of particular concern, we see that the injury and death statistics used in justifying funding increases are taken from statistics on roads actually located on “Indian Reservations”.  While this is all well and good to document the appalling conditions on Indian Reservations, we are dismayed when we see news articles of Indian Tribes giving millions of IRR dollars for construction of Interstate Highways and Bridges.  We ask how does donating IRR funding for construction of an interstate highway address the appalling conditions on Indian Reservations.  

We firmly believe that the Indian Reservation Roads Program was established for benefit of Indians living on Indian Reservations.  This is a Trust Responsibility of the Federal Government guaranteed by Treaties between Indian Tribes and the Federal Government when Indian Tribes gave up their land and were forced to live on Reservations. 
For the past 4 years the Council of Large Land Based Tribes has been attempting to correct the misinterpretation and misapplication by the Bureau of Indian Affairs (BIA) and the Federal Highway Administration (FHWA) of the recently enacted regulation of the Indian Roads Program as contained in 25 CFR 170.  This misinterpretation and misapplication manifests itself as the uncontrolled implementation of the road inventory update process which is used to generate formula shares for all tribes.  This uncontrolled implementation of the inventory continues to go unchecked and is having a devastating effect on Land Based Tribes located in Montana, Wyoming, Arizona, New Mexico, Utah, the Dakotas and some tribes in Minnesota.

Because of this uncontrolled implementation of the inventory update process, that part of the inventory which generates share amounts for the Land Based Tribes has been significantly reduced from76% in 2006 to 24% in 2010 and is declining at an accelerated rate. 

We feel that the following critical issues are the root cause of the rapid decline in funding for the Land based Tribes and must be corrected in the Reauthorization Bill in order to return this program to what Congress intended it to be.

Based on the above, the Shoshone/Arapaho Tribes have identified several critical items that must be incorporated into a new reauthorization bill in order to make 25 CFR 170 a useable rule that is not biased against Land Based Tribes constrained by reservation boundaries and geographical locations.  Those items are as follows:
· Define Access – The current statute and regulation does not define “access” nor does it place any limit on to what extent the route can be included in the IRR inventory.  Because of this ambiguity, the Bureau of Indian Affairs is allowing tens of thousands of non-BIA miles or non-Tribal system routes into the IRR inventory.  These routes include Interstate Highways, National Highway System Roads, State, County and Township Roads, Federal Forest Roads, and proposed roads. Most of these routes are not located within nor do they provide access to Indian or Native lands with some even being located in designated Road less and Wild areas.

· Better define the term “Project” – the current regulations do not define “Project”.  Most of the non-Federal roads included in the IRR inventory are generating funding regardless if it is a project or not.  The BIA and FHWA are allowing tens of thousands of miles into the IRR Inventory only to generate funding with no intention of ever building a project on these facilities.  

· Define Relative Need - We believe that the term “Relative Need” is being misinterpreted by certain tribes and the Bureau of Indian Affairs Central Office personnel.  By allowing thousands of miles of State and County Roads in the IRR Inventory (now in excess of 130,000 miles) this does not accurately represent the actual transportation needs of tribes. 
How are the needs of a tribe that is located close to Interstate highways, high volume US highways or urban areas and surrounded by high volume roads and streets that are owned by others relative to the needs of a tribe that is located on a remote reservation and whose only source of funding is the IRR program?  

Land Based tribes cannot compete with tribes that are located close to urban areas and whose needs are being addressed by other public agencies. A concise definition of “Relative Need” is essential in order to ensure the intention and to improve the consistency of the methodology applied by each BIA Region.

· Restrict Proposed Roads in the IRR Inventory - Proposed roads are being added indiscriminately to the IRR Inventory System.  The BIA and FHWA are allowing thousands of miles proposed roads into the IRR inventory only to generate huge funding amounts. The manner in which the BIA is allowing proposed roads into the system is inconsistent whereby certain BIA Regions are allowed into the inventory and other Regions are not. 

· Establish an IRR Inventory Oversight Committee - From the uncontrolled and indiscriminate manner in which inventory data is being added into the IRR Inventory, (33+ thousand miles in 2004 to 120+ thousand miles in 2009) it is obvious that neither the BIA nor the FHWA are providing any quality control or quality assurance of the inventory data that is being used to calculate funding for IRR distribution. Or worse, the quality control of the data is disparate or discriminating and is not applied consistently across all tribal data.  This is evidenced by the fact that Tribes in certain Regions are being allowed to input fraudulent data only to generate funding.  The owing agency has no intentions of doing a project on the route, yet the tribe can put it on their inventory and generate funding indefinitely.  
An Inventory Oversight Committee made up of Tribal Transportation Officials must be established to monitor the inventory data that is being submitted. This committee will review all inventory data and will decide what data is eligible to be included into the official inventory. 
Indian Reservation Roads Inventory and Its Impact on Funding

Under the negotiated rule making process required by TEA-21, Indian Tribes and the Federal agencies negotiated new rules (25 CFR 170) by which the IRR program would operate.  These rules provide the process by which Tribes and the BIA update the inventory of roads and bridges on the IRR system.  The negotiated rulemaking process took four and one half years to complete and it took the BIA another two and one half years to publish a final rule.  Upon publication of the final rule, we were dismayed to discover that the BIA unilaterally left out or changed critical language affecting the inventory that was included in the proposed rule.  The BIA has never explained why it decided, without consultation or involvement of the Tribes, to remove or change regulatory provisions proposed by the tribal negotiation team that would improve the integrity of the inventory system.
It is our understanding that the Indian Reservation Roads Program was established by Congress primarily to fund the construction of roads and bridges on Indian reservations due to the fact that these roads and bridges are considered Federal Facilities and it is the Federal Government’s responsibility to construct and maintain these facilities on Indian reservations.  We believe that the IRR program should primarily address the construction and improvement needs of roads that are located within or provide primary access to Indian lands and that are not eligible for other Federal, State, or County funding sources.  The final rule makes a lot more Federal, State and County supported roads eligible for IRR funding, if an Indian Tribe timely submits the data information required to place a highway on the IRR inventory system.  While Congress and the Administration have substantially increased IRR funding, the number of roads that are eligible for funding has been increased at the same time.  Some of these roads are eligible for substantial sources of other funding.  As a result, roads for which the only source of funding is IRR program are receiving a smaller slice of the bigger funding pie.  

When Congress enacted Section 1115 (k) of P.L. 105-178 (TEA-21), we believe it intended that non-BIA or non-Tribal roads within or accessing an Indian reservation were to be included in the Indian Reservation Road Inventory to generate only part of the funding needed to improve those roads.  Otherwise, the County, State and other Federal highway budgets would get a windfall.  The law is quite specific:  “… [F]unds authorized to be appropriated to carry out the Federal lands highways program under section 204 may be used to pay the non-Federal share of the cost of any project that is funded under this title of chapter 53 of title 49 and that provides access to or within Federal or Indian lands.”  23 USC 120(l).  We believe this means IRR funds can only be used to pay the non-Federal share on a state or county route is if it is project funded under 23 U.S.C. 104 and that it is a designated IRR project.

The unilateral BIA decision on the final rule favors those tribes who are located near urban areas, where transportation needs are the shared responsibility of tribes and their neighboring governments and where the Indians are overwhelmingly out-numbered by non-Indian users of these roads.  The BIA system for on reservation roads has a documented construction backlog of thirteen billion dollars.  In the face of that need, the BIA’s unilateral final rule has the result of siphoning off scarce IRR dollars from areas where the greatest need exists.

A study conducted by the National Center for Statistics and Analysis (NCSA) and sponsored by the National Highway Traffic Safety Administration found that Five Thousand nine hundred and sixty-two fatal motor vehicle crashes occurred on roads under the jurisdiction of Indian reservations between 1975 and 2002, an average of 213 fatal crashes per year.  In 2002, the number of crashes on reservations reached a new high of 276, representing a 4.5% increase over the previous recorded high of 264 crashes in 1996 and a 52.5% increase over the 181 crashes in 1975.  Over the years, these crashes have resulted in the loss of 7,093 lives of which 3,322 were drivers, 2,717 were passengers and 1,001 were pedestrians. 

The objective of the study was to examine the characteristics of fatal motor vehicle crashes that occurred on federal lands, specifically, those lands that have been designated as Indian reservations.  Using data from 1975 – 2002 NCSA’s Fatality Analysis Reporting System (FARS), Characteristics of these crashes were examined to better understand the circumstances that are involved in these particular types of crashes. 

Roads on Indian reservations are considered Federal roads due to the fact that Indian reservations are considered Federal lands and the Federal Government is responsible for constructing and maintaining these roads.  State and County roads are not considered Federal roads and they have separate funding sources and should not be siphoning off critical funding meant for Indian Reservations.   To allow the hemorrhaging of funds away from Land Based Reservation to continue is a travesty and Land Based Tribes will never be able to reduce these tragic statistics. 

Rural Tribes, including large land-based Tribes, have expressed their concerns in writing to the BIA and the IRR Coordinating Committee regarding changes to the final rule that have altered the intent of the negotiated rulemaking process.  To date, they have received no responses addressing their concerns.

Need for a Tribal Transportation Facility Inventory that is truly "Comprehensive"
The Federal Highway Administration (FHWA) has failed to meet the intent of Section 1119(f) of SAFETEA-LU regarding the conduct of a "comprehensive" National Tribal Transportation Facility Inventory.  Despite the mandatory nature of this statutory requirement, FHWA has decided to conduct merely a "windshield survey" sampling of IRR roads.  This approach and methodology falls far short of the statutory requirement.  We urge the Congress to insist that FHWA complete a "comprehensive" inventory of the IRR system as intended.

The Land Based and rural tribes continue to lose millions of dollars of IRR funding because the BIA and FHLO are misinterpreting the provisions of SAFETEA-LU and 25 CFR 170.  The mileage of the IRR system has grown from approximately 62,000 miles in 2004 to over 126,000 miles in 2010.  This growth can be directly attributed to the addition of roads that are the responsibility of other public authorities (i.e. States and Counties).  It is very apparent that these roads are being added to system only to generate funding for a particular tribe with no intention of ever constructing these roads.  We have verifiable proof that many of these roads are being added to the IRR inventory with bogus data.  This practice is favoring tribes whose lands are located near urban areas with high volume traffic and is harming rural tribes with large land bases whose system is comprised mainly of BIA and tribal roads. We have tried to correct this problem administratively and have met with no success.  Critical funding continues to hemorrhage from Land Based reservations and people to those tribes with high volume State and County roads included in their IRR inventory.  The IRR program has become a state and county roads program. 

This fact has been further substantiated by the United States Department of the Interior, Office of the Inspector General’s evaluation report on the Department of the Interior roads programs, dated February 1, 2010. That report specifically states “We found significant inaccuracies in roads inventories that affect the ability of bureaus to identify needs correctly and inefficiencies in the process that bureaus use to prioritize their needs”.  The report further states “”All bureaus have project implementation plans and the ability to track spending.  Two of the bureaus, however, Bureau of Indian Affairs (BIA) and Bureau of Land Management (BLM), lack sufficient safeguards to adequately detect misuse and mismanagement of funds.  Although the problems have been identified, it appears that the BIA is ignoring these findings and the diversion of critical road construction funding for Land Based Tribes continues.

The issue remains urgent to land based tribes since we deal with critical on-reservation vehicular transportation needs.  Our needs arise from tribal and BIA roads, and meeting them relies primarily on IRR funding.  The geographic isolation of most land based tribes prohibit them from competing in a system of adding Interstates/NHS highways, State and County roads onto the IRR system just to reap the inflated formula amounts.  Also most land based tribes’ priorities are not others’ interstate or state roads, but the very roads they must travel to get the basic medical and educational services. On the BIA system alone, there is a documented backlog of $13 Billion just to improve the system to a safe and adequate standard.  At present funding levels, and without further deterioration of the system, it would take 28 years to address this need.  Allowing State and County roads into the IRR system simply to generate funding is siphoning off critical road construction funding for tribes whose only source of funding is the IRR program.
BIA/FHWA Proposed Fix to 25 CFR 170 Question 10

The BIA and the FHWA are proposing an administrative fix to 25 CFR 170 Appendix C to sub-Part C Question 10.  Of particular concern to the Shoshone/Arapaho Tribes is the Bureau of Indian Affairs and Federal Highway Administration’s interpretation of certain critical items of Question 10 which we feel are flawed and should be reassessed to ensure that they are interpreted correctly and in accordance with the intent of the original regulation as negotiated and agreed to by the Tribes and the Federal Government.  Of particular concern are the following items:

· The proposed fix fails to correct the problems that are negatively affecting the Land Based Tribes in that non-BIA system and non-Tribal facilities will still be able to generate funding at 100%.  
23 USC 120(l) clearly restricts the use of IRR funds to the non-Federal share for any project that is funded with section 104 funds of this title or chapter 53 of title 49. 
· The proposed fix will allow local roads and minor collectors to generate IRR funding at 100%.

23 USC 101(5) clearly indicates that local roads or rural minor collectors are not classified as “Federal Aid Highways” therefore are not eligible for federal funding. For a non-Federal or non-Tribal road to be eligible to IRR funding, it has to be eligible for other Federal funding. (See 25 CFR 170 appendix C to subpart C – question 10).
· The proposed fix will change the process of determining eligibility of non-BIA or non-Tribal eligibility form weather it meets the definition of a Federal aid highway to determining eligibility by Functional Classification.

It is our understanding that a Federal Regulation can only be changed through the negotiated rulemaking process.  We find that changing a non-BIA or non-Tribal facility’s eligibility from whether it meets the definition of a Federal aid highway to determining eligibility by Functional Classification is a major change in the regulation.  We question the legality in this change as well as the matrices for the transition year and the final cannot be implemented as proposed.

· The BIA made significant changes to Question 10 from what was proposed by the negotiated rulemaking committee.  These changes, although subtle, allowed thousands of miles of non-BIA and non-Tribal miles to generate funding at 100%.
The proposed BIA/FHWA administrative fix should not be implemented until all of the questions and concerns of Land Based tribes are satisfactorily answered and resolved. 

Road Maintenance

Protection of the investment in any type of infrastructure requires proper maintenance.  Historically, the IRR maintenance system has been chronically under-funded which has caused safety hazards and premature failure of many roads on the IRR system.  Roads usually have a 20 year design life but, because of inadequate maintenance, many of the IRR system roads last only about half of their design life and have to be reconstructed much sooner.  The BIA is responsible for maintaining BIA system roads; however the funding BIA provides is approximately 25% of what is required to properly maintain the system.  The IRR maintenance situation has become even more critical with the increase of IRR funding through SAFETEA-LU.  While IRR construction funding is increasing, BIA road maintenance funding is declining.  

The BIA Road Maintenance Program has been chronically underfunded under the U.S. Department of the Interior.  This program is included in the Tribal Priority Allocation (TPA) and must compete with other Tribal social programs for funding.  The funding invested in Road and Bridge Construction on Indian Reservations is being compromised due to inadequate maintenance funding. While funding for Road Construction has increased the amount of funding available for Road Maintenance has declined.  Consequently, roads and bridges constructed on Indian Reservations last about half of their design life.  The maintenance of these facilities is a Federal responsibility and the health and welfare of Tribal members who have to use these roads is at risk on most reservations.

The BIA receives approximately $25 million per year as part of its lump sum appropriation for road maintenance activities.  BIA now estimates that $120 million per year is actually what is needed to properly maintain roads on the BIA system.  At present levels, the BIA spends less than $500 in maintenance funding per mile; most state transportation departments spend approximately $4,000 to $5,000 per mile each year on maintenance of state roads.  Of course, states receive highway taxes based upon the sale of gasoline within that state.  While users of tribal roads pay these same state highway fuel taxes, tribal roads receive little or no benefit from state fuel taxes.  Tribes are unable to impose gas taxes in addition to, or in lieu of, those imposed by the surrounding states.

The only practical solution we see for this problem is that since the roads on the BIA system are considered Federal roads, the BIA road maintenance program should be provided extra funds out of the Highway Trust Fund as are other Federal Lands Highway Programs roads. 

It seems inevitable that a gas tax increase will be required to fund the nearly bankrupt Highway Trust Fund.  If a gas tax is implemented the Shoshone/Arapaho would advocate for a portion of the increase (probably a half or one cent) be set aside for the Federal Lands Programs and include funding for the BIA road maintenance system out of this amount..     
Conclusion

On behalf of the Shoshone/Arapaho Joint Business Council, I thank the Committee for its attention to and support for the Indian Reservation Roads program.  We have attempted to provide the Committee with a few examples of what is happening with the current interpretation by the BIA and FHWA that is having negative impact on the funding for Land Based Tribes.  We are confident that with your help, the IRR program will be restored to what it was originally intended - building and maintaining infrastructure on Indian Lands.  Thank you for inviting the Shoshone/Arapaho Tribes to present this testimony.  If we can answer any questions, now or at some future date, please do not hesitate to ask.  
Respectfully Submitted,

John P. Smith,

Transportation Director

