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Introduction 
 

Good afternoon Chairman Akaka, Vice Chairman Barrasso and members of the Senate 
Committee on Indian Affairs.  My name is Tex Hall, or Ihbudah Hishi, which means “Red 
Tipped Arrow.”  I am the Chairman of the Mandan, Hidatsa and Arikara Nation of the Fort 
Berthold Reservation (MHA Nation).  I appreciate the opportunity to present this testimony and I 
hope that the Committee will take legislative action in response to the testimony presented today.   

 
Environmental changes have had a tremendous impact on our treaty rights, traditional 

lifestyles and tribal homelands.  The most significant and disastrous environmental changes we 
face have been at the hands of the Federal government treating our lands as public lands.  First, 
the Federal government flooded our most valuable homelands and economic resources for the 
public purposes of navigation, irrigation and flood control on the Missouri River.  Then, the 
Federal government expanded its authority over our lands, displacing tribal authority and, in 
some significant cases, applying public lands policy to Indian lands. 

 
Despite these actions, we all know that Indian lands are not public lands.  Fort Berthold 

Reservation lands are not public lands.  Our lands were set aside by treaty for the use and benefit 
of the MHA Nation.  Our treaties intended that we would manage our lands and use our 
resources for the benefit of our communities as we see fit.  Outside Environmental groups or 
other members of the public have no right to dictate or influence how we develop our land or our 
resources.  Unfortunately, the Federal government often violates this basic principle.  Whether 
flooding our lands for public purposes or imposing public lands policy, the Federal government 
caused disastrous environmental changes and displaced traditional tribal authority for managing 
our lands.  We need greater protection from these environmental changes and we need to restore 
tribal authority so that we can adapt to the ongoing environmental impacts we face.  

 
Congress and this Committee must do more to support us in this effort.  We have long 

been living in the era of self-determination, yet Federal actions, laws and policies continue to 
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unnecessarily intrude on tribal governments or limit our ability to utilize our resources.  We need 
this Committee to lead Congress and propose legislation that will prevent our lands and 
resources from being treated as public lands and will promote returning authority over our lands 
to our tribal government.  Only with these protections and authorities will we be able to adapt to 
the environmental changes we face and be able to manage our resources to sustain our rights, 
lifestyles and homelands. 
 
Impacts from Environmental Changes 
 

Little more than a generation ago, in the 1950’s, the MHA Nation’s most abundant and 
fertile resources were flooded by the massive Garrison Dam, one of a number of dams 
constructed as a part of the Pick-Sloan Missouri River Basin Project.  Originally authorized by 
the Flood Control Act of 1944, Pub. L. No. 78-534, § 9, 58 Stat. 891 (1944), the Pick-Sloan 
Project was intended to fulfill national public purposes of flood control, navigation and 
irrigation.  However, from the MHA Nation’s perspective the Project was an appropriation of 
Indian lands and resources for public purposes. 

 
The MHA Nation was pressured and steam-rolled into signing away our prime river 

bottom lands in the 1940’s to make way for Garrison Dam.  Other sites were available to 
construct the Dam, but the site that would flood the most Indian lands and have the least impact 
on non-Indian towns was selected.  Even with tribal resolutions opposing the Dam, by May of 
1948, MHA Nation Chairman George Gillette had little choice but to travel to Washington, D.C. 
to sign the final agreement with the Department of Interior.  A photograph of that event shows 
Chairman Gillette weeping as Interior Department officials sign away our trust lands to be 
flooded for public purposes by Garrison Dam’s giant reservoir, Lake Sakakawea.  Chairman 
Gillette said, ‘‘Right now, the future does not look too good for us.’’  I have attached to my 
testimony an article from a North Dakota historical foundation that describes those events and 
that includes this photograph.  
 

As a result of this Project and its public purposes, the MHA Nation’s land and most of 
our social and economic resources were devastated.  The Garrison Dam flooded more than 
156,000 acres of our Reservation.  It flooded much of our prime agricultural lands, 84 percent of 
our roads network, more than 400 homes, our Hospital, schools and churches, and 90 percent of 
our tribal membership was forced to relocate to higher ground.  The Dam also flooded forests 
and wildlife that MHA Nation members harvested.   

 
The Missouri River and its rich bottom lands provided infrastructure and an economy that 

sustained us.  These days, the Missouri riverbed is used to produce hydroelectricity, the water is 
used by municipalities and for irrigating the Great Plains, commerce travels up and down the 
river, and flat water recreation is provided.  Promises were made that the MHA Nation would 
also receive many new benefits with the construction of this Project, but these promises have not 
been fulfilled.   

 
Compensation provided to the MHA Nation was far too little to make up for what was 

lost and did not compensate us for the use of our lands to provide hydroelectric power and 
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navigation.  In addition, projects to make the MHA Nation whole were promised but not 
fulfilled, including: irrigation and drinking water systems, preferential electric power, financial 
assistance for reservation farms, development of recreational shoreline opportunities, and 
replacement of infrastructure that was flooded.  These promises remain unfulfilled and the new 
economy brought by Garrison Dam provides little benefit to the members of the MHA Nation, 
yet we live daily with the most impacts.   

 
To adapt to these changes, the MHA Nation is forced to develop new economic 

opportunities while we continue to seek the recovery of our traditional economic resources.  
However, impacts from the flood persist.  For example, the flooding divided our Reservation into 
six isolated segments, making it difficult and costly to provide basic government services.  
Currently, we use the funding that was intended to compensate us for the flooding to pay for the 
shortfall in federal programs providing services to the Reservation.  The failure of the Federal 
government to fulfill promises of electric and irrigation infrastructure, as well as a lack of full 
compensation, damaged the MHA Nation’s economy to the point where we are still working to 
recover. 

 
Impacts from Treating Indian Lands as Public Lands 
 

While the MHA Nation is working to overcome these ongoing environmental impacts 
and restore our tribal economy and authority, the Federal government continues to treat Indian 
lands as public lands by imposing public lands laws and policies on our lands.  This has two 
negative consequences for Indian lands.  First, the Federal government is replacing its own trust 
responsibility for Indian lands and with public interest standards that violate both our treaty 
rights and the federal trust responsibility to the MHA Nation.  Second, tribal authority is 
displaced and limited by these federal authorities.  The result is that our lands are managed 
according to public interest standards by federal bureaucrats who are influenced by a powerful 
environmental lobby that seeks to impose its views on how we develop our resources. 
Meanwhile, the MHA Nation is denied the tools and authorities we need to reestablish our rights, 
maintain our lifestyles, and regrow our economy. 

 
The best example of this is the MHA Nation’s efforts to rebuild its economy with the 

energy resources located on our Reservation.  In these times, our most abundant economic 
resources come from the Bakken Shale Formation underlying the Reservation.  The Bakken 
Formation is the largest continuous oil accumulation within the lower 48 states.  In 2008, the 
United States Geological Survey estimated that the Bakken Formation contains between 3 billion 
and 4.3 billion barrels of recoverable oil or more.   

 
In the past four years, oil and gas development on the Fort Berthold Reservation went 

from zero producing wells to almost 300.  In 2012, we expect more wells to be drilled on the 
Reservation than were drilled in the first four years combined.  In 2013, we expect another 300 
wells to be drilled.    

 
The economic benefits of this oil and gas development are far reaching and will have 

short term and long term benefits.  The MHA Nation and other Great Plains Tribes often face 
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with unemployment above 70 percent.  These days our unemployment is at an all-time low of 6 
or 7 percent.  In much of Indian Country unemployment levels that low are unheard of. More 
importantly, many of our members have become entrepreneurs, establishing their own businesses 
to support the oil and gas industry and hiring and supporting both tribal members and 
nonmembers alike.  

 
At last count, we have 905 vendors providing services directly to the oil and gas industry.  

Each of those vendors employs between 4 and 24 people.  Based on an average employment of 
12 jobs per company, that is in excess of 10,000 jobs.  Our energy development will result in 
hundreds of millions of dollars in direct and indirect economic activity and provide the MHA 
Nation and our members with a substantial opportunity to fund government operations and invest 
in our communities.   
 
 Even with these successes, the MHA Nation still struggles for every single oil and gas 
permit.  Although we live with environmental impacts from the flooding like few have 
experienced, our ability to succeed and sustain ourselves is further impacted by Federal laws and 
policies that treat our Indian lands as public lands.  Our lands are supposed to be set apart for our 
benefit and managed according to the trust responsibility and tribal standards.  Yet, the most 
pervasive standards imposed in the oil and gas development process are public interest standards.   
 
 Public lands policies and standards are imposed on the MHA Nation through the National 
Environmental Policy Act (NEPA), the Clean Air Act, the Clean Water Act, and Bureau of Land 
Management (BLM) oil and gas permitting regulations.  These Federal laws have a variety of 
impacts on the MHA Nation and our ability to manage our resources.   
 

In some cases, these laws allow people from across the Nation to comment on and 
influence federal decisions on our Reservation.  The MHA Nation’s treaty and trust relationship 
is with the Federal government.  The Federal government even prohibits the states and individual 
citizens from interfering in this Federal-Tribal relationship.  But, these days, under NEPA, the 
CAA or the CWA, a private citizen living in Anytown, U.S.A. can file comments and impact our 
ability to manage and use our resources. 
 

In other cases these Federal laws, actually impose public lands policy on Indian lands.  I 
believe the Federal government needs to keep its public lands policies separate from its trust 
responsibility for Indian lands.  This kind of confusion about the management of Indian lands 
and resources can lead to the mismanagement of our trust resources and potential litigation. 

 
For example, the BLM is currently developing new regulations for hydraulic fracturing 

used in the oil and gas development process on public lands.  Because the Department of the 
Interior has delegated some permitting responsibilities on Indian lands to the BLM, the BLM 
intends to apply its public lands regulations to Indian lands.  This is a serious mistake.  Indian 
lands should not be managed according to public interest standards.  Indian lands should be 
managed according to the federal government’s trust responsibility and, even better, should be 
managed in cooperation with tribes in a manner that promotes tribal authority. 
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Even Congress was clear on this point.  When Congress passed the Federal Land Policy 
and Management Act of 1976 and created the BLM, Congress specifically stated that the BLM 
does not have authority on Indian lands.  Congress provided BLM with authority over “public 
lands” and specifically said that “lands held for the benefit of Indians” are not a part of “public 
lands.”  The MHA Nation should have the right to be excluded from BLM regulations for public 
lands.  If we do not have the right to determine for ourselves if a public land regulation is in our 
best interest or not, then it will result in our treaty rights and our sovereignty being made 
subordinate to public lands policies, in violation of the federal government’s trust responsibility 
and our treaty rights. 
 

Finally, the application of NEPA and other Federal public land laws and policies on our 
lands displaces the authority of MHA Nation to manage and regulate its own resources.  The 
MHA Nation should have the right to make its own decisions on how our resources are used and 
developed.  We know how best to protect our land.  We have done it for centuries.  When we 
need the help of our federal trustee we have always asked for it.  In the case of the BLM’s 
proposed rule which would add an additional layer of regulation to hydraulic fracturing, I am not 
convinced that it is necessary in light of the existing safeguards.  What does concern me is the 
potential chilling effect these additional regulations could put on development of our oil and gas 
resources, because the federal regulations impose more expensive requirements than those that 
industry is subject to just outside of the Fort Berthold Reservation.  
 
Legislation Needed to Address Impacts and Promote Tribal Authority 
 

In order to ensure that MHA Nation and other tribes can adapt to environmental changes 
and revitalize their economies and build new markets, Congress and the entire federal 
government must fulfill their solemn trust responsibility and take steps to promote the true self-
determination of tribes.  Congress and federal government must support laws and policies that: 
 

• affirm and protect our treaties and our tribal government’s civil and regulatory 
authority over its own territory, including the authority to tax without the ever-present 
threat of economy killing dual state taxation of Reservation commerce;  

• reduce regulatory burdens that limit tribal economic development; 
• provide appropriate funding levels for tribal infrastructure needed to facilitate 

economic development; 
• provide low interest loans and grants large enough to allow tribes to invest in the 

types of businesses which will enhance our long term economic growth; and 
• give industry and investors incentives to partner with the MHA Nation in building 

and owning its own energy resources. 
 

The MHA Nation’s struggles to develop its energy resources into long-term economic 
prosperity demonstrate the need for these kinds of laws and policies.  Congress needs to enact 
legislation to clarify and reaffirm that Indian lands are not public lands.  This would prohibit 
federal land managing agencies from regulating activities on Indian lands according to public 
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lands policies and ensure that Indian lands are managed for the exclusive use and benefit of 
Indian tribes.   

 
Alternatively, legislation could allow the Secretary of Interior to delegate authority to the 

BLM to regulate oil and gas activities on Indian lands, but require that BLM develop separate 
and specific regulations in consultation with Indian tribes according to timelines, requiring 
meaningful involvement of tribes and promotion of the federal trust responsibility, treaty rights, 
and federal and tribal policies unique to Indian Country for any regulations or permitting 
processes. 
 

To remove public involvement from the management of Indian lands, we need changes to 
NEPA and other environmental laws.  First, Indian lands should, at the election of a Tribe, be 
specifically excluded from the public application of NEPA.  Second, authority similar to 
“treatment-as-a-state” authority that is successfully used under the CAA and the CWA should be 
extended to all environmental laws including NEPA, and the unnecessary regulatory restrictions 
on achieving this status must be removed, with deadlines put in place that require federal 
agencies to act in a timely manner.  Third, Congress should provide for the ability of Indian 
tribes to “contract” these environmental functions under the Indian Self-Determination and 
Education Assistance Act, Public Law 93-638, to obtain resources needed to implement these 
“treatment-as-a-state” provisions.  Fourth, Congress should limit NEPA participants and 
participants in other permitting decisions to the affected area or reservation boundary. An 
environmental activist from Pennsylvania should not have a say in how we can chop our wood. 
 

Finally, and most important, Indian tribes need the same tax revenue that other 
governments rely on to oversee energy development and provide infrastructure and services 
needed to support the energy industry.  Current federal case law allows states to impose dual 
taxes on certain activities on Indian lands without regard to the chilling effect such a burden puts 
on Reservation energy development.  Legislation should prohibit dual state taxation where a tribe 
taxes the same activity. To protect the states interests, such legislation could, under the 
supervision of the Secretary of the Interior, require tribes to fairly reimburse states for any 
substantiated services that have a nexus to oil and gas production impacts on Indian lands. 
 

We need Congress to affirm the exclusive authority of the MHA Nation to raise tax 
revenues on our Reservation so that we can rely on the same revenues that state and local 
governments use to maintain infrastructure and support economic activity.  The MHA Nation 
needs to maintain roads so that heavy equipment can reach drilling locations, but also so that our 
tribal members and others who use our roads can safely get to school or work.  We also need to 
provide increased law enforcement, fire, emergency response, ambulance and other services to 
protect tribal members and the growing population of oil workers.  And, we need to develop 
tribal codes and employ tribal staff to regulate activities on the Reservation.   
 

Under current federal case law, the MHA Nation must share its tax revenues with the 
State of North Dakota to avoid development killing dual taxation even though the State provides 
few services on the Reservation.  To avoid double taxation and encourage energy development, 
the MHA Nation had no choice but to enter into a one sided tax agreement with the State.  While 
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the State is sitting on more than a $1 billion in surplus revenue, the MHA Nation struggles to 
make ends meet and keep up with demand.   
 

Just on our Reservation, in 2011, the State collected more than $75 million in taxes from 
oil and gas development on the Reservation, but spent less than $2 million of that for state roads 
on the Reservation and $0 for BIA and tribal roads.  If the Tax Agreement is not corrected, 
projections are that the State will get more than $100 million in oil and gas tax revenues from the 
Reservation in 2012.  This is funding that the MHA Nation needs to maintain Reservation 
infrastructure so that we can support energy and economic development on our lands the same as 
the State. 

 
The MHA Nation has current unmet needs, including the need to repair damages and pay 

for the impacts that the same companies that the State is taxing are causing.  If we raise our tribal 
tax rates to meet these needs, the oil and gas businesses who are currently operating on our 
Reservation can simply move off the Reservation to avoid any dual taxation, and if we do not 
raise our tribal tax rates, we cannot pay for the actual governmental costs we are incurring and 
the actual damage our roads and other infrastructure is sustaining.  To put an end to this problem, 
Congress should clearly affirm the exclusive tribal authority to tax activities on Indian lands.  
Where the State provides services on the Reservation, the State can be fairly reimbursed out of 
that tribal tax revenue. 
 
Conclusion 
 

Chairman Akaka and members of the Committee, thank you again for the opportunity 
to testify today on the environmental changes the MHA Nation has suffered at the hands of the 
Federal government.  We hope that you will propose legislation that will ensure that tribal 
lands will never be used again to fulfill public purposes and return to us the authorities we 
need to protect our rights, homelands and lifestyles. 
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“Past Times” Article on Flooding of Fort Berthold Economic Resources 
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