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U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 3:49 p.m. in room
628, Dirksen Senate Building, Hon. Byron L. Dorgan, Chairman of
the Committee, presiding.

OPENING STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

The CHAIRMAN. I want to call to the dais Dr. Yvette Roubideaux.

Dr. Roubideaux, you have been extraordinarily patient and T ap-
preciate that. I know you have taken much of your afternoon. Per-
haps it was helpful as well to be here during the discussion of the
Indian health care bill and dental health care.

I would like to ask your permission. T know that we normally
don’t do this, but I would like to ask your permission to bring the
other two witnesses to sit at the table while you are there. That
way we can go from you to the other two witnesses, then have
questions of all three.

Would that be satisfactory to you?

Dr. ROUBIDEAUX. Sure.

The CHAIRMAN. All right.

Ms. Connie Whidden and Mr. Mickey Peercy, we will ask ques-
tions of Dr. Roubideaux first, but then I will be able to excuse her
and let her be on her way.

Dr. Roubideaux is the Director of the Indian Health Service, and
this discussion is on the impact of chronic underfunding of Con-
tract Health Services. We want to revisit this issue because we are
beginning to try to look at some more interesting ways to improve
this Contract Health Service program.

So Dr. Roubideaux, what we will do is have you testify, ask you
questions, and allow you to be on your way. You have been very
generous with your time.

Following that, T will ask Connie Whidden to testify and Mickey
Peercy.

Dr. Roubideaux, you may proceed.

(43)
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STATEMENT OF YVETTE ROUBIDEAUX, M.D.,, M.P.H,
DIRECTOR, INDIAN HEALTH SERVICE, U.S. DEPARTMENT
OF HEALTH AND HUMAN SERVICES; ACCOMPANIED BY
RANDY GRINNELL, DEPUTY DIRECTOR, AND CARL HARPER,
DIRECTOR, OFFICE OF RESOURCE ACCESS AND
PARTNERSHIPS

Dr. ROUBIDEAUX. Great. Thank you so much, Mr. Chairman and
Members of the Committee.

Good afternoon. I am Dr. Yvette Roubideaux, the Director of the
Indian Health Service. Today, I am accompanied by Mr. Randy
Grinnell, the Deputy Director, and Mr. Carl Harper, the Director
of the Office of Resource Access and Partnerships. T am pleased to
have the opportunity to testify on the Indian Health Service’s Con-
tract Health Services program.

The Contract Health Services Program, or CHS Program, serves
a critical function in the Indian Health Service since patients often
have medical needs that cannot be met with available services in
our facilities. THS provides direct care in its systems of hospitals,
clinics and health stations based on what resources, providers and
equipment are available to each facility with our annual appropria-
tion for direct services. The CHS Program was developed to pur-
chase additional health care services for patients when the local fa-
cility is unable to provide needed services.

Our health care providers first identify the needs for referrals
based on medical need, and then we review what resources might
be available to pay for this referral, either through the Contract
Health Services Program or through other third-party resources.

Many programs report that funding these referrals can be a chal-
lenge because their CHS annual budget does not cover all referrals.
Therefore, the CHS Program has been designed to pay first for the
most urgent medical referrals when funding is limited.

Based on preliminary area and service unit reports, we estimate
that approximately 360 million services were denied and deferred
in 2008. In fiscal yvear 2009, the Contract Health Services Program
was funded at $635 million with over 50 percent administered by
tribes under Indian self-determination compacts or contracts. In
fiscal year 2010, the CHS budget is $779 million, and increase of
$144 million or 23 percent.

CHS programs are administered locally through our THS and
tribal operating units, 163 of them. The funds are provided through
the 12 THS area offices which in turn provide resource distribution,
program monitoring and evaluation activities, and technical sup-
port. Less than two percent of the CHS funds are retained at head-
quarters.

CHS payments within budget limitations may be made for refer-
rals to community health care providers in situations where the di-
rect care facility does not provide the required health care services,
the direct care facility has more demand for the services than it
has the capacity to provide, or the patient must be taken to the
nearest emergency services facility.

Referring patients to the CHS Program depends on the direct
services available. In a particular THS or tribal facility in locations
where there is limited or no access to in-patient emergency or spe-
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cialty care in IHS or tribal health care facilities, patients must de-
pend on CHS to address their health care needs.

However, all of our facilities and programs are dependent on
CHS and third-party coverage among IHS beneficiaries for the
medical services they are unable to provide.

It is important to understand that the CHS Program does not
function as an insurance program with a guaranteed benefits pack-
age. The CHS Program only covers those services provided to pa-
tients who meet the eligibility and other requirements and only
when funds are available.

Many facilities have CHS funds available only for more urgent
and high-priority cases, and all utilize a priority system to approve
the most medically urgent cases first. When CHS funding is de-
pleted, CHS payments are not authorized.

It is also important to note that when CHS funding is not avail-
able to authorize payment for a referral, that does not mean that
the referral is not medically necessary. If a medical provider identi-
fies a need to refer a patient, we assume the referral is medically
necessary. The challenge we have in many cases is finding funding
to pay for these referrals with our annual appropriation for the
CHS Program.

Some patients and community health providers often believe that
IHS does or should provide coverage and payments for all Amer-
ican Indians and Alaska Natives that present for services. So it is
not uncommon for providers to expect payment in cases where CHS
requirements are not met or when funding is not available. We con-
stantly have to work with our health care provider partners in the
private sector and our patients to educate them on our CHS re-
quirements and procedures so that they better understand and can
work with us in our efforts to fulfill our mission within available
resources,

In terms of the distribution of Contract Health Services funding,
CHS funding is distributed to local service units in two ways. A
fixed amount, called the base funding, does not change over the
years except for adjustments in inflation and population growth if
it is included in the annual appropriation; and second, by new in-
creases in annual appropriations.

Now, in 2001, a work group called the CHS Allocation Work
Group, comprised of IHS and tribal representatives from the 12
IHS areas, developed a new formula to distribute funding beyond
the base amount made available for CHS in the annual appropria-
tion. The formula emphasizes four factors: inflation, depending on
the prevailing OMB inflation rate; user population to address popu-
lation growth; regional and geographic cost variances; and access
to care to the nearest health facility.

Any new CHS funding in the annual appropriation is distributed
to the areas based on this methodology.

As the new Director of the Indian Health Service, I have heard
from tribes that one of their top priorities for internal IHS reform
is to discuss improvements in the Contract Health Services Pro-
gram, which may include a discussion of how we distribute these
resources and how we do business.

I plan to ask tribes if they want to continue to use this 2001 for-
mula for new program increases or whether they would like to dis-
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cuss changes in the formula, but I believe it is important to discuss
any changes to the CHS Program and its funding distribution in
consultation and partnership with tribes. Any formula or changes
to it may be more advantageous to some areas compared to others.
So my primary concern is to ensure that any proposed changes to
the formula are as fair as possible to all our patients and health
programs.

Now, the most common complaint we receive about the program
is why do we not pay for all of our medical referrals. The most im-
portant principle that drives this policy is that IHS cannot incur
costs which would exceed our available resources. So we follow a
series of regulatory and other requirements to guide approval and
payment.

Our medical providers first identify medically needed referrals.
Then the CHS Program determines whether THS can authorize
payment for such referrals.

In my written testimony, I have included a number of reasons
why payment for Contract Health Services may be denied or de-
ferred, such as not meeting eligibility, patient has alternative re-
sources, IHS is the payer of last resort, prior approval was not ob-
tained, notification was not made, services could have been pro-
vided in THS or tribal programs, or the services don’t fall within
medical priority levels when funding is limited.

So again, while our providers make medically needed referrals,
IHS cannot incur costs which would exceed available resources. So
unfortunately, the CHS annual budget does not cover all referrals.

Finally, we realize the importance of making maximum use of
available CHS funding, and we are focusing on improvements in
the ways we do business in the overall CHS program.

I also look forward to consulting with tribes on how to improve
the CHS Program now that they have formally indicated to me
that it is a priority for internal THS reform.

Mr. Chairman, this concludes my statement. Thank you for the
opportunity to testify on the Contract Health Services Program
serving American Indians and Alaska Natives. I would be happy to
answer any questions you may have.

[The prepared statement of Dr. Roubideaux follows:]

PREPARED STATEMENT OF YVETTE ROUBIDEAUX, M.D., M.P.H., DIRECTOR, INDIAN
HEALTH SERVICE, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Overview of Indian Health Service Program

As you know, the Indian Health Service plays a unique role in the Department
of Health and Human Service because it is a health care system that was estah-
lished to meet the federal trust responsibility to provide health care to American
Indians and Alaska Natives. The mission of the Indian Health Service is to raise
the physical, mental, social, and spiritual health of American Indians and Alaska
Natives to the highest level. The [HS provides high-quality, comprehensive primary
care and public health services through a system of IHS, Tribal, and Urban oper-
ated facilities and programs based on treaties, judicial determinations, and acts of
Congress. This Indian health system provides services to nearly 1.5 million Amer-
ican Indians and Alaska Natives through hospitals, health centers, and clinies lo-
cated in 35 States, often representing the only source of health care for many Amer-
ican Indian and Alaska Native individuals, especially for those who live in the most
remote and poverty-stricken areas of the United States. [HS provides a wide array
of clinieal, preventive, and public health services, within a single system for Amer-
ican Indians and Alaska Natives. The purchase of health care from private pro-
viders through the Contract Health Services program is also an integral component
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of the health system for services unavailable in ITHS and Tribal facilities or, in some
cases, in lieu of IHS or Tribal health care programs.

Overview of the Contract Health Services Program

The Contract Health Services (CHS) program serves a critical funetion in the [HS
since patients often have medical needs that cannot be met with available services
in our facilities. THS provides direct care in its system of hospitals, clinies and
health stations based on what resources, providers and equipment are available to
each facility with our annual appropriation for direct services. The CHS program
was developed to purchase additional health care services for patients when the
local facility is unahle to provide needed services. Our health care providers identify
needs for referrals based on medical need, and then we review what resources might
be available to pay for this referral either through the CHS program or through
other third party resources. Many programs report funding these referrals, however,
can he a challenge because their CHS annual budget does not cover all referrals.
Therefore, the CHS program has been designed to pay first for urgent medical refer-
rals.

Based on preliminary Area and Service Unit reports, we estimate that approxi-
mately $360 million services were denied and deferred in 2008. In FY 2009, the
CHS program was funded at $635 million, with over 50 percent administered by
Tribes under Indian Self Determination confracts or compacts. In FY 2010 the CHS
budget iz $779 million, an increase of $144 million or 23 percent. CHS programs
are administered locally through 163 IHS and Tribal Operating Units (OU). The
funds are provided to the 12 [HS Area Offices which in turn provide resource dis-
tribution, program monitoring and evaluation activities, and technical support to
Federal and Tribal OUs (local level). Less than 2 percent of CHS funds are retained
at Headquarters to administer the Fiscal Intermediary contract and Quality Assur-
ance Fund.

CHS payments, within budget limitations, may be made for referrals to commu-
nity healthcare providers in situations where:

e There is a designated service area where no IHS or Tribal direct care facility

exists;

The direct care facility does not provide the required health care services;

The direct care facility has more demand for services than it has capacity to

provide; and/or

e The patient must be taken to the nearest Emergency Services facility with a
valid medical emergency.

Referring patients to the CHS program depends on the direct services available
in a particular THS or tribal facility. The CHS and direct care programs are com-
plementary; some locations with larger ITHS eligible populations have facilities,
equipment, and staff to provide more sophisticated medical care. THS and Tribes
provide direct medical care at nearly 700 different locations. Emergency room and
inpatient care is provided directly in 46 locations, and a limited number of our larg-
est medical facilities do provide secondary medical services (such as family practice
medicine) but none provide tertiary care (such as burn units or specialized care).
With the exception of one hospital in Alaska, IHS and Tribal hospitals have an aver-
age daily patient census of fewer than 45 patients, most with a eensus of 5 or fewer
patients. Twenty of the hospitals have operating rooms. In locations where there is
no access to inpatient, emergency or specialty care in IHS or tribal healthcare facili-
ties, patients must depend on CHS to address their health care needs. Those direct
care programs with the most sophisticated capabilities have, per capita, the smallest
CHS programs and vice versa. However, all of our facilities and programs are de-
pendent on CHS and third party coverage among IHS beneficiaries for the medical
services that they are unahle to provide.

It is important to understand that the CHS program does not function as an in-
surance program with a guaranteed benefit package. The CHS program only covers
those services provided to patients who meet CHS eligibility and other require-
ments, and only when funds are available. Many facilities have CHS funds available
only for more urgent and high priority cases and all utilize a strict priority system
to approve the most urgent cases first. When CHS funding is depleted, CHS pay-
ments are not authorized.

It is also important to note that when CHS funding is not available to authorize
payment for a referral that does not mean that the referral is not medically nee-
essary. If a medical provider identifies a need to refer a patient, we assume the re-
ferral is medically necessary. The challenge we have, in many cases, is finding fund-
ing to pay for these referrals with our annual appropriation for the CHS program.
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Many of our patients have no health care coverage outside of services received
from the THS or Tribal health programs, approximately 40 percent based on the Re-
source Patient Management System patient registration enrollment data. However,
many of these patients access health care through local community hospital emer-
gency rooms and in other ways. Some patients and community health care providers
often believe that IHS does or should provide coverage and/or payments for all
American Indians and Alaska Natives that present for services, so it is not uncom-
mon for providers to expect payment from the IHS or Tribal CHS program even in
cases where CHS requirements are not met or CHS funding is not available. Pa-
tients who access care without meeting CHS requirements are responsible for pay-
ment for those services. We constantly have to work with our health care provider
partners in the private sector and our patients to educate them on our CHS require-
ments and procedures so that they better understand and can work with us in our
efforts to fulfill our mission within available resources, including our CHS resources.

Distribution of CHS Funding Increases

CHS funding is used to maintain previously existing levels of CHS patient care
services. This fixed amount is called “BASE” funding. This base funding was origi-
nally established based on health care needs and availability of resources for each
designated population within an area and is not necessarily based on a funding for-
mula. Consequently, the established historical funding base or “fixed amount” does
not change over the years except for adjustments due to inflation and population
growth if included in the annual appropriation.

In 2001, the CHS Allocation Workgroup (CHSAWG) comprised of IHS and Tribal
representatives from the 12 IHS Areas developed a new formula to distribute fund-
ing beyond the base amount made available for CHS in the annual IHS appropria-
tion. The Workgroup-developed formula for allocation of new CHS funding empha-
sizes the four following factors:

o Inflation funding based on each Area’s base of the prevailing OMB inflation
rate;

e User population to address population growth;
¢ Regional and geographical cost variances; and
o Access to care to the nearest healthcare facility

Any new CHS funding distribution to the Areas is based on this methodology,
which is expressed mathematically as follows:

Inflation Funding = CHS Base for Operating Unit (OU) X % of OMB
inflation rate

Formula Funding =Active Users for OU x Cost Factor x Access Factor
(Converted to proportionate percentage)

As the new Director of the Indian Health Service, I have heard from tribes that
one of their top priorities for internal IHS reform is to discuss improvements in the
CHS program, which may include a discussion of how we distribute CHS program
resources. I plan to ask tribes if they want to continue to use this 2001 formula for
new program increases or whether they would like to discuss changes to the for-
mula. I believe it is important to discuss any changes to the CHS program and its
funding distribution in consultation and partnership with tribes. Any formula, or
changes to it, may be more advantageous to some Areas compared with others. My
primary concern 1s to assure that any proposed changes to the formula are as fair
as possible to all our patients and health programs.

Reasons Services are Not Covered by CHS

The CHS requirements and how we conduct the business of the CHS program are
important but complex matters and I would like to discuss them now in greater de-
tail. The most common complaint we receive about the program is why we do not
pay for all medical referrals. The most important principle that drives policy in this
case is that IHS cannot incur costs which would exceed available resources. The
CHS program follows a series of regulatory and other requirements to guide ap-
proval and payment of CHS services. Our medical providers identify medically nec-
essary referrals. The CHS program determines whether THS authorizes payment for
such referrals.

Payment for contract health care services may be denied (and the referral care
may be denied or deferred) for the following reasons:
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1.) Patient does not meet CHS eligibility requirements;

2,) Patient is eligible for alternate resources and IHS is the payer of last resort;
3.) Prior approval was not obtained for non-emergency services;

4.) Notification was not made to the IHS or tribal program within the required

time frames after emergency services were received (generally within 72 hours,
or within 30 days in certain cases);

5.) Services could have been provided at an IHS or Tribal facility; or

6.) Services do not fall within medical priority levels for which funding is avail-
able.
Eligibility

In general, to be eligible for CHS, an individual must be of Indian descent from
a federally recognized Tribe, belong to and live in the Indian community served by
the local facilities and programs, or maintain close economic and social ties with
said Indian eommunity in a Contract Health Services Delivery Area (CHSDA). If the
person moves away from their CHSDA, even to a county contiguous to their home
reservation, they are eligible for all available direet care services but are generally
not eligible for CHS. Given the limited amount of funding available for CHS, the
CHSDA rules were implemented to ensure that the funding for CHS was prioritized
for patients that live in the specified areas.

When the individual is not eligible for CHS, the IHS cannot pay for referred med-
ical care, even when it is medically necessary, and the patient and provider must
be informed of this eircumstance. The CHS program educates patients on the eligi-
bility requirements for CHS, by interviewing them and by posting the eligibility cri-
teria in the patient waiting rooms and in the local newspapers. The CHS program
assists these patients by attempting to locate available healthcare services within
the community at no cost or minimal cost to them. Patients who do not meet CHS
eligibility requirements are responsible for their health care expenses from other
providers. If patients have other healthcare resources, such as Medicare, Medicaid
or private insurance, the third party insurer must pay for the services because [HS
is the payer of last resort. CHS programs work with the patient to determine if
those other resources can pay for referrals. Some non-IHS providers have expecta-
tions that [HS will be the primary payer for all American Indian and Alaska Native
patients, whether or not they are eligible to receive care through the CHS program.
This can lead to strained relationships with local community health care providers
when payment for medical services are denied by the CHS program leaving the non-
IHS providers without compensation if a patient does not have alternate healthcare
resources such as insurance. While we do everything we can to inform local health
care providers of the process for authorization of CHS payments for medical refer-
rals from [HS, misunderstandings sometimes still oceur.

Payor of Last Resort Rule

By regulation, the Indian Health Service is the payor of last resort (42 C.F.R.
136.61), and therefore the CHS program must ensure that all alternate resources
that are available and accessible such as Medicare, Medicaid, Children’s Health In-
surance Program (CHIP), private insurance, ete., are used hefore CHS funds can be
expended. IHS and Tribal facilities are also considered an alternate resource; there-
fore, CHS funds may not be expended for services reasonably accessible and avail-
able at IHS or tribal facilities. As a part of our husiness practices, both patients and
outside healtheare providers are informed of the payor of last resort rule, as well
as other CHS requirements, and we work with all patients to identify any third
party or alternate resources to help pay for their referrals. This is particularly im-
portant when we do not have CHS funding available—patients can still obtain re-
ferred services using their other health coverage. This is why we encourage our pro-
viders to identify the need for referrals based on medical necessity, not on avail-
ahility of funding. Sometimes a patient can be scheduled for a referral by IHS with
an understanding that their health insurance, Medieare, Medicaid, or the CHIP will
pay for it when we dont have CHS funding or the patient is not eligible for CHS
funding.

Maximizing Alternate Resources

The CHS program maximizes the use of alternate resources, such as Medicare
and Medicaid, which inereases the program’s purchasing power of existing dollars.
The IHS works closely with the Centers for Medicare & Medicaid Services (CMS)
to provide outreach and education to the populations we serve to ensure that eligible
patients are signed up for Medicare, Medicaid, and CHIP. On February 4, 2009 the
President signed into law the Children’s Health Insurance Program Reauthorization
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Act of 2009 (CHIPRA, P.L. 111-3). CHIPRA provides $100 million over five years
to fund outreach and enrollment efforts that increase coverage of eligible children
in Medicaid and CHIP. Ten percent of these funds are set aside for grants to the
IHS providers, Urban Indian Organizations, and certain Tribes and Tribal organiza-
tions that operate their own health programs for outreach to, and enrollment of,
children who are Indians. The IHS trains staff and educates patients to maximize
the enrollment of eligible American Indian and Alaska Natives in CMS and private
insurance programs. Enrolling patients in these programs frees up existing funds
to be used for CHS referrals/payments.

Medical Priorities

CHS regulations permit the establishment of medical priorities that rank referrals
or requests for payment when funding is limited, as is frequently the case. There
are five categories of care within the medical priority system: ranging from Emer-
gency (threat to life, limb and senses} to chronic care services. Medical Priority V
is considered Excluded Services and would not normally be funded. The medical pri-
ority categories are as follows:

1. Emergency—threat to life, limh, senses e.g., auto accidents, cardiac episodes.
2. Preventive Care Services e.g., diagnostic tests, lab, x-rays.

3. Primary and Secondary Care Services e.g., family practice medicine, chronie
disease management.

4. Chronic Tertiary and Extended Care Services e.g., skilled nursing care.

It is important to note that this priority system is only used to rank referrals in
order of medical priority for payment when resources are limited. It does not imply
that these referrals are not medically necessary. It assures that we are targeting
limited resources to the patients most in need of care based on their medical condi-
tion, not other factors.

If the medical condition does not meet medical priorities, the proposed care is
identified as a CHS deferred service. In the event funds become available, the care
may be provided at a later date. Again, the IHS cannot incur costs which would ex-
ceed the amount of available resources.

Unified Financial Management System (UFMS)

The IHS implemented the accounting system (UFMS) in accordanece with HHS
Departmental policy. Prior to implementation of UFMS, the CHS program experi-
enced some challenges in paying providers for authorized referrals; but, we antici-
pate full implementation of UFMS will mitigate these issues. Making timely pay-
ments to community healthecare providers is a priority for us, and we continue to
look for ways to improve the process. We provided training on this new system prior
to implementation and continue to train our staff in not only this system but the
overall management of the CHS program. It is important to note that the issue of
not paying for referrals that are not authorized is a separate issue.

Catastrophic Health Emergency Fund (CHEF)—FPurpose and Intent

The CHS program also includes a Catastrophic Health Emergency Fund which
pays for high cost cases over a threshold of $25,000, as authorized by the Indian
Health Care Improvement Aect (Public Law 94-437), as amended. In FY 2007, the
CHEF was funded at $18 million and was depleted before the end of the fiscal year.
In FY 2009, the CHEF program was funded at $31 million and provided funds for
1,223 high cost cases and was depleted in August. The CHEF is funded at $48 mil-
lion in FY 2010, an increase of over 100 percent from the FY 2007 level. The CHEF
cases are funded on a “first-come-first served” basis. When CHEF cannot cover a
particular high cost case, the responsibility for payment reverts back to the referral
facility for payment purposes.

Medicare-Like Rates (MLR)

The passage of Section 506 of the Medicare Preseription Drug, Improvement, and
Modernization Act of 2003 established a requirement that Medicare participating
hospitals accept THS, Tribal and Urban Indian Health programs’ reimbursement
rates set forth in regulations and based on Medicare payment methodologies. As is
the case for health programs of the Department of Defense and certain Department
of Veterans Affairs health programs, rates are established by regulation based on
what Medicare pays for similar serviees. These reimbursement rates are typically
ahout 6070 percent of full billed charges. These rates are established by regulation,
based on what Medicare pays for similar services, and are typically about 60-70
pereent of full billed charges. The individual physicians and other practitioners paid
under Medicare Part B are not included in this provision. The savings derived from
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the Medicare-like rates allow Indian healthcare programs to purchase additional
health care services for American Indians and Alaska Natives, than would otherwise
be the case. Since the regulation became effective in July of 2007, we have heard
from several Tribes experiencing increased purchasing power due to payment sav-
ings, and expect the Medicare-like rate payment savings to continue. THS Federally-
operated programs have experienced fewer saving because most had already nego-
tiated provider contracts with payment rates at, or near, the level of the Medicare
rates. However, the federally-operated programs henefit from the guarantee of rea-
sonable rates that the regulation provides. Area Office CHS staff continue their ef-
forts to negotiate contracts with other providers not covered by the MLR to achieve
the most cost-effective payment rates possible.

We realize the importance of making maximum use of available CHS funding and
we are focused on improvements in the ways we do business in the overall CHS pro-
gram. We work to ensure that staff maximizes the use of alternate resources, assist
eligible patient to enroll in other types of health coverage, apply the Medicare-like
rates, negotiate lower reimbursement rates for services not covered under MLR, and
apply medical priorities and other CHS requitrements strictly and fairly. For many
years, the program also has implemented managed care practices in an effort to
maximize resources. We focus our efforts on cost-effective strategies for our CHS
cases such as improved case management and utilization of telemedicine. We are
working diligently to recruit and retain providers to provide more direct care in our
facilities, thus reducing the demand on CHS. We are also working to improve the
CHS systems and processes by utilizing the electronic health record and the new
UFMS system. And, we continue to build partnerships with our non-IHS healthcare
providers through local and national meetings. [ also look forward to consulting
with fribes on how to improve the CHS program now that they have formally indi-
cated to me that it is a priority for Internal IHS reform.

Mr. Chairman, this concludes my statement. Thank you for the opportunity to tes-
tify on the Contract Health Services programs serving American Indians and Alaska
Natives. We will be happy to answer any questions that you may have.

The CHAIRMAN. Dr. Roubideaux, thank you very much. You de-
scribed a couple of things: one, a shortage of money in the aggre-
gate to cover all of the needs. I think you indicated in your testi-
mony 360 million services were denied and deferred in 2008. And
my guess is there are some American Indians out there whose
credit is destroyed because likely they got the service, had no
money, only to discover that Contract Health wont pay. They are
supposed to pay. Their credit rating is trashed, and it goes to a col-
lection service.

I mean, that is the awful part of this. The first part is the lack
of funding generally to do what we have promised to do in Contract
Health. And the second is the issue of the formula. And so you de-
scribed what you are going to do with the formula. You are going
to begin a consultation with tribes. 1 think that makes a lot of
sense in terms of how you would distribute funding for Contract
Health.,

But let me ask you just a general question. If you had your will
and your ability to do whatever you wanted to the Contract Health
Service to make it work, to keep the promise to American Indians,
what would that be?

Dr. ROUBIDEAUX. Well, personally if I had my wish, I would find
funding so we could pay for all of the referrals. But you know, per-
sonally I don’t have that much money.

In terms of the Indian Health Service, I think it is important for
us to do two things, is to consult with tribes on how we distribute
the funding, and the second thing is for us to look at how we do
business.

I really think there is a lot of ways that we can improve the way
we do our program. For example, we can better assist patients in
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understanding why we have to look at the payment for the referral.
We can do a lot of work with our local health care providers to
make sure they understand the rules, so that there are no mis-
understandings about who is going to pay. We can better look at
how we are monitoring our costs and making sure that we are ne-
gotiating good rates, making sure that we are processing the claims
in a timely manner, and making sure that we are trying to do what
we can to get the patients their medically necessary referrals.

The CHAIRMAN. Let me ask you about the process. Let’s assume
that a woman on the Standing Rock Indian Reservation presents
herself to the Indian Health Service clinic and she has a knee con-
dition that is unbelievably painful, bone on bone, impossible to
walk and so on. And I assume that that is referred because the re-
ferral would mean that they can’t treat that at that Indian Health
Service clinic at Fort Yates, North Dakota.

So the person is referred to an orthopedic surgeon in one of the
hospitals in Bismarck, but I also assume that is not a priority one
or two, right? It is not life or limb.

Dr. ROUBIDEAUX. Well, yes, if a patient comes in and is seen by
the medical provider, the medical provider assesses them and
makes a diagnosis of, you know, knee pain. And then if the facility
doesn’t have an orthopedic surgeon, then the medical provider
writes out a referral to an orthopedic doctor. Then the patient is
instructed to take the referral to our Contract Health Services of-
fice, and then our Contract Health Services office looks at that re-
ferral and tries to help figure out, okay, first does the patient have
other resources that might be able to pay for that? And second, do
we have enough funding to pay for it with our Contract Health
Services Program? If we don’t, then they have to consider that re-
ferral with all the other referrals according to medical priority.

The CHAIRMAN. But they are prioritizing their referrals. Is the
situation I described, a desperate need for an orthopedic doctor to
address this unbelievable pain of bone on bone in the knee, is that
considered a priority one on most reservations?

Dr. ROUBIDEAUX. Well, it depends. If the person couldnt walk, it
could be sort of life and limb. But if the person can still walk, it
may be in a different priority category. And it depends on the
availability of funding. If funds are not available for that category
that it fits into, then it wouldn’t be paid for.

The CHAIRMAN. And even if it is a priority one life and limb, if
it is let’s say June and the contract health funds are exhausted,
then what happens?

Dr. ROUBIDEAUX. Well, it depends on the facility because in some
facilities, the funds last longer or can pay for more referrals versus
others, depending on all the other resources in terms of alternate
resources like Medicare and Medicaid available. But it could be a
case where funding is limited and this particular referral doesn’t
meet the highest medical priority that we can pay for. So in that
fact, the patient would not be able to have a referral.

The CHATRMAN. But my question is, this person shows up at the
Contract Health office and it is June. Don’t get sick after June be-
cause there is zero money. What happens at that point? If there is
zero money, there is no referral?
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Dr. ROUBIDEAUX. Well, if there is not funding available for the
level of priority of that referral, then the case could either be de-
nied or deferred. And what some facilities do is that they have
these referrals and they meet weekly with medical providers and
try to figure out which cases meet the highest priority. So unfortu-
nately, some patients may have to wait to get that referral paid for.

The CHAIRMAN. We had testimony before this Committee. I know
anecdotal testimony sometimes you can’t draw a more general con-
clusion from it. A doctor, an orthopedic doctor testified before this
Committee about a woman who came to him having been treated
at the Indian Health Service, with an unbelievably painful knee
condition, almost unable to walk because it was bone on bone, And
the treatment at the Indian Health Service was to wrap the knee
in cabbage leaves for four days.

Of course, that produced no pain relief at all, so she showed up
then at the Bismarck Hospital to the person that came to testify.
The person testifying said this is a woman who was living with
pain that almost no one should have had to live with, and wrap-
ping a knee in cabbage leaves is not going to address a serious or-
thopedic problem.

The reason 1T ask these questions is I think almost certainly
someone at an Indian Health Service clinic someone with a serious
orthopedic problem is not going to get help there. In most cases you
don’t have an orthopedic surgeon or orthopedic doctor at that clinic,
so it gets referred. And the question is, who pays for it, under what
conditions does it get paid for.

And T think the biggest issue for us is to try to figure out, not
just how do you increase the aggregate amount of money, but how
do you, on serious medical issues that must be referred. Because
if they cant be handled by the Indian Health Service clinic, how
do you keep the promise to that Native American who was prom-
ised health care. The Native American discovers that that promise
means only optional health care if someone decides to give you the
go sign as opposed to the stop sign when you stop at the Contract
Health office?

And we are trying to work through, a number of us on this Com-
mittee, trying to work through a reform proposal on Contract
Health or some sort of pilot project. We just can’t continue doing
this. Tt is not fair to say to somebody who is desperately ill or des-
perately in need of attention, it is June and your tribe has run out
of Contract Health funds.

That is just not fair and that is, we have heard on the Floor of
the Senate all kinds of discussion about rationing of health care.
I know exactly rationing goes on and so do you. The rationing went
on when 360 million worth of care that was required, necessary,
was not able to be compensated, denied and deferred.

So, I mean, that is rationing. And it is not on the front pages be-
cause nobody pays very much attention, which I think is shameful.
You have taken over this job. It is a big job. All of us want to work
with you in every possible way because we want you to succeed. If
you succeed, Native Americans will receive the full flower of the
promise that was given to them.

So, Senator Murkowski?
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STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASEKA

Senator MURKOWSKI. Thanks, Mr. Chairman.

Interesting discussion about how it actually works, not in theory,
but in practice. And as you say, I mean, this is rationing in action.
This is one of our government-run health care plans, and when you
don’t fully fund it, as we do not within IHS, we see what happens.

To know that, well, if you get sick after June when those Con-
tract Health funds have run out, you are out of luck, if not unlike
what many veterans in the State of Alaska face within the V.A.
system. If you happen to live in the right place, you can get those
services. But if you are in a village and you have no way to get
to town, so to speak, those services that were promised you, wheth-
er you are a veteran or whether you are an Alaska Native/Amer-
ican Indian, are not available to you. That is rationing in all-capital
letters here.

Some of the Alaska Native health leaders have raised concerns
with me about reopening the Contract Health Services distribution.
I understand that the tribes are very much divided on this dis-
tribution formula, and as long as we have this chronic under-fund-
ing, they are going to be continue to be divided on the formulas.

We recognize that the negotiated rulemaking process is by na-
ture a very contentious process, and I would hope that we don’t put
the tribes in the position of battling over limited or scarce funds.

I want to ask you, Dr. Roubideaux, whether or not the THS keeps
track of the chronic under-funding of Contract Health Services.
How do you know what your unfunded balance is, I guess, if I can
frame it that way? Do you keep track?

Dr. ROUBIDEAUX. Yes. In the Contract Health Services Program,
we do track with the Indian Health Service programs what number
of cases are denied and deferred, so that we can have an estimate
of the numbers of cases that we were not able to fund.

Senator MURKOWSKI. And as you prepare for the budget coming
up here, do you plan on requesting funds to address the shortfall?

Dr. ROUBIDEAUX. Well, it is clear that the amount of resources
we have to pay for referrals is not adequate.

Senator MURKOWSKI. Tt doesn’t work.

Dr. ROUBIDEAUX. Yes. So as we look at our budget formulation
process, the first thing we look at is the recommendations from our
tribes. And our tribes have indicated that more funding for Con-
tract Health Services is a priority, so we do take that

Senator MURKOWSKI. Is a priority or their number one priority?
Have they specified?

Dr. ROUBIDEAUX. Yes, they do list the priorities in their budget
formulation recommendations, and T know that it is in the top
three, for sure. They also have other top priorities that include the
Indian Health Care Improvement Fund and improve contract sup-
port costs. But Contract Health Services is indicated as one of their
top priorities and we fully consider that as we develop our budgets.

Senator MURKOWSKI. Well, I would hope that you would. I would
hope that you would take a very critical look and review as to what
the chronic under-funding has been. We recognize that these are
difficult budget times, but as the Chairman has noted not only
today, but on many, many other occasions when T have sat at the
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dais with him, this is an issue that would be unacceptable any-
where else, and yet somehow, some way in Indian Country it is
just allowed to continue. The IHS budget is just, when it comes to
Contract Health support costs, it just hasnt been funded. And we
hear the stories of the consequences.

A little bit off-subject, but knowing that you were here during
the discussion about the dental health therapists, has the THS
taken a position on the expansion of the DHAT Program?

Dr. ROUBIDEAUX. The Department of Health and Human Serv-
ices has not taken a formal position on that issue, but we are re-
viewing the various positions.

Senator MURKOWSKI. Have you had a chance yourself to observe
what we have been able to do with the DHAT Program in Alaska?

Dr. ROUBIDEAUX. Yes, I have. I think it is a great program.

Senator MURKOWSKI. Well, T appreciate your attention to it. T do
think we recognize that we have worked hard to be out front in de-
veloping a model that will not only work in a very remote place like
Alaska, but that can be used in other parts of the Country if we
do it right. I think we have a pretty good model up there, and we
are saying we are open to the rest of the world to take a look at
it, review this, assess it. We are happy to share all that we know
of it, but we think that we have something very good and very posi-
tive coming in and we would certainly encourage the support from
THS on this.

Dr. ROUBIDEAUX. Well, T look forward to traveling to Alaska and
learning more about their programs. I actually was scheduled to be
there this week until the hearing was scheduled. So T look forward
to going there.

Senator MURKOWSKI. Oh, darn it. I was going to get her up there
in December.

[Laughter.]

Dr. ROUBIDEAUX. So as soon as I can, I will go and visit Alaska.
But T want to reassure all the Members of the Committee that re-
lated to the Contract Health Services Program, we believe that the
referrals that are made are medically necessary and that our pa-
tients deserve the highest quality of care. And as the Director of
the Indian Health Service, I am committed to working in partner-
ship with our tribes to look in our budget formulation to make Con-
tract Health Services a priority, as the tribes want us to, and also
to look at how we do the business of the Contract Health Services
Program to make sure that as many patients can get these refer-
rals as efficiently as possible.

Senator MURKOWSKI. T appreciate that and look forward to your
visit to Alaska. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Dr. Roubideaux, thank you very much. We will
excuse you. I know you have other things to do, and we appreciate
your patience today. Thank you for coming.

Dr. RoUBIDEAUX. Thank you very much.

The CHAIRMAN, Next, we will hear from Connie Whidden, who is
the Health Director of the Seminole Tribe in Florida, Hollywood,
Florida; and Mr. Mickey Peercy, the Executive Director of the
Health Services of the Choctaw Nation of Oklahoma in Durant,
Oklahoma.
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Let me thank the two of you for your patience as well.
You may proceed, Ms. Whidden. Thank you.

STATEMENT OF CONNIE WHIDDEN, HEALTH DIRECTOR,
SEMINOLE TRIBE OF FLORIDA

Ms. WHIDDEN. Thank you for the opportunity to be here today.
My name is Connie Whidden. I am a member of the Seminole Tribe
of Florida and have served as its Health Director for 15 years. 1
have been asked to provide testimony on the tribe’s experience with
Contract Health Service Program.

Under a self-governance compact with the THS, the Seminole
Tribe offers primary care programs at the ambulatory clinics lo-
cated on our reservation. We also operate the CHS programs. CHS
funding nationwide is extremely inadequate. Last year, the Semi-
nole Tribe received approximately $1.9 million for its CHS Pro-
gram. The tribe supplements these CHS funds significantly to en-
sure that eligible tribal members receive the care they need.

To address the unmet need, the tribe created and administers a
supplemental self-funded CHS member health plan. Eligibility is
limited to tribal members and descendants who are eligible for the
CHS Program. Consistent with the IHS regulations, all bene-
ficiaries must enroll in other programs for which they are eligible,
such as Medicare and Medicaid, in order to be eligible for services.

After our supplemental plan was established, Medicare paid first
for care to tribal members enrolled in Medicare. But approximately
18 months ago, Medicare began denying claims from patients cov-
ered by our supplemental plan. For example, one of our tribal
members who is enrolled in Medicare is in end-stage renal disease
and is undergoing dialysis treatment. Medicare approved the claim
early in the treatment, but then started to deny payments, assert-
ing that the patient has another resource, namely the tribe’s sup-
plemental plan which Medicare erroneously concluded was an em-
ployment-based plan. The patient has appealed the denied claims.

In the meantime, the tribe has paid the provider more than
$500,000 to assure that the patient has continued access to dialysis
service. Two weeks ago, tribal officials met with the Director of
CMS Financial Services Group. We explained that the tribe’s CHS
supplemental health plan is not an employment-based group health
plan, so the secondary payment rules are not a basis for denial of
Medicare payments.

We explained that the tribe’s plan supplements the CHS Pro-
gram. Federal regulations require that all alternate resources must
be used before the CHS Program will be responsible for any pay-
ment. The Director agreed to consult with THS officials before mak-
ing a final determination on the tribe’s request to correct the de-
nied Medicare claim. We understand that these conversations have
begun.

Mr. Chairman, the real issue here is whether the Federal Gov-
ernment will honor its trust responsibility to pay for medically nec-
essary services provided to tribal members through the CHS Pro-
gram as administered by the Seminole Tribe. If Medicare fails to
pay, it will be yet another broken promise to Indian people.

To truly fulfill the United States’ trust responsibility to Indian
people for health care, the CHS Program should be an entitlement
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program. Until that happens, however, we urge Congress to assure
that the Federal Government does not further abrogate its trust re-
sponsibility. If existing laws can be interpreted to allow CMS to
deny Medicare benefits on this basis, then the law need to be clari-
fied to assure that this practice does not continue.

I hope that CMS will quickly determine that Medicare is a pri-
mary payer for the Seminole tribal members whose claim has been
denied. If it does not, I look forward to working with this Com-
mittee and Congress to address this issue.

Thank you for the opportunity to testify today. My staff and I
will be happy to answer any questions you may have.

[The prepared statement of Ms. Whidden follows:]

PREPARED STATEMENT OF CONNIE WHIDDEN, HEALTH DIRECTOR, SEMINOLE TRIBE OF
FLORIDA

Chairman Dorgan, Vice Chairman Barrasso, and Members of the Committee,
good afternoon and thank you for the opportunity to be here today. My name is Connie
Whidden. I am a Member of the Seminole Tribe of Florida and have served as the Health
Director for the Tribe, which is headquartered in Hollywood, Florida, for 15 years. 1
have been asked to provide testimony on the Tribe’s experience of having to supplement
our Contract Health Service (CHS) program with tribal resources due to chronic
underfunding from IHS. Thave also been asked to describe the recent problems we
encountered when Medicare began to deny claims of tribal members who receive this
supplemental coverage despite Indian Health Service (IHS) regulations which make CHS
the payer of last resort.

The Tribe’s CHS Program

The Seminole Tribe of Florida currently has a compact of self-governance with
the THS under Title V of the Indian Self-Determination and Education Assistance Act
(ISDEAA). For decades, the Tribe has directly operated its own health programs. We
offer primary care programs at the ambulatory clinics located on our reservations, and we
also operate the CHS program through which we purchase health care services that are
otherwise not available to our patients at the Tribe’s clinics. Based on patient eligibility
for CHS, the Tribe authorizes CHS from certain specified providers, normally on referral,
based on medical necessity, priority of need and funding availability for such services.

In the past, these outside health care providers have been paid first by private
insurance or by Medicare and Medicaid when applicable, and thereafter by the Tribe’s
CHS program. The Tribe’s CHS program is responsible for payment only after all of a
patient’s other alternate resources are exhausted.

Chronic CHS Under-Funding and Tribal Supplementation of CHS

The status of CHS funding nation-wide is woefully inadequate and many tribes —
including the Seminole Tribe of Florida — struggle to provide CHS services when the
funding runs out mid-way through the fiscal year. This past year, for example, the Tribe
received approximately $1.9 million for its CHS program from IHS, excluding CHEF
fond reimbursements. These funds are very limited and they failed to meet our members’
CHS needs. In fact, if we had relied solely on these funds we would have had to stop
providing CHS services by the end of the first quarter of the fiscal year. Instead, the
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Tribe chose to supplement these IHS CHS funds with $36 million of its own to ensure
that eligible tribal members receive the care they need through out the year.

Because the CHS unmet need is so great, the Tribe created a supplemental plan
through which the Tribe annually funds the unmet need. The Tribe funds and administers
the plan itself. Eligibility for this supplemental coverage is limited to tribal members and
descendants who are eligible for the CHS program. Consistent with THS regulations, all
beneficiaries must enroll in other programs for which they are eligible — such as Medicare
and Medicaid — in order to be eligible for services paid for by CHS, including the Tribe's
supplement to CHS. The Tribe's plan is an integral part of our CHS program.

CMS Incorrectly Issues Denials of Payment

Under federal regulations,” the CHS program is residual to all other payers,
including Medicare and Medicaid. This is the “payer of last resort rule,” and is extremely
important because CHS funding is so scarce. This rule also assures that Indian people
enrolled in Medicare and Medicaid can fully utilize these benefits to the same extent as
non-Indians enrolled in those programs — without having the value of those benefits
diminished to secondary status by the rights and benefits they receive by virtue of their
status as Indian people to whom the United States owes a trust obligation.

Because the Tribe's plan supplements its overall CHS program, we believe that
Medicare should be the primary payer for services provided to a beneficiary enrolled in
Medicare, In other words, the CHS program continues to be the payer of last resort and
that rule does not change merely because the Tribe has supplemented its under-funded
CHS program with tribal funds. The Tribe’s plan explains that it is supplemental to and
part of the Tribe’s CHS program and that the plan will always act as the payer of last
resort whenever a person has other insurance coverage, including Medicare and
Medicaid.

After our supplemental plan was established, Medicare paid first for care to tribal
members enrolled in Medicare. But approximately 18 months ago Medicare began
denying claims from patients covered by our supplemental plan. The denials were
primarily based on what is known as “Reason Code 34294,” which means that the claims
must be billed to an available employer group health plan. Upon inquiry, we learned that
the denials were based on an erroneous view that the Tribe’s CHS supplemental plan is
an employee benefit plan to which CMS is a secondary payer.

For example, a Tribal member who is enrolled in Medicare is in end-stage renal
disease and is undergoing dialysis treatments, Medicare approved the claims early in the
treatment, but thereafter started to deny payment asserting that the patient has another
resource — namely the Tribe’s supplemental plan which Medicare erroneously
characterizes as an employment-based plan.

! 42 DFR §136.61.
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The patient has appealed the denied claims, but in the meantime the Tribe has
paid the provider more than $500,000 to assure the patient has continued access to
dialysis services. The Tribe has also worked out temporary payment arrangements with
other service providers with the understanding that the Tribe would be repaid once the
problems are resolved with Medicare.

The Tribe’s Efforts To Reverse Denials

The Tribe has tried to work with Medicare staff at the local level to reverse these
erroneous denials. When our efforts to achieve correction at the local and regional level
failed, we sought assistance from Jonathan Blum, the Director of the Center for Medicare
Management. Tribal Chairman Mitchell Cypress wrote to Mr. Blum last August,
providing a detailed explanation of the issue and rationale for why the CHS payer of last
resort should continue to apply for Seminole Tribal members receiving care through the
CHS program. He asked that Mr. Blum meet with Tribal representatives to resolve the
issue. Ihave attached that letter to my statement and ask that it be included in the official
hearing record.

After three months of phone calls and emails to follow up on our meeting request,
Tribal officials recently met with Gerald Walters, Director of CMS’ Financial Services
Group, to pursue the matter Mr. Walters apologized for the delay in responding to the
Seminole Tribe, and pledged to resolve the issue promptly. We explained to Mr, Walters
that the Tribe’s CHS supplemental health plan is not an employment-based “group health
plan” as that term is defined in the MSP rules and in the Social Security Act, so the
Medicare Secondary Payer (MSP) rules regarding group health plans are not a basis for
denial of Medicare payments. “Group health plans,” to which Medicare benefits are
secondary, pertains primarily to insurance being provided in an employment-based
context. Mr, Walters told us that CMS considers “group health plans” under the MSP
rules to include a variety of relationships that are not limited to employer-employee types
of plans, like the Tribe’s member plan. We have not, however, been able to find any
substantiation for this position in the applicable law or CMS regulations.

We explained that the Tribe’s plan supplements the CHS program which is the
payer of last resort under Federal regulations. These regulations require that all alternate
resources must be accessed and used before the CHS program will be responsible for any
payment. While it is generally unquestioned that Medicare is the primary payer when
CHS is involved, applicable regulations are not being honored with respect to our
supplemental plan.

Resolution of the problem was not achieved at the meeting with Mr, Walters, but
he did agree to consult with IHS officials to learn more about the CHS program and the
payer of last resort policy before making a final determination on the Tribe's request to
correct the denied Medicare claims, We understand that CMS-IHS conversations have
begun.
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Conclusion

Mr. Chairman, the real issue we are confronting here is whether the federal
government will honor its trust responsibility to pay for medically necessary services
provided to Tribal members through the CHS program as administered by the Seminole
Tribe pursuant to its self-governance agreement. The current discussions between CMS
and IHS are taking place to reconcile apparent inconsistencies between CMS regulations
governing Medicare and IHS regulations governing the CHS program,

We believe that the correct legal conclusion is that Medicare is the primary payer
in the circumstances described above, If CMS reaches a different conclusion, we believe
it is the responsibility of the Congress to consider the broader policy implications at
stake. As part of its trust responsibility to Indian tribes the Federal government has the
obligation to provide health care to Indian people. If Medicare will not pay for necessary
medical care for Seminole tribal members because the Seminole Tribe has stepped in to
supplement the CHS program, it will be yet another example of the United States failing
to meet its trust responsibility to Indian people.

Our Tribe is not the only tribe that supplements inadequate CHS funding levels.
All tribes who can afford to do this do it because they want to advance the health status of
Indian people. Our efforts should be encouraged, not discouraged. We and other tribes
should not suffer adverse consequences when we attempt to do the right thing. It goes
without saying that if CHS were fully funded, tribes would not be placed in the position
of having to do the Federal government's job for it. To ensure that the United States’
trust responsibility to Indian people for health care is fully realized the CHS program
should be an entitlement program.

Until that happens, however, we urge Congress to take whatever steps are
necessary to assure that the Federal government does not further abrogate its trust
responsibility to Indian people by denying Medicare benefits to tribal members because
tribal governments take steps to supplement woefully inadequate CHS funding levels. If
existing law can be interpreted to allow CMS to deny Medicare benefits on this basis,
then the law needs to be clarified to assure that this practice does not continue,

I hope that CMS will quickly determine that Medicare is the primary payer for
Seminole Tribal members whose claims have been denied. If it does not, I look forward
to working with this Committee and the Congress as a whole to address this issue, which
has significance not just for the Seminole Tribe, but for all of Indian Counry.

Thank you for the opportunity to testify today. I will be happy to answer any
questions you may have.
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Triba) Officers:
MITCHELL CYPRESS
Chairman
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6300 STIRLING ROAD
HOLLYWOOD, FLORIDA 33024

MICHAEL P. TIGER
Treasurer

August 21, 2009

Via Telefax and U.S. Mail

Jonathan D. Blum, Director
Center for Medicare Management
DHS/CMS/OA

200 Independence Avenue
Washington, D.C. 20201

Re:  Medicare As Primary Payer
Dear Mr. Blum:

The Seminole Tribe of Florida (“STOF”) is seeking your assistance to resolve an
outstanding issue involving coordination of benefiis between the STOF and Medicare. The
STOF believes that several Medicare claims have recently been denied by, the Centers for
Medicare and Medicaid Services (“CMS™) based on an improper application of the Medicare
secondary payor rules to the STOF’s health care beneficiaries. The STOF thinks the law is clear
that Medicare is the primary payer in the situations at issue and that the claims should not have
been denied. Any help you could provide to resolve this matter would be greatly appreciated.

We begin by providing the background giving rise to our request and then outline our
view of the relevant issues:

Background

As you know, the United States has a trust responsibility to provide health care to
Indians. Generally, this responsibility is performed by the Indian Health Service (“THS”) which
carries out Indian health programs with atnual appropriations from Congress. But Federally-
recognized tribes — such as the STOF — may elect to take over operation of their IHS health
programs under agreements issued pursuant to the Indian Self-Determination and Education
Assistance Act (“ISDEAA™), utilizing funding supplied by IHS.

The STOF has directly operated its health program for decades and currently does so
under a compact of self-governance authorized by Title V of the ISDEAA. It offers primary care
programs at the ambulatory clinics on its reservation, and operates the Contract Health Services
(“CHS”) program through which IHS and tribes purchase health care services that are not
available in the Indian health care facilities.
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Under federal regulations, the CHS program is residual to all other payers, including
Medicare. This pelicy is extremely important because CHS funding is so scarce. Of equal
importance, however, is the fact that these regulations assure that Indian people enrolied in
Medicare can fully utilize their Medicare benefits to the same extent as non-Indians enrolled in
that program without having the value of those benefits diminished to secondary status by the
rights/benefits they received by virtue of their status as Indian people to whom the United States
owes a trust obligation.

Because the CHS funding the STOF receives {rom the IHS is so limited and the unmet
need is so great, the STOF determined that it had to supplement its meager CHS budget to assure
that Tribal beneficiaries can receive the level of care to which they are entitled, The STOF
created a self-funded supplemental plan for which its members and descendants are eligible
(hereinafter “STOF self-funded member health plan™). It is intended to supplement the CHS
program.

Since its self-funded member health plan is supplemental to CHS, the STOF believes
that, like the CHS program itself, Medicare is the primary payer when a beneficiary is enrolled in
Medicare. The STOF self-funded member health plan, as a supplement to the CHS program and
consistent with the Tribe’s Compact and Funding Agreement with the THS, is responsible for
payment only after all of a patient’s other alternate resources are exhausted. The Plan Document -
for the STOF self-funded member health plan explains that whenever a person covered by the
plan has other insurance coverage, including Medicare and Medicaid, the plan will always act as
the payer of last resort.

Recently, bowever, CMS denied Medicare benefits to patients who received CHS
services authorized by the STOF because those patients also happen to be covered by the STOF
self-funded member health plan. The denials were based on the erroneous view that the STOF
self-funded member health plan is an employee benefit plan to which CMS is a secondary payor.
For example, one recent denial of Medicare coverage was based on “Reason Code 34294,”
where CMS said the “claim submitted as Medicare primary and a positive ESRD/EGHP record
exists . . . claim should be billed to the employer group health plan.”

The STOF believes the denials were incorrectly issued and that Medicare should be
considered the primary payer when the STOF’s CHS eligible beneficiaries receive CHS services.
For the past few months Tribal staff has been engaged in discussions with CMS staff to seek
resolution on this issue, The STOF has worked with Diane Thorton, the CMS Native American
contact for the Atlanta Region, and Rodger Goodacre, a member of the CMS Tribal Affairs
Group., While these individuals have provided helpful information, they and the STOF have to
date not been able to resolve the outstanding denials. We understand the issue is being reviewed
internally at CMS but without any input from the STOF.
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Discussion

The STOF believes that its self-funded member health plan is residual to Medicare for
two reasens: (1) The Tribe's self-funded member health plan is not a “group health plan,”
~ (“GHP”) so the Medicare secondary payer rules regarding GHPs do not apply; and (2) The
STOF’s self-funded member health plan supplements the STOF’s CHS program in which the
STOF is the payer of last resort. We address each of these reasons in greater detail below.

1 The Medicare seconaary payer rules do not require denial based on the STOF’s self-
funded member health plan.

Section 1862 of the Social Security Act makes Medicare the secondary payer for services
to the extent payment has been made or can reasonably be expected to be made under a group
health plan, large group health plan, workers’ compensation plan, liability insurance or no fault
insurance. 42 U.S.C. §§ 1395y(bY1)(AYD), (v), 1395y(b)X2)(A). The basic rule is stated in the
CMS regulations as follows: “Medicare benefits are secondary to benefits payable by a primary
payer even if State law or the primary payer states that its benefits are secondary to Medicare
benefits or otherwise limits its payments to Medicare beneficiaries.” 42 C.F.R, § 411.32
(emphasis added). The term “primary payer” in the context of that regulation means an entity
that is responsible for payment under a “primary plan,” which in turn is defined as a group health
plan, a worker’s compensation law or plan, an automobile or liability insurance policy or plan, or
no-fault insurance, 42 C.F.R. §411.22

Because the STOF self-funded member health plan is not workers’ compensation,
liability insurance or no fault insurance, the question is whether it constitutes 2 GHP for purposes
of applying the Medicare secondary payer rule. The answer is that the STOF self-funded
member health plan is not a GHP. ’

The term “GHP” is defined at Section 1862 of the Social Security Act as follows: “[Tlhe
term “group health plan’ has the meaning given such term in section S000(b)(1) of the Internal
Revenue Code of 1986, without regard to section 5000(d) of Title 26.” 42 U.S.C. §
1395y(b)(1)(AX¥). Section 5000(b) of the Internal Revenue Code in turn defines GHP as
follows: “[A] plan . .. of, or contributed to by, an employer . . . or employee organization to
provide health care (directly or otherwise) to the employees, former employees, the employer,
others associated or formerly associated with the employer in a business relationship, or their
families.” 26 U.S.C. § 5000(b). Thus, to be a GHP, there must be an employment relationship
where the insurance is being provided to employees (current or former) and/or employees’
families.

This employment-related definition is carried-forward by CMS in its regulations
implementing the secondary payer rules: “Group health plan (GHP) means any arrangement
made by one or more employers or employee organizations to provide health care directly or
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through other methods such as insurance or reimbursement, to current or former employees, the
employer, others associated or formerly associated with the employer in a business relationship,
or their families . .. .” 42 C.F.R. § 411.101. See also Medicare Secondary Payer Manua} § 20
(Rev. 65, 03-20-09) (“The term “GHP” means any arrangement of, or contributed to by, one or
more employers or employee organizations to provide health benefits or medical care directly or
indirectly to current or former employees, the employer, others associated or formerly associated
with the employer in a business relationship, or their families.”).

The STOF self-funded member health plan is not a GHP because eligibility for
enrollment is not at alf related to employment with the STOF. The plan is provided by the STOF
solely to its Tribal members and descendants of Tribal members to supplement an inadequately
funded federal program. The plan is not contingent on or related in any way to employment with
the STOF,

The STOF self-funded member health plan thus is not a GHP as that term is defined in
the Social Security Act, the Internal Revenne Code, or CMS’s regulations or policies
implementing the Medicare secondary payer rules, As the CMS’s Medicare Secondary Payer
Manual recognizes, “A plan that does not have any employees or former employees as enrollees .
. . does not meet the definition of a GHP and Medicare is not secondary to it.” Manual § 20
{defining “GHP™). Accordingly, the STOF believes that the Medicare denials at issue —based on
erroneously treating the STOF self-funded member health plan as a GHP — are incorrect.

2. The STOF is the payer of last resort.

As explained above, the STOF’s self-funded member health plan is provided to STOF
members and descendants in order to supplement the STOF’s CHS program, which the STOF
carries out under its Title V compact of self-governance and funding agreement with the Indian
Health Service. The STOF’s CHS program is intended to pay for health care services that are
outside of the scope of services provided within the STOF’s own health care facilities. Based on
patient eligibility for CHS, the STOF authorizes CHS from certain specified providers, normally
on referral, based on medical necessity, priority of need and funding availability for such
services. However, like many other tribes around the country, STOF does not receive nearly
enough CHS funds from the [HS to meet the need for CHS services. The STOF thus developed
its self-funded member health plan in order to supplement the CHS program for STOF members
and descendants.

Under the ISDEAA and the Tribe’s Title V agreements with the IHS, the STOF has
authority to redesign the programs it has assumed from the IHS, such as the CHS program, “in
any manner which the STOF deetns to be in the best interest of the health and welfare of the
Indian community being served,” so long as STOF does not deny eligibility for services in doing
s0. STOF Title V Self-Governance Compact, Art. I, § 4 (Amended and Restated FY 2004)
(hereinafter “Compact™); FY 2009 Funding Agreement, § 4(c); 25 U.S.C. § 458aaa-5(¢). The
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STOF may also consolidate its Title V programs and the associated funds it receives in its
funding agreement from the IHS with the STOF’s own funds or funds from other sources,
provided the programs are allowable for inclusion in the STOF’s funding agreement. Compact,
Art, I, § 9; 25 U.S.C. § 458aaa-5(e). The STOF accordingly exercised such authority when it
created the STOF self-funded member health plan to supplement the CHS program and
inadequate CHS funding with STOF funds, STOF is thus carrying-out the STOF self-funded
member health plan as part of the Title V self-governance compact and funding agreement.

The STOF self-funded member health plan, as part of the STOF’s CHS program, is the
payer of last resort. The IHS regulations provide that all alternate resources must be accessed and
used before the CHS program will be responsible for any payment:

(@) The IHS is the payor of last resort for persons defined as eligible for contract health services
under the regulations in this part, notwithstanding any State or local law or regulation to the
contrary.

(b) Accordingly, the IHS will not be responsible for or authorize payment for contract health
services to the extent that:

(1)  The Indian is eligible for alternate resources, as defined in paragraph (c) of this section,
or
(2)  The Indian would be eligible for alternate resources if he or she were to apply for them,

or

(3)  The Indian would be eligible for alternate resources under State or local law or regulation
but for the Indian’s eligibility for contract health services, or other health services, from the THS
or IHS funded programs.

(c) Alternate resources means health care resources other than those of the IFHS. Such resources
include health care providers and institutions, and health care programs for the payment of health
services -including but not limited to programs under titles XVIII or XIX of the Social Security
Act (i.e., Medicare, Medicaid), State or local health care programs, and private insurance,

42 C.FR. § 136.61(b)-(c).

CMS recognizes its position as primary payor when CHS is involved. For example,
Section 50.1.5 of the CMS Medicare Benefit Policy Manual (Rev. 102, 02-12-09) states that
“[1]n the case of such contract health services fo Indians and their dependents entitled under the
Indian Health Service (IHS) program and Medicare, Medicare is the primary payer and the IHS
the secondary payer.”

The STOF thinks that for CHS eligible beneficiaties of the STOF, who are covered by the
STOF self-funded member health plan as supplemental to the STOF’s CHS program, Medicare
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is the primary payer for CHS services. The STOF’s CHS program and self-funded member
health plan are the payers of last resort.

Any other outcome would essentially penalize the Tribe for its “good deed” of stepping
in to augment a vital federal Indian health program which has never been finded at the
appropriate level of need, and would put the STOF in the position of subsidizing the Medicare
program.

Conclusion

Because the STOF self-funded member health plan is not a GHP and the STOF s a payor
of last resort, the STOF asks that CMS reverse its previous decisions to deny payment of claims
to STOF beneficiaries under the Medicare secondary payer rules. The STOF asks for your
assistance in clarifying this issue with CMS staff. We would like to work together with you to
revisit the various denials of Medicare payment as soon as possible. Many of the provider bills
for which Medicare issued denials have been pending for several months and need to be quickly
resolved,

The STOF would appreciate it if you and your staff could meet with us as soon as
possible so that we can discuss and resolve these issues. We will be in touch with your office to
schedule a mutually agreeable time to meet. Thank you in advance for your time and attention fo
this important matter.

Sincerely,

Mitchell Cypress
Chairman of the Tribal Council

ce: Connie Whidden, Director, Health Administration, Seminole Tribe of Florida
" Jim Shore, General Counsel, Seminole Tribe of Florida
Geoff Strommer, Esq.
Diane Thorton, CMS
Rodger Goodacre, CMS
Kitty Marx, Director, Tribal Affairs Group, CMS Office of External Affairs
Yvette Roubideaux, Director, IHS
Hankie Ortiz, Director, Office of Tribal Self-Governance, THS
Richie Grinnell, Director, NAO
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HEALTH ADMINISTRATION
3006 JOSIE BILLIE AVENUE
HOLLYWOOD, FLORIDA 33024

February 4, 2010

The Honorable Byron Dorgan
Chairman

Committee on Indian Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

On December 3, 2008, | had the honor of testifying before the Committee on Indian Affairs at a
hearing entitied "Promises Made, Promises Broken: The Impact of Chronic Underfunding of Contract
Health Services.” During that hearing [ discussed a problem the Seminole Tribe of Florida was
having with Medicare denying claims submitted by Seminole tribal members enrolled in our self-
funded plan that supplements the Contract Health Services program. In my testimony | indicated that
the Tribe had recently met with Mr. Gerald Walters, Director of CMS' Financial Services Group, and
that he had agreed to look into the issue. :

| am pleased to report that Tribal Chairman Mitchell Cypress recently received a letter from Mr.
Walters notifying him that CMS agrees that Medicare is the primary payer when a tribe member
receives health services under the self-funded plan. He indicated that he had instructed his staff to
work to "ensure that any earlier incorrect denials are reversed and that denials do not ocour in future
similar situations.” Indeed, Medicare has begun processing tribal member claims that previously
were denied and Mr. Walters' staff has been responsive and helpful in expediting the process.

We very much appreciate the efforts of IHS Director Roubideaux and her staff, who met with CMS to
explain the CHS payer of last resort rules. We also want to commend CMS Financial Services Group
Director Gerald Walters for his responsiveness to our concerns. After 18 months of unanswered
questions to CMS at the local, regional and national level, Mr. Walters turned around the incorrect
Medicare denials in less than 60 days.

[ understand that the official hearing record is no longer open, but | wanted to be sure to inform you of
the positive resolution to this significant issue for the Seminole Tribe. Please feel free to contact me if
you have any questions or would like more information.

Sincerely,

@ZM il

Connie Whidden, MSW
Health Director

The CHAIRMAN. Ms. Whidden, thank you very much for being
here, and your testimony.
Mr. Peercy, you may proceed.

STATEMENT OF MICKEY PEERCY, EXECUTIVE DIRECTOR OF
HEALTH SERVICES, CHOCTAW NATION OF OKLAHOMA

Mr. PEERCY. Thank you, sir. I have a voice problem so I am going
to be sucking water as we go, but I wanted to thank the Committee
for the invitation. I am Mickey Peercy, Choctaw Nation of Okla-
homa, Executive Director of Health.

Choctaw Nation covers 10.5 counties in Southeast Oklahoma,
very rural there. We have a 37-bed hospital and eight ambulatory
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clinics that cover a space about the size of Vermont. We have about
200,000 primary patient visits per year, a user population of about
40,000, as well as about 520 births.

Today, I am going to speak to you as a clinical social worker, so
it is not going to be a lot of empirical stuff, but it is, with 25 years
of experience in working with tribal health programs and working
with Indian Health Service, I am sorry that Dr. Roubideaux left.
I think she had read my testimony and felt like T had insulted her
in my testimony. That wasn’t the intent at all, and she and T get
along real well, so we will work through that.

I am not going to describe to you what Contract Health is. 1
think that Dr. Roubideaux did a great job of doing that. You folks
on this distinguished panel know what CHS is. You know it is ra-
tioned care. You also know CHS is woefully under-funded, as well
as all of THS.

We applaud Chief Pyle. T wanted to make sure that you knew we
applaud the movement that Congress is making this year and 2010
with the $144 million increase. We ask that that be done at least
in a lump sum next year or in a five-year increment so at least that
same amount of significant money. There has to be significant
money put in the system.

I think what Dr. Roubideaux might have had an issue with is I
wanted to contrast a little bit of what Indian Health Service, how
they run CHS, and how tribal-operated programs, specifically Choc-
taw’s, would run.

And my observation is that Government employees, not just In-
dian Health Service, have a real problem dealing with private sec-
tor individuals. Keep in mind, CHS is private sector-driven. It is
outside of the Indian Health Service. It is outside of V.A. We go
from our primary care facility to that next level, which is private
sector. And when government and private sector get together, it
doesn’t hardly ever work out, the two different mind-sets. And that
is what T think the issue is with, especially with Indian Health
Service. And again, I have been around it for many years in terms
of the issues that, you know, the staff in Indian Health Service,
they are good people, but they have rules, regulations. They have
this new USMF system that 1 guess all the Government has, that
you can’t, which is cumbersome, it takes forever, the rules, the reg-
ulations that take forever.

On the other side, and I guess just to talk a little bit about the
private sector, those folks expect to be paid. You know, they are
running their own business. They are running their own labs. They
are running their own radiology services. They expect to be paid,
and they don’t want to wait for a year to be paid, and they don’t
want to wait six months. If you make a referral, they expect to be
paid within a reasonable time.

It is really tough in the world of government to get something
like that done, and I think that is a real drawhback for the Service.

In most cases, in my experience, Federal employees always have,
and I think you heard Dr. Roubideaux say, you know, it is Federal.
We don’t have deficit spending. If we run out of money, we run out
of money. And Feds, in my experience, tend to use that, if you are
dealing with private sector folks and payment folks, you always can
say, we are the Government.
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In contrast with the tribally-operated program, you know, if our
system turned down somebody for CHS in McAlester, Oklahoma, I
am probably going to see that person at the next community meet-
ing. And T am probably going to see that person. They are family.
They are community family and they are voters for the tribe.

So I do think that tribal programs are better able to operate CHS
programs, have it easier because we can go out to that doc, and if
I have a doc that needs to be paid within a short period of time,
we can do a quick check in about three days. You know, so we can
function better with the private sector, whether that be hospitals,
diagnostic labs or anybody else, than the Indian Health Service.
We have that advantage. Plus that is our family.

And I know my time has run out, so I will try to speed up real
quickly, sir.

What we would like to see and what we are starting to do at
Choctaw, instead of—I know Dr. Roubideaux mentioned the lady
you mentioned would go to the CHS office—and a lot of what or
would have been in CHS offices are those clerks who take that in-
formation and they look at it. What we try to do and what we are
trying to do is turn our people into case managers, instead of say-
ing no and writing the letter and sending the letter out.

We are trying to case manage, make sure that we sit down with
them, make sure we explore those resources, make sure we get
back to them. There is a way of saying no to someone without send-
ing a letter. And there is a way of putting somebody on a list and
continuing to work with them.

So we are trying to change the scope of our Contract Health
Service to a case management, and try to change the name of it.
And I would like to see us work, tribes with IHS, in maybe taking
a look at developing that model.

One thing I also wanted to mention, when Dr. Roubideaux was
talking about, T think the question was asked about deferred and
denials. That is a list, but in my experience over the years, when
doctors don’t think that service is going to be paid, they don’t send
a referral. So you don’t have a denied and referral. So T think the
number of denieds and deferrals are probably under-tabulated.

And with that, T will just make quick recommendations. The fi-
nance piece, encourage Indian Health Service and tribes to look for
best practices and let us work together not on the funding method-
ology, but on how we deal with best practices in taking care of our
patients, and how we deal with the private sector. I think the fund-
ing methodology was put in place, I worked on that work group in
2001, and it was put together. But this is the first year that that
methodology ever hit. There was never ever enough funding to
make that methodology work. So I would suggest we leave that in

lace,
P And T would just answer questions.
[The prepared statement of Mr. Peercy follows:]

PREPARED STATEMENT OF MICKEY PEERCY, EXECUTIVE DIRECTOR OF HEALTH
SERVICES, CHOCTAW NATION OF OKLAHOMA

Good Morning Chairman Dorgan, Vice-Chairman Barasso and distinguished
Members of this Committee. On behalf of Chief Gregory E. Pyle, of the Great Choe-
taw Nation of Oklahoma, I extend to you the support of the people of the Choctaw
Nation to work with you in addressing the priority issues of Native American peo-
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ples. Thank you for inviting the Choctaw Nation to provide testimony on the des-
perate need for contract health services funding.

The Choctaw Nation of Oklahoma is and American Indian Tribe organized pursu-
ant to the provisions of the Indian Reorganization Act of June 26, 1936-49.
Stat.1967. and is federally recognized by the United States Government through the
Secretary of the Interior. The Choctaw Nation of Oklahoma consists of ten and one-
half counties in the southeastern part of Oklahoma and is bordered on the east by
the State of Arkansas, on the south by the Red River, on the north by the South
Canadian, Canadian and Arkansas Rivers, and on the west by a line slightly west
of Durant that runs north to the South Canadian River.

We have been operating under a compact of Self-Governanece since 1995 in the In-
dian Health Service/Department, of Health and Human Services and in the Bureau
of Indian Affairs/Department of the Interior since 1996. The Choctaw Nation of
Oklahoma believes that responsibility for achieving self-sufficiency rests with the
governing body of the Tribe. It is the Tribal Council's responsibility to assist the
community in its ability to implement an economic development strategy and to
plan, organize and direct Tribal resources in a comprehensive manner which results
in self-sufficiency. The Tribal Council recognizes the need to strengthen the Nation’s
economy, with primary efforts being focused on the creation of additional job oppor-
funities through promotion and development. By planming and developing its own
programs and huilding a strong economic base, the Choctaw Nation of Oklahoma
applies its own fisecal, natural, and human resources to develop self-sufficiency.
These efforts can only succeed through strong governance, sound economie develop-
ment and positive social development.

Issue

Contract Health Service (CHS) is the most complex and dysfunctional service de-
livered by the Indian Health Service, Tribally Operated Health Program (IT) health
care delivery program. CHS is designed to refer patients and reimburse providers
outside the IT system for medical serviees provided to American Indians/Alaska Na-
tives (AIAN) patients. CHS services consist of those serviees not provided by the IT
hospitals and clinies. The Congress is aware of what CHS is designed to do. The
question is how it can be improved.

The most logical way to fix the contract health problem is to provide adequate
funding for the IT system. The Congress is also aware of the marginal funding level
for ITs overall, and specifically in this line item. 2010 appropriations level for CHS
is a positive step and needs to be continued, with that type of increase for the next
5 years. At this point, we know that some tribal health programs receive assistance
in their health programs budget, some specific to CHS, from their tribal govern-
ments. Not all tribes have the developed and economic development base that allows
this support. Also, in most cases these tribal funds are not recurring and cannot be
counted on long term. Significant federal funding over the next several years is crit-
ical.

An important aspect of CHS that has been difficult for the Indian Health Service
to work with is the private seetor relationship. Administrators and Providers must
work in a collaborative effort with hospitals, clinies, imaging services, diagnostic
lahs and doctors who provide services in a whole different world than the IT system.
As much as providing quality service, they are driven by the hottom line, the reim-
bursement. They expect to be paid for their service.

Federal employees in the Indian Health Service do not, and will not ever, fully
understand the private sector concept. They have always had the ability to fall back
on the federal system. In most cases federal employees do not concern themselves
with the private sector providers who refuse to see our patients because they are
either not getting paid or have to wait as much as a year for payment. The anti-
deficiency act is always there. This is not to say that federal staff are bad, they are
just always going to err on the side of the government. It is in their DNA.

Whether you receive, in some cases, a life or limb saving procedure should never
be determined on the basis of if you called in within 72 hours of an incident or hos-
pitalization, or whether the committee could not meet on a certain day, or if it is
after July 1, and the funds are gone. We must provide case management.

Many Tribally Operated Health Programs have reached out to private sector spe-
cialty care facilities and providers and have formed strong partnerships with them
to include: quality of care issues, authorization/referrals, and expectation of pay-
ments. In addition, Tribally Operated Programs own the responsibility of the pa-
tient. The patient is family, a community member and a voter. It is imperative that
they are treated with respect, even if the funds are not available for a serviee; the
way this is conveyed to a patient is important. We are changing the scope of work
for our staff members that work in the CHS environment. It not acceptable to just
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say “No”. This staff will be trained in Case Management. All staff must be trained
to work with outside vendors and most importantly with our patients.

There are “best practice models” for CHS out there within the Tribally Operated
Programs. They are not petrfect, as we are all underfunded. We need to share those
models, and others have to be ready to listen.

Recommendations

2010 appropriations for CHS was a good faith beginning for Congress. Additional
fiscal support of at least at the 2010 level should continue for the next 5 years.

Strongly encourage the Indian Health Service to explore some “hest practice mod-
els” of tribal programs around the areas of customer service, collaboration with re-
ferral sources, case management and fund management.

Currently the Senate Committee on Indian Affairs is working on S. 1790, Reau-
thorization of the Indian Health Care Improvement Act. There are two sections
within that legislation that are controversial. Section 131, proposes a negotiated
rule-making process to develop a distribution formula for the CHS program. The
Choctaw Nation of Oklahoma strongly recommends that this provision be deleted.
A funding formula was developed in 1999 through consultation with Tribal leaders.
It is ironic that 2010 is the first year that a CHS increase has contained encugh
resources to trigger this funding methodology. Section 192 of 8. 1790 proposes estab-
lishing a new Contract Health Service Delivery Area (CHSDA) for North and South
Dakota. We fear that if this happens the result could be an attempt to shift funds
from one Area to another which will have a tendency to pit tribe against tribe. We
ask that this provision not be allowed to proceed.

Establish a regular hearing before this Committee to ensure progress.

The Choectaw Nation of Oklahoma strongly requests that Congress respect the
sovereignty of Tribal Governments in defining their citizens. We are defined by the
Dawes Commission and our Constitution.

Conclusion

There is no “magic bullet” fix for the underfunding of Contract Health. The issue
critically affects all Tribes. The Choctaw Nation of Oklahoma strongly urges this
Committee, and the entire Congress to work with Tribes and with each other to
remedy this long-standing problem. We stand ready to assist the Committee in any
way we can.

On behalf of the Choctaw Nation of Oklahoma, and Chief Gregory E. Pyle, I ap-
preciate the opportunity to offer our Tribe's views on the needs of the Contract
Health Services system.

Thank you for allowing me to testify today.

The CHATRMAN. Mr. Peercy, you just indicated that doctors, I as-
sume you are talking about doctors at the THS.

Mr. PEERCY. At the clinic.

The CHAIRMAN. The IHS clinics, will decide not to defer if they
think it is going to be turned down anyway. Is that correct?

Mr. PEERCY. True.

The CHAIRMAN. So you think that perhaps we are getting less
than accurate information about how much Contract Health Serv-
ices are denied because some was just not referred that probably
should be just because the doctor says this isn’t going to happen.

Mr. PEERCY. Yes, sir.

The CHAIRMAN. Tell me about your notion of case management.
I mean, you are talking about case management. Describe what
you mean by that. I mean, if someone comes in with a medical con-
dition and there is no money in Contract Health Service, what does
case management mean to a pain?

Mr. PEERCY. Case management has to do with really doing an as-
sessment on the sociceconomic side of that patient in terms of are
there really any resources out there? Is there, if it is a medication,
is there a needy meds number you can call? There are many phar-
maceutical companies who will provide medications. That may not
be in our formulary. There are many foundations out there. There
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is St. Jude’s. There are many places that people can sit with and
say, well, we can’t go this way; let’s go this way.

And you know, Choctaw CHS folks werent trained that way
until a couple of years ago, and we are trying to start training
them. The thing comes in, do they meet the eligibility, are they liv-
ing in our geographical area, did it come within 72 hours of when
it was supposed to, was a phone call made. And T heard Dr.
Roubideaux, it is right—mention A, B, C, D, C. How many things
kept people out?

Well, we are trying to look for things that get people in.

The CHAIRMAN. All right. T mean, case management is not a sub-
stitute for the health care. Your case management is a way to try
to find a road into the health care system.

Mr. PEERCY. Yes, sir.

The CHATRMAN. Ms. Whidden, how many members of the tribe
that you represent?

Ms. WHIDDEN. We have approximately 3,500 enrolled members
and another 200 descendants of the Seminole Tribe that we provide
services to.

The CHAIRMAN. You described that the tribe set up a supple-
mental system that would be available to assist those who need
help when the Contract Health money is not available. And then
you indicated those who are Medicare-eligible would have Medicare
billed, which T understand. Medicare would be billed for the proce-
dure first, and Medicare was paying that, and then decided, no, we
are not going to pay it. This is because the supplemental system
the tribe set up means that Medicare doesn’t have to pay it. The
supplemental system should be called upon first.

Has anyone done a legal analysis of that? I mean, tell me, how
did you discover this? They just began denying claims?

Ms. WHIDDEN. Yes, it did. We worked at the local, when it was
first denied, we worked at the local and regional offices trying to
resolve this and trying to see why it had been paid, and now all
of a sudden it was being denied. And T think in my presentation,
they said something about reason such-and-such number, which
turned out to be they thought that our tribal members had insur-
ance which was employment insurance, and that was not the case.

So after 18 months of back and forth, a couple of weeks ago we
came up to Baltimore, met with the CMS people and that is when
we began to see what the differences were and we did tell them
that it is not an insurance plan; that it is a supplement to CHS.

The CHAIRMAN. Is it now resolved or not?

Ms. WHIDDEN. No. Tt is not.

The CHAIRMAN. Okay. Does your tribe run out of Contract Health
Service money in the year?

Ms. WHIDDEN. Yes.

The CHAIRMAN. When?

Ms. WHIDDEN. By the end of the first quarter.

The CHAIRMAN. So at the end of the first three months of the
yvear, you are out of Contract Health Service money?

Ms. WHIDDEN. Yes.

The CHATRMAN. And then someone who goes to, do you have a
clinic, the THS clinic on the reservation?

Ms. WHIDDEN. Yes.
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The CHAIRMAN. And someone goes to that clinic tomorrow morn-
ing and they have any number of problems that cause them great
pain. It is likely the doctor onsite would want to refer to a spe-
cialist, perhaps, and that referral would then probably go to a con-
tract health office on your reservation?

Ms. WHIDDEN. Yes.

The CHAIRMAN. And they would show up and the contract health
office would say no money here on contract health; that is ex-
hausted.

Ms. WHIDDEN. No, we don’t even let our patient know that CHS
funding has been exhausted.

The CHAIRMAN. You immediately grab them in the supplemental
program?

Ms. WHIDDEN. Yes.

The CHAIRMAN. And if they are Medicare-eligible, you move
them

Ms. WHIDDEN. Yes, and he talked about case management. We
have medical social workers who know when our elder population
will turn 65 and they start working with our clients or our patient
to make sure that they are enrolled with Medicare.

The CHAIRMAN. Now, why do you think that you run out of
money at the end of the first quarter? I mean, that is pretty dra-
matic under-funding, isn’t it, on contract health?

Ms. WHIDDEN. Yes.

The CHATRMAN. Mr. Peercy, when do you run out of money, or
don’t you?

Mr. PEERCY. We are fairly fortunate with economic development.
We get about $5 million from the line item of CHS, and then the
tribe supplements $7 million. So we have about $12 million. And
we would run out of money without the tribal improvement.

We are fortunate also where we are at. It is about 87 percent to
90 percent Choctaw, and so those $7 million from the tribal side
are specific to Choctaw members, and the Federal money certainly
takes care of Choctaws and other members.

The CHAIRMAN. How many members of the Choctaw Nation? Do
you have an enrolled

Mr. PEERCY. Yes, nationwide there is about 200,000. Within the
10.5 counties, there is probably 60,000.

The CHAIRMAN. Is that recognized, 60,0007

Mr. PEERCY. Yes, sir.

The CHAIRMAN. That is recognized as a separate tribe, a separate
tribal entity?

Mr. PEERCY. Tt is all Choctaw Nation.

The CHATRMAN. Okay.

Mr. PEERCY. Yes, 200,000, and only about 60,000 live in the 10.5
counties.

The CHAIRMAN. I understand.

Well, what we are trying to think through is how to do this dif-
ferently. I mean, clearly contract health is a process by which if we
have provided a guarantee, and we have actually signed treaties to
say we promise, and have trust responsibilities to say we are going
to take care of this population with respect to their health care.

We put together an Indian health system, THS. They establish
clinics. Those clinics are staffed with certain health professionals,
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and then the tribal member will go to that clinic. And if that clinic
is not able to address that health care need, there would be a refer-
ral to some other facility, and that will be paid by contract health.
That is the purpose of contract health, to be the facilitator, the
funding facilitator to move to a specialist or another facility where
the health care they need would be made available to them.

The dilemma is if we have reservations that are running out of
funding at the end of the first quarter. Some reservations don’t
have extra revenues and can’t put together a supplemental pro-
gram, Mr. Peercy, you have described.

Mr. PEERCY. True.

The CHAIRMAN. That means that the person that comes in is
going to be told no. Or perhaps the person will find their way none-
theless to a hospital thinking it is going to be paid, and then have
their credit rating ruined because they get the health care and it
doesn’t get paid. This happens all too often, where a person’s credit
rating is ruined.

And so we have got to find some reform approach to Contract
Health. This is the purpose of this discussion with Dr. Roubideaux
and to hear your perspectives as well, to try to evaluate.

If you know what doesn’t work, and we know what doesn’t work,
and that is dramatically under-funding Contract Health. Then
what is it that can work other than just funding up to a certain
level? Are there other ways? You mentioned case management and
other efforts that could improve the system. I agree, and certainly
the Indian Health Service itself can be improved in many ways.

But can this particular piece of public policy, Contract Health
Services, be reformed and improved? Or do we just continue with
the model we have and continue to under-fund it? This means
there is actual deliberate rationing going on. Notwithstanding, 1
am not suggesting that people at the start of the year say, you
know what? Let’s ration health care. But deliberate in the sense
that everyone knows it is under-funded. If it is under-funded, then
we have a population in this Country that are recipients of full-
scale health care rationing. I find this abominable, especially inas-
much as the entire government has made a written promise.

So we are just trying very hard to address this.

Mr. Peercy?

Mr. PEERCY. Yes, sir. I think so. T think with funding and with
additional funding and being able to deal with the private sector
on a closer basis, more collaboration, knowing that we are always
going to have rationed care. I don’t see the day ever there that we
are going to pay for heart and lung transplants. You know, but I
don’t know how many private sector insurance things pay for that,
either.

But there ought to be a way that we can get through priorities
one and two.

The CHAIRMAN. Yes.

Mr. PEERCY. You know, we dont want to do orthodontics. You
know, we are not talking orthodontics. We are talking that basic
priorities one and two, and not the cosmetics, not the orthodontics,
but what we consider the

Ms. WHIDDEN. The very basic health care of Indian people.
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Mr. PEERCY. The very basic health care. But I do think with a
combination of adequate funding and, you know, we are not talking
breaking the bank, but I mean better case management of indi-
vidual Indian patients who come in. Have enough staff to, when a
doc in my clinic makes a referral, that person goes right to them,
and some of what Dr. Roubideaux mentioned, but also make sure
you have done everything that you can to make sure that person
has looked for those alternate resources and let them know right
up front. Don’t let them go out to that doc with the assumption
that it is going to get paid for when it is not.

The CHAIRMAN. Well, let me thank both of you for traveling to
Washington, D.C. and for having the patience to spend most of
your afternoon with us. We are going to work on, as you witnessed
today, we passed out the Indian Health Care Improvement Act.
The next step for us is to work on some reform pieces that follow
it.

The Health Care Improvement Act does make some positive, con-
structive changes, but it is not the major reform. We are now work-
ing on reform, and some reforms for the Contract Health Services.
Your contributions and your testimony will be very helpful.

So we thank you very much for being here.

Mr. PEERCY. Thank you, sir.

Ms. WHIDDEN. Thank you.

The CHAIRMAN. This hearing is adjourned.

[Whereupon, at 4:48 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF THE NORTHWEST PORTLAND AREA INDIAN HEALTH BOARD

Chairman Dorgan, Vice-Chair Barrasso, and members of the Committee, thank you for this opportunity
to provide our testify for the record and for conducting this very important hearing on “Promises Made,
Promises Broken: The Impact of Chronic Underfunding of Contract Health Services.”

The Northwest Portland Area Indian Health Board (NPAIHB) was established in 1972, as a P.L. 93-638
tribal organization that represents forty-three federally recognized Tribes in the states of Idaho, Oregon,
and Washington." The Board facilitates consultation between Northwest Tribes with federal and state
agencies, conducts policy and budget analysis, manages a Tribal epidemiology center, and operates
health promotion and disease prevention programs. Our Board is dedicated to improving the health
status and quality of life of all American Indian and Alaska Native (AlI/AN) people.

. Federal Trust Relationship

The United States and the federal government have a duty and an obligation—acknowledged in treaties,
Executive Orders, statutes, and court decisions—to provide for the health and welfare of indian Tribes
and their members. In order to fulfill this legal obligation to Tribes, it has long been the policy of the
United States to provide health care to Al/ANs through a system of the Indian Health Service programs,
Tribal health programs, and urban clinics. These services are provided to members of 567 federally-
recognized tribes in the United States, located in thirty-five different states.

Il.  Indian Health Disparities

The Indian Health Care Improvement Act (IHCIA) declares this Nation’s policy to elevate the health
status of the AI/AN people to a level at parity with the general U.S. population. Over the last thirty years
the IHS and Tribes have made great strides to improve the health status of Indian people through the
development of preventative, primary-care, and community-based public health services. Examples are
seen in the reductions of certain health problems between 1972-74 and 2000-2002: gastrointestinal'
disease mortality reduced 91 percent, tuberculosis mortality reduced 80 percent, cervical cancer
reduced 76 percent, and maternal mortality reduced 64 percent; with the average death rate from all
causes dropping 29 percent.Z

Unfortunately, while Tribes have been successful at reducing the burden of certain health problems,
there is strong evidence that other types of diseases are on the rise for Indian people. For example,
national data for Indian people compared to the U.S. all races rates indicate they are 770 percent more
likely to die from alcoholism, 650 percent greater to die from tuberculosis, 420 percent greater to die

* As defined in the Indian Self-Determination and Education Assistance Act, P.L. 93-638, 25 U.S.C., Section 450(b) a
Tribal organization is a legally established governing body of any Indian tribe(s) that is controlled, sanctioned, or
chartered by such Indian Tribe(s) and designated to act on their behalf.

2 FY 2000-2001 Regional Differences Report, Indian Health Service, available: www.ihs.gov.

(77)
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from diabetes complications, 91 percent greater to die from suicide, and 52 percent more likely to die
from pneumonia and influenza.> Northwest data indicates a growing gap between the Al/AN death rate
and that for the general population. In 1994, average life expectancy at birth for Al/ANs born in
Washington State was 74.8 years, and is 2.8 years less than the life expectancy for the general
population. For 2000-2002, Al/AN life expectancy were at 74 years and the disparity gap had risen to 4
years compared to the general population. The infant mortality rate for Ai/AN in the Northwest
declined from 20.0 per 1,000 live births per year in 1985-1988 to 7.7 per 1,000 in 1993-1996, and then
showed an increasing trend, rising to 10.5 per 1,000 in 2001.*

What is alarming about this data is the fact that there is evidence that the data may actually
underestimate the true burden of disease among Al/ANs because, nationally and in the Northwest,
people who classify themselves as Al/AN are often misclassified on death certificates. Unfortunately, it
is safe to say that the improvements for the period of 1955 to 1995 have slowed; and that the disparity
between Al/AN and the general population has grown. Factors such as obesity and increasing rates of
diabetes contribute to the failure to reduce disparities.

Ill. Portland Area Tribes

The IHS Portland Area Office provides access to health care for forty-three federally recognized Tribes in
the states of Idaho, Oregon, and Washington. Fifty-five different health facilities provide an array of
health services to an estimated 167,000 Al/AN people. A range of health services are provided through
thirty-nine outpatient health centers, thirteen health stations and preventive health programs, and
three urban programs. The health centers provide a wide range of clinical services and are open forty
hours each week. Health stations provide a limited range of clinical services and usually operate less
than forty hours per week. Preventive programs offer counselor and referral services. The three urban
programs provide direct medical care in addition to outreach and referral services.

Twenty-nine of the health centers are tribally operated, while ten are federally operated. One of the
health stations is federally operated, while the remaining thirteen are tribally operated. There has been
a decline in direct care outpatient visits in the Portland Area falling from 954,375 visits reported in FY
2006, down to 736,025 in FY 2007. This decline is attributed to the meager CHS budget increases as
many services were likely reduced to absorb costs of inflation and population growth. There are no
hospitals in the Portland Area, therefore inpatient and specialty care services that are not available in
health facilities must be purchased through the CHS program. This is an important distinction that

3 Jon Perez, Testimony before the U.S. Commission on Civil Rights, briefing, Albuquerque, NM, Oct. 17, 2003.
# American Indian Health Care Delivery Plan 2005, American Indian Health Commission of Washington State,
available at: www.aihc-wa.org.
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makes IHS Areas like the California, Bemidji, Nashville, and Portland Areas highly reliant on the CHS
budget—and are commonly referred to as “CHS Dependent” Areas.®

IV. The IHS Contract Health Service Program

The IHS Contract Health Service (CHS) program originated under the Department of Interior, Bureau of
Indian Affairs (BIA) when authority to enter into health services contracts for Al/ANs was provided under
the Johnson O’Malley Act of 1934, The program was continued when responsibility for Indian health
was transferred from the BIA to the Department of Health, Education, and Welfare in 1955 when IHS
was established. The CHS program is used to supplement and complement other health care resources
available to eligible Al/ANs. The CHS program is administered through twelve IHS Area Offices that
include 163 IHS and Tribal service units. The CHS program purchases health care services for IHS
beneficiaries from non-IHS providers. Purchasing health care services from non-IHS providers is
essential to the overall IHS health care delivery system, as many IHS hospitals and clinics cannot provide
these services. These services are critical for Tribes that do not have access to needed clinical services.
The CHS funds are used in situations where:

1. No IHS direct care facility exists,
2. The direct care facility cannot provide the required emergency or specialty services,
3. The direct care facility has an overflow of medical care workload.

The CHS budget supports essential healthcare services from non-IHS or Tribal facilities and include, but
is not limited to, inpatient and outpatient care, routine and emergency ambulatory care, medical
support services including laboratory, pharmacy, nutrition, diagnostic imaging, and physical therapy.
Some additional services include treatment and services for diabetes, cancer, heart disease, injuries,
mental health, domestic violence, maternal and child health, elder care, refractions, ultrasound
examinations, dental hygiene, orthopedic services, and transportation. The agency applies stringent
eligibility rules and uses a medical priority system in order to budget CHS resources so that as many

services as possible can be provided.

The regulations at 42 CFR, Part 136 require that CHS services must be authorized or no payment will be
made. Non-emergency services must be pre-authorized and emergency services are only authorized if
notification is provided within 72 hours of the patient’s admission for emergency treatment. The agency
also has adopted the financial position that it is the Payer of Last Resort. This requires patients to
exhaust all health care resources available to them from private insurance, state health programs, and
other federal programs before IHS will pay through the CHS program. The IHS also negotiates contracts
with providers to ensure competitive pricing for the services provided; however, there may be only one

5 CHS Dependent Areas are those Areas of the IHS that rely on the CHS program for all of their inpatient care
which include the California and Portland Areas, and; for nearly all their inpatient care in the Bemidji and Nashville
Areas.
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or a limited number of providers or vendors available to the local community. The CHS authorizing
official from each IHS or Tribal health program either approves or denies payment for an episode of
care. If payment is approved, a purchase order is issued and provided to the private sector hospital.
CHS regulations permit the establishment of priorities based on relative medical need when funds are
insufficient to provide the volume of care needed. Because of insufficient funding in the CHS program,
many IHS and Tribal health programs begin the year at a Priority One level.®

V. CHS Funding

The CHS budget is the most important budget item for Northwest Tribes since there are no hospitals in
the Portland Area. CHS dependent Areas lack facilities infrastructure to deliver health services and have
no choice but to purchase inpatient and specialty care from the private sector. Nationally, the CHS
program represents 19 percent of the total health services account. In the Northwest, the CHS program
represents 30 percent of the Portland Area Office’s budget. This makes the CHS budget the most critical
budget line item for Portland Area Tribes. Qur estimates indicate that the CHS program has lost at least
$732 million due to unfunded medical inflation and population growth since 1992.7 This has resulted in
rationing of health care services using the CHS medical priority system, in which most patients in the
Portland Area cannot receive care unless they are in a Priority One status. In FY 2008, this under-
funding resulted in a backlog of over 300,000 health services that were not provided because there
simply was not enough funding. These services were not provided because they did not fall within the
medical priorities, administrative processes were not followed, or a patient had moved outside of the
CHSDA.® What is most concerning is that the patients requiring CHs services continue to need care. The
patients are put onto a “denied/deferred” services status and when health programs receive funding for
the new fiscal year, most health programs begin clearing this backlog of service.

This process immediately puts many Portland Area Tribes into a Priority One status at the beginning of
each fiscal year. Postponing treatment often results in higher costs once a patient is finally able to
receive care. In other instances patients will quit reporting to Tribal health facilities because they know
that the health program is in a Priority One status and funding is limited. They know their required
health care services may be denied or deferred, so they don’t seek health care. Because of this, the data
used to estimate denied/deferred services is often incomplete and can never accurately estimate the
complete level of unfunded CHS need.

§ CHS Prioritized Levels of Care available at: www.ihs.gov/NonMedicalPrograms/chs/index.cfm

7 “The FY 2010 IHS Budget: Analysis and Recommendations,” p. 25, June 10, 2009, available at: www.npaihb.org.

® 42 CFR Part 136, Subparts A-C. Subpart C defines a Contract Health Service Delivery Area (CHSDA) as the
geographic area within which contract health services will be made available by the IHS to members of an
identified Indian community.
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FY 1982 $ ) 308,589 ] (Base Year)

FY 1983 $ 328,394 | § 3314251 § 3,031} § 6,480 | § 9,511
FY 1994 $ 349,848 | § 3542601 $ 44121 % 6,896 | $ 11,308
FY 1985 $ 362,564 | $ 373,635 $ 11,071} $ 73471 8% 18,418
FY 1986 $ 362,564 | § 390,428 | § 27,864 | § 761418 35478
FY 1987 $ 368,325 | § 406,744 | $ 38,4191 § 761418 46,083
FY 1988 $ 373,375 ( $ 419,433} $ 46,058 | § 7735|$ 53793
FY 1999 $ 385,801 { § 4382181 $ 524171 % 784118 60,258
FY 2000 $ 406,000 § 414,350 1 § 8,350} § 8,102} $ 16,452
FY 2001 $ 445,773 | $ 444,570 | $ (1,203); § 8526 | s 7,323
FY 2002 $ 460,776 | $ 490,350 ; § 29,5741 $ 92401 % 38814
FY 2003 $ 475,022 | $ 518,373 | § 43,351 § 9,500 $ 52,851
FY 2004 $ 479,070 § 536,558 { $ 57,488 | $ 95811 % 67,089
FY 2005 $ 498,068 { § 557,836 | $ 59,768 | § 9,961} % 69,729
FY 2008 8 517,2971 8 581,859 § 64,662 $ 10,3461 $ 75,008
FY 2007 $ 543,099 { § 605,714 | § 62,615| $ 11,405 § 74,020
FY 2008 $ 579,334 | § 648,854 | § 69,520 | $ 12,166 | § 81,686
FY 2009 $ 634,477 1 $ 636,688 | $ 22111 8% 12,166 | § 14,377

T

There are at least two ways to calculate the amount of additional funding needed in the CHS program.
The first is to take the IHS denied/deferred services reports and apply an average outpatient cost to the
number of services. Last year, 300,779 unfunded services would have been approved had adequate
funding been available. Applying an average outpatient rate of $1,107 to these services estimates that
an additional $333 million was needed for the CHS program in FY 2008. Adding this amount to the
approved FY 2010 CHS budget indicates that minimally, the CHS program needs at least $1.1 billion.
Another method of calculating additional funding needed in the CHS program, is to estimate the
unfunded inflation and population growth over a period and apply that amount to the current funding
level. Since 1992, we estimate that the CHS program has not received adequate funding for mandatory
cost of inflation ($579.6 million) and population growth ($152.5 million) and that the CHS budget should
be at least $1.5 billion in FY 2010.°

The reason the CHS budget has eroded so badly is due to the fact that the Administration—or IHS—has
not requested adequate increases; or that the Congress have failed to provide adequate increasese to
cover inflation and population growth. The CHS program is more vulnerable to inflation pressures than
any other program in the indian health system. CHS budget increases have averaged 4.5 percent over

9 The FY 2010 CHS budget is $779.3 million + our estimates for unfunded inflation $579.6 million + unfunded
population growth $152.5 million equals a CHS budget of at least $1.5 million in FY 2010.
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the last ten years, despite the fact that medical inflation has exceeded 10 percent in many of these
years. Similar public health programs like Medicaid obtain budget increases that are based on actual
medical inflation estimates. The Medicaid program has averaged an annual budget increase of 7.5
percent over the same period. The CHS program should receive medical inflation adjustments equal to
the Medicaid program since both provide similar services and purchase care from the private sector.
Medicaid’s enrollment in FY 2008 grew by 2.2 percent and is comparable to the growth rate of 2.1
percent for IHS, so population growth alone does not justify the higher inflation rate for Medicaid.
Surely, the relatively small Indian Health Program is not able to secure better rates from providers than
the Medicare and Medicaid programs. It is reasonable to expect that Medicaid program inflation rates
will exceed 12 percent in FY 2010. It seems clear that CHS, while an efficient alternative to building
hospitals and specialty clinics, is subject to higher rates of inflation than the rest of the IHS budget and
should be provided with an appropriate budget increase annually.

CHS Budget Increase compared to
Actual CP1 Medical Inflation
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Almost all Tribes in the Northwest contribute Tribal resources to complement their health budgets and
most often for the CHS program. Tribes in the Northwest see resources needed for economic
development and other priorities increasingly absorbed by health care expenses in violation of treaty
obligations of the federal government to provide for these health care services. If Tribes do not provide
these resources the situation would be drastically worse and Congress must be aware of this.

Vi, Denied/Deferred Services

The IHS maintains a deferred and denied services report that is updated each year. The reportis
inclusive of CHS data from IHS direct operated health programs and includes limited data from Tribally-
operated health programs. Unfortunately, the denied/deferred services report understates the true
need of CHS resources due to the data limitations and the fact that many tribes no longer report
deferred or denied services because of the expense involved in tracking. More disturbing is that many
IHS users do not even visit health facilities because they know they will be denied services due to
funding shortfalls. Thus, using the denied/deferral report to estimate funding shortfalls in the CHS
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program is not always appropriate because it under represents the amount of funding required to
address unmet need.

IHS FY 2007 CONTRACT HEALTH SERVICE PROGRAM
DEFERRED & DENIED SERVICES REPORT
ALL AREA OFFICES
January 22, 2008
Denied Senvice Categories
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o] it et el v Ml il A
IHSAREA |\t e | Within Mect.| Resource |  for | NotWithin | Nobrior | Outside falablo &) tner | TOTAL

Priorities | Priority | Available | CHS | 72Hours | Approval | CHSDA

7,895 si16| 17463 2409 774 5357 2665 3969 1098| 41081
2,785 7.463 5472 602| 129 5,459 464, 1389 78| 13,456
Albuguerque | 3,383 2,078 4,448 223 220) 6 1,180 186 256| 8,657
Bemidji 2,278 572 1,909. 872 964 1,930 617 626 1,811 9,301
Bilings 14319 6707 aza0l | 1227 236) 3577 1529 3118 87| 21321
| caiitornia 2,123 318, 1,308 352| 303) 274 25 13| 7s%2 10,125
Nashville 1,927 2,650 237 234, 362, a1z 137 218 103] 4359
Navajo 75,673 2654] 16247 229) 1311 523 602, 2026  2779] 20371
Oklahoma 45,159 5,069 1313 89 1,262 2,961 = 2869 s8] 22799
Phoenix 2,720 1941 9,457 548, 22| 08 1307 1,538 522| 17,539
Portiand 3,389 2,562 1916] 1528 1,425 3440 187 500 ol 11555
Tucson 100 25 15635 o3 125 14 173 1 1l 1977
ToraLs| 161,751 35,155|  66045| 8401 8033 20919 9,642| 16453 23,858| 188,504

The denied/deferred service issue is a special concern for CHS dependent Areas. When a patient is not
authorized to receive care; or does not report to a health clinic because they will be denied care, their
visit will not be counted in IHS user population or workload reports. This is important, because user
population and workload data drive many funding formulas to allocate IHS resources, including CHS
funding. Those Areas with inpatient hospitals can generate more workload and users and internalize
costs associated with providing care that would normally be purchased by CHS dependent Areas.
Hospital based systems can provide care in some of these instances and get to count the patient visit in
their user population and workload data. The effect of this is that CHS dependent Areas may not receive
a fair share of resources if they cannot deliver the same level of care as those Areas that have inpatient

care.

VIl. Catastrophic Health Emergency Fund

The CHS program also includes a Catastrophic Health Emergency Fund (CHEF) that covers high cost cases
and catastrophic illness. The term "catastrophic iliness" refers to conditions that are costly by virtue of
the intensity and/or duration of their treatment. Cancer, burns, high-risk births, cardiac disease, end-
stage renal disease, strokes, trauma-related cases such as automobile accidents and gunshot wounds,
and some mental disorders are examples of conditions that frequently require multiple or prolonged
hospital stays and extensive treatment after discharge. The CHEF is used to help offset high cost CHS
cases that meet a threshold of over $25,000 per incident. In FY 2008, the CHEF program provided funds
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for 1,084 high cost cases totaling $26.7 million. For FY 2010 the CHEF fund has been increased to $48
million and should cover a higher level of catastrophic CHS claims.

One of the most fundamental distinctions in the IHS system is the dichotomy between those Areas that
have hospitals and those that are CHS dependent. This division is a result of a decades old facility
construction process that prioritizes dense populations in remote areas over small populations in mixed
population areas. The priority for facility construction may have been logical at one time, however, over
time has created two types Areas—those that are hospital based with expanded health services and
those that are CHS dependent with limited ability to provide hospital like services. Unlike hospital based
Areas that can provide specialty care services, CHS dependent Areas must purchase all specialty care
utilizing CHS resources. The core issue is that IHS hospital level care can substitute for CHS purchased
services in some Areas but not in others. Yet the annual distribution of CHS funds does not consider this
fundamental exchange. This problem and the resulting reductions in access to care will continue as long
as access to CHS funds are considered in isolation from access to directly provided hospital care. The
impact of this problem is compounded in the CHS dependent Areas by organization structure and [HS
policy on access to the CHEF. This inequity is depicted in the graph below comparing those CHS
dependent Areas to those that have hospital based services. Clearly, the average CHEF claims for those
CHS dependent Areas has lagged significantly behind those Areas that have hospital services.

Catestrophic Health Emergency Fund- FY 2001 - 2008
Comparing CHS Dependent Areas to IHS Systems
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® |HS Inpatient Areas & CHS Dependent Areas

CHS dependent Areas are disadvantaged in three fundamental ways. First they lack access to inpatient
and specialty services such as radiology, specialty diagnostics, laboratory, and pharmacy services. These
types of services tend to be associated with hospital based facilities. Comparatively, CHS dependent
Areas have very few facilities with specialty services and limited pharmacy. In CHS dependent Areas
access to services is restricted not only by the general underfunding, but also by the fragmentation of
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resource into a large number of independently operated Tribal health programs. This can result in

excess funds in one operating unit while other operating units are denying even life threatening care.

Lastly the relatively high threshold for access to CHEF disproportionably impacts CHS dependent Areas,
where hospital services cannot be substituted for CHS coverage. This is because rational management
of small CHS pools leads to policies that restrict high cost cases in favor of extending program activity to
all four quarters of the year. One proof of this analysis is the persistent pattern of comparative CHEF
utilization between two similarly sized IHS Areas one with hospital capacity and one without. A decade
long comparative analysis of California Area and Billings Area CHEF utilization indicates a persistent rate
for Billings Area that is 500 percent higher than that for the California Area.

CHS Funding Distribution Methodology

The most important issue for CHS dependent Areas is the distribution methodology used to allocate CHS
resources. In 2001, a CHS Workgroup proposed a new distribution methodology that arguably has never
been officially adopted by previous IHS Directors. The former CHS distribution methodology was made
up of three components with a percentage appropriated to each as follows: (1) Workload and Cost — 20
percent; (2) Years of Productive Life Loss — 40 percent, and; (3) CHS dependency — 40 percent.

The former methodology carried a greater weight for CHS dependency than the new formula, which
resulted in slightly more funding for CHS dependent Areas to deal with the unique circumstances of not
having access to inpatient or specialty care. The previous formula’s CHS dependency component was
not adopted by the CHS Workgroup because it was felt that it did not adequately relate to the
population being served, nor did it recognize that all Areas have some degree of CHS dependence, and
was reportedly distorted when applied to operating unit level data. This position was not unanimous
within the CHS Workgroup that developed the formula, with the previous formula components
supported by those CHS Dependent Areas. Because the workgroup did not use a consensus process, the
new changes were accepted based on a of majority support. Since there are only four CHS dependent
Areas, defending the former CHS methodology was a losing proposition. The effect of the revised
formula is that it will result in significantly less funding for CHS dependent Areas.

In 2001, understanding the contention of the newly proposed CHS funding methodology, the IHS
Director decided to distribute the $34.9 million CHS funding increase on a non-recurring basis using a
blended formula. One half of the funding was distributed using the existing formula at the time, and the
other half was distributed using the Workgroup’s proposed formula.’® The following fiscal year (2002),
the IHS Director again allocated on a non-recurring basis the FY 2001 increase ($34.9 million) and the FY
2002 increase ($15 million) “using the FY 2001 blended formula”, which was based on a blend of the

19 See “Dear Tribal Leader Letter”, by Dr. Michael H. Trujillo, IHS Director, dated June 7. 2001.
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former formula and the formula recommended by the 2001 CHS Workgroup.™ Finally, in FY 2003, Dr.
Charles Grim, IHS Director, made final the $49 million distribution by allocating the funds on a recurring
basis using the “FY 2002 formula”.* The slight increase of $10 million that was provided by Congress in
FY 2003 was not adequate to fully fund medical inflation; therefore the new formulary portion was not
applied. While the IHS Director indicates his “plan was to distribute increases in the future” using the
proposed formula, it leaves in question whether the CHS Workgroup proposed formula has ever been
officially adopted by the [HS. Certainly, the previous IHS Directors never officially adopted it in light of
their use of a blended formula when allocating funding increases in FY 2001, FY 2002, and FY 2003.

It is the position of Portland Area Tribes that new CHS formula has never been officially adopted through
the use of “Dear Tribal Leader” letter that that is the common practice of the IHS when making
substantive policy changes. In fact the IHS Director’s decision letters in FY 2001 and FY 2002 state the
following:

“I support the Workgroup’s strong recommendation to convene a follow-up Workgroup to
address these issues,” and; “..the decision regarding recurring allocation can be deliberated
more comprehensively with contemporary and agreed upon data. By using this approach, it is
my hope that we will continue our dialogue on the outstanding issues related to the disparity
between need and the resources available for CHS.”

The statements above indicate that then 1HS Director, Dr. Michael Trujillo, intended to continue to work
to refine the CHS formula. There has not been a CHS funding increase sufficient until FY 2009 for the IHS
to apply the new formulary components, in which the Agency allocated a $20.1 million increase using
the proposed 2001 Workgroup formula. Because the formula has never officially been adopted by the
IHS, the IHS should have conducted Tribal Consultation to determine if the Tribes would prefer to use
the blended formula adopted by previous IHS Directors when there were CHS funding increases in 2001,
2002, and 2003; or use the 2001 Workgroup proposal. it is the position of Portland Tribes that this is not
a closed case and the IHS Director should consult with Portland Area Tribes over this matter.

Another concern related to the CHS funding methodology is the use of inflations rates that are not
indicative of actual medical inflation. It is recommended that Congress direct the IHS to use actual
medical inflation rates to purchase inpatient and outpatient hospital care when determining inflation
amounts for CHS distributions to Tribes.

' See “Dear Tribal Leader Letter”, by Dr. Michael H. Trujillo, IHS Director, dated December 31, 2001.
12 See “Dear Tribal Leader Letter”, by Dr. Charles W. Grim, IHS Director, dated April 10, 2003.



87

VIll. Recommendations

1. Itis the position of Portland Tribes that the proposed formula developed by the 2001 CHS
Workgroup has not been officially adopted by the IHS and that the Agency should continue to
consult with Tribes over its continued use. The IHS Director should also convene a new CHS
Workgroup to revisit the CHS formula to consider the following:

a. Alternate resources {Medicaid, Medicare, Private Insurance, and changes under health
reform) when making CHS distributions.

b. CHS Dependency

¢ Use of actual medical inflation when allocating CHS funding.

2. The unique circumstances of CHS Dependent Areas must be addressed by the {HS and
Congress in national and internal health reform, otherwise these systems will continue to be
plagued with chronic underfunding and may not be able to capitalize on health care coverage

expansions that will come with health reform.

3. Toaddress the lack of access to the CHEF, it is recommended that Congress consider
establishing an intermediate risk pool for CHS dependent Areas.

PREPARED STATEMENT OF DR. JOE SHIRLEY, JR., PRESIDENT, NAVAJO NATION

Navajo has an estimated total population of 320,000 tribal members. Approximately 205,000
Navajos reside within the boundaries of the Navajo Nation and over 100,000 Navajos reside
outside of Navajo land and in surrounding “border towns” or metropolitan areas. As the largest
tribal government, the Navajo Nation has geographical barriers and real infrastructural needs
that limit access to quality health care for hundreds of thousands of Navajo people. As such,
chronic underfunding of Contract Health Services (CHS) is a significant concern for our people.
The Navajo Nation appreciates opportunity to comment on the Senate Indian Affairs
Committee’s December 3, 2009 hearing, “Promises Made, Promises Broken: The Impact of
Chronic Underfunding of Contract Health Services.”

There are six Indian Health Service (IHS) units and four tribally operated facilities on the Navajo
Nation. Specialty services are limited and there is an increasing demand for CHS program funds
to access specialty and emergency care. Of the twelve IHS areas, the Navajo Area represents
the largest direct care program provided by IHS. in 2007, the Navajo Area’s user population was
237,981 or 12.5 percent of the entire IHS user population with a total of 16,000 hospital
admissions and 1.2 million ambulatory care visits. In 2006, a total of 177,480 claims for CHS
program were denied. Of which, nearly 23,000 claims were specific to the Navajo Area IHS.

The Navajo Nation supports full funding of CHS, as advocated for in Dr. Yvette Roubideaux’s
written statement to the Committee. In addition, we wish to call your attention to the
proposals we most strongly support, along with areas in which the proposals do not adequately
address our needs. Additionally, the Navajo Nation has provided comments to the Committee
on April 30, 2008 regarding the IHS CHS program. A copy of these comments is attached since
many of the same issues remain relevant and reflect our position.



88

The Navajo Nation strongly supports:

Full funding of the current CHS system. Elements of the CHS can be improved, but
overall revamping of existing CHS formulas should be carefully considered.

This increased funding should include an express expansion of funded medical priority
cases.

Full funding of the Catastrophic Health Emergency Fund (CHEF).

The Navajo Nation has the following concerns:

Any reformulation of CHS delivery should go out to tribes for full tribal consultation. The
effects of chronic underfunding of CHS are significant. More often, tribes are left to
compete with each other for limited resources. Again, efforts should primarily focus on
fully funding CHS, rather than changing the formula and altering tribes’ expectations.
Legislative efforts should also incorporate hold harmless language for future CHS reform
efforts.

Under the current strict eligibility requirements for the CHS program, Navajos residing
outside the Nation’s boundaries for more than 180 days who require the type of health
care that is unavailable at a nearby direct care facility are not eligible for CHS program
funds. The Navajo Nation proposes to solve this problem by funding the entire state of
Arizona as a Contract Health Service Delivery Area, (CHSDA) and has supported
Chairman Dorgan'’s legislation in $.1790 that would authorize this designation.

$.1790 also included language for a Navajo Medicaid feasibility study. As legislative
efforts for this study move forward as part of the process for designating Navajo as a
separate entity for Medicaid reimbursement, the Nation recommends that in addition
to Arizona, New Mexico and Utah also be considered for CHSDA designation.

The Navajo Nation respectfully submit these comments on this issue that is so important to

American Indians and Alaska Natives impacted by the chronic underfunding of the Indian

Health Care system. We thank you for your service and work you do on behalf of the Navajo

people. If you have additional questions about the Nation’s position on this issue, please
contact Novaline Wilson at the Navajo Nation Washington Office at 202-271-4976 or
nwilson@nnwo.org.

cc: NNWO file
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RE:  Indian Health Service Contract Health Service Program
Dear Senator Dorgan:

Thank you for inviting input on the Indian Health Service Contract Health Service program. First,
the Navajo Nation is pleased with the final regulations of Section 506 of the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003 which places a cap on the amount a Medicare
participating hospital will be reimbursed for setvices provided under the THS Contract Health
Service program. The Navajo Nation serves on the Centers for Medicare and Medicaid Services
T'ribal Technical Advisory Group which was consulted during the development of Section 506
Medicare Like Rates. Since the implementation, the Navajo Arca [HS has reported a 19 percent
reduction as 2 percent of total billed charges in Fiscal Year 2008 resulting in more buying power for
the Navajo Area IHS Contract Health Service program.

The Indian Health Service provides healthcare services directly through its facilitics and indirectly
through contract health services delivered by a non-THS facility or provider through contracts with
the THS. There are six federal and two tribally operated service units on the Navajo Nation.
Specialty services are limited and there is an increasing demand for Contract Health Service program
funds to access specialty or emergency care.

Of the twelve TFS areas, the Navajo Area represents the largest direct care program provided by
THS. In Fiscal Year 2007, the Navajo Area’s user population was 237,981 or 12.5 percent of the
entire THS user population with a total of 16,000 hospital admissions and 1.2 million ambulatoty
care visits.!

We are appreciative and grateful for increased IHS Contract Health Setvice program funding in
FFiscal Year 2008; however, the overall funding for the Contract Health Service program including
Catastrophic Health Bmergency Fund (CHEF) remains severely inadequate. Until Fiscal Year 2008
the funding for CHEF had been flat since Fiscal Year 2003. The CHET set-aside funding remains
underfunded by an estimated $15 million nationally. Across the IHS including the Navajo Nation,
the CHEF funds ate usually depleted by June of each year and it is all too common to hear “don’t
get sick after June” in tribal communities. Underfunding CHEF is unacceprable.

T NAIHS Profile, January 2008.
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Several of our Contract Health Service issues involve the IHS eligibility critetia. Although there is a
national IHS Contract Health Service program eligibility criteria, cach THS area has its own medical
ptiority list modcled after IHS National medical priotity guidelines. There are five eligibility factors
that one must meet to access the Navajo Arca IHS Contract Health Service program:

1. Indian Decent: 42 CFR 136.23—one must show proof of being an enrolled member or
descendent of an enrolled member of a federally recognized tribe;

2. Residency: 42 CFR 136.23—pcrmanent residence on a reservation or one must have
permanent residence in a Contract Health Service Delivery Areas (CHSDA) and as a
member of that tibe. If one is not a member of that tribe—he/she must have close social
and cconomic ties to that tribe or have certification of eligibility by that tribe. If one has
been away from their CHSDA ot reservation for mote than 180 days, he/she is no longer
eligible. Exception is students, transients, children placed by the tribe or through coust
orders outside of their CHSDA;

3. Medical Priority: 42 CFR 136.23—*“Not all services are covered” referrals from the Indian
Health Service for further care will be in accordance with established National CHS Medical
Priorities and/or Arca specific Medical Prioritics. Occasionally, IHS providers refer cases
outside of IHS facilities that are not necessatily covetred, such as reconstructive surgeries,
orthodontics, bridges/crown, root canals, durable medical equipment, etc.;

4. Notification/Prior Authotization: 42 CFR 136.24—Emergency care, the patient or someone
on behalf of the patient must notify an THS facility within 72 hours of admission and/or
outpatient scrvices. Non-Emergency, one must obtain prior authorization ptior to getting
medical care. If one has a follow up cate to the initial referral, one must go back to their
primaty care provider at the IHS to see whether he/she need to go back to the private
hospital/physician for care or THS may take cate of that care in-house. Exception is 30 day
notification for disabled and eldexly; and

5. Alternate Resources: 42 CFR 136.23 (f) states that IHS will not authotize payment for
Contract Health Service to the extent that the patient/family is cligible for Alternate
Resources, upon application or would have been eligible if they applied or made an effort to
apply. THS is a payor of last resoxt. There are various categories of alternate resources thata
person may apply to and qualify for and depending on the circumstances.

There are 320,000 Navajo people of whom about 205,000 live on the reservation and the remaining
reside off the reservation.? Due to strict eligibility requitements for the IHS Contract Health Service
program, Navajo individuals who reside off the tesetvation for more than 180 days and who require
health care that is unavailable at a neatby direct care facility will not be able to qualify for IHS
Contract Health Service fands. For example, if an enrolled member of the Navajo Nation was living
in Phoenix, Arizona for more than 180 days and requires medical care at the Phoenix Indian Medical
Center it will be provided to the extent that it is available at PIMC. But, access to Contract Health
Service program will be denied if the individual requires specialty care such as heart surgery not
available at PIMC. The reason for denial would be due to the residency requirement. The Navajo
Nation proposes to solve this problem by funding the entire State of Arizona as a Contract Health
Service Delivery Area similar to the State of Oklahoma.

* Estimated. 2007, Navajo Division of Economic Development; Window Rock, AZ.
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Overall, there is a general misunderstanding by many patients on the types of services provided
through IHS including direct care and Contract Health Service program. Provision of health care is
a federal trust responsibility and for that reason an enrolled member of a federally recognized tribe
should be eligible for healthcare at any IHS or trbally operated facility. The Navajo Nation
proposes to streamline the eligibility requirement for the THS Contract Health Service program with
adequate and appropriate tribal consultation, and requests that eligibility requirements for the THS
Contract Health Service program be the same as for IHS ditect care. The Navajo Nation further
urges Congtess to adequately fund the overall Indian Health Service, including Contract Health
Service program and CHEF.

Another issue affecting the Navajo Arca IHS is the Contract Health Service program funding
distribution. According to the THS [scal Year 2007 Resource Distribution Report of Apzil 3, 2008,
the Navajo Azca THS had the second largest user population of 237,981 and it ranked 11" among
twelve arcas with regards to Contract Health Service program resources available, Unlike the
Navzjo Nation, tribes served by several other Ateas have mote immediate geographic access to
emergency and/ot specialty care. The Navajo Nation proposes that the IHS Contract Health
Setvice program funding distribution take into consideration the uniqueness, user population and
vastuess of the reservation.

Contract Health care needs budget increases to keep up with transportation costs. The Navajo Area
1HS spent eleven percent of its Contract Health Service program funds on transportation costs.
Many of our contract health service patients live in such isolated and remote areas without
immediate access to specialty hospital care and often times they must be air-evacuated by airplanc or
flown out by helicopter for emergency or specialty care. Seventy-eight percent of our roads on the
Navajo Nation are dirt and unpaved.” Most of these unpaved roads arc rutted and barely passable
which becomes increasingly difficult and dangerous to ravel on dusing inclement weather. Our
ambulance services must travel these roads which takes its toll on the vehicles.

Unlike some other THS regions, specialty caze is not available in the immediate area because of our
isolation and our health and emergency pessonnel cannot travel on well-maintained state and county
roads to transpott our specialty patients. Qur contract health care allocations and those of other
isolated, large Jand based tribes’ budget should be increased to cover our transpostation-related
costs.

Covered medically eligible services should be expanded. The top ten diagnoses the Navajo Area
THS Contract Health Service progtam has covered from Fiscal Year 2007 paid claitns to date
include:

#2000 U.S. Census.
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Inpatient Diagnogis Quitpatient Diagnosis
Fractures and spraing Kidney/urinary tract disease
Heart disease Genertal symptoms
Infectious diseases Nervous system disorders
Gallbladder/pancreas disease Heart discase
Neoplasms Fractures and sprains
Liveborn infants Injuries and wounds
Arstery/vein/lymphatic disease Neoplasms
Kidney/utinary tract disease Back disorder
Congenital disorders Aftercare
Injuries and wounds Connect tissue/musculoskeletal

The Senate Committce on Indian Affairs must understand that the IHS Contract Health Service
program denied 2 total of 177,480 claims in Fiscal Year 2006. Of which, neartly 23,000 claims were
in Navajo Area IHS. About 10 percent of the Navajo patients were eligible but the care they were
seeking was not within fanded medical priotities and therefore the care was deferred, in other words
“denied”, for which the Congress must adequately fund the ITHS Contract Health Service program.

Lack of Contract Health Setvice program funds causes the THS Areas to limit the amount of health
care services. The lack of funds causes rationing of health care. Hete is a list of non-delivered
health care: Medicare level skilled cate in a certified extended care facility, durable medical
equipment, preventative care which enables a person to maintain optimum daily living including
immunization, high prevalence health condition screening, diagnosis and treatment, periodic health
examination for infants and children, eye care setvices designed to prevent the onset of ocular
disease/visual impaitment at all ages and services to advance the quality of life, and the fist goes on.
Increased funding for Contract Health Service progtam would provide these types of essential
healthcare services.

In conclusion, on behalf of the Navajo Nation, thank you for introducing an amendment to increase
funding for the Indian Health Service by $1 billion which overwhelmingly passed by the full Senate
in March. This fanding increase is a step in the right direction to begin addressing the health and
funding disparities of American Indians and Alaska Natives.

Thank you for your time and deepest consideration of the Navajo Nation’s input on the IHS
Contract Health Service program.

PREPARED STATEMENT OF HON. CHERYLE KENNEDY, CHAIRWOMAN, CONFEDERATED
TRIBES OF THE GRAND RONDE COMMUNITY OF OREGON

Chairman Dorgan, Vice Chairman Barrasso, Members of the Senate Indian Af-
fairs Committee, my name is Cheryle Kennedy and I am the Chairwoman of the
Confederated Tribes of the Grand Ronde Community of Oregon.

I appreciate the Chairman holding this hearing to focus attention on such a sig-
nificant issue to Indian Country. Contract Health Services (CHS), a critical line
item in the Indian Health Service budget that pays for hospital and specialty care,
is severely under-funded. Under-funding CHS not only impacts the more than 5,000
Grand Ronde tribal members, but Indian Country as a whole.

First, I want to thank you Chairman Dorgan for your leadership in addressing
the many issues facing Indian Country. Your commitment to increasing funding for
health care, economic and infrastructure development, crime and gang prevention
and other Native priorities is very much welcomed and appreciated.

Notwithstanding the significant increase in funding provided to CHS in FY 2010,
there is still much to be done. I come from a restored tribe. I was a young girl when
Congress passed the Western Oregon Indian Termination Act ending the federal
recognition of all western Oregon tribes, including Grand Ronde. For most Grand
Ronde people, termination meant a loss of home, identity, and services from the
Federal Government. After 30 years of hard work and perseverance by tribal mem-
bers, the Grand Ronde people convinced Congress in 1983 to reverse its ill-fated ter-
mination decision and restore Grand Ronde’s federal recognition.

My testimony today is shaped in part by a 30-year career as a health adminis-
trator working to improve the access and quality of health care to native people and,
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more importantly, as someone who personally experienced the immediate injustices
of termination and has lived long enough to witness and chronicle its long-term con-
sequences.

I will focus my testimony today on a topic of great importance to me and my tribe,
the severe under-funding of CHS and the significant impacts of this under-funding
on terminated tribes.

As you would expect, termination forced the vast majority of Grand Ronde tribal
members to leave the reservation in search of work and sustenance. While today
many fribal members are returning to the reservation, Grand Ronde has tribal
members living across the United States and around the world.

Health care to eligible beneficiaries who reside in our six-county service area is
provided out of the Grand Ronde Health and Wellness Center, a health care facility
built, financed, and owned by the tribe on the Grand Ronde Reservation. The tribe
first contracted with the Indian Health Service (IHS) in 1986 and began running
a CHS program. In 1995, the tribe and IHS entered into a self-governance agree-
ment under Title V of the Indian Self-Determination and Education Assistance Act.
Like many other tribes, we have struggled to achieve and maintain a high level of
health care service, despite chronic under-funding, especially of CHS funds.

The CHS budget is the most important budget item for the Grand Ronde Health
and Wellness Center as there are no hospitals in the Portland Area, unlike most
other IHS areas. This is significant because inpatient hospitals are able to provide
services that outpatient clinics cannot.

This gap in services is otherwise borne by a tribe’s CHS funds. Due to the lack
of facilities to deliver health services, Grand Ronde has no choice but to purchase
specialty care from the private sector. It is important to understand that the CHS
program does not function as an insuranee program with a guaranteed benefit pack-
age. When CHS funding is depleted, CHS payments are not authorized. The CHS
program only covers those services provided to patients who meet CHS eligibility
and regulatory requirements, and only when funds are available. Nationally, the
CHS program represents 19 percent of the total health serviees account. In the
Northwest, the CHS program represents 30 percent of the Portland Area Office’s
budget.

When tribes run out of CHS funds during the fiscal year, many tribal members
put off important medical care and procedures until funding is again available.
Sadly, this creates undue illness and members are sometimes lost due to untimely
diagnoses, due solely on the lack of funding. This process also creates a huge hurden
at the beginning of the fiscal year on the CHS budget and in many cases cost more
money as the delay in care magnifies the problems associated with most diseases.
The good news is that the solution is simple: fund the IHS at a needs-hased level.

When Grand Ronde took over the delivery of health care services, our goal was
simple: to provide the best possible health care to cur people. We wanted to provide
a continuum of care to our patients that would include as many possible health
services in one location as possible so that the care provided by physicians who are
providers that could be integrated and coordinated. The challenge Grand Ronde has
faced in providing health services to its members is an illustration of the impact
that CHS under-funding and IHS under-funding in general has on tribal health pro-
grams and tribal sovereignty.

Since restoration, the tribe has worked diligently to develop the foundation nee-
essary to sustain a viable community. We have invested in excess of one hundred
million dollars to date toward this effort. However, to accomplish our ultimate objec-
tive requires an additional investment of hundreds of millions of dollars in areas
such as: health care, land acquisition, physical infrastructure, support services for
children and families, and other resources which promote a sustainable community
and provide a reasonahle opportunity for our people to realize social and economie
stability and progress.

Through treaties, the tribes of this nation pre-paid for health care with their land
and resources. [ request the members of this Committee and all of Congress to fulfill
the treaty obligations of this nation by establishing the funding levels of the Indian
Health Service based on the true health care needs of Indian people.

O
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