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NEW TAX BURDENS ON TRIBAL SELF-
DETERMINATION

THURSDAY, JUNE 14, 2012

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order.

We say aloha to all of you and welcome to this hearing on New
Tax Burdens on Tribal Determination.

Federal Indian policy is rooted in the United States Constitution,
in its treaties and its Federal statutes, and in these documents and
in administrative actions the Federal Government has always ac-
knowledged the unique status of Indian tribes on government-to-
government basis. We can all agree that Indian tribes and Indian
people have given much to this Country, in land, in every war since
the inception of this Country, and in culture. Tribes have never
been opposed to contributing to the well-being of the Country or
doing their fair share, so long as the unique status of sovereigns
is acknowledge.

Today we are holding a hearing on taxation of Tribal govern-
ments and individual Tribal members to ensure that the govern-
ment-to-government relationship is upheld by every branch of the
Government.

During this Congress, the Committee has heard from many
tribes that are concerned with recent efforts by the Internal Rev-
enue Service to tax important Tribal governmental benefits pro-
vided for the general welfare of their citizens, a cultural practice
at the core of Tribal identity. Today tribes provide a wide range of
these programs, including funeral assistance, elder care, education
assistance, and many of the social services.

The ability of tribes to provide for the general welfare of their
citizens is truly critical to the self-determination of Tribal govern-
ments. This is especially important given that one out of every four
Native people in the U.S. lives in poverty.

Where the Federal Government has fallen behind in its trust re-
sponsibility to tribes, tribes have done their best to fill in the gaps.
This Committee has spoken in strong support of the efforts of the
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Department of the Interior to settle longstanding trust suits. How-
ever, we have heard from tribes who are concerned that distribu-
tion of those trust settlements to Tribal members may now be sub-
ject to taxation, in sharp contrast to prior policy and Federal stat-
ute.

Tribes have raised these concerns during consultations with the
Treasury Department and the Internal Revenue Service. I am look-
ing forward to a productive discussion on this issue and welcome
any recommendations on moving forward in a positive way.

The Office of Indian Tribal Governments within the Internal
Revenue Service was created to enhance the relationship between
the IRS and Tribal governments. You can see the mission state-
ment of that office displayed here before you today. It is this side.

Today we will hear from the Treasury and the IRS regarding
their efforts and to hear about their recent consultations. We will
also hear from Tribal leaders who have been directly impacted by
IRS policies and from national organizations who have been in-
volved in the Tribal tax initiatives.

The record for this hearing will remain open for two weeks from
today for comments from all parties.

Senator Barrasso, as the Vice Chairman, will now present his
opening statement.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman. As you
advised, I took a look at the mission of the IRS Office of Tribal
Government, and you see the words partnership, opportunities, re-
spectfully, cooperatively, and that is what we are talking about
with self-determination here, Mr. Chairman. So I want to thank
you for holding the hearing. I am going to keep my opening state-
ment brief so we can proceed to the witnesses.

Last December, the Committee received testimony from Indian
tribes about the effects of taxation on Indian reservations, and then
on May 15th of this year the Finance Committee held a hearing in
which it addressed, in part, the Tribal taxation issue. So this hear-
ing, I think, hopefully, will build, as you have said, upon past hear-
ings, and to that end we will hear from tribes on how recent IRS
actions have affected their communities. We will also hear from the
Department of Treasury and the Internal Revenue Service on these
and other proposed actions for Indian Country.

So I welcome the witnesses, look forward to the testimony, and
thank you, Mr. Chairman, for your leadership.

The CHAIRMAN. Thank you very much, Mr. Vice Chairman.

Senator Tim Johnson, your opening statement, please.

STATEMENT OF HON. TIM JOHNSON,
U.S. SENATOR FROM SOUTH DAKOTA

Senator JOHNSON. Good afternoon. Thank you, Mr. Chairman, for
holding this hearing. I first would like to welcome Mr. Klein from
our second panel. Welcome, Mr. Klein. I wanted to take time to
thank you for all your work with my staff at the Banking Com-
mittee.



3

I would also like to give a special welcome to a good friend, Presi-
dent Steele, from the Oglala Sioux tribe, for his attendance and
testimony today. Welcome, President Steele. It is good to see you.

As you know, Mr. Chairman, this issue has significant effects on
the tribes and Tribal members of my home State. In South Dakota,
we have nine Indian tribes. Unfortunately, some of these tribes are
located in the poorest counties in the entire U.S. Many of the fami-
lies on these reservations do not have steady incomes and, from
time to time, require assistance from our Tribal governments, from
heating assistance to burial assistance, to pow wow prizes, our
Tribal members rely heavily on their governments.

While I understand that the Internal Revenue Service has a mis-
sion and there should always be accountability for Federal funds,
we should not be focusing attention on the Nation’s poorest individ-
uals. Rather, we should be using our treaty and trust responsibility
to look for ways to assist our tribes to become more self-sustaining
and to provide them the tools to determine their own path forward.

I look forward to the testimony today and it is my hope that we
can find some solutions today to alleviate the burden put on our
poor tribes and Tribal members.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Johnson.

Senator Tom Udall, your opening statement.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Mr. Chairman, very much, and
thanks to co-member Senator Barrasso for moving forward with
this very important hearing. Our discussion today regarding the
general welfare exclusion application to Tribal government pro-
grams is an important one as we work to improve economic condi-
tions in Indian Country.

The title of the hearing is very formal, but the problem we are
here to discuss goes to the very heart of Tribal self-government and
self-determination. The Federal Government and all of its arms
must interact with the tribes as the sovereign nations that they
are, and with all of the respect that that implies. I am especially
concerned that Tribal programs to improve housing conditions, pro-
vide training and educational opportunities, and to preserve tradi-
tional customs could be viewed as a way to skirt taxation of per
capita payments.

Working through the application of tax law is never an easy
thing, but I hope that our efforts today will help make the process
easier to navigate for tribes and ensure that all parties are working
together effectively.

Look forward to hearing the testimony of the witnesses and, Mr.
Chairman, thank you once again for focusing on this issue.

The CHAIRMAN. Thank you very much, Senator Udall.

With that, I welcome our witnesses. I appreciate that you have
all traveled to be here with us today and look forward to hearing
your testimony on this very important matter.

I ask that you limit your testimony to five minutes. Your full
written testimony will be included in the record.
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Serving on our first panel is The Honorable John Yellow Bird
Steele, who is President of Oglala Sioux Tribe in Pine Ridge, South
Dakota; and the Honorable Athena Sanchey-Yallup, Secretary of
the Tribal Council for the Confederated Tribes and Bands of the
Yakama Nation in Toppenish, Washington.

President Steele, will you please proceed with your testimony?

STATEMENT OF HON. JOHN YELLOW BIRD STEELE,
PRESIDENT, OGLALA SIOUX TRIBE

Mr. STEELE. I thank you, Senator Akaka, Senator Barrasso, the
other members of the Committee.

I have supplied you with a written testimony, and I would say
that on the back of this written testimony I supplied a resolution
from what is called the Great Plains Tribal Chairmen’s Association,
and the Great Plains Tribal Chairmen’s Association, of which I am
the Vice President, Great Plains Tribal Chairmen’s Association
calls upon the United States to seek legislation to correct the Inter-
nal Revenue and the Treasury’s efforts right now. So that is where
I will be coming from, is asking yourselves to possibly do legislation
for us to straighten this out.

From the Oglala Sioux tribe, one of my Tribal presidents tells me
that an IRS person went to his reservation, and when he told him
he had a treaty, he told him he can read his treaty in prison. These
field people need to be more educated. They represent the United
States Government.

Now, I think to myself, these immigrants come over from across
the sea to get away from King George’s tax and his, what were
those prisons he had over there, debtor’s prisons, and they come
here and want to put a Tribal leader in their debtor’s prison; what
they were getting away from overseas to come over here to this
great land? It sounds a little crazy to me. That is what he said to
that Tribal president.

And to you, Senators, honorable Senators, I do not blame you,
but we pay every tax there is to pay of the Federal Government
from our reservation except for the land tax, which the Federal
Government holds in trust for us. We don’t mind paying your taxes;
it means we are getting money from somewhere. But we would pay
more taxes if you were to give back the stolen lands of the sacred
Black Hills that the United States Government unilaterally stole in
1877, and confirmed in 1980 by the United States Supreme Court.
We would pay the Government more taxes if you give back that
land you stole.

But as it is now, on the reservations in South Dakota, we num-
ber number one, number two, number three, number seven, poorest
in the whole United States in the 2010 census. Everybody sitting
in this room does not or cannot empathize with an individual living
on Pine Ridge. Where is your next meal coming from? How do you
get some gas money to take baby to the hospital because he has
an earache? Mother has cancer; she needs to get to an appointment
in Rapid City. Father-in-law died. To give him a traditional wake,
like our ancestors did, it costs money now. There is Federal law
saying you have to be embalmed, put six feet under; and they usu-
ally stay up with the body for anywhere from two to three nights.
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Go to the tribe, get help for gas money. Go to the Tribe to get
help for the funeral. That funeral, it has run the Tribal government
quite a bit of money here, just this year, to the tune of over
$400,000; about $3,200 per individual funeral. If we give a 1099 for
that, can you imagine, next year, IRS coming to that person and
saying you owe us $1,000? Where is that individual going to get
$1,000 when he can’t get enough gas money to go to the hospital
with his young one?

Senators, my daughter raised four children with no running
water, with the freezing weather, two-inch walls on a trailer that
was donated because some State upgraded their codes and they do-
nated it to us free.

IRS is sitting out there waiting to tax, and they are making the
Tribe the middleman with giving a 1099 to those individuals. They
do not understand that we have a treaty with the United States
Government that was ratified by two-thirds of the Senate, that
falls under the Constitution of the United States, Article VI, su-
preme law of the land. We are very proud of our sovereignty. Con-
trary to Hicks vs. Nevada, the Supreme Court of the State of South
Dakota says State police cannot go onto reservations. I have an
order from FCC saying we have regulatory authority over the air-
waves over Pine Ridge. We own all the taxes there.

IRS come in to do this, treating us like an organization; doesn’t
recognize our sovereignty; taking a big chip off of our sovereignty;
ordering us to help them tax our own Tribal members who can’t
afford it. This, Senators, is unconscionable. Maybe our treaties are
old. Maybe the Constitution is old. They don’t want to recognize
our self-determination, our sovereignty; a sovereign within a sov-
ereign.

The CHAIRMAN. President Steele, will you please summarize your
statement?

Mr. STEELE. I have spoken. I will answer questions. Thank you.

[The prepared statement of Mr. Steele follows:]
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PREPARED STATEMENT OF HON. JOHN YELLOW BIRD STEELE, PRESIDENT, OGLALA
S10Ux TRIBE

Good Afternoon, Mr. Chairman and Members of the Committee. Thank you for
holding this hearing. The question of IRS activities in Indian Country is important because the
IRS has been burdening Indian tribes and tribal government cfforts to foster a healthy
community and a livable homeland on our reservations.

My name is John Yellowbird Steele. I am the President of the Oglala Sioux Tribe, and [
submit this testimony on behalf of my people. In our history, our people were a free and
prosperous indigenous nation. We were self-governing, with a very democratic system of
villages or tiyospayes, who chose our chiefs based upon merit and achievement. Our people
arc one of the Seven Council Fires, Oceti Sakowin. We held a vast territory from
southeast Minnesota and Iowa through North and South Dakota, Nebraska, Kansas, and
Colorado to Wyoming and Montana.

Through our treaties with the United States, we preserved our right to self-
government and Federal law protects our original rights to self-government. In the 1815
Treaty with the Teton, for example, the United States pledged "peace and friendship" and its
"protection” to our people. In the 1825 Treaty with the Oglala, the United States sought to
reaffirm our friendship and establish trade regulations. The Supreme Court has said, "The
power to tax is the power to destroy.” But in regard to our treaties, the Court has said
protection does not imply destruction. Therefore, in keeping with the treaties, the IRS must
not tax our essential governmental functions and the government programs and services that
we, as a government, provide to our tribal citizens to try to make our “permanent homeland™ a
decent place to live.

Oglala Lakota History and Traditions

Our Nation or Oyate always provided for all of our people through sharing and
generosity. For example, if 2 man died and left his wife a widow with orphan children,



7

his brather would take in the family and care for them. If he needed helgp, the whole
community would help them, If tribal elders necded food or aid, the young peaple would
help them. That is our tradition—ve care for all of our prople. As our great leader Crazy
Horse said, "We preferred our own way of living, and we were no expense to the
Eovernment.”

Qur cutlook is not so differenl from the rest of Americe. When President Bush and
Senator Kennedy reached an agreement on Edncation, Congress enacted a Iaw that says, "No
child Ioft behind." Among our Lakota people, when we pass laws 1o better our communily, we
say, "Mo ong left behind."

Historically, the United Staics visited many injustices npon our people. In 1854, when a
stray cow el behind by Monmon settlers on the road to Utzh was found by a Mnicoujou Lakota
man, named High Forehead, traveiling fom the North, he brought it to his relatives among the
Sicangu Lakota. They ate it for dinner. The next day, a U.S. Army platoon led by Licutenant
Graltan came ta the Lakota camp and confronted Chief Canquering Bear, demanding serrender
of the man. The Chief explained that High Forehead had travelled on, but Chief Conguering
Bear then offered thres horses to replace the cow. Lt. Graltan and his men opened fire, kiiling
the Chisf, The ChiePs people defended themselves and killed Grattan and his 16 men. The
next year, President Pierce sent Gencral Harney and 600 men on a punitive expedition 1o punish
our people for defending ourselves, At the Batlle of Ash Hollow, Hamey and his men surrounded
sleeping village with cavalry and cannons and Xiled 86 of our men, women and children, whao had
nothing to do with the Grattan Affair,

In 18686, the United Siates sent onl a ireaty delegation to Fort Laramie to negotiats a
peace trealy, but while the Ireaty delegation was meeting with the chiefs, the Army came with 2
column af men, horses end eannons to build forts in our Powder River Country, Chicf Red
Cloud said, "The Great Father sends us presents and wants us ta sell him the roed,” Red Cloud
said. "But the White Chicf goes with soldiers to sleal the road before the Indians say yes orno.”
That began Red Clond's War 1o save Lhe Powder River Conntry, and in the end, the United
Statcs sbandoned its forts and sent ont a treaty delegation.

In our Siowx Naton Treaty of 1868, western South Dakota incleding the Black Hills was
recognized as our permanent homeland, we reserved 44 million acres in Nebraska, Wyoming and
Montana ss "unceded Indian terdtery,” and we also reserved our hunting grounds in Nebraska
and Kansas. Under the 1868 Treaty, the United States recopnized our original rights 1o self-
Eovenment,

In Ex Parte Crow Dog, 109 U.S. 556 (1883), the Supreme Court hield that the United
States did not have enthority (1o try Crow Dog for the murder of Spotted Tail, a well recognized
Sicangu Lakota Chief, becavse the lreaty rescrved crimes by ooe [ndian against another to the
tribal justice system. The Supreme Court explained:

The pledge to securs to those people, with whom the United States was
contracting as a distinct political body, an orderly govermmnent, by appropriate



legislation therealter ta be frumed and cnacted, necessarily implies, having regard
to sl the clrcumstances atlending the irensaction, that amang the arts of civilized
life, which it was the very purpoze of all these arrangements to introdnce and
naturalize among them, was the highest and best of all,—that of self-government,
the regulation by themselves of their own domestic affeirs, the meintenance of
order and peace ampng (heir own members by the administration of their ovm
laws and eustoms.

Yet, the United States violeted the treaty, Just a few years after lhe treaty was signed,
Generel Shennan sent out the Custer expedition to search for gold in the Black Hills. Later, he
ordered us fo leave our lands, whick wers protecled under the 1868 Treaty. When our peaple
stond by our rights, President Grant sent out Custer, Crook and Terry with separate armed
columns, leading to the Batile of the Rosebud and the Baitle of the Litle Big Horn. Afier we
won the battles, the United States sent ont mer2 avmies and our people were hunted In our own
Jands, We still have relatives who are war refupees in Canada.

We knew the value ol the Black Hills, our sacred place and the Center of the Lakota
Universe. The gold mine turned out to be the largest and most productive in the Western
Hemisphere, with billions of doltars in gold mined. The thefl of the zold mine and millions of
acres of Yand left our people in poverty. As an elder, Chief Red Cloud refiecicd thal the LS.
Govemnment "made us many proinises, bul they anly kept ane. They promised to take our land
and thoy took it."

We suffer many hardships to remain together as our Cglala Lekota Nation. Shannon
County on our Pine Ridge Reservation is the 3 pooresl county in America, measured by per
capita income. Over 47% of our people live below the poverty line. O Lakota relatives on the
Cheyenne River Sioux Reservation in Ziebach County, Soulh Dakata live in the poorest counly
in America. Our Lakota relatives on the Rosebud Sionx Reservation in Tedd County, South
Diakota live in Ihe 2 poorest coumly in America. When our Laketa and Dakota relatives on the
Standing Rock Sioux Reservation counties arc counted, 5 of the 10 poorest counties in Amcrica
are Iocated on our Sioux Reservations that were originally pant of the Great Sioux Nafion under
the 1868 Treaty.

In our treaties, we ceded millions of acres of land to the United Statcs in exchange for
{reaky promtises, cducation, health care, housing, and economic development, The basic pledge is
that the United States would help us make our peonanent homes on the reservations te be livable
homses. Yet, those treaty promises have not bzen [ulfilled.

Chief Red Clowd said, "I am poor ... bul I am the Chief of a Nalion. We da not want
riches but we do want to irain our children right. Riches would do us no poad. We could nol take
them with us to the other world." Today, althongh our people are poos, we are proud and we
stand on our Treaties. We call upon the United States to respect our Treatics, as part of the Supreme
Law of the Land.

Tn shert, the 1868 Treaty sets aparl our land for our “absoluie and undistrbed nse s a
permarent home and recognizes our right to self-goverament. Under Ex Parie Crow Dog



(1883, our trealies reserve "the highest and best form of government" te our people, self-
government. Today, we rely on our original sovereign authority lo pravide for our peopleas a
Mative MNation.

Under Federal Jaw, there is no repeal of a prior law by implication. Qur treaties are the
Federal laws that deal most specifically with our people. When 1he United States Congress
passes & general law that would interfere wilh our treaties if the laws were not hatmonized, thase
Taws must be read togelher with our treaties to prescrve our rights to selfgavernment.

Since the Uniled States has not fully upheld its treaty oblizations to assist our people with
education, henlth care and other povernment scrvices, we, 05 4 tribal governtment, must do
everything we can to better our tribal commumily. The TRS violates our treaties when it sceks to
tax the basic povernment services that our lribal government provides to our citizens.

IRS fnterference wirh Tribal Seif-Government

Tndian tribes are soversizgn governments that pre-date the formation of the United States.
Indian tribes are the original American democracies. Qur right 1o self-deterniination as
indigenous peoples must be protecled under international humazn rights laws, and indeed, the
Constitution of the United States recognizes the crilgina] and continning status of Indian tribes as
indigenons sovereigns, implicitly and explicitly.

The Apportionment Clause excludes “Indians not taxed" from Apportionment of
Congress and from the per capita taxation originally levied by the states to fund the United States
government in its formative period. Qur people were originally not taxed by the states or the
United States because they were cilizéns of our own tribal nztions. Allor almost a century of
treaty-making and more than 370 treaties, the 14th Amendment affirmed the Constitation's
original provisions: first, by treating tribal members ag citizens of Indian nations, not the
Uhited States, in the Citizenship Clanse and second, by reaffinming the status of "Indians not
taxed" in the Apportienment Clanse (which was amended to do away with the constitutional
reference te slavery).

The 14™ Amendment's Citizenship Clauss provides: YAl persons horn or naturalized in
the United States, and subject fo the jurisdiction therenf, are eitizens of the United States and
of the Swte wheretn they reside," In Eli v. Wilkins, 112 U.S, 94 (1884), the Supreme Counrt
held that the Citizenship Clause did not automatically make tribal eitizens become U.5. citizens.?
The Court cxplained:

e Constitation of the United States recopnizes Indian trives as sovarzigns, with suthority to euter imo Treatizs
and conduet infernational relations in the Tresty Clouse. By the authority of the Supremacy Clause, our Sioux
Wation Treaties ave part ol "Supreme Law of the Lend." The Apportoement Clause excludes "Indians not waed,”
from taxation and epportionment of Congress,

2 ngonatar Jacob Howard af Ohio, the authar of the Citizenship Clause, defended the new language against the
charge that it wonld make Tndians citizens of hs Unilxd Stales. Howard assured gkeptics that Tndians Bosn within
e limits of the United States, and who maimtain their wibal relatfons, are nat, in the sense of this amendment, borm
subject to the jurisdiction of the United Siates.” Senator Lyman Trumbsll, Cheieman of the Senate Judleiary
Cammitice, supported Howard, coutending thal ‘subect 1o the jurisdiction thercof meant ‘ot swing allegizece to
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Under the-consittatios of the United States, ag axiginatly esiablished, “Tndians tot
taxed" were excludad from the persons geoording to whose nunibers
ronsesnniatives and divect taxes wose sppocifonsd anomg the sovert stetos: sad
taagress had and erestized the power to ropidals convmoree wilh the Indian
ribes, mud the mombars thereof, whetder within ot wifloit fie boundaries ol oane
of the states of the Unicn. The Indian wibes, being withly S woritocial Emin ol
the Theited Statos, werenol, stdetly spesidng, foreign sigiee: bet they were aien
nations, distinet politioal coraraunitics, with whom the United States might st
habitually 4id degl, as they thought 5, either thropgh treaties made by the
president and senais, of through acts of eonpress in the ordinary farms of
legislation, The members of those tribes owed inmediate allegiance to thelr
several Iribres, wnd wore nat past of the poopls of the Uniied Siates, They warein g
dependent condition, a state of paoilege, resambling that of a ward 1o his
gavdian. fndians aad thefr propecty, exemont Som seation by feaayy or Matay of
1z United Roivg, vould not bo taoied by any stete, Gentesl wats of conpross Gid
2ot apple i Indlmes, undves =i expressed 03 {0 Sleerhy manifest an inuiion i
inciule 0., Prime bom within the e dioviad iz of the Dnfied Siuies,
mombors of, s0d pwing hmmediste allegiuncy o, pue ofthe Indien ikes, fm
alien thougls dependent power,} although in a geographical sensye bom in e
Uaited States, ats no more "Born in the Lindted States and subjest 1o the
Jurisdiction theryaf)" within the meaning af the firs! scction of the faureedth
amendment, i e cidldren of subjecta of way Roreige govemnest bom witkin
fire decnain of it gavernment, o the childsen hom within the United States, of
ambagsadins 07 othar prhtc mindsters of fowdz notions. This visw is confled
byrfhe second sention of he Ruaciesalh amandmens, wiich provides that
“repeeszriaitvas shall e apponiionsd amsug e soveral Mates soooeGing o el
respretive nushers, courting the wholo mxnber efpersong in wech slaia,
exeiutmy, indlans oot mxed” . Iodiens not tked arswtill exvludod Fom i
oo, for the reason that they are not citizons.

The Uniled $tates has, since the first days o5 tho Republic, recognized Indist rrbos as
native nations, under featy protectlon. See deiivles of Venfedaration, An, YT{118)); Treaty
with the Delawre Wation, 1778, As a result, Indian trihes sve recognized as govermcois, not
taxable antitles srder the Infomat Revenne Code, Soe Mescafore dpache Tribo o, Jones, 411
{15 345 {1%73) The Friba? Sovermnant Tax Stmus Ach, 38 ILE.C me 7871, Is o milecfion
o apy govermuent siatin.

ARk Indian tribes weae not made cifiang by &= 147 Amendmeiy Ciinasiin
Clause, Comress aeted tarly 10 the 207 Commry 1 sorfer citizenship on Americen tndions. In
1924, under the dind Citizengiip Act, nopecitizen fndions wore made US. citirens:

auybody clee. . gubjoes o the gomplrte jursdiztion of Uniled Siaks. indians, ke coscluded, wers not sekjeet

to i jurisdiction! oF this Medted Stptes hesanse they awad aflmgiande—even if only portia| alipiansceetd theiy
tifbes, Thus, Bwo requirentents wart sut For Yaited States cRzenstdp: hom oF nateralized in the Uniind Sistos 2ot
sibfect to ity Jusiscdiefion 5 Bries, Daffving Sivzens: Congrair, (Hibseuahiy, and the Meansing of the Fy ]
Amendigen: (P, T8 311
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Thar il nox citizen Indians born within the tarritoried linits of the Unlted
States be, and they are hereby, declaved to be citizens of the United States:
Provided That ihe granting of such cirizenship shalfl net in any wanner impair
or otherwise affect the right of any Indian (o tribal or other properiy.”

Act of June 2, 1924, Public Law 68-175. The Indian Citizenship Act was nol intended to disturb
tribal citizanship or the rights of individual Indians 1o tribal preperty or lands. The IRS should
therefare recognizs that the Indian Citizenship Act cxempls tribal government benefils to tribal
members from taxalion.

Accordingly, the Supreme Court has held that individual Indian income that is derived
from trust lands is not subject to income taxation. See Squire v. Capogmean, 351 U.S. 1 (1956).
Taken tagether, the Constilution, trealies, and siatutes of the United States make ciear that our
tribal citizens should not be taxed by the Federal Goverument, our Trustee, based npon tribef
government programs or services derived from tribal Lrusk property, designed to promate the goneal
welfare of trbal citizens, or designed to make aur reservations livable as "permanent homes."

In its repulations, the IRS explains that individual Indians, theugh generally subjest o
Tederal income taxation, should not be taxed upon:

22.41.1,6 (10-14-2011) Nontaxable Income of Tribal Memhers

1.) The [ailowing ilems are specifically excluded from the taxable income of individual
{ribal members:

Income dircetly derived iy the Indian allottes from restricted allotted land that is
held in trust by the United States Govemment,

Income derved from a fishing rights-related activity that is exempt under TRC
section 7373,

Income that is exempt under treaty or slatute, and

Income received from land claim settlements and judgmenls purseant lo 25
U.8.C. 1407,

We believe that the IRS has recognized the right prineiple—Federal tax Iaws are not
intended to interfere with tribal self-govermment or Lrcaty rights, Yet, the IRS does nat
apparently understand that tribal gavernment prograrns and services ars the essence of tribat sell-
povernment beeanse tribal self-government is only realized through tibal government action on
hehalf of its citizens.

Bacause af this failure of vizion, the TRS has become a menacing, interfering and
avenvhelming burcaucracy in Indian Country. The IRS apparently has an unspaken plan to audit
cach and every Indian tribe in the country in a harassing manner that negales Indian sovereignly
and interferes with our relationship with eur tribal members. Will zny tribal member want to
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waork with tribal government when the IRS hands them a tax bill any lime {hey receive
governntent services or participate in government programs?

The IRS has sent an incredibly burdensome audit form to eur Oglala Sioux tibal
povernment, which soeks records of

»  Payments 1o emplayees, Counell Members, tribal members, including expense
reimbursement, distibulions fom paming revenue, fiinge benefits, bonuses, znd
accountable plan decumentation,

»  Petty Cosh records.
»  Gifis and loans te tribal members andfor employecs with elated documents.

s  Heallh care, educational benefits, legel adviee/representntion, utility assistance, housing
assistance, recreational activities provided on behal{ of tribal members and employece.

»  Pow-wow prizes and related tribal contest prizss.

»  All bazk records, credit card statements, expense recelipts, and tribal government progrm
plans.

This is what we would call a fshing cxpedition, There is nothing that says that the Oxlala
Sioux Tribe has nol complicd with the IRS, but the IRS s imposing a burden, a tremendons
burden, en us. That adminisirative barder interferes with our self-governance.

Tt 2009, just a5 {Congress was preparing to pass the Obama Health Care Plan, the IRS was
seeking to tax health care benefits provided by tribal governments to tribal members. Feders]
employee henefits were nol taxed. Vetcren's benefits were not taxed. The Indian Health Service
programs were not taxed. Federal prisoner's health carc benefits were not taxed. State employee
health care benefits wore not laxed. State citizen's health care benefits were not loxed. Medicare,
Mcdicnid, and children's health care benelits were not taxed. Yo, the IRS wanted to tax izibal
government health care. Congress rejecied {hat, cnacting a law that says ihe IRS may not tax
health care benefits, insurance, or care provided by tribal governmenls to tribal members and theix
dependents.

The IRS explains the mesning of Section 139(d) of the Patient Protection and Affordable
Health Care Act:

Section 139D provides, in general, that pross income does not includs the value of any
qualified [ndian health care benefit. Section 139D defines the term "qualified Indien
healih care benefit” to mean:
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. any health servics or bencfit provided or prrchased, directly or indirectly, by the
Tndian Health Service {JHS) through a grant to, or contract or compact with, an
Indian tzibe or tribal argamization, or throngh a third-party program funded by the
HS;

. medical care provided or purchased by, oF amounls lo teimburse for medieal
care provided by, en Indian tribe or tribal organization for, or to, a member of
an Tndian tribe, including 4 spouse or dependent ol the member;

- coverage under accident ar health insurance {or an rrangement having the
effeci of accident or health insurance), or an accident or health plan,
provided by an Indian tribe or tribal organization for medical care to 2 member
of an Indian tribe, including a spanse ar dependent of the member; and

. any other medical care provided by an Indian tribe or {ribal organization that
supplements, Teplaces, or subslitutes for a program or service relating W
medical care provided by the Federal government lo Indian (ribes or theiv
menbers.,

"Frequently Asked Questions (FAQs) about new Section 139D," IRS Wehbsite. I
mention this to show thal the TRS does not even follow Congress's guidance when there is
a clear mandate 1o stop taxing lrihal government heallh care, health insurance and medical
assistance programs—the IRS included an audit of tibal health programs in its notice,
which we were recently asked to answer!

The RS is now asking [ndian tribes throughout the sountry to submit justifisalions
for not taxing tribal government programs for child eare, clder care, education, housjng,
heating assistance, burial assisiance, and cultural activities, such as pow-wows and tribal
eelebrations. We believe thal the IRS is employing a discriminatary double standard. For
example, the United States provides heusing to the President, the White House and Camp
David, ete, Is the President taxed for his housing benefits? No.

Yet, the [IXS wants to audil housing benefits, such as surplus FEMA trailers provided
to tribal members, whe have no sceess io a real house. My daughter's family lives in a house
with no running water—they hzve Lo use an outhousc for sanitation. Our people are found
by the Census Buresu to be the poorest people in the country, with 47.3% of our peaple
living below the poverty line.

We do not mean to suggest that the Prosident should be taxed for living in the White
House. We support the President and the Congress, and Lhe United States has good reason
for not tading the Prosident's housing bensfits. Naturally, we have goad reasons for secking
FEMA trailess for our people, who otherwise would not bave a homs. Similarly, the United
States has good reasoms for providing for the President's ravel exponses aboard Alr Force
One, Marine Dne, in limousines, ete. Thosc are not taxed. We have gaod reasons for
providing per diem payments to our Tribal Council Representatives. We should not be
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harassed about providing for our Tribal Council because it is our governing hody, central to
nur (realy-prolected original, inherent rights to self-govemment.

For unather example, Indian tribes often have burial programs to assist our wibal
citizens. In tho past, Native Nations gathered te help cur communities sad families send
their loved ones en the jaurney ta the spirit warld. Today, Indian tribes honor that fradition
by assisting with buzials and, typically, Tribal Leaders will make strong efforts to attend
fimersls of tribal citizens. Also, it is important for tribal elders and ceremonial lcaders to
attend and participate in the funcral cvents. The Uniled Stales should not interfere with our
cultural and conununity iraditions, whether it acts through the IRS or any other agency. Yet,
the IRS wants to ceview tribal government burial assistance programs. Who wonld the [RS
tax: The deceased husbkand and father? Or the grieving widow nnd children?

The United States pays for Veteran funerals at a price that may exceed $15,000. Yet,
the IRS docs not seek ko tax the Veterans or their lamilies because the United States has a very
good reason for providing the funcral assistance, We do not question the 1.8, Veieran's
AfTairs policy-=in fact, we agree with it and suppart it. All we ask is for the IRS to provide
us with the same courtesy to fribal citizens when we provide (ribal bunal assistance.

Churches provide funeral assistance to perishioners, Is the IRS sesking to tax the
church or its members for the food serviee thet they provide to suppart families burying their
relatives? Is the IRS seeking to tax church members for the church plots that may be provided
in the church yard? No.

Indian tribes arc singled out by the IRS far diseriminatory tax treatment due to the [RS's
curicus and shert-sighled focus on Indian tribes.

The Indian Self-Determination Palicy Mandates Respect for Indion Sovereigaty

Tresident Franklin D. Rooscvelt initiated a policy of respect far tribal self-government
in the Indion Reorganization Act. Although we wenl through a terrible period under the so-
called Termination Polivy in {he 1950z, led by Senator Arthur Watkins from Utzh,
President Eisenhower called for Public Law 280 to be amended to require tribal consent
to state assumptions of jurisdiction in Indian Counlry.

Presidents Kennedy and Johnson lumed 2way from lthe Termination Folicy and began
the Indian Scif-Deterntination Policy. President Johnson included Indian tribes in the War
on Poverly, sstablishing a Cabinet level working group on Indian self-determination and
economic assistance. President Johnson signed the Indian Civil Rights Act into law, sceuring
basic civil rights for lribal citizens and requiring tribal consent 1o any further state
assumption of jurisdiction under Public Law 280,

President Mixon hrought festh the Indian Self-Determination and Edueatien
Assistance Act and officially repudiated the Termination Policy in a Special Message to
Congress supporting Indian Self-Determination, President Reagan supported tribal
economic develupment, self-determination and self-sufficiency and songht te cut the
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bureaucratic red-tape that has hislarically been imposed on Indisn fribes. He initiated the
Federnl tribel government-to-zovernment relations policy. President Reagan also signed the
Indian Gaming Regulatary Act into law. President Georae H. W, Bush continued President
Reagan's policics.

President Clinton issued Exccutive Order 13175 (2000), Consultation and
Collaboration with Indian Tribal Governments, to respect Indian sovereignty, self-government
and sel[- determination. Aceordingly, the Exccutive Crder explains: *The United States
recognizes the right of Indian tribes lo self-government and supports tribel sovereignty and
scll~determination.” The Executive Order states further thal:

Our Nation, under the law of the Uniled States, in sccordance with treaties,
statutes, Fxeentive Orders, and judicial decisions, has recognized the right of
Indian tribes to self-government. As domestic dependent nations, Indian tribes
exercise inharent sovereign powers over their members and (etritory, The United
Siates continues to work with Indian tribes on a govemmeni-to-government basis
10 address issucs concemning Indian tribal self-goverament, tribal trast resources,
and Indian fribal treaty and other rights.

Both President George W. Bush and President Obama have reaffirmed Execulive Order 13175,
The Executive Order provides direction to Federal ageneics on ageney rulemaking:

{2} Agencies shall respect Tndian tribal self-government and sovereiguty, honor iribal
weaty and other rights, and strive to mest the responsibilities that arise from the
unique legal relationship hetween the Federal Government and Indian tribal
governrents...,

(<) Whea undestaking to formulate and implement policics that have tribal implications,
agencies shali:

(1) enconrage Indian tribes to develop their own policies fo achieve progam
nbjeetives;

{2) where possible, defer to Indian tribes to establish standards; and

(3) in determining whether to establish Federal standards, consult with tribat officials
as to the need for Fodera!l standards and any alternatives that would limit the
seope of Federal standards or otherwise prescrve the prerogatives and authority of
Indian tribes,

Tn sum, the Department of the Treasury and the IRS arc dirceled by the Fresident to "preserve
lhc prerogatives and authority of Indian tribes.”

In general, treaties protect tribal sclf-gavernment and the courts construe subsequent
statirtes as not impacting tribal self-government unless Comgress has evinced an express intention
Lo do so. Tifbal government provision of programs =nd scrvices is protected as an aspect of seli-
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government by the Indian Gaming Regulatory Acl, which mendates the provision of such
services priar te paymeni of any per taplia payments ta Isdividual members, IGRA makes the
per capita payvments taxable, drawing 2 clear distinctton from tribal governmeni programs and
services, which are not taxuble. 25 UL8.C_ gec. 2710.

The RS should respect the itaditional aress of tribal seli-governmenl, including:

Housing, Wars, non-Indian encroschment and Indian treatics limited aboriginal trihal
homelands, typically making it necessary for native peoples to abandon traditional
housing and adopt American-style housing to denl with dilferent climate conditions.
Recognizing that Indian tribes have typieally been relegated to remate and often
unecanarnic reservations, the IRS shonld acknowledge that Indian tribes as governments
must provide assislance to tribal citizens in the area oFhousing in recordance with
reasonable standards of American housing to make our reservations livable homelands.
"This is vilally important to the gencral welfare of Native Nations and tribal comemunities.?

LEdoeation. The United States destroyed traditional MNative American lileways by
Timiting our terilory, killing the buffuls, taking our hunting, fishing and fanming areas,
taking our natural resources and taking our lands for numercus Federal purposes—
ineluding non-Indian homesteading, park lands, forest lands, national grass lands,
wildemess preserves and mililary bases, among other things. The treaties promised
edueation in return for huge fakings of Tands and the United Staics has nat fulfilled those
promises, More recent statutes establish new pledges to promote the education of tribal
children, youth and adults, Accordingly, it is the policy of the Uniled Siates to promote
education. When tribal govemments provide education services through tribal calleges
and universities or grants and scholarships to attend statc or losal celleges and
eniversities, (the United States should recognize that tribal governments are providing for
the general welfare of tribal citizens. Qur tribal educational serviees should not b

subject to faxation by the United States.

Child Care and Elder Care. The Uniled States provides ¢hild care through programs
auch as Headstarl and those are not taxable, The [RS should recorpize that Indian tribes
have unique traditions of child care, where the conumunity was typically iavolved in
providing assistance to taise Indian children in accordance with Indian cvlture. As the
Indian Child Welfare Act acknowledges, Indien children are the most pracious resource
of Indian tribes und due to u history of taking Indian children away from Femily homes
through baerding schocls and foread adoption, Indian iribes need to assist Indian children
in growing up in & nuriucing environment, Elders are venerated in Indian tradilion and
provide the critical repository of enlture, langnage and religion for indian secistivs, who
rely on gur orsl tradilions. Accordingly, tribal governments traditionally provide care for
elders, such as hot meals, accese 1o education programs, heating assistencs and smali

l‘)’pmall:., Indi.an tribes provide adjunet services fo make reservations liveable homes for tribal citizens, a3

din 3 , andl exemutive arders. For example, many iribes provide adjunct heating aseistiecs 19

deal with Ercezing eold climates, water o nssist in realdng homes liveable, or sewer and sanitalion secvices ©a rmake
teservation laneds kabhable, Thase progmms should rot he interfered with by (he Federal Governmenl,
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subsistence paymeats. Tribal gavernment progrem choices should be respected, even
though they may not precisely mirror Federal programs, and should not be subject to
taxation by tho Unrited States,

« Cultural Programs. Tribal governments must foster tribal cultures because our nalive
cultures are nnigue and have a great value o Native Nations and tribel communities. The
United States cver a period of generations has spent hilliens of dollars to siip us of our
cultures through naconstitutional religious proselytizing, outlawing aur religions,
forbidding our children to speak our languages, forcible scparation of our children from
our familics, and programs to replace native cuitures with "American” culture, None of
these efforts wers taxed by the IRS. Nor should the TRS tax tribal eultural programs.
Congress has cvinced 2 palicy to promote native cultures and languages through the
American Indian Religious Freedom Act, the Native American Graves Repatriation Act,
native language acts, and The estahlishment of the Mational Museum of the American
Indian. The IRS would nol tax a field irip to Washington, D.C. to go to the NMAL It must
nat tax trips to pow-wows, tribal gatherings and celebralions, tips to historie sites, or
11ips to ncighbering Indian tribes.

“I'here are many other programs that Indian tibes pravide to tibal members that are traditional
and eultural in nature,

The IRS General Welfare Doctrine Review

Dnie to iumerous complaints from Indian tribes around the country, the IRS has requested
comments ox its Goneral Welfare Doctrine and the wibal govemment programs that may qualify
for exclusion fiom income vnder its provisions. Yet, we do not trust the IRS to recognize tribal
rights because the TRS hos minimized tribal government rights. When one Tribal Leader raised
objectiona to IRS intrusion based upon tribal treaty rights, e was told, "Vou can read your
treaties in prisen, if you like"

The Constitution is clear: Indian treaties have the force of law. There is no repeal of Jaw
by irplication, so our treaties arc still in force on our Indian reservetion lands. Congress seeks
Lo premots a better community life on Indian reservations by providing programs for:

»  Children—Headstarl, Healthy Start, Youth programs, Boys & Girls Clubs.
»  Education—Pre-School, Elementary, Secandary, Post-Secondary, Techmical Schools,
Scholarship programs, among others.
¢ Culture—Native American Graves Protection and Repatriation Act, Mative Languages
Act, National Museum of the American Indian Act, American Indian Religious Freedam
Act,
Bldetly—Older Americans Act Mative American Program,
Economic Developmenti—SEA Indian Programs, Commerce MBDA, BIA Office of
Encregy and Economic Development, USDA RUS.
Health Care—IHS
Housing—WNalive American Housing and Self-Determination Aet HUD, FHA.
Transporiation—B1A Roads, USDOT Native American Highways Progrant,
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+  Jugtice--COPS, Tribal Jails, Trival Courts,

Tho problem is that the Federal Govemment never appropriates encugh monay to carry out {hs
laudable mandates,

Therefore, the RS shonld say o {iself, if the Federal Government i3 doing o1l of these
programs 10 promote better reservation commrmunity Kfe in gecordance with Indian srenties snd
fafling due 1o Immeasursbie need and Ipossibly Bnted fnding, then lodian tribes showid do
whitever they can to betier thelr communities. Congress shonid enact 2 simple steaightforward
stanstory provision o remedy the IRS mistakes;

When & tribal government program s designed to betler widal community life
and muke au Indian rescrvation "livable™ as a permancnt ome for tribal cifizens,
Hien it is in the "general walfpre™ of the United States because it fierthers the
Federal trust responsibility and trewly pledges o Indian tribes. Benefils from such
tribal governmen! programs aré not subject to tecation. Indinn income devived from
it frust or individual Indien frust property, land or resonrees is not subject io
faxuiion.

Alternatvely, tribel governmentts will need more detsiled Jegislation to protect wribal self-
govenmnent, frealy righls, he mdisturbed use and ceenpaney of our reservations as “peruranent
homes." Spesifis Jegislation should incInde the following elements:

Findings. The United Stztes has entered into hundreds of treaties with Indian tribes,
whish gnocantes 1ribal self-government, uibal lmds as permanent homalands, and
establish a Federal trust to protect kibal property.

The nited Stetes must notax income derived fom iibal or individuead Indian st
propesiy or frast Jand.

Tie United States encourages tibal selfgovenmnent and £ihal seifsofficioncy, so the
Federal agencics shoutd not inferfers with tribal govemment efforts ta provids tibat
goveroment programs and serviges to tribal members.

Tha United States should not hurden Tribal Executives or Tribal Legislative Councils
wilh taxation for (Abal per dient, expensss and stipends because that hurdens tribal sclf-
aovarmaent,

Specificaily, the llowing tribal government programs should not be burdened or faxed
by the IRS:

»  Child Care. The United States rocognizes that our childrer are oar most prociows
resouree and (here are muny Federal programs, so tribal government child care
programs shoold be excluded from taxation.
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w  Elder Care. Qur elders hold the culfural knowledee and history of our people.
We must support them in their Jater years becanse they are our past, present and
provide the traditional base for our futnre,

»  Education. The United States promised in our treaties to provide cducaticn,
instead eur children were tippad away from parents and family suppart to g0 10
govermmenl boarding scheols far from home. They were stripped of language and
enlture and returned home as strangers. As we seek to educate our children and
redress these historical wrongs, the IRS should not burden us with taxes for
servicos that the Federal Government pledged to provide.

»  Honsing, Gur people have suffered substandard housing for many generations in
our altemating freczing winter cold (sometimes 20 degrees bslow zero) and high
summer heat (sometimes over 110 degrees). Tribal govenments must be able o
provide decent Liousing for our people, including ulility assislance, insulation and
home repairs, without Federal taxation of these essential government services,

s Police, Five Protection, and Transportation. Public safety iz & public good,
including police and fire protection, and transpertation. Because we have
inadequate medical facilities on our reservation, we often have to medevac
patients out to Rapid City or other regicnal centers. We need (o support lheir
Mumilics to travel with them to help in (hese criscs, Police and firemen
sometimes are firsL responders to aceidents and medieal emergencies. The IRS
ghauld not burden these programs.

This more specific Jegislalion should follow the guidelines set forth in 26 U.S.C, section
139D, Tndian Health Carc Benefits, enacted to stop the IRS From (uxing Indian heaith care and
lealth insnrance.*

® 26 U.S.C. sec. 139D, Indian Health Cave Beneflls.

(2) Generzl mole

Except s oiherwise provided in this seetion, gross income doss not include the value of any qualificd Indiaa heallh
care benefit,

(b) Qualified Indian health care benefit

For purpusss of this seclion, the term “qualified Indian heafth care benefit" tnems—

(L) 2y health service ar benafit pravided or purchased, directly or indirectly, by the Indian Health Service throngh 2
Erant 1o or % coateect of compact with an Indian tribe oF tribal organizatien, or through a third-party program funded
by he Indion Health Servive,

(2) medical eare proviced or purchased by, or amounts to refmburse for auck medical care provided by, an Indian
wibeor tibel organization for, or 1o, a member ofan Indian wibe, including = spouse or dependent of such a
member,

(3] coverge under 2ceident or health in {or an armangement kaving the effect of accidentor health
nsurancc), o an accident or likalth plan, pravided by an Indian tribe or Wribal organization for medica care e a
tnember of an Indion trbe, inchids a spouze or dependent of such o member, and

{4) zny other medical care provided by an Indian tribe or tribal orgenization that supplemenls, Teplaces, or
substitules [or 2 program or secvice relating to medical care provided by the Federal governtnent to Indian mibes or
members of such a Lribe.

{c) Delmitians
Tor purpases af ihis section—
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The Great Plains Tribal Chajrmean's Assoeiation and the MNational Congress of American
Indizns have passed resolutions calling for such legislation (GPTCA attached), and we request
your support 1o enact the legislation. Stop the IRS from wrongfully interfering with tribal solf-
govemment, breaty rights, trust [ands and resaurces, and Indian homelands.

Conclusion

The TRS hes embarked on audits of Indian tribes (bat we believe ate vory diseriminatary.
These audils seek 10 identify tribal goverament programs that are providing government services
to tribal members and [o assess (hem as income lo bo subject to Federal taxation. We do not
believe thot the same audits are being conducted on Federal, State and local governments or
foreign nations, The IRS showld halt this discriminatory auditing of Indian Country.

Consistent with the Constitution, treafies, statuies, and executive orders of the United
States, the IRS should defer to Indian Inbal governments providing tribal government services
to tribal citizens. The TRS should recognize that Indian mibes as govemments have long sought
to pramole the health and vitality of Native Nations and wibal communities, incitding aibal
languages, cultures and religions. Treaties, stalules, and excentive orders cstablish indigenous
homelands, where tribal self-government is protecied. The IRS should not interfore with Indian
tribes” governmental programs and services designed o provide a decent way of life for tribal
citizens, espeeially when such pragrams and services supplement Federal programs, whers the
United States’ treaty promises and trust responsibility dutics are underfunded or lacking,

Cuangrass must enact a new law to put the IRS back on track. The legislation can be
simple and straightforward: The IRS should not 1ax iribal government progranis that are
intended to makes o Indian reservations livable homes for our tribal citizens, Altematively, our
cssential tribal gavernment programs can be spelled out and profeoted in 4 manner similar ta
tribal health care and heelth insurance.

On behalf of the Oglala Sioux Tribe and the Great Plains Tribal Chairman's Association,
[ respectfully zequest that vou support logislation o direct the [RS not to interfere with tibal

(1 Indizn 1ribe
Tie term "Iudian weibe™ has the meaning given such wrm by section 454 (c){6),

(2)Tribal erzanizztion
The tevm “iritial prpanization” hne the meaning given such term by section 4(1) of the Indin SelFDetermination and
Educatinn Arsistanze Act.

(3)Medical care
The term "medical carc” has the s:me menning 23 when used in section 213,

(4} Accident or heallh inseranes; aecidenl o health plan
The tenns "accident or health insurance™ and "accident or bealth plan™ have the sme meaming as when used in
siection 105,

(5 Dependent
The term "dependent” has the meaning given such teom by section 152, defermuined without regand 1o subsections
{b)(1), (b){2), znd (dH)(B) Lerecl.
{d} Denial of double benzfit
Subsection (o) shall net apply to the amotme af any qualified [ndian healt: care benelit which is ned includible in
gross income ol ihe berweficiary of such benefit under any other provision of this chapter, or to the amewat af any such
benefil for which a deduction 15 alfowed to such beaeficiary under any ather provision of Iiis chapter.
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seif-grvermyent, freaty rights, trust heeds wpd ..and the absohile and wndisturbed use of
our Indian reservalions as pemmanent bemnes. Pederal law requires 28 aquch, but the IRS refuses
1o listen, As Chief Red Cloud said, ™y jpade us many promises, tyore than 1 can remember,
but they keopt ouly one; they promised o tike our land, and they did"

Pleass st now, Our need is urgent) Thank you for your tooghtitl cons{derstion of this
Tmportant sever bom43 t peupesst for assigtanee.

"Attachment

Rezahztion Fo, D.3.08.13
GREAT PLATES PROBAY DNANTINY S ARSOMIATION

T HONCR GUR TREATIES, __am_ammagm_v_s ﬁaam@m_ﬁM
AND AGREEMENTS BY CRAS E: M E 1 i
wmmummwmma_ﬁ_ﬂﬁmwm L tu-m
TRIBAL CITIZENS, VI8 GUR HOMELANDS, AND V(I ATES OUR RIGHT TO TRIBAL AL GOVERNMENF.

WRERTAS, The Great Maing Triket Cloirma's Aeectation [EFTCA) 15 romesastd of The slectes Chalys and
Presidords ofthe 155 jart 3ndien Tiibor 3nd Motions Tasbaniad by Trasties with the {oited Sias that
e sltiin the Srast Fiales fedion of the Surens of Trolfon 7tes ard

WHEREAS, Thve Srent Plains Trbal Crafrman's Assoriation was formed tm promet the common interest of the
Soversign Tribas and Natlons and their membery of the Great Plains Repion which comprisas the states of
Morth Dakots, Ssith Dakota, Nebrasha; and

VWHEREAS, Incian Trhos are sovereign that pretite the tnited States, with srlor and treaty protected =fafie
o self-zovernmant and by our insdian lands, and

WHEREAS, Tt considetian of ihe United Petes. Prouh the Trodly TORNNEE NEewRCn £33
Srrorsiamtnt TSases and The 157 Imondtel, puesniss e srersel Tl o lndon Tihes s Nebw
itiens esteiinhed prier o the United Staves 2nd

WHEREAS, Fedatsl Agancies have a responsibiity to respect the letter whdl oplift of the United Stutits
Constitution, Traalies, cument Federal faws, and Executive Orders, regarding tha Federal Government's
refationship with Trilal Governments; and

IHEREAS, Cur rerivlions ;e pakt of tre etigiat homeansd of aur praple and andar oo feaditanai (g, W
have Been wrimsing o b owr cogvmamaly back te selidelermimesue amd seifsulliciensy Tt thix
Sevetating geaacl (AMRalES Emintus i the 10 fentars 2nd

EFHEEEAS, The Yolbed Siatas wnderiook many ety ohligatons In eehuings fy the cessten of Hundrady of
mitlions of axtes of lund, yet the Faders] Wovoermment has fallen far short in meeting theses soled
ahligabons; and
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WHEREAS, Thicugh our freatles, sgroemants, =nd exvcutive atders, the bnited States racognizad and
aiftrmed our Imherent tights to seif-government and correspondingly, linited the access of Faderal officials to
our reservations [n the absence uf our consent; and

WHEREAS, After mrany vears Teibes in Indlan Country have institrikad programs to provide povernmants]
bensfits o thelr Tribal citizens; and

WHEREAS, intarna! Revenuz Service §s auditing the benefits provided to individua$ Tribal citizens by thaly
Tribel Goverarnent; and

WAEREAS, the Internal Revenue Sarvice is viokating our tresty rights to the shsolute and undistwbad use and
qceupancy of our resenations as permenent homelands and [s Interfering with the goverameaintal ralationship
hetwean our Triba! Governments and tribal eitizens; and

WHEREAS, The IS diseriminatory approach to the suditing of indiab tribes is a severe probiam given the fact
that the 5 of the 10 poorast equndies i the country v within aur indian reservations In South and North
Dakota; and

WHERFAS, The Interngl Revenue Code Saction BI states that, ewcept a5 otherwise provided, gross {ncome
nciudes oll incoms from whatever source darived, and the interaal Revenus Servize and Taders! ocurts have
consistently held that payments made under simifar social beneft programs for the promation of genaral
welfare are not includabla in gross Inceme; and

WHEREAS, the Genaral Welfare Dactiine provides a commen Taw {or shetutory interpretation by implication]
wuelngion for government sooiat weifare programs, the tes? is based on fecs and droumstances {or a RS
2gent’s persoqal velire judgraent] aad ¥ difffeult to apply; and

WHEREAS, The General Weifare Docirine a3 applied by the (RS interferes with tresty ights, seff-povemment,
and the ahsciute and undisturbed wse and necupancy of aur homelands and discriminates In favor of Fadersi
sndl state programs and sgainst trikal govarnment progratns hasad dpon the son-tidtan vaive judements of
1RS apertts; and

WHEREAS, Statutoty langunee is needed to davify that povemmental benefiis prowided by Indian tribal
govarmnents for thelr menbers s not subject te inscine. tagation; and

WHEREAS, Feders! legisfatlon to amend the Internal Revenue Tede Is nesded that would dexify that
governmental henes provided by an indien tribe to its mambers s not svhiact fo inoome taxation; and

YHEREAS, This legisiation would apply te governmentel benefits provided after the date of enactirent. It aisa
includes langusge to archibit the (RS or the courts from assuming or inferring that benafits pravided by Indfan
1ribes that are nat within the eeane af the bill wers texahle grior to the legislation's effective date; and
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= NOWY THEREFORE BF IV RESGLVED, The Grest Plhins Tribwl Thalrmep's Asesdlasion 2afls opan Hie United
Sates b wonaT ouf freptite, sgremmants, and the ptaeutfa arders swasd I order 1o binoor oo beatizg aud
agreementy by coasiny, and desisticr the IRT #fftrts (2 15 our iihal goverranent progeams snd services 1
tribal oidizens which intarferes with our Tribs! Sovernment refationship with e tibai citfzens, viokates our
homelanels, and winlstes qur right to tribal seff-gowmment;

BE {T FURTHER RESULVED. The Great Plains Trihal Chalrman's Assaclation suppaits legislation to treat tribal
government educethngt and other benafits e an aspect of iribal self-govarneent and tibal eivic fife, not
paysmad incmms 1o individuad tibal ipambars;

BE IT RERTREE RESDEVIN, Tha Seer Faies Tiihal Chelrrman’s Amaciztion safhs upon Reufored Congrass of
Areetinar dians, Mekionad indian Seming Assntlation, Kelhe Aoerho firenee (ffotes Aesosiadon T il
naticnal fadian oinizetions to support egisstlon to honor by mlfgoveryment by stoppieg the W3
interferenme with our Trikal Government telatfonship with our tribel eftizang by seeking to tax Tribal
Government propmme and services provided to trital ejtizans under the so-called General Welfara Doctrine;

BE T FINALLY RESOLYER, that this resolution shall he policy of the Great Flains Tribst Chairman's Assauiatisn
unt withdrawn or ioified by subsequent resafittion.

CERTIFIDATIOR

Thie vesolntion was anected of a duly waited msating of the SPT{A 4t o meethog held ot the
Btanding Rodlk $teux Tribe in Souwth Dakom wt which & quonum was prasent, with 10
mentbers voting i faves, O Bets wpp 1, D hers not abstalniag, wbd § members Bl
pregent.

Bated this 18th doy of Macok, 2012,

/\
(IA..‘ w.ﬂ""

Secreiiy,
Great Faing '}h"hl}l Cheirman’s sssociaion

-

gl

Chdfirmin, Th Holl, Chatrmag, Mamtar, Hidhies aed kg Patives e
Affiated :
Treat Figine T Chafrmee’s Associnifon

The CHAIRMAN. Thank you very much, President Steele, for your
testimony.

Ms. SANCHEY-YALLUP. would you please proceed with your state-
ment?

STATEMENT OF HON. ATHENA SANCHEY-YALLUP,
EXECUTIVE SECRETARY, CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA NATION TRIBAL COUNCIL

Ms. SANCHEY-YALLUP. Good afternoon, members of the Com-
mittee, honorable Committee. My name is Athena Sanchey-Yallup.
I am a member of the Confederated Tribes and Bands of the
Yakama Nation. I am currently the executive secretary for my
Tribal council.

I am here today to request assistance from this Committee be-
cause the IRS is attempting to enforce a tax on Yakama Nation per
capita distributions of trust resources. We request the Committee
to confirm and clarify its intent not to tax trust resources and trust
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per capita payments, and we request that you support our efforts
to compel the IRS to consult with the Yakama Nation on a govern-
ment-to-government basis before taking any enforcement action. I
make these requests and address this Committee on behalf of my
10,400 members of the Yakama Nation.

In 1855, the Yakama Nation signed a treaty with the United
States Government. This Congress ratified the treaty with the
Yakama in 1859. The United States Constitution recognizes the
Yakama treaty as the supreme law of the land. We hold our treaty
sacred in words that cannot be conveyed. My people ceded over 10
million acres to the United States in exchange for promises for the
1.4 million acre reservation we reserved for the exclusive use and
benefit of the Yakama people.

The Yakamas were further promised that our annuities would be
free from burdens. Today, I was humbled to actually witness the
original treaty of my Tribe that was done in 1855. It is really emo-
tional for me to sit here, two hours later after seeing that and try
to understand what my ancestors did for me to sit here today; what
they had to witness, what they had to go through, and what they
actually reserved for my Tribal members of 10,400 today.

Within that, we know we have the right for all trust resources
to be reserved for the exclusive use of my Tribal members. Today,
the IRS threatens to breach those sacred promises to my people.
For the first time in our history, the IRS seeks to audit and tax
each of Yakama’s 10,400 Tribal members’ trust lands distributed to
them as annuities on a per capita basis from sale of our timber
trust lands. Most of our members currently today, as you stated
earlier, live in poverty; they receive only a few hundred dollars per
year from the dwindling timber sales on the Yakama lands. What
the IRS is now attempting to do is extraordinary; overreaching ac-
tion that is contrary to the expressed intent of this Congress and
the promise of the Treaty of 1855.

Based on the Per Capita Act and the Treaty of 1855, the BIA has
distributed trust per capita distributions to my members for dec-
ades and done so without tax consequences, and the Yakama Na-
tion had the right to assume those responsibilities under the super-
vision and control of the BIA per the Per Capita Act, and also the
distributions were nontaxable. However, today, IRS is asserting
they are. I have provided you a copy of the United States Solicitor’s
1957 opinion that was addressed to my Tribe regarding the BIA po-
sition on the timber sale proceeds for trust per capita. We have re-
1igd on this representation from the Federal Government for dec-
ades.

In knowing that I am running out of time, Mr. Chairman, I have
written a full testimony of all of the issues that the Yakama Nation
has regarding the IRS’s assumed ability to tax trust per capita to
my members. Thank you.

[The prepared statement of Ms. Sanchey-Yallup follows:]

PREPARED STATEMENT OF HON. ATHENA SANCHEY-YALLUP, EXECUTIVE SECRETARY,
CONFEDERATED TRIBES AND BANDS OF THE YAKAMA NATION TRIBAL COUNCIL

Chairman Akaka, distinguished members of the Committee, it is with humble
gratitude but with a troubled heart that I testify on the subject of “New Tax Bur-
dens on Tribal Self-Determination.”
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My name is Athena Sanchey-Yallup. I am an enrolled member of the Confed-
erated Tribes and Bands of the Yakama Nation, and the Executive Secretary of the
Yakama Nation Tribal Council. I am here today on behalf of Chairman Harry
Smiskin, who was unable to appear before you today due to medical reasons. I have
travelled from my homelands here to bring to your attention how the Internal Rev-
enue Service has violated longstanding federal law establishing the tax exempt na-
ture of tribal trust timber property and related proceeds of the Yakama Nation. I
am here today to ask you for intercession between the IRS and the Yakama people.
I am here to discuss how all of Indian Country are under attack by the IRS in the
form of taxation on trust distributions to tribal members.

The real threat to the Yakama Nation began in the last year and a half when
the IRS began auditing and seeking to tax per capita distributions of trust funds
to each of Yakama’s 10,400 tribal members for the first time in the history of this
Nation. This is an extraordinary action that is contrary to Congress’ express intent
to exempt trust resources and trust funds from federal tax. It is contrary to our
Treaty of 1855.

We request assistance from this Committee. We believe Congress and this Com-
mittee have clearly stated that trust resources are to be preserved for individual In-
dians, and in that regard, that their trust per capita payments are exempt from tax.
The IRS is attempting to force a tax on trust lands and resources. We request the
Committee confirm and clarify its intent not to tax trust resources and trust per
capita payments. Second, we request that you support our efforts to compel the IRS
to consult with the Yakama Nation, on a government to government basis, before
taking any enforcement actions based on this new policy and practice of the IRS to
tax trust per capita payments.

We respectfully submit the following statement supporting the position that this
new federal tax burden is without precedent, without support of federal law, and
in violation of the Yakama Treaty of 1855.

I. Yakama Nation’s 1855 Treaty was Intended to Protect Tribal Trust
Resources from Federal Taxation

In order for me to speak on behalf of my people, I want to share with this Com-
mittee the background of the Yakama Nation and the Treaty of 1855 (12 Stat. 951).
Since time immemorial, the lands of the Yakama people extended in all directions
along the Cascade Mountain Range to the Columbia River and beyond. The ances-
tors of today’s Yakamas were of different tribes and bands: The Palouse, Pisquose,
Yakama, Wenatchapam, Klinquit, Oche Chotes, Kow way saye ee, Sk’in-pah, Kah-
miltpah, Klickitat, Wish ham , See ap Cat, Li ay was and Shyiks. In recognition
of the original 14 Treaty signers, a Tribal Council of 14 leaders is elected by en-
rolled Yakamas by the raising of their right hand. As an elected leader, I am bound
to uphold the laws of my people, protect the Reservation, and honor the Treaty of
1855.

The Yakama Nation Reservation comprises 1.37 million acres reserved for our use
by the Treaty of 1855. Last week, we celebrated the 157th anniversary of our Trea-
ty’s signing. We hold our Treaty sacred, in ways that words cannot convey. That
is because my People ceded over 10 million acres to the United States pursuant to
that Treaty. In exchange, we were promised that the 10 million acres we ceded re-
served for us the “exclusive use and benefit” of the 1.37 million acres on the
Yakama Nation Reservation. The Ninth Circuit interpreted this clause as reserving
to the Yakamas the right to the benefits of their trust lands free from the imposition
of federal income taxes. Hoptowit v. Commissioner, 709 F.2d 564, 566 (9th Cir.
1983). Further, the Yakamas understood that they would suffer no injury—includ-
ing the form of taxation today—pursuant to various provisions within the Treaty,
including, but not limited to, the use of the resources set aside for Yakamas, annu-
ities and the saw mill. Today, the IRS threatens to breach those sacred promises
to my People in direct contradiction of judicial precedent and decades of IRS policy.

The Yakama Nation has some of the best timber in the United States. That is
why we negotiated in our Treaty that the United States would provide us a sawmill,
which the Federal Government did not adequately provide. Still, Yakama Nation
has been involved with timber harvesting and selling for decades. The BIA has al-
ways told us that the proceeds from trust land timber sales are legally required to
be held in trust by the BIA for Yakama members. The BIA has also told us that
those proceeds are not subject to taxation. I have provided you a copy of the United
States Solicitor’s 1957 opinion on this issue. We have relied on this representation
from the BIA for decades. We have relied on the federal government’s Treaty prom-
ise that our trust lands and resources would be for our exclusive use and benefit.

In all this time the IRS never tried to tax those trust distributions, until today.
I ask you, the esteemed members of this Committee, to ask the IRS: Why, after
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more than 50 years, are tribal trust land distributions now taxable? What has
caused the IRS to suddenly take the hostile position against the Yakama Nation
and other tribes that tribal trust land timber distributions are taxable? There have
been no new laws by Congress or amendments to the Per Capita Act.

In negotiating the Treaty of 1855, the Yakamas never expected, understood or in-
tended the federal government to impose burdens on our tribal trust resources. We
would have never ceded nearly all of our aboriginal land had we understood that
we would be asked to give V5 of the modest earnings from trust resources to the
government in the form of a taxes. We urge the Committee to scrutinize where the
federal trustee has been allowed to benefit from a trust under its own fiduciary ad-
ministration to Indian Tribes.

II. Federal Law Protects Timber Trust Per Capita Payments from Tax

Tribal members have always been the intended beneficiaries of the timber trust
resources, by operation of both federal law and the Treaty of 1855.1 Consistent with
this understanding, the BIA (then later the Office of Special Trustee or “OST”) regu-
larly distributed the timber revenues to the tribal members on a per capita basis
from trust resources (“trust per capita payments”).2 The BIA and OST never consid-
ered the trust per capita payments to be subject to federal tax and never did any
tax reporting (e.g., Forms 1099 to tribal members). In fact, in 1957 the Solicitor for
the BIA issued an opinion addressing specifically this issue with the IRS (Bureau
of Internal Revenue, at that time). The Solicitor concluded that the IRS’ reliance on
the Squire v. Capoeman decision as a basis for taxing distributions of timber trust
revenues to members was misplaced, and that the right to per capita payments is
a recognition of communal individual interests and the United States holds the
property in trust for the individual members. The Solicitor further concluded that
applying trust funds to taxation is a violation of the 1855 Treaty that reserves to
the Indians rights in property for which the funds have been substituted. The Solici-
tor’s opinion was in direct response to the IRS’ assertion that trust per capitas to
Yakamas are subject to federal tax.

In 1983 this Congress confirmed that per capita distributions of monies held in
trust are not subject to federal tax with the passage of the “Per Capita Act.” The
“Per Capita Act,” as set forth in 25 U.S.C. 117a-117c, explicitly excludes Tribal per
capita distributions from federal taxation. The tax exemption for trust distributions
is provided in §117b(a) entitled “Previous contracted obligations; tax exemption,”
which states that any distribution made under the Act, including distributions pur-
suant to §117a, is subject to the provisions of 25 U.S.C. 1407. Section 1407 states
that none of the funds that are distributed per capita or held in trust pursuant to
a plan approved under the provisions of this Act shall be subject to Federal or State
income taxes. Therefore, the plain language of the Per Capita Act exempts any per
capita distribution made from trust funds to tribal members from Federal income
taxes. Note that 1957 Solicitor opinion, referred to earlier, was circulated among the
Congressional committees at the time of their deliberations on the Per Capita Act
and relied upon by Congress regarding the tax-exempt nature of the trust funds.

The legislative history of the Per Capita Act further supports the conclusion that
Congress intended to exempt all per capita payments from trust funds. Congress
has consistently described the purpose of the tax exemption clause of 25 U.S.C.
§117b(a) in later legislation as exempting tribal trust per capita distributions. For
instagce, when identifying the specific exceptions to taxation of Indians, Congress
stated:

One exception to this general rule is the exclusion from income provided for in-
come received by Indians from the exercise of certain fishing rights guaranteed

1“Under the provisions of the treaty and established principles applicable to land reservations
created for the benefit of the Indian tribes, the Indians are beneficial owners of the land and
the timber standing upon it and of the proceeds of their sale, subject to the plenary power of
control by the United States, to be exercised for the beneﬁt and protection of the Indians.”
United States v. Algoma Lumber Co., 305 U.S. 415, 420 (1939); see also 25 U.S.C. § 196; United
States v. Mitchell, 445 U.S. 535 (1980). There exists a detailed set of regulations that govern
the harvesting and sale of tribal timber. Among the stated objectives of the regulations is the
“development of Indian forests by the Indian people for the purpose of promoting self-sustaining
communities, to the end that the Indians may receive from their own property not only the
stumpage value but also the benefit of whatever profit it is capable of yielding and whatever
labor the Indians are qualified to perform.” 25 CFR §141.3 (a)(3) (1979). Congress thus sought
to provide for harvesting timber “in such a manner as to conserve the interests of the people
gn the reservations, namely, the Indians.” 45 Cong. Rec. 6087 (1910) (remarks of Rep. Saun-

ers).

2Pursuant to the Per Capita Act, the Yakama Nation assumed the responsibility for issuing
the per capita checks to tribal members from the trust funds sometime in the mid-1980s.
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by treaties, Federal Statute or Executive order (sec. 7873). See also 25 U.S.C.
sections 1401-1407 (funds appropriated in satisfaction of a judgment of the
United States Court of Federal Claims in favor of an Indian tribe which are
then distributed per capita to tribal members pursuant to a plan approved by
the Secretary of Interior are exempt from Federal income taxes); 25 U.S.C. sec-
tion 117b(a) (per capita distributions made to tribal members from Indian trust
fund revenues are exempt from tax if the Secretary of the Interior approves of
such distributions).

(emphasis added). 104 H. Rept. 350, 104th Congress; 1st Session, Balanced
Budget Act of 1995.

Furthermore, the same § 1407 exclusion language has been interpreted to govern
per capita trust distributions to tribal members in regards to resource exclusion for
the purpose of determining eligibility for public benefits. If the language of § 1407
can be used under the Per Capita Act to determine public benefit eligibility, it does
not follow that the other provisions of § 1407 do not apply to per capita trust dis-
tributions in the same way. The resource exclusion language of 25 U.S.C. § 1407
must be read in parity with the tax exemption language of that clause. When de-
scribing the purpose of the Per Capita Act,

Congress stated:

Prior to the enactment of the Tribal Per Capita Distribution Act (P.L. 98-64),
only per capita payments of Indian judgment funds (and purchases made with
an interest and investment income accrued thereon) were excluded from consid-
eration as income or resources for purposes of determining the extent of eligi-
bility for assistance under the Social Security Act or for Federal or federally-
assisted programs. (Indian Judgment Funds Distribution Act, P.L. 93-134, as
amended by P.L. 97-458). The Tribal Per Capita Distribution Act (P.L. 98-64)
extended this treatment to tribal per capita distributions of funds derived from
tribal trust resources.

[emphasis added]. 102 S. Rpt. 214, Bill S. 754.

While this particular legislative history addresses itself only to increasing the re-
source exclusion part of 25 U.S.C. §1407, it clearly demonstrates Congress’ intent
that the Per Capita Act extend the provisions of 25 U.S.C. § 1407 to funds derived
from tribal trust resources.3 It is contrary to Congressional intent to suggest that
the tax exemption language of 25 U.S.C. § 1407 is meant to apply only to judgment
funds, but that the resource exclusion part of that clause applies to any funds held
in trust.

Accordingly, Yakama Nation, other federally-recognized tribes, the BIA, and OST
all believe Congress’ intent has been clearly expressed to protect trust funds from
tax; and further yet, that Yakama’s treaty protects those funds from tax. Yet, the
Yakama Nation today faces an assault on their tribal trust resources and their
members’ pro rata share revenues derived from those trust resources. The IRS is
now asking Yakama Nation tribal leaders, such as myself, to divulge the names of
the 10,400 plus tribal members in order to audit and tax them on their share of
trust funds. This is an overreaching action in light of Congress’ express intent to
safeguard these trust funds from federal tax. It is also an overreaching act by the
IRS in light of decades of IRS acquiescence in the non-taxation of these trust per
capita payments.

IIT1. Past IRS Practices and Treatment of Trust Per Capitas

The IRS has never before taxed trust per capita payments made to the Yakama
Nation tribal members. The Yakama Nation, and prior to that the OST, have been
making trust per capita payments for generations. The IRS has previously taken no
formal position, as they do now, that these payments are subject to federal tax. The
IRS has had consistent contact with the Yakama Nation over the last fifty-plus
years, and has conducted tax compliance reviews of the Yakama Nation reporting
obligations. At no time did the IRS mention that the Yakama Nation should be re-

3 Consistent with the above statement of Congressional intent, all federal and state agencies
(HHS, SSA, BIA, Legal Services Corporation, et. al.) have interpreted the Per Capita Act to re-
quire them not to count per capita payments from timber revenues held in trust as an asset
or resource. See e.g., External Opinion #99-17, Legal Services Corporation; SSA 20 CFR Part
416, 59 FR 8536; HUD, 55 FR 29905. While these agency determinations do not address the
tax exemption, their interpretation of the purpose of the Per Capita Act to extend the provisions
of 25 U.S.C. §1407 to funds derived from tribal trust resources confirms that the purpose of
incorporating 25 U.S.C. 1407 in the Per Capita Act was not just to safeguard the terms and
purposes of the Act of October 19, 1973 as the Commissioner contends.
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porting the trust per capita payments as taxable distributions to tribal members.
At no time has the IRS provided any education or outreach to tribes generally to
inform them of the IRS position that trust per capita payments are taxable. Indeed,
the IRS seems now to be changing its view of the issue. Previously, the IRS pub-
licized its position on this issue at its website stating that per capita distributions
are exempt from federal income tax “when there are distributions from trust prin-
cipal and income held by the Secretary of Interior.” The IRS recently removed this
tax-exempt instruction from the website.

More significantly, as I explained earlier, the Solicitor issued his opinion in 1957
in direct response to an inquiry by the IRS concerning the Yakama Nation per cap-
ita payments specifically. The IRS never proceeded to tax the Yakama Nation per
capita payments after that 1957 inquiry. The Yakama Nation has relied on the IRS’
apparent acquiescence in the non-taxable status of trust per capita payment since
that 1957 opinion. We have always understood that a legal decision was made many
years ago that trust per capita payments are not subject to tax. The IRS must cer-
tainly be estopped from changing policy established and relied upon by Tribes
throughout the country for more than half a century.

Adding insult to injury, IRS has ignored our requests for consultation on the mat-
ter. The IRS’ new position on this issue is a radical change in policy and practice
that directly impacts the Yakama Nation, but IRS refuses to enter into a govern-
ment-to-government consultation with us as is required under Executive Order
13175, its own agency rules and federal law. We have repeatedly asked for meaning-
ful governmentto- government consultation to understand why there has been such
a significant change in IRS policy and practice. The IRS has simply demanded an
audit, provided us their legal arguments for taxation and denied our requests for
consultation. The IRS’ actions directly violate the spirit and letter of the President’s
consultation policy and no further enforcement action on their part is warranted
without prior consultation.

Thank you for the opportunity to testify before this Committee and your willing-
ness to consider the burdens the IRS is causing Indian Country by auditing and tax-
ing tribal trust land and resource distributions. Thank you also for hearing the
Yakamas call for help and recognition of the Treaty of 1855.

The CHAIRMAN. Thank you very much, Ms. Sanchey-Yallup.

President Steele, can you describe the impact IRS audits on gen-
eral welfare programs have on the ability of the Tribes to carry out
their governmental functions and provide for Tribal members?

Mr. STEELE. Chairman Akaka, it is going to take a lot of my
staff’s time to gather all the documents. The IRS wants all the doc-
uments. It seems like they are on a fishing expedition to find out
just what we spend our money on, and this is not only to impact
my working staff, who are very limited because of the funds that
the Tribe has to do additional work, but it is going to impact, like
Gentlewoman Yallup says here, the traditional life of my people be-
cause the money we handle is their money.

We are not unlike the Federal Government; we handle the peo-
ple’s money, and when they have a need, we care for the whole
community. You passed a law, No Child Left Behind. We have an
unwritten law, No One Left Behind. So when they are in need, we
help them out.

It is going to be detrimental to both our culture, our traditions,
and be an additional burden on Tribal government, a burden I
don’t know if we can handle without putting some more people on.

The CHAIRMAN. Thank you, Mr. President.

Ms. Sanchey-Yallup. the Yakama Nation is undergoing an IRS
audit in per capita distributions of trust funds to Tribal members.
Do you see this type of audit as a change in policy by the IRS?
And, if so, what type of notification did tribes receive regarding
this change in policy?

Ms. SANCHEY-YALLUP. Thank you, Mr. Chairman. Again, in the
oral report I reference a 1957 opinion, as well as in my written
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statement, and the question regarding is this a change by IRS, I
would have to say yes. Also, before BIA did administer their dis-
tribution of trust per capita, which was assumed by the Yakama
Nation government, again, by our right, they were non-exempt,
they were not taxable.

However, IRS did change somewhere and on the IRS website it
did have a notation for the frequently asked questions as we go out
there and look at it. The trust distribution is non-taxable. On the
website of November 18th, 2011, it said that. Later on in the IRS
frequently asked questions, again, regarding the issue of distribu-
tion, April 3rd, 2012, the trust distribution was removed, again,
without any change in law; again, without any true honest govern-
ment-to-government consultation to the Yakama Nation.

The CHAIRMAN. Thank you.

President Steele, culture and tradition are vital to our Native
communities.

Mr. STEELE. Yes, sir.

The CHAIRMAN. And preserving culture is a critical component of
self-determination. Can you elaborate on the effect that taxation of
traditional Tribal cultural activities has on the Tribe and its Tribal
members?

Mr. STEELE. Yes, Senator. The people would have to give up their
traditional method of letting their loved one go to the spirit world
and staying up with them two or three nights physically and feed-
ing all the attendees to what we call wakes. That 1s a cost and that
will probably the interrupted, the traditional way we let the loved
ones go to the spirit world.

Secondly, I don’t know if our Tribal members would want to take
back to school clothes from us. A child does not want to go to school
if he doesn’t have a new tee-shirt and some new tennis shoes, a
pair of pants, and the parents know that that child needs to go to
school to get breakfast and dinner or lunch. And you try to get that
child in that classroom on the first day, and for that child to go to
that classroom on the first day, he is going to want at least some-
thing to wear that is good. So we give them back to school clothes
money. That is not traditional, but it is something that would im-
pact the children going to school.

Other things are our powwows. IRS wants to tax a person if he
wins any monetary value as a prize; give him a 1099. This is over-
extending, in our belief, IRS’s authority. They are acting more on
value judgment than any law. That is why we request legislation,
possibly, to straighten IRS up. They just don’t know what—they
are treating us like an organization.

The CHAIRMAN. Thank you very much, President Steele.

Senator Johnson, for your questions, please.

Senator JOHNSON. Welcome, President Steele. Can you share
with the Committee some examples of the types of assistance that
the Tribe has provided?

Mr. STEELE. Senator, the IRS hasn’t been to Pine Ridge yet. We
got their letter that they are coming, and they want us to put these
certain documents together, and it is all of our banking documents
plus a lot of our expenditures in different areas. But we give, like
I said, funeral expenses, back to school clothes. We give energy as-
sistance.
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We fix houses, Senator. And they want us to put a value on how
much that lumber costs to patch a hole in the roof or the floor or
put a little shingling on. They want us to put a value on that and
give that person a 1099. Our weather gets quite cold in South Da-
kota and some of the homes just have wood heat, they don’t have
furnaces, so it is imperative that the Tribe help them out with en-
ergy assistance in either buying a pickup load of wood, helping to
pay a light bill or buy some propane. And 1099s to all of these peo-
ple, Senator? It is so much needed. They ask for a little food. We
give them a 1099 with the food? This kind of stuff, Senator, is, to
me, the next year, where are those people going to find the money
to pay IRS?

Senator, I am sorry, but we are about 89 percent unemployed on
Pine Ridge. About 40 percent live under the poverty level. It is dif-
ficult.

Senator JOHNSON. In the past, have you provided drinking water
to any individual Natives who wouldn’t otherwise have water?

Mr. STEELE. Yes, Senator, and we did it through either the Tribe
before, then the real water program, where we hauled water to
their homes. That was quite an expense. I don’t know if IRS would
want to tax the expense of giving water to homes to wash their
faces and cook their dinners, but you know we still haul water to
people’s homes.

Senator JOHNSON. I am aware of that. President Steele, can you
provide examples of how IRS auditing has limited or slowed eco-
nomic development in Pine Ridge potentially?

Mr. STEELE. Well, Senator, we haven’t had the audit, as I said,
yet. We got the letter telling us to put all these documents together
for them so they can come down and audit us. They have been up
to Cheyenne River, they have been to Crow Creek, they have been
to Sisson Wapton. They are making their rounds. They have letters
to ourselves, up to Turtle Mountain, down to Winnebago that they
are coming in and they want us to put these certain documents to-
gether.

It hasn’t impacted us that they are there yet, but we are getting
prepared for them to come in, and, Senators, it is just that they are
intruding upon our sovereignty and they are attacking the poorest
of the poor. When I look on TV and see whether or not the million-
aires should receive any tax, and they are down there wanting to
give 1099s to people who are just so poor.

Senator JOHNSON. Ms. Sanchey-Yallup, you stated that the IRS
were not able to help the Yakama Nation in understanding its new
status of trust per capita payments. How can the IRS improve its
government-to-government relations?

Ms. SANCHEY-YALLUP. Thank you, Mr. Chairman, if I may. For
IRS to improve their relationships with the Yakama Nation, they
truly have to have a government-to-government relationship with
us. As Mr. John Yellow Bird Steele has stated, we received a letter.
An audit letter is not consultation. President Obama has Executive
Order 13175 for all Federal agencies to communicate on a govern-
ment-to-government level with all tribes. I consider a letter not a
government-to-government consultation. The Yakama Nation has
requested a formal government-to-government consultation with
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IRS. Again, we did not receive that. And, truly, they should have
a government-to-government consultation on my lands, at Yakama.

Senator JOHNSON. Is it your position that the IRS should come
to face-to-face conversations with you about how they want to tax
you and when that tax begins?

Ms. SANCHEY-YALLUP. Mr. Chairman, if I may, government-to-
government consultation, to me, is face-to-face. Even though it is
technology today, emails and all the other means of media, govern-
ment-to-government is sitting down with my 14 elected officials
and having a discussion. Again, my trust resources are not taxable.
That was retained in my treaty with all exclusive rights within the
1.4 million acres of land, to me, as a Yakama member, and all
10,400 members, that is what we hold as trust resources to us.
And, again, we ceded over 10 million acres of my territory of Wash-
ington to the United States Government so that trust will stay
Yakama Nation trust, non-taxable.

Senator JOHNSON. My time has expired. Thank you.

Ms. SANCHEY-YALLUP. Thank you.

The CHAIRMAN. Senator Udall, your questions.

Senator UDALL. Just to follow up on Senator Johnson’s question.
Has there been any consultation at all with the IRS on the issues
that you made the initial request?

Ms. SANCHEY-YALLUP. Mr. Chairman, if I may, their assumed
1consultation to me as a Tribal leader for the Yakama Nation is a
etter.

Senator UDALL. Yes. And that is it?

Ms. SANCHEY-YALLUP. That is it.

Senator UDALL. That is all you have received?

Ms. SANCHEY-YALLUP. I am sorry to interrupt you.

Senator UDALL. No, please go ahead.

Ms. SANCHEY-YALLUP. After we received that, then they showed
up and said we want to review the documents. We did not allow
that type of situation to happen, and, again, consultation to the
Yakama Nation is truly a face-to-face, sit-down discussion with the
14 elected Tribal council of the Yakama Nation.

Senator UDALL. And you have requested that, but haven’t re-
ceived that as of this date?

Ms. SANCHEY-YALLUP. Mr. Chairman, if I may answer, yes. A
true and honest consultation with the Yakama Nation.

Senator UDALL. And that hasn’t occurred.

Ms. SANCHEY-YALLUP. No, it has not.

Senator UDALL. Okay. Thank you very much for your testimony.

Thank you, Mr. Chairman. I don’t have additional questions.

The CHAIRMAN. Thank you, Senator Udall.

Let me ask one question to Ms. Sanchey-Yallup. The Department
of the Interior and Department of Justice are currently engaged in
an historic effort to settle longstanding trust management lawsuits.
Do you think current efforts by the IRS to tax per capita trust pay-
ments will affect these settlements moving forward?

Ms. SANCHEY-YALLUP. Thank you, Mr. Chairman. Yes, it will af-
fect the trust per capita going forward. And I know we are not here
to speak about that trust mismanagement issue, but we feel that
is truly inconsistent with the treaty right of the Yakama Nation
and it damages the Yakama Nation in ways that you cannot really
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document or speak of if they choose to continue forward with as-
suming that is taxable.

And, again, we sit here as a treaty Tribe and we are asking for
this Committee’s assistance to compel IRS to understand my trust
resources that were not truly given, but we are borrowing from
Mother Earth, that it is the Yakama Nation’s way of honoring and
being trustworthy to Mother Earth by the trust resources and the
payments to the Yakama members are non-taxable. And there has
been no change in law and there has been no government-to-gov-
ernment consultation with the Tribe of the Yakama Nation.

The CHAIRMAN. Thank you very much.

Are there any further questions? Senator Johnson?

Senator JOHNSON. I have one more question for President Steele.

So far this year, can you estimate how much the Tribe has pro-
vided in welfare assistance?

Mr. STEELE. Yes, sir. All welfare assistance I think has cost the
Tribe over $1 million. And, Senators, we do get some money from
Venezuela through Joe Kennedy for energy assistance, and it
passes through the Tribal ledgers, and IRS will probably tax them
for that too.

Senator JOHNSON. I have no further questions.

The CHAIRMAN. Thank you.

Well, I want to thank this panel very much for your testimony,
as well as your responses, and want to thank you for highlighting
some of the problems that we have. So I want to thank you very
much and thank you for coming to this hearing.

Mr. STEELE. We thank you, honorable Senators.

Ms. SANCHEY-YALLUP. Thank you, Chairman.

The CHAIRMAN. Now I would like to call the next panel.

Mr. Aaron Klein, Deputy Assistant Secretary for Economic Policy
Coordination at the Department of Treasury; and Ms. Christie Ja-
cobs, Director for the Office of Indian Tribal Governments at the
Internal Revenue Service.

Mr. Klein, thank you for being here. Will you please proceed with
your testimony?

STATEMENT OF AARON KLEIN, DEPUTY ASSISTANT
SECRETARY, OFFICE OF ECONOMIC POLICY, U.S.
DEPARTMENT OF THE TREASURY

Mr. KLEIN. Thank you very much, Chairman Akaka, Vice Chair-
man Barrasso, Senator Johnson, Senator Udall. Thank you very
much other members of the Committee and the staff. It is an honor
and a privilege to be here testifying before this Committee in the
United States Senate today.

I am going to focus on the Treasury Department’s Tribal Con-
sultation program and discuss our most recent consultation efforts
to clarify and improve the application of the general welfare doc-
trine.

In 2000, President Clinton signed Executive Order 13175, which
requires all Executive Branch departments and agencies to engage
in Tribal consultation and to establish a single point of contact for
Tribal consultation, a position I hold at the Treasury Department.

In November 2009, President Obama issued a memorandum to
all agencies and departments requesting that agencies be actively
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engaged in Tribal consultation, that they review and consider revis-
ing their Tribal consultation policies, and that they consult with
Tribal governments as they do so.

During those initial conversations with Treasury, Tribal leaders
raised three key issues: first, they asked for a better process for im-
proved Tribal consultation and enhanced dialogue going forward.
Tribal leaders raised concerns about various tax code issues, some
of which you have heard today, and in this context they frequently
raised concerns about the application of the general welfare doc-
trine. Finally, tribes raised a number of issues regarding their ac-
cess to capital for economic development.

Treasury took these comments to heart. We have engaged in a
series of meaningful actions in response to Tribal leaders concerns,
and I would like to update the Committee on our work.

Treasury took a series of steps to enhance our Tribal consultation
process. Tribal consultation must take place from an understanding
that conversations between the Federal Government and Tribal
governments are conducted on a government-to-government basis,
which is predicated on a mutual understanding and respect for
Tribal sovereignty, as you well articulated, Mr. Chairman, and the
witnesses before me.

We share that opinion. We share that factual belief and we have
tried to create a strong consultation process predicated on that. We
have tried to open up lines of communication in both directions. We
have set up several institutional structures to improve our commu-
nication effort, leveraging technology, as well as making sure that
we are in frequent contact with Tribal leaders and organizations
both in Washington and in Indian Country.

During the course of our consultation efforts, Tribal leaders re-
peatedly raised concerns regarding whether certain payments or
benefits provided by the Tribe to members are excludable from tax-
able income under the general welfare doctrine. This exclusion gov-
erns the types and kinds of benefits that tribes can provide to their
members without creating a taxable event. To be clear, it does not
govern what benefits a Tribe can provide its members. Tribes are
free to provide benefits on whatever basis they see fit, subject to
other provisions of law. What this exclusion does govern is whether
the provision of such a benefit constitutes taxable income on the
part of the recipient.

Treasury and the IRS listened to and considered the requests of
Tribal leaders for increased clarity on the application of the general
welfare doctrine. We agreed to begin a consultation process dedi-
cated exclusively to this question. Treasury and IRS have held a
series of joint consultation meetings with Tribal leaders. We invited
comments concerning the application of the general welfare exclu-
sion to Indian Tribal government programs. I am pleased to report
to the Committee that we received over 85 comments from tribes
and Tribal leaders on this issue.

Through our review of the written comments, our direct consulta-
tion efforts, and our own internal analysis, it is clear to us that ad-
ditional guidance and clarity on the general welfare doctrine is
warranted. Treasury and the IRS have now publicly committed to
issue new written guidance on this subject. In doing so, we will re-
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main mindful of the comments and positions thoughtfully articu-
lated by tribes and Tribal leaders.

Another critical issue raised repeatedly by tribes and Tribal lead-
ers is their access to capital. Treasury is actively engaged in trying
to address this issue. The Native American CDFI Program, or
NACA, focuses exclusively on establishing and growing CDFIs in
American Indian, Alaskan Native, and Native Hawaiian commu-
nities. I believe the NACA program represents one of the most suc-
cessful programs in promoting access to capital in Indian Country.

As an economist, I like to measure the success of a program by
its demand. Certified Native CDFIs have grown by almost 40 per-
cent since just 2009 and have increased fivefold since 2001. Clear-
ly, the demand is there. I would especially like to thank Chairman
Akaka, members of the Indian Affairs Committee, especially Bank-
ing Committee Chairman Johnson, and others for their strong sup-
port for the NACA program.

Treasury has also worked with tribes to improve their access to
the capital markets. As many of you are aware, under current law,
tribes have a more limited authority to issue tax-exempt municipal
debt than States and localities. Many tribes have argued against
this policy on a variety of grounds. The Recovery Act responded to
these concerns by granting Treasury the authority to allocate $2
billion of Tribal Economic Development Bonds to Tribal govern-
ments.

The Act also required Treasury to study the program on the
issues surrounding tribes’ ability to issue tax-exempt debt. We con-
sulted as our first step in this process, received 27 written com-
ments for the record. We took those to heart, we thought through
the issue, and we submitted our report to Congress last year.

Treasury’s conclusion that Congress should generally adopt the
State or local government standard for tax-exempt government
bonds on a permanent basis for Tribal governments was broadly
consistent with the comments we received throughout consultation.

In conclusion, Treasury really remains deeply committed to
working with tribes and Tribal leaders throughout our consultation
process. In my view, our consultation on the general welfare doc-
trine is a perfect example of the process working at its best. Tribal
leaders raised this issue to Treasury in general consultation, we
did our own internal analysis and listened to what they were say-
ing, we decided to engage in a specific consultation on this issue,
and we have engaged in a very thoughtful, respectful, and valuable
dialogue which will culminate in new published guidance to try and
improve the administrability in fairness to the tax code, while pro-
viding tribes and Tribal members greater certainty for compliance.

That concludes my testimony, and I look forward to answering
any questions you may have.

[The prepared statement of Mr. Klein follows:]

PREPARED STATEMENT OF AARON KLEIN, DEPUTY ASSISTANT SECRETARY, OFFICE OF
Econowmic PoLicy, U.S. DEPARTMENT OF THE TREASURY

Introduction

Good afternoon, Chairman Akaka, Vice Chairman Barrasso, and members of the
Committee. I appreciate the opportunity to testify before you on the Treasury De-
partment’s Tribal Consultation program with a focus on our most recent consulta-



35

tion efforts to clarify and improve the application of the general welfare doctrine for
Tribes for tax purposes.

Tribal Consultation

In 2000, President Clinton signed Executive Order 13175, which required all exec-
utive branch departments and agencies to engage in Tribal consultation on policies
that have Tribal implications. EO 13175 also required each agency to establish a
single Point of Contact for Tribal Consultation, a position I hold at the Treasury
Department. In November 2009, President Obama issued a Memorandum to all
agencies and departments requesting that agencies be actively engaged in Tribal
consultation, that agencies review and consider revising their Tribal consultation
policies, and that they consult with Tribal governments as they do so.

During those initial conversations with Treasury, Tribal leaders raised three key
issues. First, they asked for a better process for improved Tribal consultation and
an enhanced dialogue going forward. Specifically, they stressed the importance of
Tribal sovereignty and that true consultation can only take place with the under-
standing that the relationship between Tribes and the Federal government is a gov-
ernment-to-government relationship. Second, Tribal leaders raised concerns about
various tax code issues related to Tribal governments, Tribal corporations, and Trib-
al members. Among the many tax issues highlighted by Tribal leaders, concerns
about the application of the general welfare doctrine were the most frequently
raised. Finally, Tribes raised a number of concerns regarding their access to capital
for economic development. Within this area, issues relating to Tribal Economic De-
velopment Bonds as well as the Community Development Financial Institutions
(CDFI) Fund’s Native American program were the two most significant.

Treasury took the comments raised by Tribal leaders to heart. We have engaged
in a series of meaningful actions in response to Tribal leaders’ concerns, and I would
like to update the Committee on our work.

Consultation Efforts

Treasury has taken a series of steps to enhance our Tribal consultation process.
First, Treasury developed an internal Tribal consultation process as required by the
Presidential Memorandum. This process is in accordance with EO 13175 and has
three main principles:

e The Treasury Department is committed to the establishment of a comprehen-
sive consultation process leading to meaningful dialogue with Indian Tribes on
Treasury policies that have implications for such Tribes, and in particular those
regulations and legislative proposals that have a direct and identifiable eco-
nomic impact on Indian Tribes or preempt Tribal law.

e Tribal consultation will assist Treasury’s development of policy, regulation, and
legislative activities, as it will increase Treasury’s understanding of the issues
i51\Ind potential impact of activities on Tribes and American Indians and Alaskan

atives.

e The Treasury Department is committed to developing and issuing regulations
and guidance in a timely and efficient manner.

Tribal consultation must take place from an understanding that conversations be-
tween the Federal Government and Tribal governments are conducted on a govern-
ment-to-government basis, which is predicated on mutual understanding and re-
spect for Tribal sovereignty.

A strong consultation process requires open lines of communication in both direc-
tions. Tribal leaders need to be able to easily contact Treasury, whether to request
a meeting, ask about a specific program, or submit their views on a particular issue.
Treasury needs to be able to communicate with Tribal leaders in a clear, consistent,
and transparent manner, and easily solicit Tribal views on policy issues. To accom-
plish these objectives, we have set up several institutional structures to improve our
communication. First, we have created an email address for any Tribal leader to
send a Tribal consultation request, Tribal.consult@Treasury.gov. Moreover, we have
established a specific webpage dedicated to Tribal consultation which is regularly
updated with the latest Tribal consultation requests, policy statements, and reports
to Congress (http:/ /www.treasury.gov /resource-center /economic-policy /tribal-pol-
icy / Pages | Tribal-Policy.aspx). We have also released our Tribal consultation plan so
that any Tribe or interested party can see how Treasury is fulfilling our Tribal con-
sultation requirement.

Since adopting our new Tribal consultation process, Treasury has engaged in mul-
tiple consultation processes over a wide variety of issues, including Tribal Economic
Development Bonds and the application of the general welfare doctrine. In addition,
we have continued to hold general consultation and listening sessions to solicit input
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from Tribal leaders as well as to enable Tribal leaders to ask detailed questions di-
rectly to Treasury officials.

Consultation can and must take place both in Washington, D.C. and in Indian
country. I have engaged in consultation and listening sessions in South Dakota, Or-
egon, and Louisiana. Other Treasury officials have travelled across the country to
conduct specific outreach efforts, including a series of conferences and events re-
garding access to capital, which were sponsored by the CDFI Fund along with the
Federal Reserve Banks of Minneapolis and San Francisco and other federal agen-
cies. My colleagues at the IRS have also regularly held consultation sessions across
the country.

Tribal leaders often raise issues that concern both Treasury and IRS. To best ad-
dress these concerns, we have regularly held joint consultation sessions where Trib-
al leaders engage with senior officials from both Treasury and IRS simultaneously.
This not only maximizes efficiency but also encourages a more collaborative process
so that everyone is hearing and responding to all parties.

General Welfare Doctrine

During the course of our consultation efforts, Tribal leaders repeatedly raised con-
cerns regarding whether certain payments or benefits provided by the Tribe to mem-
bers are excludable from taxable income under the general welfare doctrine. This
exclusion governs the types and kinds of benefits that Tribes can provide to their
members without creating a taxable event. To be clear, it does not govern what ben-
efits a Tribe can provide its members. Tribes are free to provide benefits on what-
ever basis they see fit, subject to other provisions of law. What this exclusion does
govern is whether the provision of such a benefit constitutes taxable income on the
part of the recipient.

Treasury and IRS listened to and considered the requests of Tribal leaders for in-
creased clarity on the application of the general welfare doctrine. We agreed to
begin a consultation process dedicated exclusively to this issue late last year, hold-
ing our first consultation meeting on November 30, 2011, in conjunction with the
President’s Tribal Nations summit. On March 8, 2012, we held another consultation
session hosted by the National Congress of American Indians in conjunction with
their annual conference. To provide an opportunity for direct dialogue for all Tribal
leaders who were not able to make the earlier in-person consultation sessions, we
also held a national phone call just two weeks ago on May 30, 2012. In all of these
meetings, Treasury and IRS participated jointly, and while exact attendance figures
are not known, it appears that approximately 300 people in total attended these
events.

Our Tribal consultation on this issue was not limited to just these in-person meet-
ings. The IRS issued Notice 2011-94 on November 15, 2011, which invited com-
ments concerning the application of the general welfare exclusion to Indian Tribal
government programs. When various Tribal leaders requested additional time to
submit comments, we accommodated their requests by extending the deadline by an
additional 30 days. I am pleased to report that we have received over 65 comments
from Tribes and Tribal leaders within the official comment period, and more than
20 additional comments since then.

Through our review of the written comments, our direct consultation efforts, and
our own internal analysis, it is clear to us that additional guidance and clarity on
the general welfare doctrine is warranted. Treasury and the IRS have now publicly
committed to issue new written, published guidance on this subject. In doing so, we
will remain mindful of the comments and positions thoughtfully articulated by
Tribes and Tribal leaders during the consultation process.

Access to Capital

Access to capital is another critical concern raised repeatedly by Tribes and Tribal
leaders. Treasury is actively engaged in helping Tribes access capital to grow their
local economies. Within the CDFI Fund, a bureau of Treasury whose mission is to
expand the capacity of financial institutions to provide credit, capital, and financial
services to underserved populations and communities in the United States, the Na-
tive American CDFI Assistance Program (NACA) focuses exclusively on establishing
and growing CDFIs in American Indian, Alaskan Native, and Native Hawaiian com-
munities. I believe the NACA program represents one of the most successful pro-
grams in promoting access to capital in Indian Country. There are 70 certified Na-
tive American CDFIs in operation all around the country, hopefully serving many
of the Tribes represented here today. As an economist, I like to measure the success
of a program by demand. Certified Native CDFIs have grown by over 38 percent
since 2009 and have increased five-fold since 2001, when there were just 14. Clearly
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}helg is demand among American Indians, Native Alaskans, and Native Hawaiians
or CDF1Is.

We are trying to keep pace with demand for Native American CDFIs. In March
of this year, Treasury announced the results from our most recent round of funding
for the NACA program. There were 71 applicants for over $23 million in funds. This
included 25 existing certified Native CDFIs that applied for more than $16 million
in grants along with 46 potential new Native CDFIs, certified Native CDFIs, and
Sponsoring Entities that applied for over $6 million in technical assistance grants.
Over the lifetime of the NACA program, Treasury and CDFI have awarded over $57
million to more than 250 applicants.

Given its success, there is also strong support for the NACA program in Congress,
and I would like to thank Chairman Akaka, members of the Indian Affairs Com-
mittee, especially Banking, Housing, and Urban Affairs Committee Chairman John-
son, and others for their continued strong support for the NACA program. This is
program is one of the most powerful and effective tools to promote economic develop-
ment and bring basic financial services into Indian Country, and we are committed
to working with Tribes and Tribal leaders to ensure its continued success.

Treasury has also worked with Tribes to help improve their access to the capital
markets. As many of you are well aware, under current law Tribes have a more lim-
ited authority to issue tax-exempt municipal debt than states and localities. Many
Tribes have argued against this policy on a variety of grounds, including that it has
inhibited economic development, hampered Tribes’ access to the capital markets,
and was unfair when compared to the broad authority granted to State and local
governments. The American Recovery and Reinvestment Act (Recovery Act) re-
sponded to these concerns by granting Treasury the authority to allocate $2 billion
of Tribal Economic Development Bonds (TEDBs) to Tribal governments. These allo-
cations would grant Tribes the authority to issue tax-exempt debt for a wide range
of projects that previously would not have qualified. Treasury acted quickly, allo-
cating the funds in two different $1 billion tranches and giving awards to 134 appli-
cants.

Treasury was also given an opportunity in the Recovery Act to study the TEDB
program and report back to Congress on both the program and, more broadly, on
the issues surrounding Tribes’ ability to issue tax-exempt debt. Our first step in this
process was to act in accordance with Executive Order 13175 and begin a consulta-
tion process with Tribes. Through that process we received written comments from
27 Tribes, Tribal organizations, and interested parties from our open Notice in the
Federal Register as well as many other comments and insights through various con-
sultations. The input that we received through the consultation process proved in-
valuable as we sifted through the various policy options available. Broadly speaking,
the comments indicated the strong desire to grant Tribal governments permanent
and indefinite authority to issue tax-exempt debt similar to the authority enjoyed
by state governments.

Treasury submitted its congressional report on TEDBs in December 2011, in
which we concluded:

“For reasons of tax parity, fairness, flexibility, and administrability, the Depart-
ment recommends that Congress adopt the State or local government standard
for tax-exempt government bonds . . . on a permanent basis for purposes of In-
dian Tribal government eligibility to issue tax-exempt governmental bonds,
without a bond volume cap.”

That is we recommended that Congress make permanent the experiment begun
in the Recovery Act and allow Tribal governments to have access to tax-exempt
bonds on their own terms as consistent with the TEDB program. This conclusion
is broadly consistent with the positions articulated by many Tribes and Tribal lead-
ers.

While Treasury has made this recommendation for parity on tax-exempt debt, it
will not become law until Congress acts. In the meantime, TEDB allocations from
the original $2 billion still exist and Treasury and the IRS are working to reallocate
the existing authority. In that endeavor we have continued to seek Tribal input and
hope to announce our plans for reallocation in the very near future.

Conclusion

Treasury remains committed to working with Tribes and Tribal leaders through
our consultation process. In my view, our Tribal consultation on the general welfare
doctrine is a perfect example of this process working at its best. Tribal leaders pre-
sented these issues to Treasury and IRS through general consultation and Treasury
and IRS examined the issues and agreed to a more in-depth specific consultation,
resulting in an extensive and highly productive dialogue. Consequently, the new
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guidance will improve the administrability and fairness of the tax code while pro-
viding Tribes and Tribal members greater certainty for compliance. That concludes
my testimony, and I look forward to answering any questions you may have.

The CHAIRMAN. Thank you very much, Mr. Klein.
Ms. Jacobs, will you please proceed with your statement?

STATEMENT OF CHRISTIE J. JACOBS, DIRECTOR, OFFICE
OF INDIAN TRIBAL GOVERNMENTS, INTERNAL REVENUE
SERVICE, U.S. DEPARTMENT OF THE TREASURY

Ms. JacoBs. Good afternoon, Chairman Akaka and members of
the Committee. I appreciate the opportunity to be here this after-
noon to discuss how the general welfare exclusion applies to Tribal
programs.

As I begin, I want to acknowledge that the United States has a
unique government-to-government relationship with Indian tribes,
as set forth in the Constitution of the United States, treaties, stat-
utes, executive orders, and court decisions. The Office of Indian
Tribal Governments within the Internal Revenue Service was cre-
ated in response to requests by Tribal leaders. This office exists to
facilitate the government-to-government relationship and to assist
tribes in meeting their Federal tax obligations.

The principal issue for discussion today is the general welfare ex-
clusion. Tribes, like all governments, sponsor programs designed to
support their members. To be very clear, whether this exclusion is
or is not applied does not limit what benefits or social programs
tribes can provide to their members. The question is whether pay-
ments made through those programs are excludable from the in-
come of the recipient under the general welfare doctrine.

There are two key tax concepts: first, Internal Revenue Code Sec-
tion 61 provides that gross income includes all income from what-
ever source derived, unless a specific exception in the Code applies;
second, the general welfare exclusion is a non-Code exception, an
administrative exclusion that has developed in official IRS guid-
ance and recognized by courts and Congress for more than 50
years.

Despite the statutory breadth of Section 61, the administrative
rulings show that payments made by government units, Tribal or
non-Tribal, can be excluded from a recipient’s gross income under
the general welfare doctrine if the payments are: made under a
government program; for the promotion of the general welfare
based generally on individual, family, and other needs; and do not
represent compensation for services.

The IRS does not have, and never has had, a special program for
examining Tribal government social welfare programs. The ques-
tion may arise if the Tribe seeks a letter ruling about a specific
program. It can also arise during an IRS review of a Tribal govern-
ment’s tax reporting compliance. The Code requires all persons, in-
cluding Indian Tribal governments, to report to the IRS certain
payments of $600 or more. During an examination, records may
show such payments to Tribal members requiring further inquiry
as to whether the general welfare exclusion applies. If so, those
payments do not need to be reported.

The IRS always examines a program using the same three-
pronged analysis. Comments from the Tribal community have fo-
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cused on two of those prongs: whether the payments are being dis-
bursed based upon the needs of the recipient and whether the pay-
ments constitute compensation received for services.

While there are many Tribal and non-Tribal examples in admin-
istrative rulings, the difficulty has been that each application is
fact-specific, and the historical and cultural context within the
Tribal government environment adds a layer of complexity.

In response to concerns raised by various tribes and Tribal lead-
ers, the IRS issued Notice 2011-94 last November, inviting com-
ments concerning the application of the general welfare exclusion
to Indian Tribal government programs and beginning a specific
consultation process with tribes on how to find a solution that ad-
dreslses their concerns and improves clarity and consistency of the
tax law.

Since then, the IRS has received numerous, as you have heard,
written comments from tribes and Tribal leaders, which we are
currently reviewing, and the IRS and Treasury have engaged in
multiple consultation sessions, such as in November during the
White House Tribal Nations Conference, in March during the Na-
tional Conference of American Indians annual meeting, and a na-
tional consultation session conducted through teleconference to fa-
cilitate participation.

In addition, on June 6th, the Advisory Committee on Tax Ex-
empt and Government Entities, which is made up of representa-
tives from the public, including representatives of the Tribal com-
munity, issued a report on the General Welfare Doctrine as Applied
to Indian Tribal Governments and Their Members. We are cur-
rently reviewing the recommendations of that report and we expect
to continue receiving input as we move forward.

The IRS plans to publish written guidance that will address
issues and respond to concerns raised by tribes in their oral and
written comments. Our intent is that this published guidance,
along with improved internal coordination procedures, will provide
increased clarity and consistency of the application of the general
welfare doctrine. Tribal concerns are very important to us and we
look forward to continuing to work with tribes on this item in the
future.

I am aware of the Administration’s commitment to strengthen
and build the government-to-government relationship between the
United States and Tribal Nations, and I appreciate the Commit-
tee’s interest in these matters.

Thank you. This concludes my testimony, and I would be happy
to answer any questions.

[The prepared statement of Ms. Jacobs follows:]

PREPARED STATEMENT OF CHRISTIE J. JACOBS, DIRECTOR, OFFICE OF INDIAN TRIBAL
GOVERNMENTS, INTERNAL REVENUE SERVICE, U.S. DEPARTMENT OF THE TREASURY

Introduction

Good afternoon, Chairman Akaka, Vice Chairman Barrasso, and members of the
Committee.

I appreciate the opportunity to be here this afternoon to discuss how the general
welfare exclusion applies to tribal programs.

At the opening of my testimony, I want to acknowledge that the United States
has a unique government-to-government relationship with Indian tribes as set forth
in the Constitution of the United States, treaties, statutes, executive orders, and
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court decisions. The Office of Indian Tribal Governments within the Internal Rev-
enue Service (IRS) was created in response to requests by tribal leaders. This office
exists to facilitate the government-to-government relationship and to assist tribes in
meeting their Federal tax obligations.

General Welfare Exclusion

The principle issue for discussion today is the general welfare exclusion. Tribes,
like all governments, sponsor social welfare programs designed to support their
members. Of principal relevance to the IRS is whether payments made through
those social welfare programs are taxable. To be very clear, whether this exclusion
is or is not applied does not limit what benefits or social programs tribes can pro-
vide to their members. The question is whether the provision of those benefits is
excludable from gross income under the general welfare doctrine.

In order to provide context to this discussion I would like to briefly explain certain
tax principles that apply to government social welfare programs, how the IRS has
applied these principles in the past to tribal social welfare programs, and what the
IRS is doing in order to address the concerns of the Indian tribal community on this
topic.

Brief Explanation of Tax Principles

The two concepts relevant to this discussion are gross income and the IRS’s ad-
ministrative general welfare exclusion from gross income.

Section 61 of the Internal Revenue Code (Code) provides that gross income in-
cludes all income, from whatever source derived, unless a specific exception in the
Code applies. This provision establishes the general rule that income will be taxed
unless it is expressly excluded from taxation.

The general welfare exclusion is, however, a non-Code exception. It is an adminis-
trative exclusion that has been developed in official IRS guidance and recognized
by the courts and Congress over a fifty-five year period. See, e.g., Rev. Rul. 63-136,
1963-2 C.B. 19; Graff v. Commissioner, 673 F.2d 784 (5th Cir. 1982), affg. per cu-
riam 74 T.C. 743 (1980); Bailey v. Commissioner, 88 T.C. 1293 (1987).

Some have expressed a concern that guidance on the general welfare exclusion
lacks clarity because it is not found in the Code but in these other forms of adminis-
trative guidance and court decisions that stretch over five decades.

It is clear that the exclusion can apply to payments made by governmental units,
tribal or non-tribal. Although Code section 61 defines broadly the items that are in-
cluded in gross income, the IRS has consistently concluded that payments made to
individuals by governmental units, under legislatively provided social benefit pro-
grams, for the promotion of the general welfare, are not includible in a recipient’s
grgss income. See, e.g., Rev. Rul. 74-205, 1974-1 C.B. 20; Rev. Rul. 98-19, 1998-
1 C.B. 840.

To qualify under the general welfare exclusion, payments must: (1) be made under
a governmental program, (2) be for the promotion of general welfare (i.e., be based
generally on individual, family or other needs), and (3) not represent compensation
for services.

I'd like to emphasize that the general welfare exclusion applies equally to general
welfare program payments of all governments, tribal, federal, state, and local.

Past Application of the Exclusion to Tribal Programs

The IRS does not have and never has had a special program for examining tribal
government social welfare programs. Historically, there were two primary ways that
the IRS came to analyze tribal social welfare programs and whether payments made
through these programs qualified for the general welfare exclusion.

One way that the IRS may come to examine a tribal program is for the tribe to
seek a letter ruling from the IRS on the tax implications of a certain program. The
IRS has historically provided all governments, tribal and non-tribal, with the oppor-
tunity to seek a letter ruling to determine if a certain program qualifies for the gen-
eral welfare exclusion. Some tribes have availed themselves of this process. How-
ever, the expense, time needed, and the limited reliance provided by a letter ruling
may have discouraged tribes from seeking letter rulings for their programs.

The second way tribal social programs may come under review is through an ex-
amination of a tribal government’s tax reporting compliance. The Code requires all
persons, including Indian tribal governments, to report certain payments of $600 or
more to the IRS. During an examination, a review of an Indian tribal government’s
books and records may show payments of $600 or more to tribal members for social
programs. These payments require further consideration, because payments to
which the general welfare exclusion applies do not have to be reported.

The IRS always examines a program using the same three prong analysis of the
general welfare exclusion. There has not been significant concern voiced to us re-
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garding the first prong of this analysis: whether payments are being made from a
government fund or not. The comments we have received on the application of the
general welfare exclusion within the tribal context have been on the second and
third prongs of the analysis: whether the payments are being disbursed based upon
the needs of the recipient and whether the payments constitute compensation re-
ceived for services.

For example, in one private letter ruling, a tribe provided certain educational as-
sistance and benefit payments to its members who attended institutions of higher
learning and vocational or occupational training. Most tribal members qualifying for
assistance had an income below the national family median income level. In this
instance, it was determined that the educational assistance payments were made to
enhance educational opportunities for students from lower-income families and,
therefore, were excluded from gross income because the payments were for the pro-
motion of the general welfare.

In another ruling, it was determined that payments to participants in a tribal pro-
gram designed to train unemployed and underemployed residents in construction
skills were excluded from income under the general welfare exclusion because the
primary purpose was training, which is based on the need for additional skills to
prepare for the job market, and was not a payment for the compensation of services.

The difficulty in these examples and in applying the general welfare exclusion has
been that each application is fact-specific and requires an independent analysis. The
historical and cultural context within the tribal government context adds a layer of
complexity to this analysis. Historically, tribes have expressed their concern to us
that the IRS has not consistently applied the general welfare exclusion.

The IRS Response to Tribal Concerns

At various points, different tribes and tribal leaders have voiced concerns over the
application of the exclusion provided under the general welfare doctrine. This issue
i:anée up through various levels of consultation and outreach with tribes and tribal
eaders.

In November, 2011, in response to these consultation sessions, various meetings
and general outreach with tribes and tribal leaders, and internal IRS and Treasury
discussions, the IRS issued Notice 2011-94, which invited comments concerning the
application of the general welfare exclusion to Indian tribal government programs.
The purpose of the Notice was to begin a specific consultation process with tribes
on how to find a solution that addressed their concerns and improved clarity and
consistency of the tax law.

The IRS has received over 80 written comments from tribes and tribal leaders
submitted in response to Notice 2011-94. We are still reviewing those comments as
we consider the next step in this process. Additionally, the IRS and Treasury held
a general welfare-specific consultation session in conjunction with the White House
Tribal Nations Conference on November 30, 2011. It was attended by over one hun-
dred tribal representatives. On March 8, 2012, Treasury and the IRS participated
in a consultation session hosted by the National Congress of American Indians in
conjunction with their annual conference and attended by approximately forty tribal
representatives. On May 30, 2012, Treasury and IRS held a national phone forum
that had over 150 participants. Recently, on June 6, 2012, the Advisory Committee
on Tax Exempt and Government Entities, which is made up of representatives from
the public including representatives of the tribal community, issued a report on the
General Welfare Doctrine as Applied to Indian Tribal Governments and Their Mem-
bers. We are currently reviewing the recommendations of the report and we expect
to continue receiving comments as we move forward.

The IRS plans to publish written guidance that will address issues raised by
tribes in their comments. Our intent is that this published guidance, along with im-
proved internal coordination procedures, will provide increased clarity and consist-
ency of the application of the general welfare doctrine. In the process of doing so,
we will respond to many of the concerns which we have heard through the written
and in-person consultation sessions. Our goal is to publish guidance as soon as pos-
sible. Tribal concerns are very important to us and we look forward to working with
tribes on this item in the future.

This concludes my testimony and I would be happy to answer any questions you
might have.

The CHAIRMAN. Thank you very much, Ms. Jacobs.
Mr. Klein, the Treasury Department has been holding consulta-
tions on the application of the general welfare doctrine to Tribal
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governments. What will be the end product of those consultations
and what is the time frame for publishing the end product?

Mr. KLEIN. Thank you, Chairman Akaka. As was noted, we
began this direct consultation last November on this specific issue
and we have held several meetings. I think some of the milestones
along the way here have been the 85 comments that have come in.

We have stated, as the time frame going forward, that we are
going to publish this written guidance. I don’t have an exact time
as to when. There is an inherent tension, as you heard from wit-
nesses in the first panel, as I am sure you have heard from others
and as we have heard. These are real concerns about programs
that are going on and affecting real people every day, so we want
to address this as quickly as possible.

On the other hand, engaging in consultation in this productive
dialogue takes time in the back and forth. It takes time to go
through the comments; it takes time to think through some of
these complicated issues, because as we are setting their unique
concerns that face Indian Country, but they are also precedent that
would affect other governmental entities that fall under this.

It would be my hope that we are able to balance those sets of
competing interests and issue published guidance in the not too
distant future. That being said, I don’t view that as an endpoint
to the process; I view it as a continual process and a continual
chance for enhanced dialogue on this, because these issues, given
their complexity, will continue for quite some time.

The CHAIRMAN. Can the Treasury keep the Committee informed
of the programs on this that you are talking about?

Mr. KLEIN. Absolutely, Mr. Chairman.

The CHAIRMAN. Thank you.

Ms. Jacobs, taxation of Tribal social programs or benefits inter-
fere with a tribe’s ability to provide those benefits to its members.
What do you say to someone like President Steele, who has testi-
fied that a tax bill to someone on his reservation may mean the dif-
ference between complying with an IRS payment or providing food
stamps to their family?

Ms. JacoBs. Thank you for that question, Mr. Chairman. During
the consultation sessions that we have been having, we have heard
these concerns from a variety of tribes, and part of the issue they
have raised is consistency with these programs. We have now insti-
tuted better internal procedures. I have issued instructions to my
field staff that they must coordinate all of these general welfare
questions with our technical staff so that we can have a better com-
munication and have a better effort at ensuring consistency in
these matters.

This is an issue for all governments because the general welfare
exclusion applies equally to State and local governments, as it does
to Tribal governments, as they all seek to take care of the welfare
of their citizens and members. It is the same doctrine, and at times
we say yes or no to a State or local government, as we may have
to say yes or no to a Tribal government on their programs. I believe
those governments share the same concerns about their citizens
and we are cognizant of that and continue to listen to the tribes’
concerns as they raise their unique circumstances to us.

The CHAIRMAN. Thank you.
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Mr. Klein, one of the major issues that the tribes have brought
to my attention is that the field examiners are often unaware or
dismissive of Tribal culture and the unique status of tribes as gov-
ernments. What type of training do your examiners undergo prior
to interacting with Tribal governments to ensure they are respect-
fulb of; the unique cultural, social, and governmental status of
tribes?

Mr. KLEIN. Thank you, Chairman, for that question. You are ab-
solutely right, the importance of first recognizing the government-
to-government nation and respect of sovereignty, as well as under-
standing the added layer of complexity that cultural programs pro-
vide for Tribal governments and their members is incredibly impor-
tant.

When we went out for this notice for comments, we actually spe-
cifically mentioned cultural programs as an area where we were
seeking further understanding and information in terms of what
benefits tribes provide, because in that area they are very different
from other governments, and we need to respect and understand
that is the purpose of the Tribe and we need to understand, as we
go forward in this guidance process, how we can best provide that
type of guidance for tribes for their cultures.

In terms of the IRS training, I will turn, if you don’t mind, over
to Ms. Jacobs for her office, since that is really under her responsi-
bility.

The CHAIRMAN. Thank you.

Ms. JAcoBs. Well, thank you, Mr. Chairman, for allowing me to
add to Mr. Klein’s answer.

When the Office of Indian Tribal Governments first came into ex-
istence around 12 years ago, we worked very closely with a variety
of tribes from across the Country and ended up working directly
with a Tribally owned entity to develop some training that not only
focused on Indian law, but also on protocol training, cultural train-
ing in the general sense, not specific to the general welfare exclu-
sion. All of our employees go through that training and are ex-
pected to have a knowledge of the tribes that they are assigned to
assist in the field, and those training efforts continue to be ongoing
and refined as we gain experience in working with the tribes from
the Internal Revenue Service.

The CHAIRMAN. Thank you very much.

Senator Johnson, your questions.

Senator JOHNSON. Ms. Jacobs, when did you first begin to de-
mand 1099s?

Ms. JAcoBS. Senator, 1099 reporting has been in the tax code for
a time that I cannot speak to. I could get back to you with the date
that that started. In the general welfare area this comes up if a
program is determined to result in a tax consequence to an indi-
vidual, then a 1099 would be issued. It also comes up most gen-
erally in the employment tax context for vendors and that sort of
payment.

Senator JOHNSON. I was under the impression that 1099s were
not required in Indian Country previously.

Ms. JAcOBS. Senator, I would be happy to provide your staff with
a more detailed analysis of the 1099 requirements, but as I stated
in my testimony, all persons, including Tribal governments, State
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and local governments, are required to file 1099s on the payments
to which 1099s apply.

Senator JOHNSON. They always have been?

Ms. JacoBs. I would have to get back to you on that.

Senator JOHNSON. Is there any other way you can imagine that
you could avoid the 1099 situation?

Ms. JAcoBs. Senator, I believe that in these ongoing consulta-
tions on the general welfare doctrine, this is an issue we have been
discussing. What are the understandings of the programs that are
out there in Indian Country, what ways are the tribes admin-
istering them and how we can work with them on the administra-
tive issues, as well as the delivery of the programs that they are
engaged in. I think our ongoing dialogue with the tribes to explore
those issues is something that we could then take into account as
we move forward in developing some sort of published guidance so
that we are all in a situation of further clarity and consistency in
administering the tax law in this area.

Senator JOHNSON. Is there any way you could arrive at the de
minimis number in dealing with the amount spent?

Ms. JacoBs. Thank you, Senator. That is also one of the concerns
and issues that we have been discussing with the tribes through
the consultation, and a concern that we will certainly take into ac-
count as we continue the dialogue on developing further guidance
for both the tribes and other governments who are affected by the
general welfare exclusion.

Senator JOHNSON. I have no further questions.

The CHAIRMAN. Thank you very much.

Senator Udall, your questions, please.

Senator UDALL. Thank you, Chairman Akaka.

Ms. Jacobs, can you tell us the number of audits the IRS con-
ducted of Indian tribes last year?

Ms. JAcOBS. Senator, thank you for that question. I do not have
that sort of data available to me, but we would be happy to take
your question back and get back to you with that.

Senator UDALL. Okay. And I would also be interested in has the
trend changed over the last five years. So those two answers to
those questions.

In your testimony you mentioned that tribes can avail them-
selves of a letter ruling to certify that a program qualifies for the
general welfare exception. Approximately how many of these are
requested annually, and has that number stayed relatively con-
sistent over the last five years? Is that in the same category?

Ms. JAacoBs. Yes, Senator. The precise numbers would be in the
same category, but may I explain a bit? The private letter program
is something available to any government or any other company,
individual through our chief counsel’s office, where you can present
your situation and receive a ruling on those tax consequences. I am
not sure whether the chief counsel’s office is able to delineate be-
tween one sort of government asking the questions versus another,
so I am not sure if we will have those numbers.

The other item I might mention is that when anyone comes in
for a private letter ruling, they have the opportunity to withdraw
that request if the answer we give them a preliminary answer and
it is counter to their position. If it is negative, they can withdraw
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that request and it won’t be published. So it may also not be pos-
sible to completely give you the landscape, but we will do our best
to describe those situations for you.

Senator UDALL. Thank you. Your testimony cites two examples
of where the general welfare exemption was applied to Tribal pro-
grams. Can you share an example of a program or tax event where
the general welfare exemption was denied?

Ms. JAcoBs. Well, Senator, as I have said, one of the issues with
the general welfare exception is that it is very fact-specific. It has
developed over 50 years as a facts and circumstances test, and I
think there is a lot of information and misinformation out there on
some of the issues involved with governments and the general wel-
fare exception.

It is difficult to describe when a situation might be allowable
versus not; often the facts appear to be very similar. For example,
in a housing program, once one delves into whether the individuals
actually have the benefits of ownership and are therefore able per-
haps to have their house improved in a way that then allows them
to sell that property and gain a benefit, versus a situation that
might occur on Tribal trust land where an individual would not
own the land and, therefore, not be able to sell it and have that
bene]zoﬁt could be an example of where things look similar but might
not be.

Senator UDALL. Might not be. Let me ask about, and I am not
asking for a ruling here because I understand it is fact-specific.
There is a tradition in New Mexico of feast days, and this goes way
back to the idea of the individual pueblo and households in the
pueblo inviting everybody in. I mean, it is a very broad invitation.
If you are within 100 miles or something, you decide you are going
to go to the Jemez Pueblo or the Zuni Pueblo or something like
that, and come to a feast day, when it is publicly announced. We
have heard of an incident of a field agent issuing 1099s to Tribal
members for distributions that pueblo governments give to heads
of households to help offset feast day costs.

The fee state, sometimes you can have anywhere from 50 to 100,
200 people come through. The people that hold these feasts are of
modest incomes, so the Tribe is trying to help them incur some of
the costs, but also remain true to the tradition. So if you follow
your example here, to qualify under the general welfare exclusion,
payments must, number one, be made under a government pro-
gram. I assume what the Tribe should do here is that if they had
a program like this on feast days, that they would make it official
through the council or something, and say there is a program for
giving out money to support the feast days, and that makes it more
credible, Mr. Klein seems to be nodding, that makes it more cred-
ible in terms of how the money is allocated.

Then your second criteria is for the promotion of the general wel-
fare, be based generally on the individual, family, or other needs,
it would seem like it would qualify there, and not represent com-
pensation for services.

But it seems the key in this kind of situation is having a pro-
gram in place where the money that goes from the Tribe to the in-
dividual to support the feast day is something that is recognized
by the governing body and then it has a much better chance to
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make it into the general welfare exemption or exclusion. Would
that be fair? Not asking you to make any ruling, but just knowing
what the facts are there.

Ms. JACOBS. Senator, obviously, I can’t speak to any particular
situation, but these are exactly the sorts of things that we are ap-
preciating in our consultation with the tribes, describing the reality
of the situations to us so that we can work together to come up
with guidance on those situations.

Senator UDALL. Yes. And we really appreciate you doing that, be-
cause I think when you and Mr. Klein are in these consultations,
that you sit down with the tribe, as some of the previous witnesses
talked about, learn about their traditions, learn about the culture,
learn what it is that they have done for hundreds of years, maybe
thousands of years.

Then I think you are better able to apply this particular exemp-
tion to their circumstances and situation, and give them some guid-
ance. Just like I was talking about here, you know, it might make
it a little stronger if you actually set up, under the governing body,
a program so that monies that would flow would do for the fol-
lowing reasons.

Mr. Klein, did you have a comment on that?

Mr. KLEIN. I think that is exactly right, Senator. I think when
there are established programs, especially those that have gone
through, the Tribal government is a self-governing organization,
and programs that have been adopted and ratified by Tribal council
through that process clearly become a stronger program with re-
spect to the general welfare doctrine.

Senator UDALL. Thank you.

Sorry for going over, Chairman Akaka, but I just wanted to focus
in on that. Thank you very much.

The CHAIRMAN. We will have another set of questions.

Let me begin this second part here.

Ms. Jacobs, can you tell the Committee, is the audit examination
process the same for all government entities? Is there parity with
the State and local governments?

Ms. JAacoBs. Well, thank you for that question, Mr. Chairman. I
would say that all governments are subject to the verification of
their reporting requirements. In all governments, generally the pri-
mary issue that we, the IRS have, relates to employment tax com-
pliance. All governments, including Tribal governments, are em-
ployers and the rules about employment tax is generally the same
for all of those governments, and that is generally what we would
be looking at with them. So in that respect, other than the specific
rules that are different for tribes and specific rules that might be
different for States, the general process is the same, yes, sir.

The CHAIRMAN. Now, to the panel, are you aware that the
Obama Administration has made it a priority to settle longstanding
trust cases? Tribes are now concerned that distribution of those
settlements to individual Tribal members will be considered tax-
able income. This seems contrary to the Per Capita Act. Do you
view distribution of these settlements as taxable income? And how
do you reconcile the prior interpretations of the Per Capita Act?

Mr. KLEIN. Chairman, to answer the first part of your question,
yes, we are aware of the longstanding desire to settle these claims.
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We are aware and have become increasingly aware in a variety of
venues about tribes’ concerns about the tax status of not just the
settlement, but other income derived from Tribally trust land.

I will defer to the expert on the panel on the tax status and na-
ture of those things, but we have become aware and tribes are con-
tinuing to increasingly bring it to our attention.

Ms. JacoBs. Mr. Chairman, yes, to echo Mr. Klein, we have, in
various situations, consultation sessions, as well as individual in-
quiries, become more aware that tribes are concerned regarding the
general landscape of the taxability of trust assets and distributions
of those assets. Because of that concern, I think we are interested
in starting a dialogue with the tribes so that we can fully under-
stand their concerns and make sure that we have consistency in
administering the rules that are related to those distributions.

As has been raised, sometimes the statute allows exemption and
sometimes it does not, and there has been no change in the law in
that area, nor has there been a change in the policy in that area.
So we would like to work together, Treasury and IRS, and obvi-
ously in consultation and collaboration with the tribes, as well as
the Department of Interior, to ensure that we are administering as
they come into being, the new settlements in the most effective
manner and consistent with the law.

The CHAIRMAN. Well, I want to thank both of you so much for
your testimony and your responses, as well. Thank you for high-
lighting some of the concerns that there are. And let me finally say
I want to commend you for working together on these issues, and
hope you continue to do that, and also to be sure the tribes are con-
sulted, as you are. I am glad to hear about your training programs,
because that also adds to it. So, again, thank you very much.

Mr. KLEIN. Thank you, Mr. Chairman.

Ms. JAcoBs. Thank you, Mr. Chairman.

The CHAIRMAN. Let me invite the third panel to the witness
table. Serving on the third panel is Ms. Lynn Malerba, Chief of the
Mohegan Tribe on behalf of the United South and Eastern Tribes
in Nashville, Tennessee; and Mr. William Lomax, President of the
Native American Finance Officers Association in Washington, D.C.

I want to welcome both of you to the hearing and ask Ms.
Malerba to please proceed with your testimony.

STATEMENT OF HON. LYNN MALERBA, CHIEF, MOHEGAN
TRIBE; ON BEHALF OF THE UNITED SOUTH AND EASTERN
TRIBES, INC.

Ms. MALERBA. Thank you, Chairman Akaka and also to the other
members of the Committee. I am sure that they will be reading
this testimony, as well as to the staff here today. I am honored to
be able to provide this testimony on behalf of the United South and
Eastern Tribes, USET.

USET has united with other respected Tribal organizations in
the InterTribal Organization Tax Initiative to jointly address the
tax policy priorities of tribes. One of the reasons the Initiative
formed was due to widespread concern that the Internal Revenue
Service examinations and audits of Tribal general welfare program
benefits are being carried out in a manner that is incompatible
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with Federal law, treaties, trust responsibility, and the self-deter-
mination policy.

As Chairwoman of the Tribal Self-Governance Advisory Com-
mittee, it has been my privilege to work with tribes on issues of
self-governance throughout Indian Country and to have gained un-
derstanding for their goals for their communities.

On behalf of USET and the members of the Initiative , I want
to express our appreciation that you have called this oversight
hearing. As you have heard from the Tribal panel today earlier,
IRS field auditors with limited understanding of Indian law and
policy, and the governing traditions of the specific Tribal commu-
nities they are evaluating, are conducting audits of tribes that have
the effect of vetoing the legislative actions of Tribal governments
and second-guessing the policy determinations of the U.S. Con-
gress.

USET Resolution 2012-35 calls for congressional investigation
and oversight of IRS audit practices, and for suspension of audits
until proper guidance is issued. Since November 2011, USET and
Initiative members have participated in a consultation process with
Treasury and IRS on the application of the general welfare exclu-
sion to Tribal government program benefits. We have witnessed
positive developments through dialogue with Treasury and IRS on
the general welfare doctrine. We respect the enlightened comments
of Mr. Aaron Klein and other Federal representatives in our March
8th and May 30th dialogues to show that considerable growth and
reflection since our first meeting.

It would be highly unfortunate if unbridled IRS field audits and
examinations undermine the collaborative spirit of dialogue and
the important mutual understandings reached today between
Treasury and tribes. Let me further explain the context of USET’s
concerns.

Tribes operate in unique context and face needs that are unlike
those addressed by other governments’ general welfare programs.
Throughout history, American Indian, Alaskan Native, and Hawai-
ian Native Tribal leaders have ensured the continued survival of
their people against overwhelming odds. Each indigenous Nation in
what 1s now known as the United States has long been recognized
as a sovereign government with a unique history, culture, land
base, and citizenry. Unlike State and local governments, Indian
tribes are simply not just governmental entities; they are also com-
munities of familial relations who hold property and resources
communally. Their leaders have been charged with responsibility to
maintain and foster culture and traditions.

Tribal Nations have endured colonization, removal, termination,
and other difficult periods in the United States history. The con-
sequences of these policies have resulted in difficulties in maintain-
ing traditional ways of life, poor health status, shortened life spans,
limited educational opportunities, high unemployment, abject pov-
erty, and inferior living conditions. Tribes are addressing these
needs through general welfare programs tailored to the unique cir-
cumstances facing their communities pursuant to legislative action
of their own Tribal governments. Tribal leaders work for the com-
munal good of their people to address the present day impacts of
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failed Federal Indian policies. These responsibilities and programs
represent core governmental activities of sovereign nations.

In announcing United States support for the U.N. declaration on
the rights of indigenous people, the Administration affirmed that
the United States supports, protects, and promotes Tribal govern-
mental authority over a broad range of internal and territorial af-
fairs, including membership, culture, language, religion, education,
information, social welfare, community and public safety, family re-
lations, economic activities, land and resource management, envi-
ronment, and entry by non-members, as well as ways and means
for financing these autonomous governmental functions.

Further education and training of IRS personnel is required as
to these fundamental Federal policies and principles. The consulta-
tion process must facilitate greater understanding and Federal pol-
icy implementation consistent with the trust relationship and self-
determination policy.

The Initiative has called upon the IRS and Treasury to establish
general welfare guidance in which the Service will defer to Tribal
policy decisions as to the determination of need and exclude such
program benefits from taxation. At this moment, even the existing
general welfare framework has been interpreted extremely nar-
rowly by the IRS in its Tribal audits. For instance, Tribal program
benefits are deemed non-taxable only when interpreted extremely
narrowly by the IRS in its Tribal audits.

Indeed, Indian tribes are not interested in poverty-based models
or providing general welfare assistance based on measurements of
financial need. Means testing program models for program eligi-
bility tend to create disincentives and divisions among Tribal mem-
bers and reinforces stigmatization that Indian tribes are trying to
counteract through their cultural, social, and governmental pro-
grams.

The IRS has challenged benefits provided to Tribal cultural lead-
ers who participate in activities that transmit Tribal culture as
being taxable compensation for services provided. IRS has fre-
quently initiated its audits on the presumption that Tribal general
welfare benefits are actually disguised per capita payments from
Tribal gaming revenues. IRS field auditors begin examinations
with an over-bias and presumption of guilt until proven innocent.
IGRA specifically authorizes gaming revenues to fund general wel-
fare programs and limits taxations only to per capita distributions
under a federally-approved revenue allocation plan.

In spite of the controversy underlying these issues, USET per-
ceives areas of agreement where general welfare guidance could
issue in the very short term. It is imperative that the mutual un-
derstanding between tribes and Treasury and IRS extends to all
levels, not just headquarters staff.

This Committee has long recognized that Tribal Nations them-
selves are in the best position to determine how to provide for their
people in the context of their unique histories and their unique
needs. Guidance on the general welfare doctrine must respect those
determinations and not interfere with Tribal efforts to address
those needs.

In conclusion, USET respectfully puts forward the following re-
quest to the Committee: affirm that IRS should defer Tribal deter-
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minations of community need and establish the presumption of
Tribal general welfare program benefits are to be excluded from
the income of recipients; call for the suspension of IRS field audits
until new guidance is issued; encourage issuance of partial guid-
ance on Federal Tribal agreement items while further Tribal Fed-
eral dialogue continues; ensure that tribes have the opportunity to
review the draft guidance before published; endorse the creation of
a Treasury-IRS Tribal advisory committee; and remind Treasury
and IRS that the published guidance must conform to the Federal
trust responsibility and the self-determination policy.

USET thanks this Committee to offer its testimony and looks for-
ward to working with you in addressing these oversight issues.
Thank you.

[The prepared statement of Ms. Malerba follows:]

PREPARED STATEMENT OF HON. LYNN MALERBA, CHIEF, MOHEGAN TRIBE; ON
BEHALF OF THE UNITED SOUTH AND EASTERN TRIBES, INC.

Introduction

Chairman Akaka, Vice Chairman Barrasso and members of the Committee, I am
honored to be able to provide this testimony on behalf of the United South and East-
ern Tribes (USET). USET is an inter-tribal organization representing 26 federally
recognized Tribes, including my tribe, the Mohegan Tribe. USET has united with
the National Congress of American Indians (NCAI), the Native American Finance
Officers Association (NAFOA), the Affiliated Tribes of Northwest Indians (ATNI),
and the California Association of Tribal Governments (CATGQG) in the Intertribal Or-
ganization Tax Initiative (“the Initiative”) to jointly address the tax policy priorities
of tribes. The Initiative formed in April 2011 in large part because of the widespread
concern of tribes that Internal Revenue Service (IRS) examinations and audits of
tribal general welfare program benefits are being carried out in a manner that is
incompatible with federal law, treaties, the trust responsibility and the self-deter-
mination policy.

Additionally, in my role as Chairwoman of the Tribal Self-Governance Advisory
Committee, it has been my privilege to work with tribes on issues of self-governance
throughout Indian Country and to have gained understanding of their goals for
their communities. Self-Governance tribes dedicate their own resources to supple-
ment federal funding for programs intended to benefit tribes and their members.
Yet, in recent years, the IRS has increasingly sought to tax what were previously
understood as non-taxable benefits provided by tribes to their members.

On behalf of USET and the members of the Initiative, I want to express our ap-
preciation that you have called this oversight hearing. As you have heard from the
tribal panel earlier today, IRS field auditors—who may have limited understanding
of applicable federal Indian law and policy and who have little or no knowledge of
the governing traditions of the specific tribal communities they are evaluating—are
conducting examinations and audits that have the effect or vetoing the legislative
actions of tribal governments, second-guessing the policy determinations of the U.S.
Congress and undermining principles of comity enshrined in U.S. Constitution.

The oversight of this Committee is critical to ensure these agency excesses are
curtailed and that policy is developed and executed in an equitable, transparent and
consistent manner.

While USET has witnessed some positive developments through dialogue with
Treasury and IRS on the general welfare doctrine, overly-aggressive IRS audits con-
tinue to taint the atmosphere. It would be highly unfortunate if unbridled IRS field
audits and examinations undermine the collaborative spirit of dialogue and the im-
portant mutual understandings reached to date between Treasury and the tribes.
Let me further explain the context and USET’s concerns.

Tribes Operate in Unique Contexts and Face Needs That are Unlike Those
Addressed by Other Governments’ General Welfare Programs
Throughout history, American Indian/Alaska Native Tribal leaders have endeav-
ored to ensure the continued survival of their people. Each indigenous nation in
what is now known as the United States has long been recognized as a sovereign
government with a unique history, a unique culture, a unique land base and a
unique citizenry. Unlike state and local governments, Indian tribes are not simply
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governmental entities; they are also communities of familial relations who hold
property and resources communally and their leaders have been charged with re-
sponsibility to maintain and foster culture and traditions.

The leaders of these nations work toward the communal good of their people, en-
suring that the cultural, physical, social, educational, basic living and emotional
needs of their communities are met to the best of their abilities. Each tribal leader
is eminently responsible to its members and is held accountable for his/her ability
‘Eo eyisure the long term well-being and continued existence of their extended tribal
amily.

Tribal nations have survived against overwhelming odds. They have endured col-
onization, removal, termination and other difficult periods in the United States his-
tory which in turn affected their communities. Indian Tribes and Alaska Natives
have endured the consequences of these policies that have resulted in poor health
status, shortened life spans, limited educational opportunities, high unemployment,
abject poverty and inferior living conditions. Although some tribes have managed to
generate significant revenues, this change has come about recently and is only be-
ginning to address longstanding social needs.

Tribes view their general welfare programs as supplemental to inadequate federal
programs based in the trust responsibility or treaty rights, and that these rights be-
long to all tribal members. In general, Indian tribes are not interested in poverty-
based models of providing general welfare assistance based on measurements of fi-
nancial need. Indeed, means-testing models for program eligibility tend to create
disincentives and divisions among tribal members, and reinforce the stigmatization
that Indian tribes are trying to counteract through their cultural, social and govern-
ment programs.

Tribes are addressing these needs through general welfare programs tailored to
the unique circumstances facing their communities pursuant to legislative action of
their governments. Tribal governments must address the need to keep traditional
culture alive, the need to keep tribal languages alive, and the need to keep tribal
religion and customs alive, as well as to assure effective programs to address health,
education, unemployment, housing and other welfare needs.

Guidance Applying the General Welfare Exclusion to Tribes Must Respect
Tribal Community Needs and Provide for Deference to Tribal
Determinations

The General Welfare Exclusion as applied by the IRS is an administrative doc-
trine that has evolved from rulings addressing state and local government benefit
programs. State and local government relationships with their citizens are different
from those of the tribal government and their members. Neither tribes nor indi-
vidual tribal members should be penalized for providing general welfare benefits for
a much wider range of “need” than citizens of a State or local government.

The IRS has applied the general welfare exclusion to find that payments to indi-
viduals from a governmental welfare fund, under legislatively provided social ben-
efit programs for promotion of the general welfare are excludable from the recipi-
ent’s gross income. According to the IRS, to qualify under the exclusion, the pay-
ments in question must: (1) be made under a governmental program; (2) be for the
promotion of the general welfare (based on need); and (3) not represent compensa-
tion for services.

The problems being addressed in the tribal-federal consultation on the general
welfare exclusion are multi-dimensional. The existing general welfare framework in
recent years has been interpreted extremely narrowly by the IRS in its tribal audits.
For instance, tribal program benefits are deemed non-taxable only when “need” is
based upon financial need established pursuant to income-based criteria. This new
requirement of means-testing offends tribal leaders’ efforts to work for the common
good of all, based upon tribally-determined needs that are may also be culturally-
established or to implement programmatic commitments the federal government has
failed to fulfill.

The IRS has challenged the benefits provided to tribal cultural leaders who par-
ticipate in activities that transmit tribal culture as being taxable compensation for
services provided. For a tribal official to have to issue a form 1099 to a spiritual
leader for the conduct of a traditional ceremony is not only burdensome, but also
culturally offensive. The Service’s lack of flexibility in interpretation and outright
misinterpretation call for published guidance built upon core principles of tribal sov-
ereignty and tribal self-determination rather that narrow illustrations based upon
the practices of state and local governments.

USET and Initiative members have called on Treasury and the IRS to establish
general welfare guidance in which the Service will defer to tribal policy decisions
as to the determination of need. USET further embraces the recommendation issued



52

last week by the Advisory Committee on Taxation (ACT) that general welfare guid-
ance establish a presumption that tribally-established welfare programs that ad-
dress tribal needs are not taxable to the recipient and do not require reporting by
the tribe. We believe these principles of deference to tribes and the presumption of
tax exclusion could be incorporated not only into the guidance that Treasury and
the IRS will hopefully publish in the near future, but that could be immediately ap-
plied nationwide at all levels as a means to defuse tension with respect to ongoing
audits even before formal guidance is published. The IRS can and must educate its
field staff to implement IRS responsibilities in conformity with established policy,
not based on uninformed or subjective impressions.

Tribes have pointed out to Treasury and the IRS that built into these tribally-
administered programs are internal controls for accountability grounded in tribal
culture and pursuant to federal requirements. This direct and local accountability
is also exercised by tribal governments and their members in carrying out their gen-
eral welfare programs. Deference to tribal authority should be incorporated into the
IRS and Treasury GWE guidance in recognition of the accountability mechanisms
in place that are based on tribal community values, reciprocal responsibilities and
programmatic objectives. Tribal representatives and tribal members understand and
can identify when general welfare programs are not accomplishing their objectives.
They can identify shortcomings or abuse with an immediacy that federal agents will
never attain. The IRS and Treasury could recognize tribal systems for local account-
ability by expressly making reference to tribal internal controls as part of the gen-
eral welfare exclusion guidance.

Another alarming defect in the IRS interpretation of tribal general welfare pro-
grams is that the IRS has frequently initiated its audits on the presumption that
tribal general welfare benefits are actually disguised per capita payments. Given
this overt bias of the IRS field staff in these examinations, it appears absolutely
necessary that the guidance contain explicit terms to convey that the Indian Gam-
ing Regulatory Act (IGRA) expressly authorizes gaming revenues to be used by the
tribal government for the general welfare of tribal members and that only the per
capita distributions of gaming revenue under a federally-approved revenue alloca-
tion plan may be taxed.

Further Tribal-Federal Dialogue is Needed, but Guidance Should Issue as
Soon as Agreements Have Been Achieved

In spite of deep controversy between the IRS and the tribes as to audits, USET
has seen greater understanding arise from federal counterparts over the course of
the three consultation sessions so far. We respect and appreciate the enlightened
comments and perspectives expressed by Mr. Aaron Klein and other federal rep-
resentatives in our March 8 and May 30 dialogues. The comments show a serious
level of study, reflection and analysis from Treasury and the IRS since our first
meeting in November 2011. While we may still have a long way to go to close gaps
between tribal and federal perspective, USET and other members of the Initiative
perceive areas of agreement where general welfare guidance could issue in the very
short term. Prompt issuance of guidance on agreed-upon principles and approaches
could eliminate areas of uncertainty, enhance trust between the Department and
tribes and allow for focused federal-tribal dialogue to continue developing principles
that will guide policy on the more complex issues.

For USET and the other members of the Initiative it is imperative that mutual
understanding between tribes and Treasury/IRS extends to all levels—not just the
headquarters staff. What has been established through the consultation is a mutual
understanding that, as currently implemented by the IRS field staff, tribes lack cer-
tainty as to whether elements of its general welfare program are taxable or not.
Treasury and the IRS have expressed a commitment to work with tribes to establish
guidance that provides for such certainty.

Still problematic, however, is that IRS—at this moment—is auditing and exam-
ining tribal governments based on analyses that are incompatible with the long-
standing understandings of the scope of the general welfare exclusion. As evident
in the testimony from the tribal panel earlier today, provocative and unrestrained
IRS examinations and audits threaten to contaminate what has otherwise been a
positive and productive government-to-government dialogue. The Initiative has con-
sistently requested suspension of these audits until guidance issues, but Treasury
and IRS have alleged they lack authority to suspend the process.

USET fails to see rationale in continuing to subject tribal governments to the ex-
pense of preparing and collecting extensive documentation for submission and re-
view of tribal general welfare policies, when neither the tribes nor the agents have
sufficient guidance that establishes what it is they are looking for. Furthermore, the
combination of increased audits and insufficient IRS guidance recognizing the im-
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portant role played by tribal programs under the general welfare doctrine is increas-
ingly placing tribal governments in the position of having to cut back or eliminate
needed programs in order to devote limited resources to defending those programs
in audits. USET asks this Committee to call upon the IRS to suspend its audits
until guidance issues.

Consultation is Best Served When Tribes Review the Draft Guidance and
Participate in Policy Development in a Sustained Manner

Given well-founded concerns that the published Treasury/IRS guidance could nar-
rowly limit tribal programs eligible for the general welfare exclusion only to tribal
means-tested programs and that would tax benefits to members extended through
educational, cultural ,or other tribal programs, tribes have called for the opportunity
to review and comment on any draft guidance Treasury and the IRS produce. USET
and the Initiative members view such opportunity to comment as integral to govern-
ment-to-government consultation that ensures policies affecting Indian country take
into account the needs of the tribal nations and their differences across the regions
of the United States.

This Committee has long recognized that tribal nations themselves are in the best
position to determine how to provide for their people in the context of their unique
histories and unique needs. Respecting the voice of tribes in determining federal
policies has been observed consistently over the past forty years of federal Indian
policy. In 1970, President Nixon stated:

“Both as a matter of justice and as a matter of enlightened social policy, we
must begin to act on the basis of what the Indians themselves have long been
telling us. The time has come to break decisively with the past and to create
the conditions for a new era in which the Indian future is determined by Indian
acts and Indian decisions.”

Richard Nixon, Special Message to Congress, July 8, 1970, Public Papers of the
President of the United States (1970), p. 564 (emphasis added).

President Obama recently echoed these same themes:

“History has shown that failure to include the voices of tribal officials in formu-
lating policy affecting their communities has all too often led to undesirable
and, at times, devastating and tragic results. By contrast, meaningful dialogue
between Federal officials and tribal officials has greatly improved Federal policy
toward Indian tribes. Consultation is a critical ingredient of a sound and pro-
ductive Federal-tribal relationship.”

President Obama, Memorandum on Implementing Tribal Consultation under
Executive Order 13175 (Nov. 5, 2009).

Tribal leaders in the November 30, 2011, consultation with IRS stressed that sim-
ply convening one session of tribal discussion cannot sufficiently address the com-
plex elements that comprise the tax implications of the general welfare activities of
tribes. Ongoing dialogue is required. Treasury and the IRS have provided for a more
enriching dialogue by participating in three discussions so far. While an improve-
ment, further sustained interaction is needed for the government to understand and
adequately reflect tribal views. The Initiative has proposed a Tribal Advisory Com-
mittee to serve as a forum for tribes and Treasury/IRS to discuss issues and pro-
posals for changes to Treasury/IRS regulations, policies and procedures. Additionally
the Advisory Committee on Taxation (ACT) has recommended that Treasury estab-
lish the position of Undersecretary for Tribal Affairs.

USET requests that the Committee support these sustained consultation concepts.
We further request that the Committee provide its own input to the consultation
process to set forth the need that the published guidance must conform to the fed-
eral trust responsibility and the self-determination policy. The Committee’s resolu-
tion or statement affirming that these fundamental principles demand federal def-
erence to tribal determinations of community need and a presumption that tribally-
established general welfare program benefits are to be excluded from the income of
recipients.

Conclusion

USET thanks the Committee to offer its testimony and looks forward to working
with you in addressing these oversight issues. I will gladly respond to your ques-
tions.

The CHAIRMAN. Thank you very much for your testimony.
Mr. Lomax, will you please proceed with your testimony?
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STATEMENT OF WILLIAM LOMAX, PRESIDENT, NATIVE
AMERICAN FINANCE OFFICERS ASSOCIATION

Mr. LoMAX. Aloha, Chairman Akaka.

The CHAIRMAN. Aloha.

Mr. LoMAx. My name is William Lomax and I am a member of
the Gitxsan Nation and President of NAFOA. At NAFOA we serve
the interests of Indian Country by working on a wide range of tax,
finance, and other economic policy. Rarely do we see tax issues gen-
erate so much united and widespread Tribal concern as this does.

We firmly believe that the IRS, in carrying out its duties as a
regulatory agency, is wrongly interpreting and enforcing the gen-
eral welfare doctrine as it applies to Tribal governments. More re-
cently, we believe the IRS has improperly shifted policy when it
began to pursue taxing trusts and possibly settlement distributions
to individuals.

We understand the IRS has a difficult task when enforcing the
tax code and collecting what may be owed to the Federal Govern-
ment, but that is not what is at stake here today. At stake today
is something much greater. The IRS is using the full force of its
agency to interpret the validity of Tribal programs and aggressively
deter, through enforcement, the establishment or expansion of
much needed Tribal programs and, as a result, Tribal self-deter-
mination.

Even more alarming from a Tribal perspective is that the IRS is
making these determinations case-by-case, without integrating
Federal Indian policy into their decisions. This has the effect of
placing Tribal well-being, culture, and values in the hands of field
agencies who routinely make these determinations, instead of duly
elected Tribal leaders, Congress, and the Administration.

A few brief examples to illustrate the point. First, when a Tribe
funded a trip for their elders to cultural and historical sites, includ-
ing to Native focused historic battlefields, parks, and sacred land-
marks, an IRS agent determined the value of the trip to be taxable
to the elders. I don’t recall anyone else ever receiving a 1099 for
a field trip or for attending a church activity.

In the second example, an IRS agent ruled that Tribal citizens
who benefitted from government programs should be taxed on the
part of the revenue that was generated from gaming proceeds. The
same benefits funded from other revenue were considered exempt.
This example shows the intent of the IRS to interpret the source
of the revenues more relevant than the program itself. In addition,
the agent ruled that the Tribe should have withheld taxes, which
led to significant penalties.

The IRS is quick to point out that these activities may still be
carried out, they will just be subject to taxation. But the true deter-
rent lies in the enforcement effort and the uncertainty of what IRS
may consider a taxable trigger. Five years ago and IRS commis-
sioner testified to the fact that his agency had conducted 139 ex-
aminations during the past two years that focused specifically on
the use of net gaming revenues. At that rate, all tribes in the lower
48 would have been on track to have been examined by now.

For 2011, Indian Tribal Government Work Plan states that one
of its primary focus areas is reviewing the taxability of Tribal
member distributions. Yet, in the IRS’s 2011 Work Plan for Fed-
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eral, State, and local government, the taxability of benefits pro-
vided by State and local government is not even mentioned.

The fact that Tribal governments are being examined at a high
rate is not a simple matter for the tribes to deal with. An examina-
tion costs a Tribe a significant amount of scarce time and re-
sources, especially when the agent’s objectives are unclear and
open-ended. More costly for a Tribe is a ruling that a government
should have withheld taxes. This action costs significant sums of
money because penalties are proportionate to the number of bene-
ficiaries.

There are a number of other apprehensions that Congress and
the Administration should have about the IRS approach and wis-
dom of using taxation as a deterrent for this purpose. First, many
Tribal programs are making up for the prior adverse effects of cen-
turies of attempted cultural assimilation and failed Federal poli-
cies. Second, it 1s difficult to imagine the revenue benefit to the IRS
outweighing the harm done to Tribal governments through the cre-
ation of greater uncertainty, the increased expense on already
strained governments, and the potential loss of cultural practices.

Third, as this Committee knows, the practice clearly goes against
congressional intent and overall administrative policy of honoring
self-determination and fairness in taxation. And, finally, the exten-
sive need in Indian Country for education, health care, housing,
and other basic services, along with years of unmet and unfulfilled
Federal obligations, it stands to reason that the Federal Govern-
ment should be doing all it can to support and incent these pro-
grams, not deter them through taxation.

In addition, the IRS has also embarked on a disturbing effort to
tax per capita payments made to Tribal members from trust funds.
Per capita payments from Tribal trust funds are specifically ex-
cluded from both Federal and State taxes under the Per Capita Act
of 1983. Long before 1983, this tax exclusion existed in Federal law
because it is derived from Indian treaties and the Federal trust re-
sponsibility.

The IRS has the opportunity to do the right thing and honor Fed-
eral policy. When they issue guidance on general welfare, it should
firmly support self-governance and Federal Indian policy. After the
IRS announced formal comments on general welfare six months
ago, they received about 90 comments and hundreds participated
in the three consultations that they held. A report submitted by the
IRS Advisory Committee on general welfare affirms and supports
Tribal self-determination, greater inclusion by tribes on IRS policy
decisions, and that Federal Tribal policy should be included in
guidance.

We are hopeful that the views expressed during this hearing, and
Tribal comments in the IRS advisory report will be carried forward.
In the absence of this, we strongly request Congress to act to up-
hold fairness and its Federal trust responsibility.

In addition, we are calling on Congress to put an immediate end
to the current aggressive IRS activities of determining Tribal wel-
fare and taxing trusts and settlement assets until these issues are
resolved. After all, these are internal administrative IRS decisions
that can be reversed without a regulatory change, let alone a legis-
lative fix.
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There is a saying in my Tribe that if you take a bucket of water
out of the Skeena River, it keeps on flowing. The IRS in this case
is not just reaching in to take a bucket of our resources; it is effec-
tively changing the course of the river.

Thank you, Chairman Akaka, for your time.

[The prepared statement of Mr. Lomax follows:]

PREPARED STATEMENT OF WILLIAM LOMAX, PRESIDENT, NATIVE AMERICAN FINANCE
OFFICERS ASSOCIATION

NAFOA serves Indian Country by developing tribal financial capacity and build-
ing the essential partnerships necessary to advance tribal economic development. In
addition, NAFOA serves tribal leadership and practitioners by supporting sound
tax, finance, investment, banking, and economic policy. We are pleased to present
testimony on one of the leading concerns of Indian Country—the Federal Govern-
ment utilizing administrative tax policy to deter tribal self-determination and cul-
tural preservation.

In particular, our testimony will focus on the principal concerns that directly im-
pact self-determination. The concern is how the Internal Revenue Service (IRS) is
applying the General Welfare Doctrine as it applies to tribal governments, in sharp
contrast to the principals of tribal sovereignty and self-determination and long-
standing federal Indian policy; and, the concern that the IRS has shifted policy to
begin taxing distributions from tribal trust assets and settlements.

While guidance from the IRS is currently in progress, there is valid concern from
tribal leadership based on direct agency contact with tribes and their members that
the IRS may not move to fully support the unique status of tribes and the govern-
ment-to-government relationship that exists between tribes and the Federal Govern-
ment. If that status is not respected, it will impede the Federal Government’s trust
responsibility, hard-fought treaty rights, and over a century of judicial, administra-
tive, and congressional federal Indian policy, not to mention, the current Adminis-
tration’s objectives of ensuring fairness in tax policy and application. NAFOA is re-
questing the Committee, in its oversight role:

1. Place a moratorium on any examinations of tribal general welfare programs
until clear and consistent guidance or legislation is enacted.

2. Ensure sovereignty and federal policy, including self-determination, is upheld
and supported in the creation of a general welfare doctrine for tribes.

3. Ensure tribal leader input, advisory committee input, and congressional in-
tent be incorporated into the guidance document.

4. Ensure tribal leadership has the ample opportunity to review any formal or
informal guidance prior to implementation and have meaningful input in this
and other IRS policy that directly affects tribes.

5. End the abrupt change in IRS policy to begin taxing trust and settlement
distributions to individuals.

6. Be prepared to step in with statutory language should the IRS’ final guidance
fail to uphold the core tenants of federal Indian policy.

The General Welfare Doctrine

The IRS generally begins with the presumption under Section 61 of the Internal
Revenue Code which provides that, except as otherwise provided by law, gross in-
come means all income from whatever source derived. Furthermore, the agency as-
sumes that tribal income, not otherwise exempt, is includable in the gross income
of the Indian tribal citizen when distributed or constructively received, unless ex-
cluded by a specific statute or treaty.

Although the IRS Code under Section 61 is very broad, the IRS does exclude cer-
tain government services, payments, and benefits. At the start, a broad array of gov-
ernment services are typically excluded from income, including education, public
safety, court system, social services, public works, health services, housing author-
ity, parks and recreation, cultural resources, and museums. In addition, payments
made by federal, state, local, and Indian tribal governments under a legislatively-
provided social benefit program for promotion of the general welfare receive a par-
ticular administrative exception to the general rule of broad income inclusion and
would fall under the General Welfare Doctrine (GWD) or General Welfare Exclusion
(GWE).
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This is a seemingly broad statement of exclusion for government payments that
promote the general welfare of a government’s citizens. However, the IRS has fur-
ther refined the circumstances to which the doctrine is limited. The IRS generally
focuses on the following three factors when considering whether a payment is ex-
cluded pursuant to the General Welfare Doctrine: (1) was it made by a govern-
mental unit?, (2) was it for the promotion of general welfare?, (3) were services ren-
dered for such payment?

The second requirement—that the payment be made to promote the general wel-
fare—has received the most attention. In the past, the IRS has found a large variety
of government programs to be for the promotion of general welfare. Programs that
meet health needs, educational needs, job training needs, economic development
needs, and several other needs were determined to be for the promotion of general
welfare. For example, the IRS ruled that government provided health care benefits
for the elderly, commonly known as Medicare benefits, were not taxable to recipi-
ents because the Medicare program furthered the social welfare objectives of the
Federal Government.

Disparate Treatment

While the IRS strives to treat all governments the same, a review of the IRS’s
2011 Work Plans indicates that some notable differences remain. The IRS’s 2011 In-
dian Tribal Government Work Plan states that one of its primary focus areas is re-
viewing the taxability of tribal member distributions. Yet, in the IRS’s 2011 Work
Plan for Federal, State and Local Governments, the taxability of benefits provided
by state and local governments is not even mentioned.

Indian Tribal Governments may assert different priorities on values such as cul-
tural preservation and use a different model for delivering their services, but the
services provided are not any more numerous or altogether unlike in their overall
objectives than those programs and services provided by state and local govern-
ments.

What is different, however, is how the IRS has interpreted the validity of tribal
programs and how they have aggressively enforced, and therefore, deterred the es-
tablishment or expansion of tribal programs; and as a result, tribal self-determina-
tion. And even more alarming, from a tribal perspective, is that the IRS is making
these determinations without the full understanding, or at very least integrating,
federal Indian policy into their determinations. This has the effect of placing tribal
well-being, culture, and values in the hands of field agents who routinely make
these determinations instead of with duly elected tribal leadership, Congress and
the Administration.

Two examples (among others received) illustrate this concern. First, when a tribe
funded a trip for their elders to cultural and historic sites, including to an historic
battlefield involving the ancestors of the tribal elders, an IRS agent determined the
value of the trip to be taxable to the elders. A second example shows the intent of
the IRS to focus on the source of the revenue rather than the program. An IRS
agent ruled that the tribal members who benefitted from government programs
should be taxed on the part of the revenue that was generated from gaming pro-
ceeds with the same benefits derived from other revenue considered exempt. In ad-
dition, the agent ruled that the tribe should have withheld taxes.

The Indian Gaming and Regulatory Act (IGRA) requires withholding only when
payments are made per capita from net gaming revenue and as approved by the De-
partment of Interior in a filed Revenue Allocation Plan. In addition IGRA is clear
that any other typical government or charitable use is allowable, including specifi-
cally authorizing net revenues from Class II and III gaming activities conducted by
Indian tribes: (i) to fund tribal government operations or programs; (ii) to provide
for the general welfare of the Indian tribe and its members; (iii) to promote tribal
economic development; (iv) to donate to charitable organizations; or (v) to help fund
operations of local government agencies.

This interpretation that the source of revenue is suspect would be dismissed if it
were only one agent’s interpretation that the revenue source of tribal governments
is the determinant of taxability and withholding requirements. However, national
and inter-tribal organizations have heard from enough tribal leaders to make an in-
formed conclusion that tribes are being targeted for examinations at an extremely
high and disproportionate rate.

It appears the IRS Commissioner has taken a similar inequitable view that tribal
government revenue is somehow more suspect than state revenue derived from the
same source and used for similar purposes of general welfare.

Five years ago Steven Miller, when testifying in front of the Committee on Fi-
nance stated, “To reduce the tax consequences to tribal members, some tribes have
created mechanisms to classify what should be taxable per capita payments as gen-
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eral welfare program payments, excludible from income, often through liberal inter-
pretations of what constitutes a needs-based program. Others have created or in-
vested in purported income deferral programs . . ..

To address this problem we have engaged in educational and enforcement activi-
ties. We also initiated 139 examinations during the past two years that focused spe-
cifically on the use of net gaming revenues.”

This statement clearly expresses the IRS view that federal Indian policy and trib-
al self-determination are nothing more than “liberal interpretations of what con-
stitutes a needs-based” program and something to be shut down. And, possibly more
troubling, a clear effort on behalf of the IRS to use significant agency resources to
enforce this view and deter tribes from utilizing tribal revenue for the benefit of
their citizens by conducting 139 examinations in two years. At that rate and at that
time, the IRS was on track to examine every tribal government in the lower 48 to
ensure their view of federal Indian policy was carried out.

It is worth noting states that conduct gaming activities to benefit schools, roads
and shore up or augment general funds have not received the same scrutiny.

The IRS and Treasury are quick to point out that these activities may still be car-
ried out; they will just be subject to taxation. But the true deterrent lies in the en-
tirety of the enforcement effort and the uncertainty of what IRS may consider a tax-
able trigger—uncertainty even surrounds programs that have been carried out in
some form for generations such as funeral ceremonies and language preservation.

The fact that tribes are being examined at a disproportionate and alarming rate
is not a simple matter for tribes to deal with. An examination costs a tribe signifi-
cant time and resources, especially when the agent’s objectives are unclear and open
ended. More costly for a tribe is a ruling that a government should have withheld
taxes. This action costs significant sums of money because penalties are propor-
tionate to the number of beneficiaries.

In addition to the costs associated with the agency’s actions, there are a number
of other apprehensions about the IRS approach and wisdom of using taxation as a
deterrent for tribal governments to advance the quality of life of their citizens and
within their communities that should cause concern for Congress and the Adminis-
tration.

First, tribal programs are making up for the prior adverse effects of centuries of
attempted cultural assimilation and failed federal policies. Second, it is difficult to
imagine the revenue benefit to the IRS (as an agent of the Federal Government)
outweighing the harm done to tribal governments through the creation of greater
uncertainty, increased expenses on already strained governments, and the possible
loss of cultural practices. And, finally, given the extensive need in Indian Country
for education, health care, housing, and other basic services, along with years of
unmet and unfulfilled federal obligations, it stands to reason that the Federal Gov-
ernment should be doing all it can to support and incent these programs and not
deter them through taxation and through the administrative expenses required to
implement and comply with new and undefined IRS standards.

Congressional Intent

It is the last concern that caused this very Committee to use its oversight role
to ensure federal Indian policy was considered valid criteria for carrying out the
General Welfare Doctrine.

The Committee on Indian Affairs held an oversight hearing during the previous
Congress in September of 2009. Shortly after, in an affirmation of support for tribal
general welfare programs, Congress acted to support the exclusion from income the
value of health care benefits provided by tribal governments to their citizens under
the Affordable Care Act. In addition to actively addressing the issue in the Afford-
able Care Act, this Committee, during this Congress, moved to place language in
the Early and Secondary Education Act draft that would exclude from income the
value of education and cultural programs and services provided by tribal govern-
ments to its members.

During the 2009 Committee on Indian Affairs hearing entitled “Oversight Hearing
to Examine the Federal Tax Treatment of Health Care Benefits Provided by Tribal
Governments to their Citizens,” tribal leaders expressed offense at the idea that the
Federal Government would provide a disincentive for tribes to provide health bene-
fits to their members since they were providing a service that the Federal Govern-
ment failed to deliver. In addition, taxing health benefits was also counter-intuitive
at best for the Federal Government since tribes relieved the Federal Government
of an expense and obligation when participants were removed from an already
strained Indian Health Services (IHS) system.

During the same hearing, leadership voiced their concern that excluding health
care benefits may lead to the IRS incorrectly concluding that all other general wel-
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fare programs specifically not excluded by law would then be open to challenge. To
remedy the IRS from taking an aggressive approach of targeting other general wel-
fare benefits, tribal leaders recommended that Congress include “no inference” lan-
guage in the law and in report language, and that Congress continue to insert its
oversight role.

Although no inference language was included in the law, it did little to dissuade
IRS field agents from examining—through audits and information requests—general
welfare programs implemented by tribes formally through legislatively established
programs or informally through traditional practices. Tribal leaders’ concerns were
well justified, and in hindsight, they may have underestimated how aggressively the
IRS would pursue tribal general welfare programs relative to other state and local
government programs during the period since the hearing.

Since the passage of the tribal health care exclusion in the Affordable Care Act,
most tribes still struggle to navigate the federal health care system administered
through THS. And, those few tribes that have experienced continued economic suc-
cess have continued to administer their own programs to improve the quality of life
for their citizens. There has not been a rush by tribal governments to provide health
care benefits after the legislation was passed. This is because tribal leaders, vested
with responsibility of making sound long-term decisions, have weighed the legacy
costs and economic factors in the same manner as other government leaders and
have made determinations that fit their respective tribe’s priorities and long-term
obligations.

This practical experience should have gone a long way in informing the Internal
Revenue Service decision to subsequently focus on other general welfare benefits
provided by tribal leadership.

As mentioned before, Congress, in the Indian Gaming Regulatory Act (IGRA), pro-
vided clear intent that any distributions made from net gaming revenues on an ap-
proved per capita basis would be subject to federal taxation with tribes carrying the
responsibility of reporting. Conversely, Congress was silent on taxing net revenue
retained for clearly governmental or social purposes including net revenue used: (i)
to fund tribal government operations or programs; (ii) to provide for the general wel-
fare of the Indian tribe and its members; (iii) to promote tribal economic develop-
ment; (iv) to donate to charitable organizations; or (v) to help fund operations of
local government agencies.

IRS Outreach and IRS Opportunity for Tribal Inclusion

NAFOA is requesting that prior congressional intent and the attributes of two re-
cent works developed from IRS outreach be considered in the development of guid-
ance. The first is the joint comments provided by the Tribal Tax Working Group in
response to IRS Notice 2011-94 which called for input for the development of guid-
ance on the general welfare exclusion as it applies to Indian tribal governments and
their social welfare programs benefitting tribal members. The second is from the Ad-
visory Committee on Tax Exempt and Government Entities (ACT) report entitled
“Indian Tribal Governments: Report on the General Welfare Doctrine as Applied to
Indian Tribal Governments and Their Members.”

The IRS announced, in IRS Notice 2011-94, the formal request for comments on
the General Welfare Doctrine as it applies to tribal government programs on No-
vember 15, 2011. Shortly after, the IRS hosted its first consultation on the issue on
November 30, 2011. The consultation coincided with the President’s tribal leader
meeting. Subsequently, the IRS hosted a second consultation, also in Washington,
DC in March and just a few weeks ago hosted a phone consultation that was heavily
attended. The initial deadline for comments was extended from February 13, 2012
to March 14, 2012. However, the IRS continued to encourage comments after the
deadline leading up to the phone consultation. Almost ninety comments were re-
ceived on the issue.

Joint comments were developed in response to IRS Notice 2011-94 which called
for input for the development of guidance on the general welfare exclusion as it ap-
plies to Indian tribal governments and their social welfare programs benefitting
tribal members. These comments were developed by the Tribal Tax Working Group.
(The Tribal Tax Working Group includes the broad-reaching coalition of NAFOA, the
National Congress of American Indians (NCAI), United South and Eastern Tribes
(USET), California Association of Tribal Governments (CATG), and the Affiliated
Tribes of the Northwest (ATNI) among others formed to address what tribal leaders
are calling one of the most recent and one of the more serious affronts to tribal sov-
ereignty, taxation issues.)

While NAFOA and the Tribal Tax Working Group do not represent all tribes, the
following are what we consider common tribal considerations learned from the con-
sultations, input, and outreach on the issue.
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e Please see attached Joint Comments for Notice 2011-94 for the complete com-
ments. *

o Please see the report in its entirety at hitp://www.irs.gov/pub/irs-tege/
tege act rptll.pdf].

The joint comments emphasized: Deference to tribal leadership and self-govern-
ance in carrying out tribal programs based on their respective community need and
values; The inclusion of federal Indian policy; consistency in terms, concepts, and
process; Needs should be based on tribal considerations; Exclusion of any program
that supplements federal trust responsibility; and, Privacy of information.

These constructive comments, carefully weighed by tribal leadership, carry for-
ward the current expectations of self-determination, federal policy, and the roots of
protecting sovereignty.

In addition to the tribally-generated comments, the Advisory Committee on Tax
Exempt and Government Entities (ACT), submitted its annual report and presented
its findings last week on June 6, 2012. The ACT consists of three appointed mem-
bers charged with engaging with and reporting to the IRS on a timely issue that
is important to the IRS and their respective constituents. This year the issue was
to add insight into whether payments made by the tribal government to its mem-
bers under a tribal program designed to promote the general welfare of the tribal
citizens is includable in the income of those recipients.

The ACT report is a comprehensive assessment that includes the history of the
general welfare doctrine, the doctrine’s exclusions, the doctrine’s prior application
for tribes, tribal views on the doctrine, and two very significant findings. The first
finding is that there is a clear case for modifying the general welfare exception. The
second finding specifically calls for clear methods for greater deference to tribal gov-
ernments along with greater tribal involvement.

Both tribal leadership, in their comments, and the advisors in the IRS ACT report
reached substantially similar conclusions in regard to taxation of tribal benefits
used to advance general welfare. However, the Act Report calls for much more sub-
stantial tribal inclusion in the decisionmaking process. This inclusion calls for con-
sultation, even in informal decisions that result in a policy change, a high-level ap-
pointment in Treasury to serve as a resource and ensure federal Indian policy is
considered, and the formation of an external advisory group.

Bg{;h the joint comments and the ACT Report findings are summarized in the Ap-
pendix.

While Congress should do its best to immediately remedy the impacts of recent
IRS actions regarding the General Welfare Doctrine as it applies to tribal govern-
ments; the Committee should also work toward fulfilling the longer-term rec-
ommendations made in the ACT Report. Having an advisory committee in place, a
high-level appointee, or carrying out consultation when the agency’s decisions im-
pact tribes would have likely negated the latest IRS efforts to begin taxing revenue
derived from tribal trust assets such as timber and other resources.

Taxation of Tribal Trust and Settlements

In addition to deterring self-determination, the IRS has embarked on a dis-
quieting effort to tax per capita payments made to tribal members from trust funds.
Per capita payments from tribal trust funds are specifically excluded from both fed-
eral and state taxes under the Per Capita Act of 1983. Long before 1983, this tax
exclusion existed in federal law because it is derived from Indian treaties and the
federal trust responsibility.

Besides being supported by federal treaties and law, the Administration, through
the Department of Interior, at least since the 1950’s, has made per capita payments
from tribal trust funds and has not reported them as income for federal tax pur-
poses. They have also vigorously defended their tax exempt status. The Interior reg-
ulations at 25 C.F.R. 115 were revised in 2000 and continued to provide procedures
for making these payments without provision for tax reporting.

The Obama Administration is currently engaged in a historic effort to settle a sig-
nificant number of lawsuits brought by Indian tribes for mismanagement of tribal
trust funds. Many of the tribes settling these lawsuits are considering the payment
of some portion of the settlement funds in per capita payments to tribal members.
The IRS change in policy on the taxability of these payments is salt on a wound
created by historic and unprecedented unfair dealing by the United States. The set-
tlements attempt to make tribes and their citizens whole from fraudulent activities
perpetuated by the Federal Government. Does the Federal Government really want
to tax, in any manner, a settlement based on their own historic transgression?

*The information referred to has been retained in Committee files.
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Conclusion

The Internal Revenue Service (IRS) interpretation of the application of the gen-
eral welfare doctrine and taxing trust assets and settlements has far-reaching im-
pacts on tribal sovereignty. So far, the IRS has used the authority of the agency
as a deterrent to tribal efforts to improve the quality of life for all citizens through
methods appropriate for each respective tribe. They have also shown their intent of
continuing to target tribal governments and ignoring long-standing federal policy by
reaching in to tax settlements and trust assets.

All of these actions clearly call for Congress to oversee an agency that has not
been accountable and acted independently of Administrative and congressional in-
tent. The result of this IRS effort has been to cause confusion, place a strain on al-
ready limited personnel and financial resources, and, to have tribes once again feel-
ing as if their cultural practices are under scrutiny.

The IRS has the opportunity to use the authority of the agency to incent such
activity. When they issue guidance, it should firmly support self-governance and fed-
eral Indian policy.

We are hopeful that the views expressed during this hearing, in tribal comments,
and in the ACT Report will be carried forward. In the absence of this, we strongly
request Congress to act to uphold fairness and its federal trust responsibility. In ad-
dition, we are calling on Congress to put an immediate end to the current aggressive
IRS activities of determining tribal welfare and taxing trust and settlement assets
until these issues are resolved. After all, these are internal administrative IRS deci-
sions that can be reversed without a regulatory change, let alone a legislative fix.

APPENDIX

The major provisions of the Joint Comments provided by the Tribal Tax Working
Group in response to IRS Notice 2011-94 and the Advisory Committee on Tax Ex-
empt and Government Entities (ACT) report entitled “Indian Tribal Governments:
Report on the General Welfare Doctrine as Applied to Indian Tribal Governments
and Their Members.”

Joint Comments Provided by the Tribal Tax Working Group in Response
to IRS Notice 2011-94

1. Honor Tribal Sovereignty, the Federal Trust Responsibility, and Deference to Trib-
al Self-Government

Any guidance the IRS develops on the application of the general welfare exclusion
to benefits provided by tribal governments to their members must take into account
the backdrop of inherent tribal sovereignty, federal treaties and the trust responsi-
bility, tribal history and social and economic conditions, the federal policy of tribal
self-determination, as well as tribal authority for program administration under the
Indian Self-Determination and Education Assistance Act and numerous other laws
establishing a mechanism for tribal administration of federal programs (housing,
child care, elder care, family services). These laws cover a broad range of federal
program and services that have been consistently underfunded and understaffed.
The resource pool is finite; tribes compete for these funds annually, and tribes that
supplement or supplant federal funding are working.

2. Developing Substantive Guidance Consistent with Federal Indian Law and Policy

General Statement of Doctrine—The general welfare doctrine has been described
in various forms of guidance over the years. Not all forms describe it alike, and
some emphasize different elements. To promote tax compliance and allow tribes
greater predictability in structuring their programs, we urge IRS and Treasury to
adopt the following statement of the doctrine:

e The general welfare exclusion (as applied to Indian tribes and their programs)
provides for the exclusion of payments that are (1) paid by or on behalf of an
Indian tribe (2) under a social benefit program, that is based on either needs
of the Indian community as a whole or upon the needs of individual recipients
(which need not be financial in nature), and (3) that are not compensation for
services or per capita payments.

Given the recent tendency by some IRS auditors in the field to interpret the doc-
trine narrowly by focusing largely on individual income determinations, it is critical
to recognize non-financial needs in the guidance itself. The guidance should ex-
pressly affirm that the doctrine recognizes that the needs criteria can be both indi-
vidual and community-based.
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3. Consistency and Certainty in Key Definitions and Concepts

Even in cases where there is general agreement between tribes and IRS auditors
on the GWE itself, there is often disagreement on how key terms and definitions
within the doctrine are to be construed. We urge IRS and Treasury to adopt key
definitions that are sufficient to promote tax compliance yet flexible enough to ac-
commodate the broad range of tribal services impacted by the doctrine. For example:

a. Community needs should reflect that certain programs are so important to
self-determination and the preservation of culture and tradition that they
may qualify for general welfare protection regardless of individual financial
need. Without limitation, these may include education, housing, health care,
maintenance of language and traditions, and promotion of the tribal commu-
nity’s financial well-being and long term goals. In doing so, the guidance
would respect that each tribal government, through its own policy setting
process, is best situated to determine the needs of the tribe and its members
and the policy solutions.

b. Social benefit should be defined with reference to a goal or goals established
by the tribal council or governing body of each tribe. Each tribe has its own
checks and balances in place for the approval of programs and those proc-
esses should be given deference in IRS field audits, even where the particular
tribal program does not have a federal or state counterpart. IRS agents can-
not substitute their personal judgment for decisions that are made pursuant
to a political process and form of government recognized by treaties, Congres-
sional acts and Presidential executive orders spanning more than a century
of tribal-federal relations. The guidance must recognize the Federal Govern-
ment’s interests and responsibility to support tribal programs designed to
provide for the well-being of their members and to ensure the continuance
of tribal cultures in accordance with the priorities of each tribal government.
There must be deference to programs that emerge and are implemented pur-
suant to this concept, even if those programs do not have a federal or state
counterpart.

c. Income guidelines used to establish individual financial need, when required,
should not be dictated with reference to specific federal or state statistics
(such as median income or poverty thresholds). While tribal governments may
look to state and federal income guidelines as a starting point, GWE guidance
should ultimately defer to the political process within each tribe. When re-
quired, income guidelines should be recognized as a “safe harbor” only, with
the ability of tribal governments to consider the individual facts and cir-
cumstances of each recipient (e.g., income far above the median, for example,
may still be insufficient to address a catastrophic loss or displacement caused
by a hurricane, fire or flood).

d. Compensation for services used to disqualify a payment from exclusion under
the GWE should not apply to bona fide programs with community service
ties. For example, tribal governments should be able to condition tax free
educational assistance on a commitment by the recipient to serve the tribal
community for a period of time during or after completion of course work in
professions needed within the community. Tribal governments should be able
to establish summer youth leadership programs that offer tax free food, hous-
ing and transportation to young members who develop a sense of community,
for example, by mending fences, repairing reservation homes, cleaning trash
from the roads or doing other tasks that teach responsibility and citizenship.
In recent years, some IRS examining agents have construed tribal activities
such as service on cultural preservation boards and summer youth work pro-
gram offering nominal stipends or benefits as “employment.”

e. Per capita payments should be limited to amounts designated as per capita
payments under a federally approved revenue allocation plan in accordance
with the Indian Gaming Regulatory Act (IGRA). Recipients of per capita pay-
ments are not restricted on how those funds are spent. In recent audits, how-
ever, some IRS agents have attempted to reclassify social welfare payments
and in-kind benefits as taxable IGRA per capita distributions subject to tax
and withholding under Section 3402(r) of the Code. The GWE guidance
should confirm that IRS will respect the IGRA revenue allocation plan des-
ignations, and that payments made under a bona fide social benefit program
are not per capita payments even if the benefits are provided on a commu-
nity-wide or tribal-wide basis. A tribal government should be able to imple-
ment education or housing assistance, for example, on a universal basis with-
out triggering per capita reclassification.
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f. Deference to tribal determinations of community needs is a key concept for
tribal leadership, but IRS officials have suggested in discussions that some
standards are needed to prevent abuses. In the discussion, a suggestion was
made that a narrative standard could be developed that would defer to tribes
to develop programs consistent with their own social and/or community
needs, except where the programs are “lavish or extravagant under the cir-
cumstances,” a standard that applies to deduction of business expenses. We
would encourage further discussion of this concept. The concept offers a guid-
ing principle for general deference to tribal decisions, but there is some skep-
ticism among tribal leaders that IRS agents have sufficient understanding of
tribal circumstances, such as cultural programs and cultural travel.

4. Means Testing

As noted above, a recurring theme from discussions with tribal leaders is the need
to dispel the notion that the GWE applies only to programs that are individually
means tested. IRS guidance on the GWE should expressly acknowledge the right of
tribal governments to provide community-based programs that are not means-test-
ed, and programs that are based on non-financial needs.

5. Programs that Implement and Supplement Federal Responsibilities

The Federal Government, as a result of its treaty obligations and trust responsi-
bility, has committed to providing education, housing, clean water and many other
basic needs for Indian people. Through a conscientious shift in policy in recent dec-
ades, the Federal Government has encouraged the tribes themselves to provide for
such needs in partnership with the Federal Government and, increasingly in recent
years, instead of the Federal Government. Taxing benefits from tribes that would
not be taxed if provided under a federal program is counterproductive to this gov-
ernment-to-government partnership.

6. Privacy / Information Sharing

The guidance should recognize that tribal governments are a partner in the goal
of tax compliance and there should be a “government-to-government” level of def-
erence in the scope of review that the IRS undertakes with regard to tribal general
welfare issues.

Advisory Committee on Tax Exempt and Government Entities (ACT) report
entitled “Indian Tribal Governments: Report on the General Welfare
Doctrine as Applied to Indian Tribal Governments and Their Mem-
bers.”

1. The Case for Modification of the General Welfare Exclusion as Applied to Indians

To resolve the General Welfare Exclusion issue, it may be appropriate to develop
a general welfare exemption that applies specifically to tribal governments and their
individual members. The U.S. has committed to protecting tribes as separate
sovereigns. One expression of that commitment is the rule that federal laws should
not be interpreted to invade upon a tribe’s internal affairs—i.e., in this instance, its
determination of general welfare needs of its members. Naturally, when the IRS as-
serts that a tribal government’s distribution of cash or in-kind benefits is not made
to promote general welfare of its members, this is perceived as a federal intrusion
into the internal affairs of a sovereign tribe. On the other hand, the IRS is tasked
with enforcing the federal tax laws, which entails seemingly intrusive audits to de-
termine the form and substance of a transaction for tax purposes. Accordingly, there
is cause to develop an administrative tax exemption that takes into account the
unique circumstances of tribes and their sovereign authority over internal affairs,
while at the same time promoting effective tax administration.

It is in the best interests of both the tribes and the IRS to seek a more cost-effi-
cient and predictable means of testing tribal general welfare programs for tax ex-
emption. Tribes require a predictable test or safe harbor for establishing their pro-
grams to maximize tax exemption and tax-favored opportunities.

2. Methods for Tribal Deference & Inclusion Going Forward

ACT made three recommendations for meaningful tribal inclusion and included
justifications for the following:

a. Create a Rebuttable Presumption in Favor of Tribal General Welfare Pro-
grams

The ACT submits that it is important for Treasury to explore avenues for ad-

dressing the issue in a proactive manner, and to reduce the necessity of audits.

The process must also achieve some certainty, while at the same time providing

flexibility for tribes. There is, of course, an advance ruling process that can be



64

implemented. But, this can be quite costly for tribes. Instead, the ACT suggests
that Treasury (in consultation with tribes) explore the development of a process
which permits tribes to take affirmative steps to develop their general welfare
programs in a way that will provide either a safe-harbor or rebuttable presump-
tion to shift the burden of proof to the IRS to establish that the particular tribal
program has not met the General Welfare Exclusion.

b. Modify IRS Approach to “Disguised” or “Deemed” Per Capita Payments under
IGRA

The ACT further submits that a review and modification of the IRS application
of Code Section 3402(r) withholding requirement, as it relates to general welfare
payments, is necessary. In that regard, the ACT submits that it is improper and
contrary to the intent of IGRA to re-characterize a general welfare program dis-
tribution as a deemed per capita subject to tax withholding under Code Section
3402(r). Such a presumption is likely to vitiate the Revenue Allocation Plan
that has been approved by the BIA, particularly when the tribe has already dis-
tributed the total allocable percentage of per capita payments under its Revenue
Allocation Plan for the year. To suggest that any distributions above that allo-
cable per capita percentage are deemed per capitas subject to Code Section
3402(r), would arguably violate the Revenue Allocation Plan limits on per capita
payments. It is the exclusive jurisdiction of the Bureau of Indian Affairs to de-
termine allowable per capita uses of gaming revenue; IRS re-characterization of
program uses of net gaming revenue obviates BIA’s exclusive jurisdiction.
c¢. Develop a Treasury Level Advisory Committee | Undersecretary of American In-
dian Alaska Native Affairs/Tribal Consultation Policy Amendment
The United States has a unique legal and political relationship with Indian trib-
al governments, established through and confirmed by the Constitution of the
United States, treaties, statutes, executive orders, and judicial decisions. In rec-
ognition of that special relationship, pursuant to Executive Order 13175 of No-
vember 6, 2000, executive departments and agencies are charged with engaging
in regular and meaningful consultation and collaboration with tribal officials in
the development of federal policies that have tribal implications, and are re-
sponsible for strengthening the government-to-government relationship between
the United States and Indian tribes.
The Treasury/IRS STAC purpose would be to seek consensus, exchange views,
share information, provide advice and/or recommendations; or facilitate any
other interaction related to intergovernmental responsibilities or administration
of Treasury/IRS programs, including those that arise implicitly under policy or
rule, or explicitly under statute, regulation, or Executive Order. This purpose
will be accomplished through forums, meetings, and conversations between fed-
eral officials and elected tribal leaders in their official capacity (or their des-
ignated employees or national associations with authority to act on their be-
half).
The Undersecretary for Tribal Affairs office should be established to serve as
the official point of contact for tribes, tribal governments, and tribal organiza-
tions wishing to access the Department of the Treasury. The Tribal Affairs of-
fice, to be effective, must be established within the immediate Office of the Sec-
retary, report directly to the Secretary, and be the Departments’ lead office for
tribal consultation in accordance with Executive Order 13175—Consultation
and Coordination with Indian Tribal Governments.

The CHAIRMAN. Thank you very much, Mr. Lomax.

Ms. Malerba, the tax initiative that you set to help to form to ad-
dress tax issues in Indian Country is a relatively new group?

Ms. MALERBA. It is a new group.

The CHAIRMAN. What changes have you seen at the IRS that
made formation of this group necessary?

Ms. MALERBA. Well, I think Tribal governments have struggled
to provide for their people, and now that we finally are able to pro-
vide for our people, I think that the IRS hasn’t really known how
to deal with us, necessarily; and I know that that is why the office
was instituted.

But I think that what we have seen is there has been kind of
tax policy applied inconsistently and also that court decisions also
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have been inconsistent. So the tax initiative group got together to
provide some good feedback to really talk about these issues and
to work with the Treasury and IRS on the topic, because there is
not a one-size-fits-all in Indian Country, as you know; the regions
are very different, the tribes are very different, everyone has a dif-
ferent history.

So we have taken it upon ourselves to try to start working
through these issues and educate the governmental partners that
we have to make sure that there is fairness throughout Indian
Country and that tribes are given the benefit of the doubt. And if
you go back to the Marshall trilogy, it was that laws and regula-
tions should be interpreted in the manner most favorable to the
tribes, and we are not sure that is necessarily happening all the
time.

The CHAIRMAN. Thank you.

Mr. Lomax, in your testimony, you called on Congress to step in
to put an immediate end to the IRS activities surrounding exami-
nations of the general welfare doctrine and trust distributions until
certainty in application exists. Is it your view that statutory lan-
guage is needed, or can this be achieved administratively?

Mr. Lomax. Thank you for the question, Chairman Akaka. We
believe that the best case for this is to be resolved administratively,
but we are waiting to see whether or not it will be. There are a
number of issues around that that we see. We think the IRS has
a great opportunity to work with Tribal leaders on this issue; how-
ever, we haven’t seen that kind of work, from our experience, hap-
pening.

It was mentioned earlier in testimony today that tribes have the
opportunity to, for example, get a private letter ruling. I think
tribes look at that as actually a veiled attack on sovereignty, be-
cause that puts the IRS, then, in the position of being the arbiter
of whether or not any particular Tribal program has validity or
whether it should be taxed. That, from Tribal perspective, we be-
lieve is very much the wrong way to be going. Tribal Nations
shouldn’t have to be seeking a private letter ruling to find out
whether or not they can go on a field trip with their elders.

We believe that oversight is necessary from the Committee, and
in the event that oversight does not bring the IRS into compliance,
we believe that, then, legislation should be sought.

The CHAIRMAN. Thank you.

Ms. Malerba, in your testimony you recommend that the IRS
defer to Tribal policy and determining need in certain applications
of the general welfare doctrine. Given Treasury’s concern and con-
cerns about treating all taxpayers the same, do you think it is prac-
tical for Treasury to defer to each Tribe on this issue?

Ms. MALERBA. Thank you for your question, Chairman. Perhaps
I am a little biased, having been the chairwoman of the Tribal
Council in my previous role, but I don’t believe that tribes should
be treated like State and local governments. Tribes are different.
Tribes are families; they are about communal good. They have ex-
perienced so much devastation that they are now in the process of
rebuilding their communities. And all of the programs that the
tribes are administering are in the absence of funding for Federal
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Government programs, so tribes are assuming the responsibility of
Federal Governments.

Tribes are very personal and they are up close and personal, and
Tribal leaders are very accountable to their citizens. They know
best what their citizens need, because if they aren’t aware what
their citizens need, their citizens are going to make it known to
them. And they are very, very careful about developing the pro-
grams that are in the best interest of their people. They know best.
It is government at the local level and it is the best government
that you can have.

The CHAIRMAN. Thank you.

Mr. Lomax, the IRS has indicated that its treatment of tribes
under the general welfare doctrine is the same as its treatment of
States and other local governments. In your testimony you indicate
tribes are being singled out. Can you elaborate on that?

Mr. LoMAX. Thank you for the question, Mr. Chairman.

Yes, absolutely. As I mentioned in testimony, it is very clear that
the IRS is treating tribes quite differently in this manner. As I
mentioned, the work plan for Tribal governments shows that the
IRS is very intent on focusing on Tribal governments. Yet, when
they look at the work plan for Federal, State, and local govern-
ments, taxability of benefits provided by State and local govern-
ments is not mentioned. So that is one thing.

But there are just too many stories from tribes right now. Tribes
are very used to and see very clearly when they are getting dif-
ferent treatment, from years of experience, and we are just hearing
too many stores from tribes about how the enforcement is arbitrary
and increasing from the IRS on the general welfare type exclusion.
We have seen tribes coming together in an almost unprecedented
way to form this organization that Chief Malerba was discussing.

We heard from Commissioner Miller, actually stating that in an
examination five years ago he has already examined 139 tribes. I
would be curious to know if they had examined 139 State and local
governments during that same time frame. I think the answer
would clearly be no. I don’t have anything to base that on, but I
would be surprised if that were the case. So when you think about
how tribes are being treated vis-a-vis the State and local govern-
ments, I think it is very clear that they are being treated quite dif-
ferently.

The CHAIRMAN. Well, thank you very much for your testimony
and your responses. This has been helpful to us as we continue to
look into this. Looking forward to even organizations like yours
working together in trying to deal with some of the concerns of the
tribes. But I want to say thank you. Thank you so much for being
here. Mahalo to all of our witnesses as well. This has been a very
informative discussion for the Committee.

As the IRS and Department of Treasury move forward on this
issue, I would like to stress again the importance of the unique
government-to-government and trust relationship between Native
Nations and the Federal Government. The Federal Government
owes a legal duty to tribes to respect their sovereignty and self-de-
termination, especially in the area of taxation.

As part of the strong history of treaties and legal relationships,
the Federal Government is legally bound to provide health, edu-



67

cation, and other services to tribes and their citizens; however,
Federal assistance will never be enough to meet the serious need
in Native communities. That is why we must support, not hinder,
Tribal self-determination programs that fill in the gaps where the
Federal Government has fallen behind in its trust responsibility.
We need to be aware of that and continue to try to work together
on these concerns.

I am encouraged that the agencies have taken steps to build a
relationship with tribes and urge that dialogue to continue so that
better understanding of Tribal government can occur.

I would like to again thank all of our witnesses for traveling here
today. I would also like to remind you that our hearing record will
be open for two weeks after today for you to submit further com-
ments. We look forward to that as we continue to deal with the
concerns that we all have.

So mahalo. Thank you very much and much aloha to all of you.
This hearing is adjourned.

Mr. LomAX. Thank you, Chairman Akaka.

Ms. MALERBA. Thank you.

[Whereupon, at 4:00 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF HERMAN DILLON, SR., TRIBAL COUNCIL CHAIRMAN,
PUYALLUP TRIBE OF INDIANS

I. Introduction

As Chairman of the Puyallup Tribal Council, the elected governing body of the
Puyallup Tribe of Indians, I am pleased to submit this testimony for the record. We
appreciate very much the opportunity to present our testimony regarding the impact
of the Internal Revenue Service (IRS) policies and actions on Tribal Self-Determina-
tion. In particular, I would like to discuss the Tribe’s experience with the IRS’s ap-
plication of the general welfare exclusion doctrine.

II. The Puyallup Tribe

The Puyallup Tribe of Indians is a federally recognized Tribe located in Pierce
County, Washington along the shores of Commencement Bay, a large inlet of Puget
Sound. The Puyallup Tribe is a signatory to the Treaty of Medicine Creek, 10 Stat.
1132. Under this Treaty, the Tribe reserved the lands for its Reservation, which was
established by two subsequent Executive Orders. Executive Order of Jan. 20, 1857;
Executive Order of Sep. 6, 1873. Over the next fifty years, notwithstanding the es-
tablishment of the Tribe’s Reservation, the Tribe lost ownership of most of the land
within its Reservation as a result of Acts of Congress authorizing allotment and sale
of reservation land, court decisions and other private and federal actions. See H.R.
Rep. No. 101-57, at 3 (1989). With the enactment of the Indian Reorganization Act,
25 U.S.C. §§ 461-479, the Tribe adopted a constitution and organized its Tribal
government, which then set out to restore the Tribal land base and develop pro-
grams to better serve its tribal members.

In 1983, a federal court confirmed the Tribe’s title to the bed of the Puyallup
River and adjacent exposed lands, including lands within the Port of Tacoma. Puy-
allup Tribe v. Port of Tacoma, 717 F.2d 1251 (9th Cir. 1983). This decision gave rise
to an historic Settlement Agreement between the Tribe, the City of Tacoma, the
Port of Tacoma, the State of Washington and the Federal Government which Con-
gress enacted into law. Puyallup Tribe of Indians Settlement Act of 1989, Public Law
101-41, 25 U.S.C. §§ 1773-et seq. (1989). The Settlement Act restored to the Tribe
nearly 1,000 acres of land, including lands within the Port of Tacoma. In addition,
the Act included a provision recognizing the right of the Puyallup Tribe to engage
in foreign trade consistent with Federal law, notwithstanding a provision of the
Treaty of Medicine Creek which prohibits such trade. 25 U.S.C. § 1773f(b).

Today, the Puyallup Reservation consists of approximately 28 square miles in
Pierce County, Washington, and includes the cities of Tacoma and Fife. The Tribe
has a membership of more than 4,000 people. Since the Settlement Act, the Tribe
regained title to more than 2,000 acres of trust land within the Reservation, includ-
ing 200 acres of land in the Port of Tacoma. In 2008, the Tribe entered into an
Agreement with SSA Containers for the development of a new international con-
tainer terminal facility that, when fully constructed, will be the largest in the Pa-
cific Northwest. As a result of this Agreement and the Settlement Act’s recognition
of the Tribe’s right to engage in international trade, the Puyallup Tribe anticipates
developing relationships with international trade partners in the Pacific Rim and
around the world.

Because the City of Tacoma was a primary Indian relocation destination for the
federal government in the 1940s and 1950s, the Tribe also provides services to the
more than 25,000 Native Americans from over 355 federally recognized Tribes and
Alaskan Villages who now call the territory of the Puyallup Tribe home. These serv-
ices include law enforcement services, elder services, health care services, a school
system, and other educational services. The Tribe was one of the first Tribes in the
United States to enter into a Self-Determination Act contract to assume the oper-
ation of a federal health care program on a reservation. This Clinic is now one of
the most utilized tribal clinics in the Country.

(69)



70

II1. Self-Determination And The Trust Obligation

The IRS must implement the Self-Determination policy and the corresponding fed-
eral trust obligation, which are the bedrock of the government-to-government rela-
tionship between Tribes and the federal government. The Service must do more
than superficially acknowledge these foundational principles, but rather it must give
them effect in every aspect of its relationship with Tribes. Thus, whether it is the
development of policy, the drafting of guidance, the publication of a rule, an inves-
tigation; or an enforcement action, the IRS approach to a matter involving a Tribe
must reflect that it is dealing with a government to which it has a unique trust obli-
gation.

The federal Self-Determination policy is at the heart of the federal policy gov-
erning Indian affairs overall. The policy recognizes and supports tribal self-govern-
ment. Since the earliest days of the Republic, federal law has recognized that tribes
are sovereign entities with the power of self-government. In Cherokee Nation v.
Georgia, 30 U.S. (5 Pet.) 1 (1831), the Supreme Court held that an Indian tribe is
a “distinct political society.capable of managing its own affairs and governing itself.”
Id. at 16. In Worcester v. Georgia, 31,US. (6 Pet.) 515 (1832), Chief justice Marshall,
writing for the Court, held that Indian Tribes are distinct, independent political
communities, “having territorial boundaries, within which their authority [of self-
government] is exclusive . . .” Id. at 557. By entering their treaties, the Court held,
}gibes did not “surrender [their] independence-[their] right to self-government . . .”

. at 561.

The Self-Determination policy has guided the federal government’s relationship
with tribes since 1970 when President Nixon announced in a special message to
Congress:

It is long past time that the Indian policies of the federal government began
to recognize and build upon the capacities and insights of the Indian people.
Both as a matter of Justice and as a matter of enlightened social policy, we
must begin to act on the basis of what the Indians themselves have long been
telling us. The time has come to break decisively with the past and to create
the conditions for new era in which the Indian future is determined by Indian
acts and Indian decisions.

Richard Nixon, Special Message to the Congress on Indian Affairs, 213 Pub. Pa-
pers 564 (July 8, 1970). Indian Self-Determination is the foundation of modern legis-
lation involving Indian affairs including the Indian Self-Determination and Edu-
cation Assistance Act, 25 U.S.C.§450 et seq., and the Indian Trial Governmental
Tax Status Act, 26 U.S.C.§ 7871; see also Rev. Rul. 86-44, 1986-1 C.B. 376; Rev.
Proc. 86-17, 1981-1 C.B. 550.

The Supreme Court has also repeatedly “recognized the distinctive obligations of
trust incumbent upon the Government in its dealing with these dependent and
sometimes exploited people.” Seminole Nation v. United States, 316 U.S. 286, 296
(1942) (citations omitted), as well as reaffirmed the “undisputed existence of a gen-
eral trust relationship between the United States and the Indian people,” United
States v. Mitchell, 463 U.S. 206, 225 (1983). The trust relationship is also the basis
of the well-established rule that Congress will not be presumed to have abridged
Indian treaty or property rights absent a clear express of intent, e.g. United States
v. Dion, 476 U.S. 734, 738—40 (1986). These principles are fully acknowledged in the
IRS’s consultation policy implementing the Executive Order 13175.

The importance of embracing and fully implementing these principles is no more
evident than in the IRS’s application of the general welfare exclusion doctrine with
regard to Tribal programs and services provided for the benefit of tribal members
and the community at large. Under the general welfare exclusion doctrine, the IRS
does not require that payments received by an individual under certain government
social benefit programs be included in the calculation of income for tax purposes.
However, as discussed in detail below, while the IRS has applied this exclusion to
some benefits provided by tribal governments, it has not applied it to others, despite
the similarities of the program to state and federal programs. Nor has the IRS con-
sistently applied this policy through the prism that is the Self-Determination policy
and the federal government’s unique obligations to Tribes. This greatly impacts the
Puyallup Tribe’s ability to exercise our governmental responsibility to meet the
needs of our members.

IV. General Welfare Exclusion Doctrine

The Puyallup Tribe has a number of assistance programs. We provide support to
people for a wide variety of needs, including housing, medical care, funeral arrange-
ments, emergency survival and safety issues, education, youth programs, and small
business programs. The Tribe also has programs and initiatives intended to pre-
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serve and pass on the Tribe’s unique culture. The goal of all of these programs, as
with any governmental program, is to improve the overall health and status of the
community and its citizenry. Yet, in many instances the IRS considers the assist-
ance provided pursuant to these Tribal programs to be taxable income for the tribal
member beneficiaries.

The IRS’s treatment of many of the Tribal programs is inconsistent with its treat-
ment of not only federal programs but state programs as well. States and munici-
palities provide a number of programs and services that are available to all citizens
without respect to financial means or other individual needs testing, such as public
education, recreation programs, support for foster parents and other children’s pro-
grams, concerts, parks, libraries, museums, and similar community services, pro-
grams and events. The IRS does not seek to audit and investigate cities or states
providing these benefits because these are public benefits that are not directed to
specific individuals, and IRS treats them as nontaxable. Likewise, benefits provided
through similar tribal programs, particularly education and cultural programs,
which are focused on community needs and benefits, rather than individual cir-
cumstances, should be excluded from income without any individual needs assess-
ment.

Of particular concern to the Puyallup Tribe is the treatment of cultural programs,
which are directed to the needs and interest of the community as a whole, rather
than the benefit of any individual. Such cultural programs may include language
instruction; youth camps with cultural focus, support for attendance at culturally re-
lated youth, elder and other tribal or inter-tribal events, which provide a means of
teaching and preserving tribal culture.

One example of the IRS overreach in this area involves our annual Tribal pow-
wows. These kinds of events have existed for generations where a Tribe invites
other Tribes and people from other regions to come together and celebrate with
songs and dances. There have always been competitions associated with these
events. Our traditional stories tell us that these competitions are the reasons there
is d%ylight and night; why human beings have dominion over animals; and why blue
jay hops.

There was once a period in history when it was illegal for our people to practice
these celebrations. See http:/ /rclinton.files.wordpress.com /2007 / 11/ code-of-indian-
offenses.pdf. Yet, notwithstanding the fear of prosecution, these songs and dances
were preserved. Now it is the federal policy to support, foster and encourage these
songs and dances as a part of the federal trust obligation and the government-to-
government relationship. American Indian Religious Freedom Act, 42 U.S.C. § 1996
; Native American Graves Protection and Repatriation Act, 25 U.S.C. §§ 3001 et
seq.; and the Native American Languages Act, 25 U.S.C. §§ 2901 et seq. Today, in-
stead of the prizes of daylight and dominion that the Creator awarded our ances-
tors, our competitions now only have monetary prizes to award. In our view, when
we entered into our treaty with the United States we preserved our right to con-
tinue to exercise our way of life free from unnecessary intrusion of the federal gov-
ernment, and just as federal law exempts from taxation income earned from treaty
fishing, so too should it exempt any income earned from treaty-protected cultural
activities. See 26 U.S.C. § 7873.

However, that is not the case. Instead, the Tribe’s accounting department must
be present at every pow-wow and issue a 1099 form to any person receiving a prize
or other remuneration during the pow-wow. While the Puyallup Tribe may have the
resources to undertake this effort, it is a substantial burden on the Tribe and causes
a great deal of hardship for the pow-wow dancers who have never before had to con-
sider the prizes from their cultural activities as income on their taxes. This activity
is not their job and the awards are not intended to compensate them for their danc-
ing. Rather these awards are to provide support to dancers for coming to the event
and to celebrate the very best of those who seek to preserve our culture. In some
instances, the awards are only sufficient to cover the expenses of traveling to attend
the pow-wow. Consequently, for some dancers, a prize means they are negatively
impacted, because as a result of attending and getting the prize, they are out of
pocket not only the expense of going to the pow-wow, but they now owe the IRS
money. The implementation of the law in this manner is inconsistent with the Trib-
al Self-Determination policy and the federal trust obligation to tribal governments.
Instead, the IRS should allow Tribe’s latitude in the design and execution of their
tribal cultural programs and activities.

Finally, the heart of the Indian Self-Determination and Education Assistance Act
(ISDA) 1s the provisions of the Act that encourage and support Tribal governments
stepping into the shoes of the federal government to carry-out federal programs.
This principle has been embraced not only with specific programs operated pursuant
to ISDA contracts and compacts, but other programs like housing, child care and
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economic development. In this regard, there should be a blanket exception for assist-
ance provided by a Tribal program that is carried out pursuant to the requirements
of a federal program, regardless of whether those programs are done pursuant to
an ISDA contract or compact or whether those programs are supplemented by tribal
governments. It is well documented that programs intended to benefit Tribes and
Indian people are woefully underfunded. See The U.S. Commission on Civil Rights,
A Quiet Crisis: Federal Funding and Unmet Needs in Indian Country (2003) (“A
Quiet Crisis”). Thus, that a Tribe can operate and fully fund these programs should
not be the basis for the IRS treating the benefits differently than when a state or
the federal government operating these federal programs.

For example, the Tribe operates and receives funding pursuant to the Child Care
Development Block Program. 42 U.S.C. § 618. The Tribe is able to expand this pro-
gram to serve more people, and because of this the IRS considers taxable the child
care assistance that we provide our Tribal member parents. This has a harsh impact
on the Tribal member because the payments are made directly to providers and
thus, the Tribal member does not have any additional income to pay the assessed
tax.

The goal of this program is to provide assistance to parents to enter the workforce
or get an education, which is consistent with the CCDBG program. The fact that
the Tribe can assist more of its citizens than the federal government mandates does
not make this assistance income to the member. Rather it is simply a governmental
decision as to the best allocation of our limited resources. The federal government
has the ability to mandate the expansion of services beyond the poorest of the poor.
See e.g. P.L.. 111-3, 123 Stat. 28, 42 U.S.C. § 1397bb(a)(b) (authorized the expansion
of the federal Children’s Health Insurance Program). So too must Tribes have the
ability to mandate that our programs provide services beyond the poorest of its citi-
zenry. Tribes more than any other governments understand when you extend a
hand out to pull a person up, not only does that person rise, but the entire commu-
nity rises with her. The IRS should not undermine a Tribe’s effort to extend the
hand to pull up its community, as this is the truest fulfillment of the self-determina-
tion policy.

Another example is the Tribe’s education assistance program. The Tribe provides
assistance for post-secondary and graduate degrees, which includes not only tuition
assistance, but also living expenses for the eligible students. In our view, federal law
should not tax support provided to a tribal member under a program whose purpose
is to help with basic living expenses while the recipient pursues his/her education.
The Tribe has made the governmental decision that this is the best way to address
the identified need of the effects of historically inadequate educational opportunities
and achievement.

Relatedly, the IRS’s consideration of general welfare exclusion relies heavily on
individual need. We submit that in order to support Tribal Self-Determination the
IRS must consider need in the broader context of the entire Tribal community. In
our view, the determination of need for general welfare exclusion purposes must rec-
ognize the historical damage done to tribal economies, cultures and identities, the
chronic poverty and unemployment many tribes have experienced, and the remote
and marginal lands upon which many tribes were forced to locate and maintain
their communities. The U.S. Commission on Civil Rights concluded in A Quiet Crisis
that:

In exchange for land and in compensation for forced removal from their original
homelands, the government promised through laws, treaties, and pledges to
support and protect Native Americans. However, funding for programs associ-
ated with those promises has fallen short, and Native peoples continue to suffer
the consequences of a discriminatory history. Federal efforts to raise Native
American living conditions to the standards of others have long been in motion,
but Native Americans still suffer higher rates of poverty, poor educational
achievement, substandard housing, and higher rates of disease and illness. Na-
tive Americans continue to rank at or near the bottom of nearly every social,
health, and economic indicator.

Id. at ix.

Even Tribes that have developed successful gaming, natural resource or other in-
dustries continue to confront substantial economic, educational and other deficits re-
sulting from historical scars. A few years of success cannot erase the social problems
resulting from many decades of historical wrongs, discrimination and economic and
social disruption. Unfortunately, the federal government has not lived up to its obli-
gation to provide resources and other assistance to tribes to meet these challenges.

The Civil Rights Commission further concluded:
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there persists a large deficit in funding Native American programs that needs
to be paid to eliminate the backlog of unmet Native American needs, an essen-
tial predicate to raising their standards of living to that of other Americans. Na-
tive Americans living on tribal lands do not have access to the same services
and programs available to other Americans, even though the government has
a binding trust obligation to provide them.

Id.

Any attempt to define need for purposes of tribal general welfare programs only
by current income tests misses the big picture of the tribal experience, and the deep
and severe problems that remain as part of that legacy. This is particularly so for
segments of the tribal population such as elders who have suffered through severe
social and financial problems throughout most of their lives, and in some tribal com-
munities are only beginning to have personal resources to address their needs. In
our view, the taxation of these assistance payments is counterproductive. As taxing
the payments reduces the Tribe’s ability to assist its members and others in the In-
dian community, which in turn results in a greater burden on federal and state pro-
grams to provide the assistance the Tribal program would provide in the absence
of taxation.

V. Conclusion

The Puyallup Tribe has worked with the IRS with regard to a number of pro-
grams and has reached a resolution on some aspects, like gifts presented to cultural
leaders, emergency housing assistance, and tuition assistance, that we are pleased
with. For this we want to commend the IRS. However, as we discussed above, we
believe there are still areas where the IRS must take a broader view of the intent
and benefits of a Tribal program. Thus, we urge that the agency and the Congress
strive to maintain the elements of the process and the legal standards that have
created a positive working relationship between our Tribe and the IRS, while fixing
the problems that result from the ambiguity and uncertainty that exist in the stand-
ards under which the general welfare exclusion is currently applied.

PREPARED STATEMENT OF HON. GREGORY MENDOZA, GOVERNOR, GILA RIVER INDIAN
COMMUNITY

) I am Governor Gregery Mendoza of the Gila River Indizm Community {the
“Commmunity™),  On behalf of the Community, [ want 1o thank you, Chairman Akaka, Vice
Chairmin Barmsso, and the other distinguished Menbers of the Copumitiee for this opportunity
to submif writlen testimony on the “New Tax Burdens op Tribal Scli-Delermination.™

By way of introduction, the Gila River Indinn Community was formully eslablished by
Exceutive Order in 1859, The Community was therealier expanded severnl times and corently
encompasses  approxintely 375,000 neres. The Community is comprised of the Akimel
Qodham (Fimu) and the Pee Pash (Maricopa) people. We are the Targest Indian Cemmunily in
the Phoenix metropolitan aren, wilh an ensolled population of over 19,000, We have z long
history in the Phoenix Valley, duling back thousans of vears.

Disparate Treatment of Tribal Governments

Mr. Chairman, we, like many other tribal governments, sire very concemed about the
cfforts of the Tnternal Revenue Service 1o target (ribal povernments in an aggressive awdit
campaign, In a 2007 letter 1o e Senate Finance Commilles, the Inlernal Revenuve Serviec
indicated thot §{ Jud completed sudits on approximately 139 iribal governmenis over the prior
two years. Since that tme (he Iniernal Revenue Service has already audiled upproximately 260
tribal povernments or approximately 77% of all ribal gevermments in the lower 48 stales. This
percentage reflects most, if not all of the tribal governments will significant revenues. We are
very concerned that this expansive audil campaign against Iribal governments appears 1o be &
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disgrarate, and possibly discriminalory, practice of tarpeting tribal governments a8 opposed to qur
stale, counly, and municipat counberparls.

Ag exempile of s disparnie reatment of wibal governments & th Tulgriwl Revenue
Service’s recemt determinalion ragurding the classificalion of mombers of wibal boseds,
comrnittees and comasdissions. Unbks our siste, conaty, aad municipa! sosmerparts, the hviersal
Revanue Service hias made the determizulion thet bibel menders senving on iobal Dosrds,
cemmitices and cowtmisgions should Le ciassified 83 employoes mgher thon Indzpendent
contractors,  Liks olher tribal governments, the langslanding policy and proctice of the
Community bas been 1o tieat such persons ns independsnl cunlmctors, This pesition is
consislent with Treasury Regulation, Seclion 31.3401(¢)-1 regarding directors of corparations.
This regulation states, in the rolovant part, that “a divector of a corperation in his rapucity a5 such
it nat an employee of the corparation.” Thus, undet Tadecal law, directors of a corporation are
sinssitied as independant contactors. This should alse hokd teae for members of nibal boasds,
compiiess, and comunissions.

Thz Imieral Rovorne Savies's new position has sipnificam imphivations for twilad
governmesis, tfbal enterprisss, and covitics and Hwse iibel members serving on tose boards,
committees and cammiselons, With this change in policy, tribal governments will be vequired o
withhold taxcs for those posilions, where in the past 50 withhalding was mquired since thase
positions were considered to be independent conlractort,  Similarly, in the nen-iribal contex
comparable board, conyrilles ond commissions posilions are classified os Indspendent
contractors. This changs in policy bas onky'come 10 fight for many tribat governments 16 4 resull
af the Internal Revonug Sepvieo’s agaressivg audie eampatyn targeting fxibal govermments.

Given the brond suope of thess audit fovestigntions, tibal povernreents ase requlied to
exnend sigaihen resonrons, inciuding mumy professionat and arareey man-hous, fesponding @
the Intermml Revenue Service's aggressive quds campeign. Thess sudit Ivestmiions beceme
cven miere troubling whe gxamined with e backdrop ol the internal Revenus Sarviees
resirictive interpretutioy of tho General Welfare Doctring, its reversal of policy regnrding the
elassification of menthers of tribol committees and bopeds, ond what appears to b an effod 1o
milaterally overturn the 108, Supreme Courts decision in S§iire ve. Capegmer a1l subject
incoms desived from st assels te taxation. ' o

General Weilare Docivize and the Pedoral Trust Responsthility

The Denzml Wallots Docirine Ims developed over Bme ut n alovinisuntive sxclision
promuigaied tirough [nternal Revenue Service puidance documenis, which hus been TerUgnEzsd
by the courls. This doctring hes been applicd to tribal, state, county, and municipad gnvosnment
piograms providing seclal bunelit programs for the premotion of the general welfare, To qualify
for this exclusion, the Seneral Wellare payinenis mwst (1) be made under a governmaenl program;
{2} be for the promotion of the general welfare; and (3) not represent cormpensation for servicus
rendered.
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OF particular coneyen (o our Commuily it il the Inleraal Revenue Servics is inking a
very restriclive posttion when determining whether & tribul goversmental genstol welfare
progeanypayment is “for the promotion of the genoral weblien. The Intermal Revenue Serviee
hizs takan the position 1hat in exder for 5 gencrnd wailire progrsm e Sufisly shis prong of the
exchusion test it must be 2 propnam bused o “finsocial need™ sad regaives o Uribal government o
appily 3 “meass tes?® to determvins eligibiily for the wibal prograns, While appiving 2 “inancial
mews st may b aphropriste for oortain wibnt governmentel programs, it §s ncungher on the
Intermd Revenue Seivics 1o maderate s review of {rital gencmal weifare progrms in lipht of lhe
Pederal government's wrust responsibility to Indian (ribes. The Federsl government's unique
trust respansibility to Inddan trbes differentiales the relationship of the Fedem] government und
all of its Depariments and apencies, including the fgran] Revenue Service, from fis relationship
with slate, counly, ond municipst govemnmems, I exeminlng whether o tribal govarnmental
aenerat welfare prageam Js for the promarion af general wellure, the Intermul Revemis Servies
should comsider fhe purposa of Ihe progmm und 1 (he parpose of tho progrsm i to provide
tenefits to wibal membars that are cultasally sppropriate, addiess 4 symiemic o socletal need, or
suppiement inadequate fedesal wrogrems growmded io fhe Fodeml governmoenf’s st
responsibifity to Iadian trikes or in tresty, then the progrom showld quisify for the exclosion. B8
our betief thas the Inlerns! Reverue Service should dofer to o fibel government’s determination
ol need.

Unforienately, (here are only two ways in which a tibal povernmivmt can obtadn a
determination on whather u iribzl geperd welliee pmgeam salisfies the General Welfare
exctosion lesl. The fist way is for 2 fribal goverunent o apply for and receive u private fotter
rulfag for the progeua. €ur Community his succeesfully obtained it private fetter ruting for oer
Residential Huoustng Inprovement Propswm wherehy we hove been able jo provide housing
benefils to our Cowunublly members to sddross sur oritieal shortege of sufe sed afferdable
hoames fo7 opr morbers. The proness of oiaisdng 2 private leller roling it lopg, bursaucratle,
spd very cupoesive. X ¥5 not 2 process io b ondertukon Hakily and many wibel giveraments
Tnck adequaic resoutens to pursue o private letier raling. In addition to the delays wadl expense of
oblaining a privale letter ruling, Ihe ruling, once isgued, only applics (v he particular progmam
teferenced in the application and if there are changes (o the propram, a new privits lptker ruling
may be required, For must tribn] governments, onty a few lribal gerieral welfare progrioms would
waerant the commitment of tesources, tiufe, and [wnding lo putswe and oblain 4 private latter
ruking fram the Taterny) Revenne Service. ! o

“The second way = ibaf govermeeni can obiwds n determination on whether @ wibet
aeacral welle progoom satisFes the Genbra! Welfare exclusion test i io be nudited. Rather
than Iacur (ke considorabde expense of oldnining & privale lotter rwling, mosi 18] poveinments
choose to continue 1o adpinisior genoral weifare programs for thelr memberships unlil swch me
as Lhey are the subject of an andit. The outcome of the audit is driven fargely by the Seld agent’s
interprelation of the phrase “for the promotion of the peneral welfare™ and in most enses, the
agenls are taking the position thal a Fnancial mesis tesl should be applied by the tribal
sovernment in determining whether 1 trinal member qualifies for the program, Wewhere in the
oudlit process is the fieldl agent required 1o consider (he Fuderal government's st vesponsibility
and whether (e benefits conferrad in the general wetfare progemn are comparabla 10 olhes
Federal progerms provided 1o Inding iribes prrsuant 1o the Bust respossibiity,
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IE il is determined by o field agenl that 2 tribal general wellars progrim does not satisfy
the General Wellare exctusion, there ac consequences fat ihe tribal pevernment for ils Gilure o
izsue ¢ 1099 form aed reporling payrents of over $5C0 0 tribal members and eonserjuetees 1o
the benatis recipient wha b all likelihood did not repont the benelit as incese in (heir tax refurns,
Such a result is pupitive for (he prograo: benofickary, a8 well ag (he tribal government

We would ke 1o thaak yoe Mr. Chairmias and the other distinguished membars of the
Commitres for your efforts to include language in he Affordable Care Act which excluded the
value of any qualified health care benefit From (e recipient’s gross income. This effort came
none too soon, us a number of ibal govemments were repoitiog luternal Revenue Scrvice
enforcement efforls boing inftlated againg ribal members who were teceiving benlih care
benefits from their tribal goveromenis. We believe that in similar eircumstances, where a tribal
goverament s deweloping u general welfare program where the Lenefits confemed we
comparable to, and supptement, other progronss provided o Tndien Isibes pursuant w e lust
respanrsibility, Miose progmms shosld gualify for the Jeseral Weifare exclesion.

We undersiand that the Intesnal Revenue Service and the Deparment of the Treasury ac
engaged in consullation with teibal governmenis regueding clarificalions to e General Weifare
cxclusion. We sue hopeful (hat (his consuliation process will resull in a funther goidance that
tespects the Federal puvernments wusl responsibility, provides sufficient elarity to iribal
govoramens 80 that they can develop and Iailor gengel wellare programs (o satisfy e gencral
welfare exclusion, and eliminales the lutilufle exereised by Mternal Revenue Scrvice field apents
in unnecessarily restzicting the general ch:farc cxcivsion to e detriment of ttitml gavernmenls
and lheir members, '

Any midance preprzed Sor he General Weilire oxciusion for lribal govesnmental geaesot
" welfare propzems should provide brond culegorical exclusions without the requirement of &
financial means lest Bor assistmer provided fo jribal elders, educatioml assisance lo tibal
members, burial pssistance for tribal members, and other benefits provided by the tribad
govarmment based on the Indian fribe’s fraditions and culture. ‘Lhese exclusians should iake inlo
account the Federal governmenls trust reSponaibilily, the Indiau iribe’s histoty and social and
cconomic conditions, Tharefare, we recommend that tho guidance for the iribal gencral welfare
exclusion apply 1o generml wetfare progrinis thal are besed an overall Iribal community needs or
upon the individnal need of the triba} member and where sush need does nol need to be financial
in nature.

Tox Stetus of Revesines Derived from Trust Resourees

We are deeply concerned regarding recent afforls of the Internal Revenge Service w
NSRESS thxes on reventes derived from trust assels, including per capita payments {rom twibal trust
funds. This practice is comrry to langstanding legal principles arlicelsted by the Supreme
Courl in Squire vs. Copoemean and by the Congress in (e enactment of the Per Cupita Act of
1983, It is alarming thal ihese longstanding legal pringiples can be avertrmed by the Internal
Revenue Service by administative fint. This woubling developmicat is occurying as many tribal
govemments are selting (heir trust mismumgument Simms fpainst the Uniled States, If this



77

pruclice is not ended. many tribnl members will be fucad with the prospect of he Federal
government, throsgh the Internal Revenus Servies, tuxing them For per capits payments from a
damoge award {or the Federal government’s misrmanagement of the tribe's trust accounts, Such
& result s profoundty disierbing for ofl tribal leuders neross Indinn Country.

My, Chuitmnan, we roquost that This Comnitice consider legisiation confirming the
Jenpztnnding togel nrinciples of Sguire v, Crpoemen snd the Per Cuplia Acl of 1983 which hold
that revenues desivied [rom (rust assens, ineluding por capits payments from tribal tnist lunds arc
net subject to taxation.

Eliminate Restrictions on Tribul Tax-Exempt Bond Antharity

I would Hke o thank you, Mr. Chalman and the distingeished members of Ihis
Committae for vour hord work on Ihe Anwerican Tecovery and Reinvesiment Act which provided
$2 Bitlion in Londing muthorily for tribal goversments lo fssee tax-cxerpt boads for ecosomic
developraent projects, Moseover, the lagislosion eliminaied the “ensontial povenunental fumeiion”
tastriction thal hns previowsly limiled the ybility of tribal governments to issue fax-exempl debt
under Lhe Indim Tribai Tax Stulus Acl. The Americsn Reecovery and Reinvostment At has
placed il governments on cqual footing with our stite, county, and muonicipal counlemqarls for
perposes of Issuing lax-exompl debt for econamic development purposcs. As a tribat
government that has utilized the new bLonding aulhority vnder (he American Recovery and
Reinvestmenl Act, we would encourage. this Commiltee to work with the Seoate Finance
Commiltee to permanently eliminate the “essentisl govemnmenta! function™ imitation and to
increase the amount of tax-cxempt debt -iribul govenment cn issee. Wa boliove that tribal
govemments can maks use of (his uew bond nuthosily to undernke  range of sconomic
development projesls, ke cur Comwonity, sad (0 atldress fongstending problams with the
reservation healthtare defivery system by uitiizing bond Erancing 1o consinect ambutatory care
centers, skifled nursing nnd long-term core fecifities, deatal clinies, dindysis conters, and other
badiy nesded health facilities. We believe this avihority could help reseive the severe Facility
backlog of the Indion Health Service, by nuthorizing tribal povernments to Fnance heatth
facilities rather than relegating tribes to wait palisntly in linc For their Facility to crecp up the
Indian Healih Service Priority list.

Extend Inditn Employment and Accelzrated Depreciation for Business
Progerty on Indian Resevvation Tax Credits

M. Chuieman, we respecifutiy request thal this Committze wosk with the Sanats Finance
Commillee 1© renew and extend the Indian Employment Tax Credit and the Acctlerated
Depreciation for Bugingss Properly on Indian Reservation Tax Credit in the fntemal Revenue
Senvice Code. In our cfforis (o altract businesses o relocale © our reservation, we find Uit 1he
incremental benefits pravided by the employment twx eredit and acceleraled deprecialian helps
attract businesses fo relocate to our reservaton.  Unforlunately, given the history of this
pravision in the Code, irlbal povernments are constaiby working to ehsure that these tax credils
ave included iu larger tax legislation so thet ey 4o pot Tapse. As we sil here today, Hicse fnx
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credits have lapsed ard we ave ficed with an unsertain futurg and eannot provide the necessary
assurances ta businesses inlerested i refoeating o aor Comrunily. We would reooriumend thal
these tax credits bs made penmanent 1o help addrss the sigeificant husdles confronting tribal
soversnents sesking to promole economic developma an their resermtions.

Congluston

Ir conclusion, wi would ask this Commitlee 10 agsist tribal governmants 10 ensure that
the Tnternal Revenue Servica develops clear wdminisirtive guidance regarding Ihe applicatinn of
the General Welfare exclugion to tribal general welfora programs which reflecls and respeets the
Federal government’s trust respomsibility 1o lodian tribes snd nccords defercnce to tribat
government™s detsrmination of neod, We would siso roguest that the Commiilen consider
Ingislaiion that {3} confirns the tongsteading legal principles of Sgufre vs. Crpuengs aad the
Per Capita Adl of 1983 which hold {hat seyenuss derived Sers truse asseis, including per capita
payments For-teibal frust funds are noitsubjecs 10 taxstion; {3} ponwnnenily clfndnuiss the
*agsentiat sovernmental funetion” limitation and boroasis the smsent of tax-exeay debt & tibal
government can issus; had (3) ronews and makes purmanent the Indian Employmest Tax Credit
and the Accelerated Depreciation for Business Properly on Indinn Reservation Tax CrediL.

I would ke to thank you Mr. Chairman Gar o1l of your efforts on behalf of Jugdlan wibes
untt for holding this impoiant hearing.
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PREPARED STATEMENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS (NCAI)

On behalf of the National Congress of American [ndians (NCAL], thank you for the apportunity
to submit this testimony regarding the Committes”s Oversight Hearing, “New Tax Burdens on
Tribal Self-Determination.”

In 2005, the [RS8 hegan an aggressive campaign to audit every [ndian tribal government in the
country and impose inequitable tax traatment on Indian tribes. In this effort, he IRS has
frequently undermined lonpstanding principles of tribal sovereignty, tribal self-government and
the federal trust responsibility, and failed to respect the rale of tribal governments under the U8,
Constitution and the plain language of federal statutes.  NCAI urpes Congress o excrcise its
oversipht to reign in these sbuses of federal anthority.

Discrimination in Tribal Audits

There arc over 50,000 local povernment entities in the United Stales and only & small fraction are
ever audited by the IRS. In contrast, the IRS is an a campaign to audit every Indian tribal
government. In a 2007 letter to the Sennte Finance Committee, the RS indicated that they had
completed 139 audits in the previous two yeers. TRS budget documents show the completion of
another 40 tribal andits per year in subsequent years. Although the [RS refuses Lo sharc data,
these numbers indicate the IRS has audited 239 tribes through 201 1, and new audits arc taking
place in 2012, To put this in perspective, there are anly 336 tribes in the lower 48, (229 Indian
Iribes are In Alaska where there is very little tribal ravenue ) To put this In even greater
perspective, the WIGC reports that there are only 240 Indian tribes conducting gaming in the
United States. The IRS has audited 77% of the tribes in the lower 48, and they have audited
100% of the tibes with any signifieant source of revenue. This Is a diseriminatory practice, os
the IRS is not auditing enywhers near this percentage of state and local governments.

The remainder of this testimony will highlight several examples of how the TRS” Office of Indian
Tribal Governments has discriminated against tribal sovereignty:

Tribal Tax Exempt Bond Mzriect Destroved by IRS

First, the IRS interpreted the “essentiel government funetion™ test for tax exempt bends to
cxclude any revenue penerating activity, evern when state and local governments routinely
senerate revenue from identienl projects financed with government bonds, The lepislative
histary for the Tribal Tax Status Act specifically includes reveaue pencrating activities such as
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hotels and lodpes, The IRS decided arbitrarily, and counter to the cpinion of goalified bond
counsel, that tribal governmenis alone arc prahibited from generating revenue.

Background

While tribes may issue tax-cxempt bonds under the IRC, the policies surrounding tribal bend
issuances have made tax-exempt finaneing a rarity in Indian Country. As is, § 7871 of lhe [RC
{the section pertaining to tribal lssuanee of tax-exermnt bonds) limits tribal tax-cxempt financing
to projects where “substantially all of the proceeds™ are “'uscd in the exercise of any essential
govemnment function™ The manner in which this seetion has been interpreted has not been
generous to tribal governments,

In 2006, the Internal Revenue Service (“IRS™) issued an Advanced Notiee of Propaosed
Rulemaking {“ANPRE*), which attempied to define an “essential government function.” It
proposed that an aetivity constituted an “essential government [unction™ when:

o there ars numercus state and local povernments with general taxing powers that have
been condueting the activity and financing it with tax-exempt government bonds;

»  state and local governments with general taxing powers have been conducting the activity
and financing it with tax-exempt governmental bonds for many years; and

= the activity is not a commiereial or industrial activity.?

The third factor of this definition effectively negates many of the instances for which the first
two, standing alone, apply.

For example, as noted in 2 June 2010 Report on the Implementation of Tribal Ecenomic
Development Bonds submilted by the Advisory Committes on T'ax Exempt and Government
Entities ("ACT™, states and local povernments routinely finance projects using tex-exempt
bonds which retain a commercial or industrial component {e.g., “hotels, convention centers,
stadivms, racetracks and goll courses™).? The ANPR. has vet to make it 1o the actual rulemoking
plase; L.e., regulations have not been proposed. Nevertheless, RS rulings since then seem to
apply this standard to tribel prejects. The result is that the “cssential government function™
analysts continues to hinder any realistic advancement in the area of tax-exempt bond issuance
by Iribal governments.

A provision championed by the Scnate Finance Commiites in the American Recovery and
Reinvestment Act (ARRA) authorized 52 billion in bond authorily for a new category of bonds
for Indian tribes, known as "Tribal Economic Development (' TED") Bonds.” Such TED Bonds
were intended to pravide tribes with more fexibility to use tax-exempt financing than is
allowable under the current "essential governmental function” standards as noted abave. The

! Codified at 26 1.5.C. §7871(c)(1).

* Anneuncement 2(K06-39, 20062 C.8. 388., REG. 118788-06, 71 Fed, Rep, 45474 (emphasis added).

? Indlian Tribat Goverumenis: Report of the Implementation of Teibal Econonric Pevelopinein Bonds Under the
American Recovery and Reluvastment Act of 2009, Advisory Commitee on Tox Exempt and Govemment Entitics,
pp 15, Juno B, 2010,
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TED rules are still subject to other restrictions that require financed projects to be located on
Indian reservalions and that prohibii the financing of gaming laeflitics.

The ARRA provision also required Treasury to do a study of the effects of the new bonding
authority, and to recommend to Congress whether it should "zliminate or otherwise madify" the
essential govermmental function standard for Indian tribal bond linancing. That Treasury study is
now complate and was delivered to the Chajrman and Ranking member of this Committee an
December 19, 2071,

The core recommendation of the Treasury study is that Congress should adopt the same standard
for tribal povernment bonds as applics to governmental bonds issued by State and local
governments. in other words, the Treasury Department recommends repealing the "essential
govemmental function" standard for Indian tribal povernmenial bond financing. The Treasury
study explains that it is meking this recommendation "[f]or reasons of tax parity, faimess,
flexibility, and administrability...."

In short, the IRS gutted the market for tribal tax cxempt honds without reason, and prevented
tribal governments from using one of the most basic sconomic development Lools thal is
available to every other government in the United States, Now, tribes are left to push for a
legislative fix in the halls of Conpress for this restrictive policy to be amended.

General WelFare Docirine Ised in Destroy Tribal Healih and Education Programs

The second discriminatory practice appears in IRS audits of tribal governments. The IRS has
generally interpreted tribal povernment programs for ribal citizens as an unlawful distribution of
per capita payments.

Starting in approximately 2004, the IRS began a special audit facus on tribal gavernment
programs providing in-kind benefits to tribal members. As a result of that initative, the IRS
kegan focusing on tribal government programs, including the following:

+ Health Care Programs

»  Bducational Programs

«  Housing Programs (including preparation of reservation heme sites for building, housing
improyement, construclion, down payment assistanee, and maintenance/repairs)

* Loan Programs

+  Emergency Assistance

+  Cultural Bvents and Communily Aclivitics (e.g., powwows)

*  Cullurn] Truvel

= Elder Programs (including meals, social events and utility assistance)

+  Legal Ad

+ Recreation and sporting events

» Landscaping and grounds rmaintenance
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The underlying premise of these &S examinations appears to be that Indian tribal governments
are paying out taxable income {whether in cash or in kind) to or on behal f of tribal members. The
125 is anditing the tribal governments based on the premise that they {as payars) have
ohiigations (o report sueh payments to the IRE (and the payees) by issuing 19995, and, in cordain
cases, to aleo withiiold tax on such paymisnis.

I a June 28, 2007 to Senator Charlss Grassiey, Steven Miller, the then IRS Commissioner for
Tax Exemnpt and Govemmenial Entities, made the {ollowing statements under the heading
"Tribal Per Capita Payments';

Undder the fudian Gaming Regulatory Act, vevemyes Jram tribal gavning con be
used for several quthovized purposes, including funding rribad government
aparations, providing for the genera welfave of the tribe, and making per capita
paymeniy o ribal members, Per copita disributions ave subject o Federof
fncome uxx, and the fssuer muss rzpori the distribution g Fore 1698,

Ta redluce the tox conseqitences 1o tribal members, some [ribes have crenied
mechanisms ta classify wiheat showld be texuble per capita papments as general
welfare program payments, excludible from incame, aften through liveral
interprofatives of what constitiges # "needs.dased" program. Others hawe
created or invested iz purporied inoome deferval programs....

Tor ardedress this problemwe hove engaged in edveatfonal and exforeemani
activities. We plso initloted 130 avaminafions during the past fea years that
Jocured specifically on the nuse i net gapting revenues,

Further, the JRS Indian Tribal Governments (ITG) Work Plan for FY 2009 {posted on the RS
website at www.irs.gov/ribes) made the fallowing statement about its Gaming Revenie
enforeement initiative:

The Gaming Initiative commenced by the office of Indfan Tribal Governments fi
F¥2005 will continue o FY2009. Continuing discussions with she Chairman of
the National Sncdicor Gaming Copamission indicate iheir extrewe inferest in
enstring thot tribes appropriotely use guming revemics, and properly aecomm! for
such wse, Sinee they have Hiited aversight of that fssue, it falle apon the IRS to
ensure thit information reporting reguiremznts are mef with regard o the
axpenditire of such revenues, Witk Indlon goning new srpassing $26 bltien in
zruss raveiie for 2007, and expected to grow by aver 82 billion per year, any
role and responsibilitles wil continue to expand, We plun to devote 6 FIEx to this
mitiative, td owe examinaiion goal includes 40 returns from this inirfative,”

In festimony at 4 September 18, 2009 hearing before the Senatc Commitice on Indian 4 fairs on
the TRS treatment of tribst government health programs, Sarah Iall Ingram, the cument IRS
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Commissioner for Tax Bxernpl and Governmental EntRics, denied that the agency was tarpeting
Indian tribal govermnents or thas it had ony special program to examine tribel health programs,
Ratker, Commissionsr Ingram contendad that "the jssee of the taxability of medical henefits and
healtds fnsurance coverage can atise fam tinse to time in the pormal course of an audh as we ook
ot whether 2 fribe. or any other type of governsmunt or employer, is following appropriate
information reporting snd withholding practives ss it administers its various programs.”

More recently, on Movember 15, 2011, the IRS annaunced that it would be recxamining the
applicability of the general weifare exclusion as applied to tribal government programs, Indian
tribes have been asked ta submit written camments to the IRS describing their programs,
particularly the following.

+  Culuraf (for exarple, programs invalviag toues of sites that are historieaily sigaifioant
1o atribe; language pressrvation programs; comsmunity recreniionnt programs; cultural
2nd sccial pvents);

+  Educatlon {for exsmple, proprams providing fukors or suppiies io primary and secondary
schoo! students; job retraining programs for adults);

«  Elder programs (for example, programs providing heating assistance or menls); and

+  Housing (for sxemple, programs previding bausing on and ofT the reservation, with
income limits different from those af the United Staies Department of Housing and
Urban Development),

See IRS Notice 2011-94 at hitpofewye irs.govipulyits-dropio-11-04.pdE As a vesult of this
recent séministrative fosus, many tribal loader are eoncerned that IRS oudits of triba! prograns
are likely to increase, slong with notential tax withholding and reparting burdens imposed on
Iedbal governments,

Wolwithstanding IRS statements to the contrary, MCAI believes that the IRS actions In audiling
tribal governments oin their soclal welfare and other governmental programs are ¢learly not
comparable to IRS reatment of state and local govemments. There is no evidence that any
similar audit initiative codats for stake und locel governmeant programs. In addition ta hearing
testimony from the IRS at this hearing, NCA1 weuld Hie to invite the Senate Commities o
Tndine Affairs and it staff to request that the IRS maka availabls to Conpress, in » datailed
repart, the number of examinations, amd the focws of thoss snaminaiions, which are conduciad on
tribal governmental programs.

As is, Indian tribes are united in the belief tha the RS is mieromenaging the programs and
services they can provide to their members. This has ceused uproar throughout Indian Counliry,
and the Treasury Departnent is currently developing guidance to assist in preventing {urther
dumage to lribal programs.
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Taxation of Trust and Yreaty Resouwrces

Untif recently it was possible to batieve that the IRS was only misguided in s dealings with
tribes, and hat rew regaations or guidance might fix the problem. But this year the I3 has
shawn the Jepths of {ts bias in a now attack on the fedaral frust responsthility. Income thalis
derived directly from Indian trust Jand, such as ieome Fom fanning or thnber, has never been
subjected to fedemi waxation. Reserved tribal lazds are (he results of weaties and agreements
where Indian tribes traded the millions of square miles 1hat make up the United States and in
return recelved a promise to forever hald the reserved lands in trust 25 a homeland for Indian
people. ‘The treaties never counionanced that the United States would get billions of acres of
ceded land, and then come back (e take & thicd of the income derived from reserved tribal lands.

This proposed change ia policy viclates federsl law, tribal troaty rights, sud the feders! tust
responsibiilty. Furiher, it thezatens ta undermine the pesding (ribal trust Bund zenlements that
the Ohama Adminisiration hag worke€ so difigenily ta achisve, The timing of the TRS eiffort — %
attempi to change the Jaw regarding taxabiiity of trust fumds at precisely the time when the
United States is finally making partial compensation for many decades of trust funds
mismanagement — raises the implication of unfair dealivg. We urge that the IRS cease its ¢fTorts
1o eollecl taxes ot distributions from tribal trust fimds, and that the Departments of Treasury and
Interior engage in conswltation ta address this attempted change in policy. Please see our
attached letters on this topic.

Background

In yocent yoars the RS has inftiated a broad audit sempaign agsinst afl Indian trizal
aovernments, Indian iribes have cbiected ta the discriminatory nature of the audit campaign, and
have questioned the approach thet te IRS has taken with issues such as iribal tax exempt bonds
and the application of the Genersl Welfare Doctrine, Most recently, the [RS has enabarked on an
even more disturbing effort to tax per capita payments made to tribal members from. trust fands.

Per capita payments from teibat trust finds are specifically exchided from both fedetal and state
taxes under the Per Capita Act of 1983, 25 US.C, 117a-1{7o. Long before 1983, thistax
axelosion existed in federal faw beopuse it is derfved fiom Indian treaties and the Federak trust
vesponsibifity. There are five principle sources of this jangstanding [egal dostring,

1. Indian Trestivs and the Foderal Trast Responsibility

First, under the Indian treatics, Indian tibes ceded millions of acres of land to which they held
title — wortl untoMd trillions ta the United States. In return, certain lands were reserved for the
trihes, generally with Jangvage such as “for the exelusive use and bensfit” of thus tribe or band of
Indians. Tribal lands are held in trust or restricied stafus by the Uniled Stales for the benefit of
the tribes, and have never Seen subject to property (Rxes oF taxes on the income derived ffom
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those lands. It Is impessible o conceive that the signatories of Indian treaties understood that the
United States would tax revenues derived from Indian trust lands.

2. Symire v. Capoeman and the 1957 Interior Salicitor’s Cpinion

Second, the tax exempt stafus of Mmdian frust funds was confirmed in the Supreme Court decision
of Syuire v. Capoemun in 1936. In 1957, the [RS attermnpted to tax Interior’s payment of per
capita dislributions of tribal trust funds derived from timber on the Yakama Reservation, Intha
attached Sulicibar’s Opinion, the Interior Solicitor's office concluded:

To apply those trust funds, or & portien thereof, by tnxation for the benefit of the United
States, in lien of applying such funds for the benefit of the tribal members who are the
communal owners of such Tunds in trust for them by the tribe, which is an instrumentality
of the Federal Government, would, in my opinion, viclate the provisions of the treaty
reserving to the Indian rights in property for which the finds have been substituted. In
the words of the Supreme Couwt in the Capogman case quoting from the Attorney
General’s opinion in a situation where there was no statutory basis for exemption it is
not lighthy to be assumed that Congress intended to tax the ward for the benefit of the
guardian,”

In 1957, in the face of oppasition ffom the Secretary of Interior, the Bureau of Internal Revenue
retreated from its efforis o tax per capita payments of tribal trust funds,

3. Per Capita Act of 1983

Third, in 1983, Indian tribes requested that Congress pravide authority to make per eapila
payments of tribal trust funds directly from tribal accounts, rather than from the federal trust
actount. This autharity was provided in the Per Capita Act, which repealed an earlicr stalute
requiring that such payments be made by an officer of the United States. (Congrassional
Committee reports attached.) In the Act, Congress confirmed the continuing tax exemption of
these trust fund payments by stating that such payments arc subject to 25 U.S.C. 1407, titled
“Tax Exemplion; Resources Exemption Linitation,” which provides in pertinenl part:

None of the funds which - (1} arc distributed per capita or held in trust pursuant to a plan
approved under the provisions of this chapter ... including all interest acerued on such
funds during any period in which such funds are held in a minor's trust, including all
interest and investment income accrued thercon while such funds are so held in orust,

shall be subject to Federal or State income taxes.. .. (amphasis added).
‘The IRS contends that this explicit exemption from taxation is “round abouf” and “obtuse”

beenuse Congress used a cross-reference to another statute. [f this were a principle of slatutory
interpretation, a significant portion of the United States Code would be rendered useless.
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Instead, the most findamental principle of construction is that statutes must be interpreted
aceording their plain meaninp. Here, the language of tax exemption is unambiguous.

4. Indian Gaming Regulatory Act and Per Capita Paymenis

Fourth, the Indian Gaming Regulatory Act of 1988 provided that per capita payments from
Tndian gaming are taxable and Tndian tribes must withheld federal taxes from such payments.
This provision of IGRA was provided to distinguish ganing per eaplta payments from trust per
tapita payments. Both Senate {Report 99-403, p. 15) and House {Report 99-188) reports contain
the following statement:

[subsection {b) of Section 11 of HR1920] further states that, if the funds ars used to
make per capita payments to tribal members, such payments will be subject to Fedoral
taxation. It is not intended that this be the case iCany of sueh revenue 1s taken uto trust
by the United Stales, in which case the provisions of the Act of August 2, 1983 (97 Stat.
363} [the Per Capita Act] would be applicable.

This statement indicates that in 1988, just thrae years after its passage, Congress conslrued the
Per Capita Act to exenipt from taxation all per capita payments derived from trust funds.

5. Longstanding Administrative Practice

Fifth, and finally, since at least the 19505 the Department of [ntericr has mads per capita
payments fram tribal trust funds, has not reported them as income for federal tax purposes, and
has vigorously defended their tax exempt stalus. The Interior regulations at 25 C.F.R. 113 were
revised in 2000 and continued fo provide procedures for making these payments without
provision for tax teporting.  Many federal and state agencies (HHS, S5A, B1A, Legal Services
Corporation, el, al.) have interpreted the Per Capita Act to require them not to count per capita
payments held In trust as an asset or rescurce. {See, e.g, S8A (20 CFR Parl 416, 59 FR 8536);
HUD, 55 FR 29905.) These agency regulations interpret the Per Capita Act uniformly to extend
the provisions of 25 U,8.C, 1407 to funds derived from tribal trust resources. The IRS has
conducted tax compliance reviews with many Indian tribes over the decades, and we know ofno
time ather than 1937 when the issue was raised. Previously, the IRS publicized its position on
this issug at its website stating that per capita distributions are exempt from federal income tax
“when there are distributions from trost principal and income held by the Secretary of Interior,”
The IRS recently removed this instruction from its website.

Conclusion

Pederal agencies have a responsibility to respect the staius ol Indian tribal povernments under the
1J.5. Constitution, treaties, and the federal laws passed by Congress under its authority over
[ndian affairs. The IRS has chosen to disrcpard this responsibility, and instead is using its
aulharilics to condoct an audit cxpedition against every lndlan tribe in the country and
uridermine tribal governments through exceedingly narrow and myopic interprelations of
longstanding federal laws and legal doctrines, NCAI thanks Congress for their aversight and
vigerous action to address our concerns on these critically imporlant issucs.

O
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