Testimony of Vice Chairwoman Carole Lankford, Confederated Salish & Kootenai Tribes of the Flathead Nation
Before the Senate Indian Affairs Committee
Legislative Hearing on S. 2132 - Indian Tribal Energy Development and
Self-Determination Act Amendments of 2014
April 30, 2014
 

Chairman Tester, Vice Chairman Barrasso and Members of the Committee:

Thank you for the opportunity to testify on behalf of the Confederated Salish & Kootenai Tribes (“CSKT” or “Tribes”).  CSKT has 8,000 members, the majority of whom live on the 1.3 million acre Flathead Reservation located in Western Montana – an area we have inhabited since time immemorial.  

This is an exciting time for CSKT as we prepare to purchase Kerr Dam, a nearly 200 Megawatt hydroelectric facility that is located in the heart of the Flathead Reservation.  Owning and operating this dam will mean taking control of an important tribal resource that will produce clean energy, as well as provide an economic benefit to our people, our government and the local economy.  Additionally, the Tribes are currently utilizing a federal grant to explore the feasibility of a biomass facility that can be built on the reservation.  This has the potential to create even more renewable energy and jobs on our Reservation.  As CSKT prepares to become a major producer of clean and renewable power, we appreciate the opportunity to share our thoughts on S. 2132. We commend Senator Barrasso and the co-sponsors of this bill for introducing this important legislation and for your dedication to assisting Indian tribes in the development of energy resources while helping to both generate jobs and grow reservation economies.

Our testimony today will provide information about some of our energy programs and goals and will highlight provisions in S. 2132 we believe are of particular importance to CSKT. Our tribes support this legislation and are particularly pleased with Sec. 201, Issuance of Preliminary Permits or Licenses, which would give tribes the same preference for acquiring hydro licenses that states and municipalities have.  Sec. 202, the Tribal Biomass Demonstration Project would provide funding for biomass demonstration projects on four reservations.  Both of these provisions could help CSKT, as well as other tribes, to further develop their economies and become more self-sufficient.  

CSKT has always strongly supported the federal government’s initiatives toward promoting tribal self-governance. We see implementation of Tribal Energy Resource Agreements (TERAs) as consistent with these initiatives. In particular, CSKT supports allowing Tribes to take over environmental review functions that are now vested in the United States pursuant to the National Environmental Policy Act (NEPA). To the extent that any TERA provision supports Tribal Self Governance we support it.



Given our active interest in various aspects of tribal energy development and management, we again support the reintroduction of the Indian Energy bill in this Congress. 

BACKGROUND – CONFEDERATED SALISH AND KOOTENAI TRIBES

CSKT is composed of three confederated tribes, the Salish, the Pend O’reille, and the Kootenai.  The Salish, Pend O’reille and Kootenai people have lived in the Flathead, Clark Fork, and Bitterroot River basins for thousands of years.  CSKT formed a relationship with the United States by signing the Hellgate Treaty on July 16, 1855, whereby the tribes gave up most of their territory in exchange for reserving a permanent homeland called the Flathead Indian Reservation.  In our Treaty, we also retained a number of identified off-reservation rights in the lands and waters that we ceded to the United States; rights which have been repeatedly reaffirmed by the highest courts in the United States.

CSKT’s utmost priority is to retain the sovereignty and the control over tribal resources that our ancestors preserved for us in the Hellgate Treaty.  

BACKGROUND – KERR HYDROELECTRIC PROJECT 

Kerr Dam, located in the center of the Flathead Reservation on the Flathead River, has had a mixed history in the eyes of our people but in recent decades has been a symbol for both tribal sovereignty and tribal control over tribal resources.  The dam was built in the 1930s – with little to no input from the Tribes – and then operated by a private, non-Indian company during a low point of tribal sovereignty over its resources.  Then, as Kerr Dam’s license was up for renewal in 1980, the leadership and vision of CSKT’s elected officials at that time led to a negotiated settlement that now puts CSKT in the position to acquire Kerr Dam – an action the tribes will take on September 5, 2015 – and which will launch CSKT into a new era of control over our own resources, as well as being a producer of clean, renewable energy.  

CSKT is currently in the process of becoming the first tribe in the country to fully own, operate, and manage its own major hydropower facility.  The Kerr Hydroelectric Project consists of: 1) a reservoir for storing water; 2) a dam for regulating the upstream reservoir level and downstream river flow; 3) three water intake structures called penstocks for directing water from the reservoir to the powerhouse; 4) a powerhouse for generating electricity; and 5) related shops, buildings, and roads.  

The Kerr Project can generate up to 188 megawatts of electricity at any one point in time.  It is not always able to generate at its full capacity because the Flathead River flow is not usually high enough during the fall, winter, and early spring seasons.  So, the Project operates at about 66% of its capacity in an average year.  

By acquiring the Kerr Project, CSKT will be restoring ownership and control over lands of the Flathead Indian Reservation, its treaty-reserved homeland.  By assuming control over Kerr Dam, CSKT will be asserting management and control over Flathead Lake and the Flathead River, two critically important water resources of the Flathead Indian Reservation.  And by selling the electricity generated at the Kerr Project, CSKT will receive more income than it gets from rental of the Project land, which will allow the tribe to better meet the needs of our people.  

CSKT will have opportunities to develop businesses with the skill and ability to operate and maintain large energy generation facilities. The Tribes will have opportunities to develop businesses to sell electricity for a profit.  We will create good-paying jobs in the local economy.  CSKT will be developing a collection of financial and professional resources that should encourage development of other projects that might benefit CSKT in the future.  

Operating Kerr Dam will thus not only give CSKT control once again over the natural resources that the dam utilizes and affects, but it will also provide the tribe with much needed revenue to pay for and improve our tribal programs. We are already one of the largest employers in western Montana and are very proud of the role we play in creating jobs and helping the state’s economy.  Taking ownership of Kerr Dam will assure we can continue helping our people, our region and our state’s economy. 

BACKGROUND – KERR PROJECT LICENSE

The Federal Energy Regulatory Commission (“FERC”) issued the first license for the Kerr Project for a 50-year term in 1930 to a company owned by the Montana Power Company (“MPC”).  When the Project was due to be relicensed in 1980, CSKT competed with the MPC for the license.  After five years of the FERC issuing one-year licenses to MPC, CSKT and MPC came to a negotiated settlement and pursuant to that agreement the FERC issued a license jointly to CSKT and MPC in 1985.  In the new license, MPC had the right to occupy and use the Project for the first 30-years of the license term (1985-2015) and CSKT had the right to occupy and use the Project for the last 20-years of the license term (2015-2035).  After operating the Project for 14 years, MPC transferred its interest in the license and sold its ownership interest in the Project to PPL Montana in 1999.  In order to exercise its right to take over the Project, CSKT has to pay a conveyance price equal to $18,289,798.[footnoteRef:1] Once it pays that amount, CSKT will become the sole licensee and will own and control the entire Project. We have been setting aside money every year since 1985 in order to buy Kerr Dam. [1:  http://energykeepersinc.com/wp-content/uploads/2014/03/Salish-v-PPL-MT-Final-Award-77-198-0041-12-2-copy.pdf at p. 27.] 


BACKGROUND – ENERGY KEEPERS, INCORPORATED

Energy Keepers, Incorporated (“EKI”) is a for-profit corporation wholly owned by the Confederated Salish and Kootenai Tribes.  EKI was chartered by the United States Department of the Interior pursuant to Section 17 of the Indian Reorganization Act of 1934 (25 U.S.C. § 477).  EKI’s primary purpose is to act on behalf of CSKT to acquire, construct, manage, operate, and maintain the Kerr Hydroelectric Project, and its related assets, so as to provide electricity, flood control, and environmental protection for regional needs and to make a profit from the sale of electrical energy products, consistent with the terms of the FERC license for the Project.  EKI employs fifteen skilled staff members with expertise in business management, engineering, hydropower plant operations, accounting, hydrology, power marketing, human resources, and law.  EKI has established its main office in Polson, Montana on the Flathead Reservation.  

PARTICULAR PROVISIONS OF S. 2132  SUPPORTED BY CSKT: SECTION 201 AND SECTION 202

1.  CSKT SUPPORTS SECTION 201 OF SENATE BILL 2132 AMENDING THE FEDERAL POWER ACT TO PLACE INDIAN TRIBES ON THE SAME FOOTING AS STATES AND MUNICIPALITIES REGARDING PRELIMINARY PERMITS FOR ORIGINAL HYDROPOWER LICENSES.

The Confederated Salish and Kootenai reserved the Flathead Indian Reservation to themselves as a homeland by the terms of the Treaty of Hellgate (12 Stat. 975, July 16, 1855).  The Flathead River is a central hydrologic feature of the Flathead Indian Reservation.  There may be sites on the Flathead River within the boundaries of the Flathead Indian Reservation that become subject to exploration for establishment of hydropower generation facilities.  Currently, Section 7(a) of the Federal Power Act (16 U.S.C. 800(a)) provides a preference to States and municipalities in the grant of permits for development of such potential sites.  Providing this preference to any government other than CKST is inconsistent with the purpose and intent of Article II (i.e. homeland reservation clause) of the Treaty of Hellgate.  Accordingly, in order for the United States to honor the terms of the Treaty, it is important that it correct this error in the law by amending Section 7(a) so that CSKT is not disadvantaged in protecting and/or developing hydropower generation sites on its own treaty-reserved homeland.

Providing CSKT with preference in hydro-licensing is important for a number of reasons. These reasons are briefly listed below. 

1. Respect/preserve Flathead Reservation as CSKT treaty-reserved homeland.
a. Consolidate prospective FERC licensee interests in Flathead River with pre-existing CSKT land ownership rights.
b. Affirm sovereignty.

2. Facilitate/support/encourage CSKT self-governance by facilitating the internal development of CSKT Indian trust land by CSKT Indians.
a. Avoid the destabilizing influence that a non-resident corporate licensee would likely bring to the Flathead Reservation economy (e.g. the Kerr Project history shows a continual repetitive pattern of litigation, bankruptcy, and corporate transition by the FERC licensee for the Kerr Project).
b. Avoid the forced introduction of a State or municipal sovereign into the Flathead Reservation with concomitant potential for jurisdictional conflict over their regulatory and legal affairs.
c. Respect and restore CSKT’s sovereign right to administer to the health, safety, and welfare of Flathead Reservation communities by providing CSKT preferential treatment regarding managerial control over critical electrical infrastructure and flood control assets located on the Flathead Reservation.

3. Respect/preserve CSKT management control of Flathead Reservation treaty-reserved natural resources.
a. Control of Flathead River flows.
b. Administration of mitigation activities implemented in response to environmental impacts caused by any newly-licensed FERC project.

4. Provide CSKT with the opportunity to realize the economic benefit from sale of electrical output from any new project resulting in:
a. Revenues from sale of electricity.
b. Revenues from headwaters benefits.
c. Revenues from providing ancillary power services.

5. Provide much-needed employment opportunities for CSKT members emerging from the recession in a climate of high unemployment and poverty.
a. Exploration, construction, operation and maintenance of any new project.
b. Mitigation of the cultural and environmental impacts caused by project impacts.
c. Administration and management of the FERC license and the electricity generated for sale at any new project.

6. Provide entrepreneurial opportunities for CSKT-owned businesses and CSKT member-owned businesses, including:
a. Energy Keepers, Incorporated
b. Contractors and subcontractors for services.

2.  CSKT SUPPORTS INCLUSION OF SECTION 202 IN SENATE BILL 2132 FOR THE PURPOSE OF PROVIDING FOR ESTABLISHMENT OF FOUR INDIAN TRIBAL BIOMASS DEMONSTRATION PROJECTS EACH YEAR PURSUANT TO FOREST STEWARDSHIP AGREEMENTS BETWEEN AN INDIAN TRIBE AND THE SECRETARIES OF AGRICULTURE OR INTERIOR.

The management of forest resources is a complex business involving climatology, silviculture, forestry, wildlife biology, hydrology, fisheries management, archeology, tribal cultural preservation, range science, weed management, and prescribed fire and fuel treatment.  The management challenge is becoming more daunting because of economic depression in the timber industry, insect infestations that threaten forest health, and anticipated changes in climate.  

CSKT does not anticipate improvement in the economic conditions within the timber industry.  Although CSKT Forestry has been able to sustain a base level of timber harvest in CSKT forests for the past ten years, that level is significantly reduced from harvest levels sustained throughout the forty-year period prior to that.  Accordingly, Tribal people who earn their living planting, managing, harvesting, and processing forest products have endured a difficult economic period during the past decade.  CSKT is searching for new types for forest products and new economic markets to sell those products into.

CSKT forests, of course, continue to photosynthesize, grow and develop, sequestering carbon and producing woody biomass as a result.  CSKT forests are producing more woody biomass than is being harvested.  This excess productivity results in a significant accumulation of biomass in the forest that is unhealthy because it results in older less-diverse forest stands that decay over time and create opportunities for insect infestation.

Our Reservation is located on the crown of the continent at the headwaters of the Flathead River Basin in Western Montana.  It is beautiful mountainous country that is reliant on season changes in the rainfall, temperature, and sunlight to sustain a rich environment.  Indications are that changes in climate will result in more variability in conditions from year-to-year and more intensity in individual weather events.  Accordingly, it is likely that there will be periods of significantly increased temperature and reduced precipitation that might last for several years.  Such conditions will add stress to the forest’s ecological community that will result in a concentration of diseased, dead and downed timber in steep mountainous terrain that will be combined with hot, dry and windy climatological conditions to cause dangerous wildfires.

CSKT is not alone in its plight or its concern for revitalizing the forest products economy, enhancing forest health, and protecting against destructive wildfire.  The boundaries of the Flathead Reservation adjoin federal lands under management authority of the Flathead and Lolo National Forests.  We know that our neighboring forest products workers and federal land managers are also grappling with conditions similar to the ones we face.

One way to address the economic, forest health, and wildfire conditions is to harvest forest biomass and burn it in a controlled environment that can capture the heat from burning and utilize it to generate electricity.  CSKT is currently conducting an engineering feasibility assessment project regarding use of CSKT forest biomass products as a renewable energy resource for generation of electricity.  In conducting our feasibility assessment, it has become apparent to us that securing a steady local fuel supply is a key factor for project success.  We therefore, applaud the inclusion of Section 202 within S. 2132.  This section authorizes and directs the Secretaries of Agriculture and Interior to enter into forest stewardship agreements with Indian tribes for performance of four demonstration projects each year.  As CSKT proceeds with its biomass generation feasibility assessment project, we will need to identify local sources of biomass fuel in sufficient quantity to support long-term sustainable generation of electricity.  The forested lands of the neighboring Flathead and Lolo National Forests would be excellent sources of such biomass.  In the event our project shows that development of a project is in fact economically viable, then there is a high likelihood that CSKT would seek to secure such a demonstration project for a period of 20-years.  CSKT strongly supports the concept of biomass demonstration projects and advocates for inclusion of Section 202 within S. 2132.

SECTION 203. WEATHERIZATION ASSISTANCE PROGRAM

Section 203 of the bill would amend the Energy Conservation and Production Act of 1976 (42 U.S.C.  § 6863(d)) to change the process through which tribes can seek direct funding from the Department of Energy’s Weatherization Assistance Program.  Under the existing law these funds are allocated to states.  

The amendments to Sec. 203 would provide that Tribes can receive direct funding on behalf of their low income members if DOE makes a determination that "the low-income members of an Indian tribe are not receiving benefits under this part that are equivalent to the assistance provided to other low-income persons in such State".  Section 203 would allow a Tribal organization serving low-income Tribal members to apply to DOE for a direct grant, and DOE would only have to determine that the services to be provided through the tribe would be equal to or better than services through the state.

Montana Weatherization Program

The State of Montana, through the Montana Department of Public Health and Human Services, offers a Weatherization Program that helps participants to improve the heating efficiency of their homes and thus reduce their energy consumption.[footnoteRef:2] [2:  Montana currently maintains a Tribal Energy Assistance eligibility referral directly to the CSKT Lands Department.  http://www.dphhs.mt.gov/programsservices/energyassistance/eligibilityoffices.shtml#tribal. 
 ] 


CSKT currently has a sub-contractor relationship with the State whereby the Tribes administer the state’s weatherization assistance program for Tribal members.  The State takes a small percentage of overall available funds for contract management but it is possible that this amount is less than it would cost CSKT to deal with federal funders. The program with the State has been working well.  

Discussion

Section 203 amendments would allow CSKT to seek direct allocation funding for the proportional amount of Tribal low income dollars that go to the State.  It is unknown just how much this amount would be or how this could change the current funding rubric.  It is possible that dollars would increase or decrease under a Tribal program pursuant to Section 203.[footnoteRef:3] [3:  For example, if low income Tribal members apply for weatherization funds at a greater rate than similar low income non-tribal members, then as a whole the tribal members could be getting more weatherization funds under the current rubric than would happen under Section 203’s amendments.  Therefore - it is possible that because of state income and application requirements Tribal members are getting more than their proportional share of funds, in which case the amount of dollars for Tribal members would decrease under the amendments.  The opposite could also be true.] 


CSKT is exercising (somewhat limited) self-governance by administering funds that come through the State, but the degree of self-governance could arguably be greater if CSKT received funding directly from the Department of Energy.  The distinction warrants discussion and clarification.  

1. Section 203’s amendments could enhance self-governance but would not greatly change the current weatherization program whereby CSKT directly services its members.  It is also possible that these funds could be ‘leveraged’ to apply for or match other funding sources (although this is wholly speculative).

2. The financial uncertainties described above make it difficult to conclude whether Section 203’s amendments would yield greater or lesser dollars for weatherization programs for CSKT Tribal members.

3. Section 203 allows for Tribal exercise of weatherization dollars only if there is a net financial benefit to Tribal members.  This is good from a financial perspective but not as good from a self-governance angle.  The program should be made available to Tribes independent of any financial analysis - allowing Tribes to exercise greater self-governance as a priority. 

4. We are somewhat conflicted by Section 203 and would like to discuss this more with Committee staff.  As one of the original 10 Self Governance Tribes we are big supporters of Self Governance but we certainly don’t want to receive less weatherization money than we are now receiving from the state. Changes in the bill to clarify this point may be in order.

CONCLUSION

CSKT strongly supports the proposed bill's expanded processes and consultations with Indian Tribes - which will improve tribal sovereignty and autonomy over some of the energy resources that form a pillar of tribal culture and governance.  In particular it is important to increase federal technical assistance to interested Indian tribes.  CSKT has and continues to benefit from such assistance - and more and in more energy-areas is welcome and appropriate.  Much of our comments have focused on CSKT's acquisition of the Kerr Dam but it is emblematic of harnessing energy resources for electric production, generation, transmission, and distribution on - and off of - tribal lands.  

Beyond technical support, increasing tribal autonomy to create and execute certain business agreements and rights-of-way moves in the right direction of promoting tribal governance and reducing bureaucratic impediments to governance.  The combination of increasing capacity and thereby increasing self-governance is right and supported. Many tribal governments struggle to fund energy activities and as such CSKT strongly supports the Bill's furthering financial assistance in lieu of federal activities.  This may promote tribal employment, self-governance, and self-determination.  

As the history of Kerr Dam's construction and - finally - the return of its land and resources to CSKT underscores, the bill's provisions for certification of tribal energy development entities will greatly enhance tribal governance and our ability to effectuate our visions for the future.  We have created energy entities to develop tribal energy resources - and they should be appropriately recognized and supported by the federal government.

Thank you for the opportunity to testify before the Committee today. This bill and other Congressional efforts to empower tribes to develop and manage their energy resources are important to us and other tribes. Your support for tribal self-determination and tribal sovereignty is greatly appreciated. Indian energy development is a key component of our ability to control our destiny and provide for our people.

We look forward to working further with Congress to figure out how CSKT and other tribes can further maximize our energy potential, and we invite future discussions on how to create win-win scenarios for both the tribes and the federal government.
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