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Good afternoon and thank you Chairwoman Cantwell and Vice-Chairman Barrasso for inviting me to testify today.

My name is Aaron Payment and I am the Chairman of the Sault Ste. Marie Tribe of Chippewa Indians.  My Tribe is one of the largest tribes east of the Mississippi River with 41,000 members.  We were re-recognized in 1972 after a 20-year struggle.  The 1836 Treaty of Washington recognized my Tribe’s aboriginal territory, and this is where we have resided since time immemorial and where we continue to reside today.

Our service area includes the seven eastern counties in the Upper Peninsula of Michigan. About 13,000 of our members reside in our service area.  Since being re-recognized in 1972, my Tribe has engaged in the arduous task of re-acquiring land in our original territory to meet the needs of our members.   The present-day trust land of my Tribe is just over 1,000 acres.  That is not a large amount of land, yet with the resources that we have we operate our tribal government and provide essential governmental services for our tribal citizens, including housing programs, youth and education programs, employment programs, health care programs, social services programs and law enforcement services.  Our health care programs, alone, employ 260 employees and operate four primary care centers and two satellite clinics.   In carrying out many of these functions, we contract with the Indian Health Service and the Bureau of Indian Affairs under the Indian Self-Determination Act to administer the programs that these two agencies would otherwise operate for our people.

We do this because depending on the government to run these programs not only breeds more dependence; it also leaves in place cookie-cutter programs that are developed in Washington, D.C. by bureaucrats who have no knowledge of our culture and our local needs.  By running these programs and services ourselves, we are also able to rebudget funds and redesign these contracted programs to best meet the needs of our people, just as Congress intended when it enacted the Indian Self-Determination Act. 

But, historically, we have been burdened by shortfalls in contract support cost payments.  And just like the current sequester, these cuts have had a very real and negative impact upon our community.

Contract support costs cover the fixed overhead costs we must incur to carry liability, property and workers compensation insurance; to meet federal legal and regulatory requirements; to conduct federally mandated annual audits; to supervise and manage our program and employees; to purchase supplies; to provide health insurance to our employees; and, to do all of the necessary things that a government does when it employs people to run government programs, but which the federal government does from resources that we will never be able to access, including the alphabet soup of agencies that help the BIA and IHS day in and day out, like the GSA, DOJ, OMB, OPM, OGC and countless other agencies.  

These contract support costs are our fixed overhead costs.  And while we try to keep these costs as low as reasonably possible, they cannot be eliminated entirely.  At the same time, these costs are audited every year.  So when the federal government, through the Interior Business Center, sets these costs for a new year, the government is setting these costs based upon real audits.  None of this involves guesswork.  In short, these are hard costs -- real costs -- and they simply have to be paid.

But the agencies do not pay them.  That’s right:  the government does not pay these contract costs, at least not in full.  The government fully pays the overhead costs of other government contractors, but it does not pay the overhead costs of our Tribe and it does not pay the overhead costs of most other tribal contractors.  In fact, the agencies don’t even ask Congress for enough money to pay these contract obligations in full.  This year is a good example:  the President’s budget only asks for $477 million for IHS contract support cost payments even though IHS says the actual costs are over $75 million more. The same is true of the BIA: the $230 million the President’s budget requests is roughly $10 million short of what is required to pay all tribal contractors in full for the work we do for the government under these contracts.

This is not just a problem for my Tribe.  For instance, if you look at the contract support cost shortfall reports that the Indian Health Service sends every year to Congress, you will see that virtually every Tribe is underpaid at some point in time, and most are underpaid all of the time.  In the IHS Bemidji Area where my Tribe is located, the total amount of the underpayments IHS reported to Congress for fiscal years 2007 through 2011 was $45,521,239.  For just the Tribes in the State of Michigan, IHS reported to Congress that its underpayments totaled $13,850,650.  When you think about it, that is an enormous amount of health care for Indian people that has been lost.

For years -- really for decades -- IHS and the BIA told us that this was just the way it is, that tribal contracts were “different” and “unique” and that we were not entitled to be treated as well as other government contractors.  Frankly, we believed what we were told.  But then in the 1990s some Tribes started to protest these underpayments in the courts, and in 2005 the Supreme Court said in the “Cherokee Nation” case that the government was wrong all along, and that we had been entitled to be paid, and that it had been wrong to force us to cut or subsidize services in the federal programs we were operating in order to cover the fixed costs of running those programs.  And so it turned out that our right to be paid was at least as strong as the rights held by other government contractors.  

But right after the 2005 Supreme Court decision, the agencies told us that times had changed in the meantime.  The BIA and IHS said that the Supreme Court decision involved a period of time when the agencies could have lawfully paid us in full, but that in the meantime the agencies had worked out a new system with Congress that actually prohibited the agencies from paying our contracts in full.  Once again, we trusted the agencies and figured they must be right.  But once again it turns out the agencies were wrong, and last year the Supreme Court decided in the “Ramah Navajo” case that we should have been paid in full all along.  The Supreme Court said that any claims we had would be covered by the Contract Disputes Act and paid out of Treasury’s Judgment Fund.

After that, we confirmed that our claims over the BIA contract shortfalls were being covered by the “Ramah Navajo” class action lawsuit, so we focused on filing claims over our IHS contract shortfalls.  We did that in the summer of 2012, but since then, nothing has happened.  It’s been over 16 months since the Supreme Court decision, and well over a year since we filed our claims, yet nothing has happened.  And nothing has happened in the “Ramah Navajo” case either.

These are difficult times for all Indian Tribes.  Not only are federal budgets not keeping up with inflation, not only are they not being increased to meet our needs; they are actually being cut.   At our Tribe, shingles vaccinations have been cut, and reduced foot care will eventually mean increased amputations.  At a time like this, settlement payments from these cases would be of critical help in keeping services running.  

But as far as we can see, nothing is happening.  For a tribal leader, this is difficult to understand.  I say this because we watched very large and longstanding disputes with the Tribes and with Indian people settled swiftly and on fair terms once President Obama took office.  He brought a can-do attitude to long-festering problems, and his people got the message.  The “Cobell” case was finally settled.  The tribal trust fund cases were finally settled.  The Indian farmers’ cases were finally settled.  The President saw to it that all of these settlements were achieved on fair and reasonable terms, even though the courts had not resolved whether the government was even to blame, much less how much.  Why?  Because it was important to resolve these long-simmering disputes once and for all, and to turn the page on these historic wrongs.

Compare those situations to the issue at hand.  When it comes to contract support cost claims, Indian country has something that no one had in those other cases:  a complete tribal victory by the highest court in the land, the Supreme Court, and not once, but twice.  As a tribal leader, it seems to me that the relevant agencies would redouble their efforts to resolve all of this that much faster, in keeping with the President’s commitments to Indian people.


But that is not what the agencies are doing.  They seem to be stalling and looking for ways for the government to pay less, and maybe nothing at all.  I am told the agencies no longer think it is relevant to look at how much the agencies should have paid.  Instead, the agencies want to look at how we ran out programs and how much did we spend.  The IHS Director said this in a public letter she issued earlier this year, and I am told this is the BIA’s view, too.  But we have already been audited over how we ran out programs:  we are audited every year and the government gets those audits every year.  Our audits are clean audits, just like most audits across Indian country.  

As for how much we spent on our programs, all I know is that we cannot spend what we are not paid.  If the agencies will only reimburse us for what we spent, they will probably calculate that we are owed nothing.  But how can that be?  If you read the Supreme Court decision in the “Ramah” case you will see that the Court ruled that the government was responsible for its underpayments.  That is what the whole case was about, just like the “Cherokee” case.  This has nothing to do with how we spent the portion of the money the government paid under our contracts. 

 I believe the President is committed to seeing these issues resolved fairly and quickly.  But I also believe that there are some in the agencies who do not see it that way, and that is unfortunate.  The government doesn’t “win” when it pays less than it owes; the government “wins” when justice is done -- Justice.  And the Supreme Court has made it perfectly clear that Justice here means paying the portion of the contracts that the agencies failed to pay at the time.

That is not a hard number to calculate.  I say this because the agencies kept records every year of how much they paid and how much they didn’t pay.  They told us the amounts and they told Congress these amounts.  Might there me some errors?  Undoubtedly yes, and maybe the true number is a little higher or a little lower; nothing is perfect.  But for purposes of settling these claims once and for all, it seems to me, as a tribal leader, that many years and millions of dollars could be saved by just using the data the government already has to settle up all of these claims.  Going forward, certainly the goal should be improved accuracy.  But to settle up the past claims when the numbers are essentially known is just good business and good government.

The NCAI has called for swift resolution of all outstanding claims, and we agree with NCAI.  We also agree that the best course of action is for Congress or the White House to appoint a special master who can wind up all these claims, and who is instructed to do so swiftly.  We agree that if clarifications are needed to the law about what Tribes are due, those clarifications should be made at once by this Committee.  But most of all, we agree that these claims need to be wound up in the next few months and then promptly paid out of Treasury’s Judgment Fund.  Our people, Indian people all over the country, are suffering from grossly underfunded care, and now from the sequester cuts that came on top of those already poorly-funded programs.  We are doing our best under difficult times.  The last thing we need is another decade of battles with the government, especially when the courts have spoken so clearly and directly to the point.  

We cannot take more, not my Tribe, not the Tribes in the State of Michigan, and not the Tribes in the rest of the country.  It is time to stop this longstanding 20 year battle and to turn the page of history.  I am confident that this is what the President wants, that this is what Congress wants, and that this is what Tribal Leadership wants.  Now we need to work together, and creatively, to actually make it happen.    

Before closing, I wish to convey our Tribe’s gratitude for the work of this Committee, and especially for the September 30 letter that several Committee members sent to the OMB Director, urging that OMB withdraw its proposal to essentially convert our contracts into discretionary grants (by permanently underfunding them at whatever levels are fixed by the agencies).  Although much of Indian country has been angered by this proposal, I prefer to see it as a hasty over-reaction to the Supreme Court’s “Ramah” decision, driven strictly by fiscal concerns and developed without due regard for the nature of these contractual agreements.   I am certain that the President believes in tribal self-governance and self-determination, in the sanctity of our contracts with the government, and in the importance of the Nation honoring its fiscal obligations both abroad and at home.  OMB’s proposal cannot be reconciled with those core values.  

Congress has already once rejected OMB’s proposal when it enacted the current Continuing Resolution, and the House appropriations subcommittee also rejected OMB’s proposal earlier this summer.  While OMB proposals are never actually withdrawn, hopefully your input and the input of Tribal Leadership this week will persuade OMB to allow its proposal to simply fade away.  If not, we hope and trust that this Committee will see to it that the appropriations process is not mis-used to effect fundamental changes in the Indian Self-Determination Act.

Thank you, Madam Chair and Vice-Chairman Barrasso, for the honor of testifying today, and I look forward to working with all Members of the Committee in developing swift and just solutions to the current contract support cost crisis.
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