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Mr. Chairman and Members of the Committee, my name is Thomas B. Heffelfinger and I am a partner with the Minneapolis law firm of Best & Flanagan LLP where, among other things, I represent tribal communities.  From 2001 to March 2006, I was the United States Attorney for the District of Minnesota and also the Chair of the Department’s Native American Issues Subcommittee (“NAIS”).  In that capacity, I had the honor of testifying before this Committee three times, twice on issues related to criminal jurisdiction in Indian Country.  I also have had the opportunity to testify twice before this Committee as a private citizen.
I appear before the Committee today to comment upon Title II ̶ Tribal Jurisdiction and Criminal Offenses, of Senate File CEL11875 (the "Stand Against Violence and Empower (‘SAVE’) Native Women Act”), which addresses the topic of domestic violence perpetrated upon Native women.  Although my experience as a federal prosecutor, as a criminal defense attorney and as a representative of tribal governments provides the experiential basis for my testimony, I am appearing today as a private citizen and not as a representative of either the Department of Justice, a tribal government or of any of my private clients.
In March of 2004, while chairing the Native American Issues Subcommittee (“NAIS”), I had the honor of participating in a listening session here in Washington that was put together by the National Congress of American Indians (“NCAI”) on the issue of criminal jurisdiction.  A gentleman named Chairpah Matheson, who was a tribal council member in Coeur d’Alene, made the following comment:  “How can tribes have sovereignty when they can’t protect their children and their women?”  I will never forget that comment, because it goes to the heart of a governmental obligation, whether it is federal or tribal or state, to provide public safety.  There can be no higher responsibility for a government.  That is also the responsibility that is at the heart of this legislation.

The difficulties facing Native American tribes and Alaskan Native villages in protecting women and children living in those communities is well known and well documented.  (See Amnesty International USA Report: Maze of Injustice:  The failure to protect Indigenous women from sexual violence in the USA (2007)).  Native American women are the most heavily victimized group in the United States, specifically two and one-half times more likely to be raped or sexually assaulted than women in the United States general population.  The sheer volume of violence inflicted upon Native American women is largely attributable to violence by non-Native men.  (See Amnesty International USA Report:  Maze of Injustice, p. 4.)

Tribes are on the front line of protecting women on their reservations just like Minneapolis, Phoenix, Denver and other American cities are on the front line of protecting women in those jurisdictions.  The difference is that in Minneapolis, Phoenix and Denver, the law is not preventing the cities from effectively acting.  That is not the case in Indian Country, where the law deprives the tribes jurisdiction over non-Indian offenders.  This legislation, by providing tribes with jurisdiction over domestic violence committed by “all” offenders removes a huge barrier which currently prevents tribes from effectively protecting women in their communities.

Special Domestic Violence Jurisdiction over “All Persons”

Since 1885, when Congress passed the Major Crimes Act,
 United States Attorneys have had primary responsibility for the prosecution of serious violent crime in Indian Country.  Native Americans are victimized by violent crime at the rate of about two and one-half times the national average rate.
   In some areas of Indian Country, that rate may be even higher.  The Major Crimes Act gives the United States jurisdiction to prosecute offenses such as:  assault, murder, manslaughter, kidnapping, arson, burglary, robbery and child sexual abuse.  However, federal jurisdiction under this statute is limited to the prosecution of Indians only.  The Indian Country Crimes Act,
 which is also known as the General Crimes Act, gives the United States jurisdiction to prosecute all federal offenses in Indian Country except when the suspect and the victim are both Indian, where the suspect has already been convicted in tribal court or in the case of offenses where exclusive jurisdiction over an offense has been retained by the tribe by way of treaty.


The United States Supreme Court has held that where the suspect and the victim are both non-Indian, then the state court has exclusive criminal jurisdiction.
  Under the Indian Civil Rights Act (“ICRA”), tribal courts have criminal jurisdiction over non-member Indians.
  In the 1978 decision of Oliphant v. Suquamish Tribe,
 the United States Supreme Court decided that tribal courts could not exercise criminal jurisdiction over non-Indians.  Overlaying these legal principles is the question of whether or not the offense occurred in Indian Country.  


What all this means is that whenever a crime occurs in Indian Country, in order to determine jurisdiction, prosecutors are forced to make a determination concerning who has jurisdiction by examining four factors:  (1) whether the offense occurred within “Indian Country; (2) whether the suspect is an Indian or a non-Indian; (3) whether the victim is an Indian or a non-Indian (or whether the crime is a “victimless” one); and (4) what the nature of the offense is.  Depending on the answer to these questions, an offense may end up being prosecuted in tribal court, federal court, state court or not at all.


There is much confusion concerning jurisdiction over crimes committed in Indian Country.  Unlike jurisdiction over most state and federal criminal offenses, in which jurisdiction and/or venue is determined by the geographical location of a crime scene, the current state of the law requires that determination of criminal jurisdiction in Indian Country be accomplished through a complex analysis of sometimes amorphous factors.  Police, prosecutors, defense attorneys and judges must deal with this jurisdictional maze in all cases.  This confusion has made the investigation and prosecution of criminal conduct in Indian Country much more difficult.  This confusion and difficulty is perhaps most prevalent in domestic violence due to the high level of violence perpetrated in Indian County by non-Indian offenders.

The Oliphant case has had significant impact on the level of violence against women in Indian Country.  This was accurately reported by Amnesty International USA:
[The Oliphant decision] denies victims of sexual violence due process and the equal protection of the law.  Jurisdictional distinctions based on the race or ethnicity of the accused, such as the jurisdictional limitation here, have the effect in many cases of depriving victims of access to justice, in violation of international law and US constitutional guarantees.  (Tribal courts are the most appropriate forums for adjudicating cases that arise on tribal land, and, as this report finds, state and federal authorities often do not prosecute those cases of sexual violence that arise on tribal land and fall within their exclusive jurisdiction.)  This situation is of particular concern given the number of reported crimes of sexual violence against American Indian women involving non-Indian men (Amnesty International USA Report:  Maze of Injustice, p. 30).

I support Section 201 of the SAVE Native Women Act (“Act”) which establishes “special domestic violence criminal jurisdiction over all persons.”  (New ICRA Sec. 204(b)(1)) (Emphasis added.)  This provision of law provides a limited “Oliphant fix” and will empower tribes who are on the front lines of the efforts to fight domestic violence.  Under Section 201, the special criminal jurisdiction would apply only to Domestic Violence and Dating Violence and to Violations of Protection Orders.  Significantly, the proposed legislation emphasizes the fact that tribal exercise of this special jurisdiction is concurrent with the jurisdiction already existing with federal and state authorities.  This will enhance the resources and commitment tribes can apply to reducing domestic violence.  In addition, by clarifying that tribal protective orders can be issued and enforced by tribal courts against “any person” (Act, Sec. 202),  the Act assures that tribes now have significant authority both to prevent and to respond to domestic violence perpetrated by non-Indian offenders.
Dismissal of Certain Cases


Section 201 of the Act (new ICRA Sec. 204(d)) provides for dismissal of certain cases where the defendant in a tribal prosecution makes a pretrial motion to dismiss on the grounds that the offense did not involve an Indian, or on the grounds that there were insufficient ties to the Indian tribe.  The Act addresses the situation where there is a non-Indian defendant and non-Indian victim.  Although a strong argument can be made that tribes should have jurisdiction over all crimes, including domestic violence, committed on tribal lands, clear Supreme Court precedent has established that states have exclusive criminal jurisdiction where both the defendant and the victim are non-Indian.  Reversing this precedent is not necessary in order to achieve the goal of the Act:  protecting Native women against domestic violence.

The Act (new ICRA Sec. 204(d)(2)) addresses an issue that has plagued prosecuting in Indian Country:  how to properly address the question of Indian status.  This is an issue of jurisdiction and is, therefore, a question of law.  Such issues should properly be raised in pretrial motions before the court and not as matters of fact for a jury.  The Act properly requires that this question of jurisdiction be raised by the defendant pretrial or be held to have been waived by the defendant.


The Act (new ICRA Sec. 204(d)(3)) also provides that a case can be dismissed upon a pretrial motion of the defendant on the grounds that “the defendant and the alleged victim lack sufficient ties to the Indian tribe.”  (Emphasis added.)  By this provision, the legislation adds for the first time residence, employment and tribal membership as elements of the offense, which must be proven by the tribal prosecutor in order to avoid dismissal.  These additional elements undermine the effectiveness of the special domestic violence jurisdiction and the protection which tribes can provide in the face of domestic violence.  Police and prosecutors in Phoenix or Denver give no consideration to the ties a domestic abuse defendant has to the community.  Why should tribal authorities have to consider this factor?

Rights of Defendants

Section 201 of the Act (new ICRA Sec. 204(e)) sets forth that tribes exercising special domestic violence criminal jurisdiction must provide the defendant with specified rights.  The section provides that when a term of imprisonment of any length is to be imposed, all rights described in ICRA Sec. 202(c) should be applied.  ICRA Sec. 202(c) was recently codified in the Tribal Law and Order Act.  The current legislation properly coordinates the rights required under the Tribal Law and Order Act and the SAVE Native Women Act and provides clear guidance to the tribes as to the procedural rights they must establish and provide to defendants in cases under the Act.  

However, the Act (new ICRA Sec. 204(e)(3)) provides that the tribes must also provide “all other rights whose protection is necessary under the Constitution of the United States in order for Congress to recognize and affirm the inherent power of the participating tribe to exercise criminal jurisdiction over the defendant.”  This provision lacks clarity and certainty.  If Congress is going to require tribes to establish certain procedural protections for defendants in these cases, it should do so clearly.

From a practical perspective, the Act itself supports tribes’ ability to comply with it.  The grants (new ICRA Sec. 204(g)) will be necessary in order for tribes to establish the public safety and judicial infrastructure required by the Act.  The delayed effective date (Act Sec. 204(b)) will allow the tribes the time to establish that required infrastructure which is not already in place.  Finally, the Pilot Project provision (Act Sec. 204(b)(2)) allows those tribes that already have the judicial infrastructure in place to begin using the special jurisdiction before the effective date of the Act.
Petitions to Stay Detention

The Act (new ICRA Sec. 204(f)) incorporates the jurisdiction of the courts of the United States to address petitions for writ of habeas corpus in matters involving exercise of special domestic violence criminal jurisdiction.  By incorporating a right already codified under ICRA and affirmed by the Supreme Court,
 the legislation has incorporated a body of law with which tribes are already familiar.
  The Act also provides that, in conjunction with a petition for a writ of habeas corpus, the defendant in a special jurisdiction case can petition the court to stay further detention of that defendant by the tribe.  The Act also lays out criteria to be applied by the federal court in considering a motion for a stay.
The Act does not, however, specifically address the issue of exhaustion of tribal remedies by the defendant.  The case law on habeas corpus relief regarding the “legality of detention by order of an Indian tribe” (ICRA Sec. 203) is inconsistent as it relates to issues of exhaustion of tribal remedies.  The Act should address this by requiring that the defendant be required to exhaust tribal remedies or to demonstrate the futility of attempting to do so.

Amendments to Federal Assault Statute

Section 203 of the Act amends several provisions of Title 18, U.S. Code § 113, the most significant of which is to add an offense of assault by strangulation or suffocation.  This additional provision of federal law is consistent with similar laws that have been enacted at a state level.  For example, domestic assault by strangulation is a felony in Minnesota.  (See Minn. Stat. § 609.2247.)  The Minnesota definition of “strangulation” incorporates suffocation (“impeding normal breathing”).


In the definitions of “strangling” and “suffocating,” the proposed legislation not only punishes intentional and knowing strangulation and suffocation, but also reckless conduct.  Although reckless disregard of the safety of another can form the basis for criminal punishment, it is a lower standard of mens rea than intentional and knowing conduct.


Section 205(a)(2) of the Act also proposes to amend Title 18, U.S. Code § 113(a)(3), involving assault with a dangerous weapon, by striking the language “and without just cause or excuse.”  This provision mirrors Sec. 7(a)(2) (Technical Amendments) of the July 21, 2011, proposed legislation from the United States Department of Justice.  This proposed striking creates the risk that federal courts will conclude that Congress has determined that certain defenses, such as self-defense, are not available to defendants charged with assault with a dangerous weapon.  The Department of Justice does not explain in its submission letter why it seeks to strike this language from the statute.  However, striking such language from the statute is not necessary, as case law is clear that the existence of “just cause or excuse” for an assault is an affirmative defense and the government does not have the burden of pleading or proving its existence.
  Moreover, striking this provision for Title 18, U.S. Code § 113(a)(3) has nothing to do with addressing the issues of domestic violence upon Native women.  Therefore, the provision does not seem to be appropriate for the Act or otherwise.
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