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NATIVE WOMEN: PROTECTING, SHIELDING,
AND SAFEGUARDING OUR SISTERS,
MOTHERS, AND DAUGHTERS

THURSDAY, JULY 14, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:37 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. I call this hearing of the Committee on Indian
Affairs to Order.

Aloha and thank you for being with us today. Today’s hearing is
entitled Native Women: Protecting, Shielding, and Safeguarding
Our Sisters, Mothers, and Daughters.

The Committee will hear about some very difficult topics, issues
that, unfortunately, affect Native women every day in our Country.
For Native peoples, women are sacred. They bring life and nurture
us. They malama, in Hawaiian, they care for our peoples, and we
must malama them.

Many Native peoples mark the important stages of a woman’s
life with ceremonies and community celebration. Yet, many of the
Native women find themselves in unbearable situations that
threaten their security, stability, and even their lives.

Two in five Native women will suffer domestic violence and one
in three Native women will be sexually assaulted in their lifetime.
These statistics, these realities are unacceptable and we must act
to change this.

Women are also starting to tell their stories about being victim-
ized by traffickers who prey on them in our urban and reservation
communities, coercing them into prostitution. We will look at the
Violence Against Women Act and listen to providers, advocates,
and tribal leaders to learn what is working and what is not.

Violence against Native women affects each and every one of us.

Before we hear from our witnesses today, I would like to play a
short public service announcement from Minnesota entitled, “When
I Grow Up,” as an example of why we are here today.

[Public service announcement video played.]
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”"While I'm pregnant, I can keep our baby safe by not drinking,
smoking, or using drugs. But how are we going to keep her safe
after she’s born?

When I grow up, I look forward to dancing in pow-wows, going
to college, and being successful, but I don’t want to be one out of
three American Indian women to be raped or sexually assaulted in
her lifetime.

As relatives and friends of Native women, it is our responsibility
to stand up and speak out for every woman’s right to be safe in
her home and the community.

Sponsored by the Minnesota Indian Women’s Sexual Assault Co-
alition.”

[End of public service announcement video.]

The CHAIRMAN. I look forward to hearing from all witnesses as
to what next steps we can take to better prosecute and punish the
perpetrators. We will be looking for ways to keep women safe, em-
power them, and help them heal.

Vice Chair Barrasso, my good friend from Wyoming, is my part-
ner on this Committee and I am happy that we are able to work
together on this. Vice Chair Barrasso, would you like to make any
remarks?

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. I certainly would, Mr. Chairman. Thank you
very much and thank you for playing that When I Grow Up from
Minnesota. I think it is very telling and very chilling, and, as a
physician who has worked taking care of families in Wyoming, I
know the impact of this sort of violence. So I am so grateful that
you have brought in these experts today and that this is our topic.

Many times over the years this Committee has heard of the seri-
ous problems of public safety and violence against Native women
and children. Congress passed the Tribal Law and Order Act a
year ago. Next week will be one year. The Act was intended to ad-
dress many of these very issues and to also increase accountability
of Federal prosecutors and to improve training and coordination be-
tween law enforcement agencies, judiciary, and service providers.

We know that the Tribal Law and Order Act will not solve all
of the problems, including these problems, of violence against Na-
tive women, so I see it as a meaningful step, one meaningful step
in the direction of reducing the danger of domestic violence. But we
know that violence against Native women affects much more than
just the well being of that woman, and I think that very telling
tape that we played, When I Grow Up, talks about that, about safe-
ty and lack of safety. So it profoundly affects children and too often
children witness acts of violence against their mothers, against
their sisters, against their brothers, and sometimes, very unfortu-
nately, they are themselves the victims of violence and abuse.

The Congressional Research Service has noted several studies
which found that the exposure to violence alone has harmful affects
on our children. So exposure to violence impacts a child’s emotional
and behavioral development, it impacts their cognitive functioning,
their initiative, their personality style, their self-esteem and their
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self-control, and these problems, in turn, can increase the potential
for future acts of risky behavior, of violence or substance abuse.

So I look forward to hearing from the witnesses, from the experts
about what is being done and what can be done in our Indian com-
munities, so thank you, Mr. Chairman.

The CHAIRMAN. Thank you for your statement, Vice Chair
Barrasso.

Would any of the other members like to make comments? Sen-
ator Udall.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Akaka.

I think both you and Vice Chairman Barrasso have covered the
field here very well in terms of what we are facing. The one thing
I would add, as a State attorney general, I used to deal with this
issue and I had a statewide task force to deal with violence against
women, and the thing that we learned was that it is a cycle within
families, and it goes from one generation to the next generation.

And the key is breaking the cycle, and the way to do that in-
volves a number of approaches, but one of the most effective is let-
ting people know that you are going to have law enforcement on
the beat. And the disturbing thing about this GAO report and what
we are going to hear in this Committee is 50 percent of the cases
that are presented to United States attorneys are not prosecuted.

So if you don’t have the law enforcement person and the pros-
ecutor on the beat, then you don’t have that enforcement element.
So we need to find a way where the prosecution moves forward in
a very aggressive way on these kinds of cases so that the perpetra-
tors lénow that if they do something they are going to be pros-
ecuted.

So with that I want to thank you again, both of you, for calling
this hearing, and appreciate it very much and yield back, and ask
my full statement be put in the record.

[The prepared statement of Senator Udall follows:]

PREPARED STATEMENT OF HON. Tom UDALL, U.S. SENATOR FROM NEW MEXICO

Thank you, Chairman Akaka, for holding this very important hearing. The rate
of violence against women in Indian Country is abhorrent. This very vulnerable pop-
ulation struggles to survive domestic violence, sexual abuse and assault, and other
violent crimes in areas too rural for a quick response and full of jurisdictional holes.

The impact that domestic violence, sexual abuse, and sexual assault have on indi-
viduals and communities is severe. Survivors face years of healing overcoming psy-
chological and physical suffering, and communities cannot be whole when many in-
dividuals are struggling to cope with trauma from violence.

Addressing violence against women and children should be a priority for tribes,
federal agencies and congress. Together we must identify steps to ensure that every
native woman and child can live to her full potential free from fear of violence.

I was appalled by the findings of a recent GAO Report that US Attorney Offices
have a declination rate of about 50 percent for crimes related to Native Americans,
and that most of these crimes are domestic violence and sexual abuse. We must find
a way to equip IHS Hospitals, Tribal Law Enforcement, and Federal Law Enforce-
ment with the tools necessary to collect evidence and convict violent offenders.

As congress begins to contemplate reauthorization of the Violence Against Women
Act, I hope that we, as a committee, can work with the Judiciary Committee to
make sure that provisions specific to the needs of native women are included in the
final reauthorization. I look forward to hearing from the panels and am anxious to
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hear their input on improving VAWA and federal and tribal judicial responses to
violence against native women.

The CHAIRMAN. Thank you very much, Senator Udall.
Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you, Mr. Chairman, and thank you to
the Vice Chairman for his words, and to Senator Udall, both of
which I would like very much to associate myself with. Thank you
both for organizing this important hearing on how better to prevent
abuse against Native women. I am very pleased that we will hear
from two witnesses from Minnesota, Sherry Sanchez Tibbetts and
Sarah Deer, who are both leaders in the ongoing work to end and
prevent domestic violence and sexual assault. I look forward to
hearing from you both.

As the Chairman noted, as we heard in that chilling ad, the star-
tling fact is that one in three Indian women will be raped in their
lifetime, nearly 40 percent of Indian women experience domestic vi-
olence, and about 17 percent are stalked each year. These statis-
tics, along with anecdotal evidence, make it clear that we must
break the cycle, as the Senator from New Mexico talked about, the
cycle of violence, and better protect Native women.

When the VAWA, the Violence Against Women Act, was most re-
cently reauthorized in 2005, several critical provisions were added
to help meet the needs of tribal women, and this was a great start
in addressing the unique needs of Native victims of violence. Yes-
terday the Judiciary Committee held a hearing to highlight the
successful efforts of VAWA and we heard from advocates who testi-
fied on the many components of VAWA that have helped women
in all our communities be safer.

But the hearing also made me more aware that this law must
be updated to the current needs of women. It can better protect
stalking victims and better help State and local organizations in-
crease capacities for emergency and transitional housing, and I
can’t tell you how important that is. And VAWA can also better
serve Indian women like making sure that no survivor ever has to
pay a single dime for a rape kit.

I look forward to hearing from you all on how we can continue
successful programs and also improve VAWA to help keep Native
women safer.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Franken.

Senator Murkowski, from Alaska, would you like to make a
statement at this point in time?

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Mr. Chairman, I just want to thank you for
scheduling the hearing this afternoon, this oversight hearing, as we
examine the very difficult statistics that impact American Indian
and Alaska Native women. These are statistics that none of us are
proud of, and whether it is one in three Native women that will
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be raped in their lifetime, or one in four, the fact of the matter is
that any act of violence against any woman is simply unacceptable.

We have struggled for so long in our State to try to improve
these statistics and I wish that I could tell you that we are making
some progress, but I meet with far too many who tell me that there
is still so much that is kept in the shadows, still so much that con-
tinues, and as it continues we know the destruction that it causes
not only to the victim, but to the families, to those in the commu-
nities.

Something that I never thought would be a situation in my State
is that of a growing level of sex trafficking amongst our young Na-
tive women. I am told that they are considered “veratile” because
they can be trafficked either as Asian or Hawaiian on the Internet,
and we have had some really frightening instances of young women
coming into town, coming in from the villages, basically being
picked up off the street and lost, gone forever into these sex traf-
ficking rings, and the families never knowing where they are or if
they will ever come back.

I have had an opportunity to speak with law enforcement officers
in Anchorage, our largest city, to determine, well, how big is this?
Is this just one story in the newspaper today? And, unfortunately,
it is not, and I think we face these realities with a sense of help-
lessness at times.

Everything that we can do at the Federal level, at the State
level, and at the local level to shine the light on what is going on
and to help in any way that we can, we need to do so, so I appre-
ciate your efforts here today in helping to shine that light.

The CHAIRMAN. Thank you very much, Senator Murkowski, for
your statement.

As Chairman, it is my goal to ensure that we hear all who want
to contribute to the discussion. As I have done in the past, I want
to remind you of this and tell you that the hearing record is open
for two weeks from today and encourage everyone to submit your
comments in written testimony.

I want to remind the witnesses to please limit your oral testi-
mony to 5 minutes. Let me ask the witnesses to please take their
seats at the table. Thank you.

Tom Perrelli is the Associate Attorney General at the Depart-
ment of Justice, and Dr. Rose Weahkee 1s the Director of Division
of Behavioral Health at the Indian Health Service.

I want to welcome both of you and ask Mr. Perrelli to please pro-
ceed with your testimony.

STATEMENT OF THOMAS J. PERRELLI, ASSOCIATE ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. PERRELLI. Chairman Akaka, Vice Chairman Barrasso, and
Members of the Committee, thank you so much for holding this
hearing and shining a spotlight on an issue that cannot get enough
attention, and for bringing together experts to talk about how best
to protect, shield, and safeguard Native women from violent crime,
which is a very high priority for the Department of Justice as we
work in anticipation of the reauthorization of the Violence Against
Women Act this year. The Department has been engaging in com-
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prehensive discussions, including formal consultations with Indian
tribes, about how best to protect the safety of Native women.

As I think all of the Senators have indicated, violence against
Native women has reached epidemic rates, and not simply violence,
but we see in some communities murder rates of Native women at
10 times the national average. Tribal leaders, police officers, pros-
ecutors tell us of an all-too familiar pattern of escalating violence
that goes unaddressed, one beating after another, each one more
severe than the last, ultimately leading to death or severe physical
injury.

Something must be done to end this cycle of violence. For a host
of reasons, the current legal structure for prosecuting domestic vio-
lence in tribal communities is not well suited to combating this pat-
tern of escalating violence. Federal resources are stretched thin
and are often distant from where the violence occurs, and tribal
governments, police, prosecutors, and courts, which need to be an
essential part of the solution, often lack authority to address many
of the crimes.

Until this Committee acted last year with the Congress with the
Tribal Law and Order Act, tribal courts could only sentence Indian
offenders to one year in prison. It was an extraordinary achieve-
ment to move that to three years, and we think that that will make
a material difference in tribal communities going forward.

But still tribal police officers who respond to a domestic violence
call, only to discover that the accused is a non-Indian and, there-
fore, outside the tribe’s criminal jurisdiction, often mistakenly be-
lieve that they can’t even make an arrest. Not surprisingly, abusers
who aren’t arrested are more likely to repeat and escalate their at-
tacks, and research shows that the failure to arrest and prosecute
abusers only emboldens attackers.

We see three major gaps that Congress could address that in-
volve tribal criminal jurisdiction, tribal civil jurisdiction, and Fed-
eral criminal law for Federal prosecutors in Federal court. The first
is that the patchwork of Federal, State, and Tribal criminal juris-
diction in Indian Country has made it difficult for law enforcement
and prosecutors to adequately address domestic violence, particu-
larly the kinds of misdemeanor domestic violence, such as simple
assaults, that may ultimately lead to greater violence.

New Federal legislation could recognize certain tribes’ power to
exercise concurrent criminal jurisdiction over domestic violence
cases, regardless of whether the defendant is Indian or non-Indian.
Fundamentally, this builds on the philosophy of the Tribal Law
and Order Act, which recognized that tribal nations with sufficient
resources and authority will best be able to address violence in
their own communities; that law offered more authority to tribal
courts and prosecutors if certain procedural protections were estab-
lished.

Second, there is at least one court ruling out there that has
found that tribal courts have no authority to issue or enforce pro-
tection orders against non-Indians who reside on tribal lands. We
think that is actually contrary to what Congress tried to do in the
Violence Against Women Act and we think it is important to clarify
that in legislation.
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And the third thing is we have to recognize that Federal criminal
law has not developed in parallel in this area with respect to the
States. The States, in the area of domestic violence in particular,
have developed graduated sanctions for particular kinds of conduct,
recognizing that you need more severe sanctions as the conduct in-
creases in severity.

Federal law has not matched that over time, so we would propose
Federal legislation that would, again, more clearly track what you
see in State law, creating a one-year offense for assaulting a person
by striking, beating or wounding; a five-year offense for assaulting
a spouse, intimate partner, or dating partner, resulting in substan-
tial bodily injury; and a 10-year offense for assaulting a spouse, in-
timate partner, or dating partner by strangling, suffocating, or at-
tempting to strangle or suffocate.

We think those reforms would significantly improve the safety of
women in tribal communities and would allow Federal and tribal
law enforcement agencies to hold more perpetrators of domestic vi-
olence accountable for their crimes.

I thank the Committee very much for focusing on these issues
and look forward to answering your questions.

[The prepared statement of Mr. Perrelli follows:]

PREPARED STATEMENT OF THOMAS J. PERRELLI, ASSOCIATE ATTORNEY GENERAL,
U.S. DEPARTMENT OF JUSTICE

Chairman Akaka, Vice Chairman Barrasso, and members of the Committee:

Thank you for inviting me to testify today regarding how best to protect, shield,
and safeguard Native women from violent crime. The Department of Justice has
placed a high priority on combating violence against women in tribal communities.
In anticipation of this year’s reauthorization of the Violence Against Women Act
(VAWA), the Department has been engaging in comprehensive discussions, includ-
ing formal consultations with Indian tribes, about how best to protect the safety of
Native women. We are very pleased that you also are focusing on this critically im-
portant issue, and we look forward to working with you on it in the coming weeks,
months, and years.

The Epidemic of Violence Against Native Women

Violence against Native women has reached epidemic rates. One regional survey
conducted by University of Oklahoma researchers showed that nearly three out of
five Native American women had been assaulted by their spouses or intimate part-
ners. According to a nationwide survey funded by the National Institute of Justice
(NIJ), one third of all American Indian women will be raped during their lifetimes.
And an NIJ-funded analysis of death certificates found that, on some reservations,
Native women are murdered at a rate more than ten times the national average.
Tribal leaders, police officers, and prosecutors tell us of an all-too-familiar pattern
of escalating violence that goes unaddressed, with beating after beating, each more
severe than the last, ultimately leading to death or severe physical injury.

Something must be done to address this cycle of violence. For a host of reasons,
the current legal structure for prosecuting domestic violence in Indian country is not
well-suited to combating this pattern of escalating violence. Federal resources,
which are often the only ones that can investigate and prosecute these crimes, are
often far away and stretched thin. Federal law does not provide the tools needed
to address the types of domestic or dating violence that elsewhere in the United
States might lead to convictions and sentences ranging from approximately six
months to five years—precisely the sorts of prosecutions that respond to the early
instances of escalating violence against spouses or intimate partners.

Tribal governments—police, prosecutors, and courts—should be essential parts of
the response to these crimes. But under current law, they lack the authority to ad-
dress many of these crimes. Until recently, no matter how violent the offense, tribal
courts could only sentence Indian offenders to one year in prison. Under the Tribal
Law and Order Act of 2010 (TLOA), landmark legislation enacted last year in no
small part due to the efforts of this Committee, tribal courts can now sentence In-
dian offenders for up to three years per offense, provided defendants are given prop-
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er procedural protections, including legal counsel. But tribal courts have no author-
ity at all to prosecute a non-Indian, even if he lives on the reservation and is mar-
ried to a tribal member. Tribal police officers who respond to a domestic-violence
call, only to discover that the accused is non-Indian and therefore outside the tribe’s
criminal jurisdiction, often mistakenly believe they cannot even make an arrest. Not
surprisingly, abusers who are not arrested are more likely to repeat, and escalate,
their attacks. Research shows that law enforcement’s failure to arrest and prosecute
3busers both emboldens attackers and deters victims from reporting future inci-

ents.

In short, the jurisdictional framework has left many serious acts of domestic vio-
lence and dating violence unprosecuted and unpunished.

The Department of Justice’s Efforts to Combat This Violence

The Department of Justice has made, and is continuing to make, strong efforts
to investigate and prosecute domestic-violence cases in Indian country, including,
among other things:

e Deploying 28 new Assistant U.S. Attorneys whose sole mission is to prosecute
crime in Indian country.

e Instructing U.S. Attorneys to prioritize the prosecution of crimes against Indian
women and children.

o Establishing new domestic-violence training programs for law-enforcement offi-
cials and prosecutors alike.

e Creating a Violence Against Women Federal/Tribal Prosecution Task Force to
develop “best practices” for both Federal and tribal prosecutors.

But we believe that more needs to be done.

Areas Ripe for Legislative Reform

The Department of Justice sees three major legal gaps that Congress could ad-
dress, involving tribal criminal jurisdiction, tribal civil jurisdiction, and Federal
criminal offenses.

First, the patchwork of Federal, state, and tribal criminal jurisdiction in Indian
country has made it difficult for law enforcement and prosecutors to adequately ad-
dress domestic violence—particularly misdemeanor domestic violence, such as sim-
ple assaults and criminal violations of protection orders. New Federal legislation
could recognize certain tribes’ power to exercise concurrent criminal jurisdiction over
domestic-violence cases, regardless of whether the defendant is Indian or non-In-
dian. Fundamentally, such legislation would build on what this Committee did in
the Tribal Law and Order Act. The philosophy behind TLOA was that tribal nations
with sufficient resources and authority will be best able to address violence in their
own communities; it offered additional authority to tribal courts and prosecutors if
certain procedural protections were established.

Second, at least one Federal court has opined that tribes lack civil jurisdiction to
issue and enforce protection orders against non-Indians who reside on tribal lands.
That ruling undermines the ability of tribal courts to protect victims. Accordingly,
new Federal legislation could confirm the intent of Congress in enacting the Vio-
lence Against Women Act of 2000 by clarifying that tribal courts have full civil juris-
diction to issue and enforce certain protection orders involving any persons, Indian
or non-Indian.

Third, Federal prosecutors lack the necessary tools to combat domestic violence
in Indian country. New Federal legislation could provide a one-year offense for as-
saulting a person by striking, beating, or wounding; a five-year offense for assault-
ing a spouse, intimate partner, or dating partner, resulting in substantial bodily in-
jury; and a ten-year offense for assaulting a spouse, intimate partner, or dating
partner by strangling, suffocating, or attempting to strangle or suffocate.

The Views of Tribal Leaders and Experts

The Department of Justice has consulted extensively with Indian tribes about
these issues, including at the Attorney General’s listening conference in 2009, the
tribal consultations we held on TLOA implementation in 2010, our annual tribal
consultations under the Violence Against Women Act, and a series of tribal con-
sultations focused on potential legislative reforms in June of this year. All of these
consultations—indeed, all of the Justice Department’s work in this area, especially
in the wake of the TLOA’s enactment last year—have also involved close coordina-
tion across Federal agencies, including the Departments of the Interior and of
Health and Human Services.

Throughout these consultations, the common thread that ran through nearly all
the tribal input focused on the need for greater tribal jurisdiction over domestic-vio-
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lence cases. Specifically, tribal leaders expressed concern that the crime-fighting
tools currently available to their prosecutors differ vastly, depending on the race of
the domestic-violence perpetrator. If an Indian woman 1s battered by her husband
or boyfriend, then the tribe typically can prosecute him if he is Indian. But absent
an express Act of Congress, the tribe cannot prosecute a violently abusive husband
or boyfriend if he is non-Indian. And recently, one Federal court went so far as to
hold that, in some circumstances, a tribal court could not even enter a civil protec-
tion order against a non-Indian husband.

Faced with these criminal and civil jurisdictional limitations, tribal leaders re-
peatedly have told the Department that a tribe’s ability to protect a woman from
violent crime should not depend on her husband’s or boyfriend’s race, and that it
is immoral for an Indian woman to be left vulnerable to violence and abuse simply
because the man she married, the man she lives with, the man who fathered her
children is not an Indian.

Tribal Jurisdiction over Crimes of Domestic Violence

The first area for potential Federal legislation involves recognizing certain tribes’
concurrent criminal jurisdiction to investigate, prosecute, convict, and sentence both
Indians and non-Indians who assault Indian spouses, intimate partners, or dating
partners, or who violate protection orders, in Indian country. Such legislation would
not remove criminal jurisdiction from any government. Rather, it would recognize
that a tribe has concurrent jurisdiction over a tightly defined set of crimes com-
mitted in Indian country: domestic violence, dating violence, and violations of en-
forceable protection orders. To the extent those crimes can be prosecuted today by
{i‘ederal or State prosecutors, that would not be changed by enactment of new legis-
ation.

Similar to TLOA, such additional authority would only be available to those tribes
that guarantee sufficient protections for the rights of defendants. Tribes exercising
this statutorily recognized jurisdiction over crimes of domestic violence should be re-
quired to protect a robust set of rights, similar to the rights protected in State-court
criminal prosecutions. This approach would thus build on the Indian Civil Rights
Act of 1968, as amended in 1986 and 1990, and on TLOA. Tribes that choose not
to provide these protections would not have this additional authority.

Not surprisingly, expanding tribal criminal jurisdiction to cover more perpetrators
of domestic violence would tax the already scarce resources of most tribes that
might wish to exercise this jurisdiction. Therefore, new legislation could authorize
grants to support these tribes by strengthening their criminal-justice systems, pro-
viding indigent criminal defendants with licensed defense counsel at no cost to those
defendants, ensuring that jurors are properly summoned, selected, and instructed,
and according crime victims’ rights to victims of domestic violence.

Tribal Protection Orders

A second major area for new Federal legislation would deal with tribal civil juris-
diction. New legislation could confirm the intent of Congress in enacting the Vio-
lence Against Women Act of 2000 by clarifying that every tribe has full civil juris-
diction to issue and enforce certain protection orders against both Indians and non-
Indians. That would effectively reverse a 2008 decision from a Federal district court
in Washington State, which held that an Indian tribe lacked authority to enter a
protection order for a nonmember Indian against a non-Indian residing on non-In-
dian fee land within the reservation.

Amendments to the Federal Assault Statute

The third and final major area for Congress to consider involves Federal criminal
offenses rather than tribal prosecution. In general, Federal criminal law has not de-
veloped over time in the same manner as State criminal laws, which have recog-
nized the need for escalating responses to specific acts of domestic and dating vio-
lence. By amending the Federal Criminal Code to make it more consistent with
State laws in this area where the Federal Government (and not the State) has juris-
diction, Congress would simply be ensuring that perpetrators would be subject to
similar potential punishments regardless of where they commit their crimes. Specifi-
cally, new legislation could amend the Federal Criminal Code to provide a ten-year
offense for assaulting a spouse, intimate partner, or dating partner by strangling
or suffocating; a five-year offense for assaulting a spouse, intimate partner, or dat-
ing partner resulting in substantial bodily injury; and a one-year offense for assault-
ing a person by striking, beating, or wounding. All of these are in line with the
types of sentences that would be available in State courts across the Nation if the
crime occurred other than in Indian country.

Existing Federal law provides a six-month misdemeanor assault or assault-and-
battery offense that can be charged against a non-Indian (but not against an Indian)
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who commits an act of domestic violence against an Indian victim. (A similar crime
committed by an Indian would fall within the exclusive jurisdiction of the tribe.) A
Federal prosecutor typically can charge a felony offense (against either an Indian
or a non-Indian defendant) only if the victim’s injuries rise to the level of “serious
bodily injury,” which is significantly more severe than “substantial bodily injury.”

So, in cases involving any of these three types of assaults—(1) assault by stran-
gling or suffocating; (2) assault resulting in substantial (but not serious) bodily in-
jury; and (3) assault by striking, beating, or wounding—Federal prosecutors today
often find that they cannot seek sentences in excess of six months. And where both
the defendant and the victim are Indian, Federal courts may lack jurisdiction alto-
gether.

New legislation could increase the maximum sentence from six months to one
year for an assault by striking, beating, or wounding, committed by a non-Indian
against an Indian in Indian country. (Similar assaults by Indians, committed in In-
dian country, would remain within the tribe’s exclusive jurisdiction.) Although the
Federal offense would remain a misdemeanor, increasing the maximum sentence to
one year would reflect the fact that this is a serious offense that often forms the
first or second rung on a ladder to more severe acts of domestic violence.

Assaults resulting in substantial bodily injury sometimes form the next several
rungs on the ladder of escalating domestic violence, but they too are inadequately
covered today by the Federal Criminal Code. New legislation could fill this gap by
amending the Code to provide a five-year offense for assault resulting in substantial
bodily injury to a spouse, intimate partner, or dating partner.

And new legislation also could amend the Code to provide a ten-year offense for
assaulting a spouse, intimate partner, or dating partner by strangling, suffocating,
or attempting to strangle or suffocate. Strangling and suffocating—conduct that is
not uncommon in intimate-partner cases—carry a high risk of death. But the sever-
ity of these offenses is frequently overlooked because there may be no visible exter-
nal injuries on the victim. As with assaults resulting in substantial bodily injury,
Federal prosecutors need the tools to deal with these crimes as felonies, with sen-
tences potentially far exceeding the six-month maximum that often applies today.

Finally, the Major Crimes Act, which Federal prosecutors use to prosecute Indians
for major crimes committed against Indian and non-Indian victims, could be sim-
plified to cover all felony assaults under section 113 of the Federal Criminal Code.
That would include the two new felony offenses discussed above—assaults resulting
in substantial bodily injury to a spouse, intimate partner, or dating partner; and as-
saults upon a spouse, intimate partner, or dating partner by strangling, suffocating,
or attempting to strangle or suffocate—as well as assault with intent to commit a
felony other than murder (which is punishable by a maximum ten-year sentence).
Without this amendment to the Major Crimes Act, Federal prosecutors could not
charge any of these three felonies when the perpetrator is an Indian. Assault by
striking, beating, or wounding would remain a misdemeanor and would not be cov-
ered by the Major Crimes Act.

We believe that enacting reforms along these lines—dealing with tribal jurisdic-
tion over crimes of domestic violence, tribal protection orders, and amendments to
the Federal assault statute—would significantly improve the safety of women in
tribal communities and allow Federal and tribal law-enforcement agencies to hold
more perpetrators of domestic violence accountable for their crimes.

I thank the Committee for its interest in these critically important issues and for
its support.

Attachments
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LS. Department of Justice

OFfice of Legistative Affairs

Orffics of tha Assistant Atnmey General Waskinproe, DL 20530
The Honerable Joseph R_ Biden, Ir. July 21, 2011
Prasident

United States Senate

Washington, D.C, 20510

Dear Mr. President:

In amicipation of this year’s reautherization of the Violence Against Wormon Ast
(VAWA), the Department of Justice has been enpagring in comprehensive discnssions, ineluding
formal consultations with Indian tribes, about how best to protect the safety of Native wormen,
As you know, the Department has placed a high priority oo combaling violence against women
in tribal communitics. We now believe that this goal could be significantly advanced by new
Federal legislation.

Violence against Mative women has reached epidemic rates. One repionsl survey
eonducted by University of Oklahoma researchers showed that nearly three out of five Mative
American wormen had been assaulted by their spouses or intimate partacrs, According to a
nationwide survey funded by the National institute of Justice {INIJ), ane third of all American
Indian women will be raped during their lifetimes, And an WIJ-funded analysis of death
certilicates found that, on some reservations, Native women are murdered at a rate more than ten
times the national average, Tribal leaders, police officers, and prosecutars tel! us of an all-tao-
familiar patlern of escelafing violence that goes unaddressed, with beating after beating, each
more severe then the last, ultimately leading 1o death or severe physical injury.

Something must be done to address this eycle of violence, For a host of reasens, the
current legal structure for prosecuting domestie violence in Indian eountry is not well-sufted to
combating thiz pattem of escalating violence, Federal resources, which are often the only ones
that can mvestigate and prosecute these crimes, are often far away and stretched thin. Federal
law does nat provide the tools needed 1o address the types of domestic or daling violence that
elsewhere in the United States might lead to canvietions and sentences ranging from
approximately six months to five years — procisely the sorts of prosecutions that tespond to the
early instances of escalating vialence against spouses or intimste partners.

Tiibal governments — police, prosecutors, and courts — should be essential parts of the
response to these crimes, But under current law, they lack the authority to address many of these
crimes, Until recently, no matter how violent the offense, tribal courts could only sentence
Indian affendars ta one year in prison, Under the Tribal Law aod Order Act {TLOA), landmark
legislation thar Congress enacted last yaar, tribal cowts can now seatence Indian offenders for up
to three years per offense, provided defendants are given proper procedural protections,
including legal counsel. But tribal eourts have no authority at all to prosecute a non-Indian, even
if he lives on the reservation and is married to a tribal member, Tribal police officers wha
respond 1o a domestic-violence call, anty ta discover that the accused I3 non-Indian and therefore
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outside the tribe’s eriminal judsdiction, oficn mistakenly believe they cannot even make an
arrest. Mot surprisingly, abusers who are not arrested are more likely to repeat, and escalate,
their attacks. Research shows thot law enforcement’s failare ta arrest and prosecute abusers bath
emboldens attackers and deters vietims from reporting fature incidents.

In short, the jurisdictional framewock has left many serious acts of domestic violence and
dating violenece unprosecuted and unpunished,

‘The Depertment of Justice s therefore asking Congress to congider proposals to address
the epidemic of domestic violence against Mative women. Draft legislative languapge and un
explanntory document ore attached to this letter. Fhe legislation we propose would:

» Recognize certain tribes® coneurrent criminal jurisdiction to investigate, proseeute,
convict, and sentence both Indians and non-Indians who assault Indian spouses, mtimate
partners, or dating partners, or whe violate protection orders, in Indian country.

= Clerify that tribal courts have full civil jurisdiction to issue and enforce cerluin pratection
orders against both Indians and non-Indians.

»  Amend the Federal Criminal Code te provide a ten-year offense for assaulting 2 spouse,
intimate partner, or dating partaer by strangling or suffocating; a five-year offense for
assculting a spouse, intimate partner, or dating pertner resulting in substantial bedity
injury; and a one-year offense for assaulting a person by steiking, beating, or wounding,

We believe that these changes in Federal law will significantly improve the safety of
waomen in tribal communities and gllow Federal and tribal law-enforcement agencies to hald
more perpetraturs ol domestic violenee aceountable for their crimey. We look forward to
working with you on these eritically important issues.

Thank you for the opportunity to present these proposals. The Office of Management

and Budget has advised ws that there is no objection to submission of this legistative proposal
from the standpoint of the Administration’s program,

Sincerely,

PYATN

Ronald Weich
Assistant Attarney General

IDENTICAL LETTER SENT TO THE HOMORABLE JOHN A, BOEHNER, SPEAKER
OF THE U.8. HOUSE OF REPRESENTATIVES
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Title: To decrease the incidence of violent crimes against Indian women, to strengthen

. the capacity of Indian tribes Lo exercise their sovereign authority to respond to vialent

crimes committed against Indian women, and to ensure that perpetrators of vielent crimes
committed apajnst [ndian women are held acconntable for their eriminal behavior, and
for other purposes.

Be it enacted by the Senate and House af Representatives of the United States af
America in Congress assembled,

SECTION 1. TABLE OF CONTENTS.

"The table of contents for this new title of the Violence Against Women Act af 2011 is
as folfows:

Sec. 1. Tabie of contents.

Sec, 2. Tribal jurisdiction aver ¢rimes of domestic violence,
See. 3. Tribal profection orders,

Sec, 4. Amendments to the Federal assault statute.

Sec. 5. Bifective dates; pilot project.

Sec. 6. Severability.

Sec. 7. Technical amendiments.

SEC. 2. TRIBAL JURISDICTION OVER CRIMES OF
DOMESTIC VIOLENCE.

Subchapter [ of chapter 15 of tifle 25, United States Code (25 U.5.C. 1301 et seq.), is
amended by adding at the end the following new section:

“SEC. 1304. TRIBAL JURISDICTION OVER CRIMES OF
DOMESTIC VIOLENCE.,

“[&) DEFINITIONS.—In tlis section, the termn—

“(1) *dating violence’ means violence committed by a person who is or has been in
a social relationship of 2 romantic ar intimate nature with the vichim, as determined
by the length of the relationship, the type of relatonship, aind the frequency of
interaction between the persons Invalved in the relationship;

(2} “domestic violence’ means violence cammitted by a curcent or former spouse
of the victim, by = person with who the victim shares a child in common, by a
person who is cohabitating with or has cahabitated with the victim as a spouse, or by
4 person similarly situated to a spouss of the victim under the domestic- or family-
violence laws of an Indian tibe that has jurisdiction where the violence ocours;
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1 “(3) ‘Indian Civil Rights Act’ means sections 1301 to 1303, as amended;
2 “(4) “Indian country’ has the meaning given that term in section 1151 of title L3,
3 United States Code;
4 “(5) *narticipating tribe® means an Indian tribe that elects to exercise spocial
5 domestic-violenee criminal jurisdiction over the Indian country of such tribe;
[ (6 “protection arder’ means any injunction, restraining erder, or other order
7 issucd by a civil or criminal court for the purpose of preventing violent or threatening
] acts or harassment against, sexval viclence against, contact or communication with,
9 or physical proximity to, another person, including any termporary or final ofder
10 issucd by a civil or criminal court whether obtained by filing an independent acfion
11 or as a pendente lite order in another preceeding so long as any civil or criminal
12 order was issued in response to a complaint, petition, or motian filed by or on behalf
13 of a person seeking protection;
14 “(7) “special domestic-violence criminal jurisdiction® means Lhe criminal
15 jurisdiction that a participating tribe can exercise pursuast to this section but could
16 not otherwise exercise; and
17 "{R) *spouse or intimate partner’ has the meaning given that term in section
18 2266(7) of litle L8, United States Code.
19 ¥(b) NATURE OF THE CRIMINAL JURISDICTION,—
20 ¥(1) Natwithstonding any other provision of law, in addition to all powers of self-
i1 _ government recognized and affiemed hy the Indian Civil Rights Act, the powers of
22 self-govemment of participating tribes include the inherent power of those tribes,
23 hereby recopnized and affirmed, to exercise special domestic-violence criminal
24 jurisdiction aver all persons, subject to the limitations sct forth in this subchapter,
25 (2} A participating tribe shall exercise special domestic-violence criminal
26 Jurisdiction concurrently, not exclusively.
27 “(3) Nothing in this section creates or eliminates any Federal or State criminal
28 jurisdiction or affects the authority of the United States, ar any State govemment Lhat
29 has been delegated autharity by the United States, fo investigate and prosecute any
30 criminal viclation in Indian country.

31 *{(c) CRIMINAL CONDUCT.—A participating tribe may exercise special domestic-
32 violence criminal jurisdiction over a defendant only for criming] conduet that falls inta
33 one or bath of the following categories:

34 “{1) DOMESTIC VIOLENCE AND DATING VIOLENCE —Any act of domestic violence
35 or dating violence that is occurring or has cccurred in the Indian country of the

38 participating, tribe,

37 *(2) VIOLATIONS OF PROTECTION ORDERS —Any act that is occourring or has

38 uvccurred in the Indian eountry of the participating tribe and that vialates or violated

38 the relevant portion of 2 protection order that was issued against the defendant, is
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enforceable by the participating tribe, und is consistent with section 2265(b) of title
18, United States Code. In this paragraph, the tetm “relevant portion of a protection
order’ mezns the portion af such order that probibits or provides protection against

violent ar threatening acts or harassment against, sexual violence against, contaet or
commuaication with, or physical proximity to, another person,

“4d) DIsmISSAL OF CERTAIN CASES —

*(1) In a criminal praceeding in which a participating tribe exercises special
demestic-violence criminal jurisdiction, if the defendant files a preirial motion to
disimiss on the ground that the erime did not involve any Indian, the case shatt be
dismissed if the prosecuting teibe fails to prove that the defendant or an allcged
victim, or both, is an Indian.

*(2) In & criminal proceeding in which a participating tribe exercises special
domestie-violence criminal jurlsdiction, if the defendant files a pretrial motion to
dismiss on the ground that the defendant and the alleged victim lack sufficient ties 1o
the tribe, the case shall be dismissed if the prosecuting tribe fails to prove that the
defendant or an ejleged victim, or both, resides in the Indian country of the
prosecuting tribe, is employed in the Indian countey of the prosecuting tobe, aris a
spouse or intimate partner of & member of the proseculing tribe.

“(3) & koowing and voluntary failurc to filc a pretria motion under paragraph (1)
or paragraph (2) shall be deemed a watver,

“(4) In any criminal proceeding in which a participating tribe exercises special
domestic-viclence criminal jurisdiction based on a eriminel violation of a protectien

ordet, the “victim' shall be deemed to be the person or persons specifically protected
by the provision of the order that the defendant allegedly violated,

“{e) RIGHTS OF DEFENDANTS.—In 4 criminal proceeding in which a participating tribe

exercises special domestic-violence criminaf jurlsdiction, the tribe shall provide to the
defendant—

(1) all rights protected by the Indian Civil Rights Act;

“(2) if a tenn of imprisonment of any length is imposed, all rights described in
paragraphs (1) theough {5) of section 1302(c); and

*(3) all other rights whase protection would be raquired by the United States
Constitution in order 1o allow the participating Iribe to exerciss criminal jurisdiction
over the defendant.

*(£) PETITIONS TQ STAY DETENTION.—ARY persan who has filed a petition for a writ of

habeas corpus in & court of the United States under szetion 303 may petition that couet

to stay further execution of his kribal detention. The court shalt grant the stay ifit linds
that there is a substantizl likelihood that the habeas carpus petition will be granted and,
after giving the alleged victim or victims of the patitioner an cpportunily o be heard, also
finds by clear and convincing evidence that, under conditions imposed by the coust, the
petitioner is nat likely to flee or pase a danger to any persan or to the community if
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released.

“(g) GRANTS TO TRIBAL GOVERNMENTS,—The Attaraey General may award grants to
the governments of Indian tribes {or to autharized designecs of those governments} to—

“(1) strengthen tribal criminal-justice systems, including law enforcement
{including the capacity ta enter information into and obtain information from
national crime jnformation databases), prosecutior, trial and appelfate courts,
prabution, detention and corractional fuciiiifes, ultemative rehabilitation centers,
culturally appropriate services and assistance for victims and thelr families, eriminal
codes, and rules of criminal pracedure, appellate pracedure, and evidenes, to assist
tribes in exercising special domestic-violence criminal jurisdiction;

“(2) provide indigent crimina! defendants with the effective assistonce of licensed
defense counsel, at no cost to those defendants, in eriminal proceedings in which a
tribe is prosecuting a crime of domestic or dating vialence or a criminal violation ofa
protection order;

*(3) ensure that, in eriminal proceedings in which a participating tribe exercises
special domestic-violence eriminal jurisdiction, jurars are summoned, seiected, and
instructed in a manner consistent with al! legal requirements; and

“(4) accord victims of domestic violence, dating violence, and protection-order
violations a set of crime victims’ rights similar to those described in section 3771(s)
of title 18, United States Code, consistent with tribal law and custorn.

h) AUTHORIZATION OF APPROPR(ATIONS,—There are authorized to be appropriated
such sums as may be necessary for the grants described in subsection (g} and to provide
training, technical assistance, data collection, and evaluation to improve the criminal-
justice systems of participating tribes,

“(i} NONSUPPLANTATION.—Amaunts made available under this subchapter shall be
used to supplement and not supplant ather Federal, State, tribal, and local funds expended
to further the purposes of this subchapter.”.

SEC. 3. TRIBAL PROTECTION ORDERS.

Scetion 2265 ol title 18, United States Code, is amended by striking subsection {g) and
inseriing the following:

“(e) For purposes of this scction, a court of an Iadian tribe shall have full civil
jurisdiction to issue and enforee protection orders involving any persons, including
nuthatity to enforce any orders through civil cantempt proceedings, exclusion of violators.
[rom Indian lands, and other appropriate mechanisins, in matiers arising anywhere in the
Indian country of the Indian tribe (as defined in section 1151 af title 18) or otherwise
within the authority of the Indian tribe.”,

SEC. 4. AMENDMENTS TO THE FEDERAL ASSAULT
STATUTE.
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{2) ASSAULTS BY STRIKING, HEATING, OR WOUNDMNG.—Section 113{a)4) of title 18,
United States Code, is amended by striking “six months” and inserting “1 ycar™,

{b) AssAuULTS RESULTING IN SUBSTANTIAL BopiLy InJury.—Section 1L3(a)(7) of title
18, Uniled States Code, is amended by striking “substantial bodify injury toan
individual wha hns not attained the ape of 16 years” and inserting "substantial
bedily injury 10 a spousc or intimate partner, a dating partncr, or an individual who
has not attained the age of 16 years™,

(c) ASSALLTS BY STRARGLING OR SUFFOCATING.—Section | 13(a) of title 18, United
States Code, is amended by adding at the end Lhe following new paragraph:

“{8) Assault upon a spouse or iolimate pariner ar dating pariner by strangling,
suffocating, or attempting, to strangle ar suflocale, by 2 fine under this title or
imprisonment for not more than len years, ar both.™.

{d} DEFINITIONS.,—Section [13(b) of title 18, United States Code, is amended—
(1) by striking *As used in this subsection™ and inserting “As used in this section™;
(2) in purugraph (1), by striking “and™;
(3) in parugraph (2), by striking the period and inserting a semicalon;
{#4) by adding at the cnd the [ollowing new paragraphs:

“(3) the term “dating partner’ has the meaning given that term in section 2266(10);

“{4) the term *spouse ot intimate pariner’ has the meandng givea that torm i
secton 2266(7);

“(5) the term ‘strangling’ means intentionally, knowingty, or recklessly impeding
the iormal breathing or circulation of the blood of a person by applying pressure to
the throat or neck, regzrdless of whether such conduct results in any visible injury
ard regardless of whether there is any inlent Lo Kill or protractedly injure the vietim;
and

“(6} the term ‘suffocaling’ means intentionally, knowingly, or recklessly impeding
the normal breathing of 1 person by covering the mouth of the person, the nose of the
persen, or both, repardless of whelher such conduct results in any visible injury and
cegardless of whether there is any intent to kill or prolractedly injure the vietim.”.

(e) INDLAN MAJOR CRIMES —Section 1153(a) of title 18, Unlted States Code, is
amended by striking “asssuit with inteat to commit murder, assault with &
dangeraus weapon, assault resulting in scrious bodily infury (as defined in section
1363 of this title)” and inserting “a felony assault under section 113%,

SEC. 5. EFFECTIVE DATES; PILOT PROJECT.

(a) GENERAL EFFECTIVE DATE—Except s provided in subsection (b), this new title
shall take effect on the date of enactment of this Act.
(b) EFFECTIVE DATE FOR SPECIAL DOMBSTIC-VIOLENCE CRIMINAL JURISDICTION,~—
(1} IN GEMERAL.—Except us provided in paragraph (2}, subseetions (b), (c), (d), and
(c) of section 1304 oftitle 23, United Statas Cade, as added by section 2 of this
new titlc, shall take effect on the date 2 years after the date of enactinent of this
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Act.
(2) PILOT PROJIECT

(A) TN GENERAL,—At any time within 2 years after the date of enactment of
this Act, an [ndian tribc may ask the Attomey Generel ta designate the tribe as a
participating tribe on an accelerated besiz. The Attomey General {or his
designee) may grant such a reguest after coordinating, with the Secretary of the
[nterior (or his designee), consulting with Indian ribes, and concluding that the
criminal-juslice system of the requesting tribe has adequats safeguards in place
to pratect defendants’ rights, consistent with section 1304(e) of titie 25, United
States Code, as added by section 2 of this new title.

(B} CFFECTIVE DATES FOR PILOT-PROJECT TRIBES.—An Indian tribe whose
request is granted may commence exercising special domeslic-violence criminal
Jjurisdiclion pursuant ta subsections (b}, (c), (d), and (e) of section 1304 of title
23, United States Code, as added by section 2 of this new title, on a date
established by the Attorney General, after consultation with such ribe, bul in no
event later than the date 2 years afier the date of enactment of this Act. The
tribe may continue exercising such jurisdiction thereafter.,

SEC. 6. SEVERABILITY.

1 any pravision of this Act, on amendment made by this Act, or the application of such
a provision or amendment to any individual, entity, or circumstance, is determined by a
court of competent jurisdiction to be invalid, the remaining provisivns of this Act, the
remaining amendments made by this Act, and the application of those provisions and
amendmenls to individuals, entities, or circumstances ather than the afTected individual,
entity, or ¢ircurnstance shal] not he affected,

SEC. 7. TECHNICAL AMENDMENTS.
{a) AssauULTS. —Scction 113(a} of title 1§, United States Code, is nmended—

(1) In paragraph {1), by striking “Assault with intent to commit murder, by
imprisonment for ot maore than twenty years™ and inserting “Assault with intent to
cominit murder or & felany under chapter 1094, by a fine under this title or
imprisonment for not more Lhan twenty years, or both™

(2} in paragraph (3), by striking “and without just cause or excuse” and by striking
the comima immediately following those words; and

(3) in parapraph {7), by striking “fine” and inserding “& fine”.

(b} REPEAT OFFENDERS —Section 2265A(b)(1XB) of title 18, United States Code, is
amended by inserting “or tribal™ alter “State™,
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Questions and Answers on
Proposed Federzl Legislation to Help Tribal Communities
Combat Violence Against Native Women

The Depariment of Justice is proposing new Federal legislation to
better protect women in tribal communifies from violent crime. The
following Questions and Answers explain the proposed legislation’s
overall purposes and ils substantive provisions, scction by seetion.

OVERVIEW
‘What are the key gaps in current low that the proposed legislation woull GI?

The Department of Justice sees three major legal gaps that Conpress could address,
involving iribal criminal jurisdiction, tribal civil jurisdiction, and Federal criminal
affensea,

First, the palchwork of Federal, state, and tribal eriminal jurisdiction in Indian country
has made it difficult for law enforcement snd prosecutors 1o adequately address domestic
violence — particutarly misdemeanor domestic violence, such as simple assaults and
criminal vinlations of protection orders. The Depariment therefore is proposing Federal
legislation recognizing certain tribes® power to exercise concurrent criminal jurisdiclion
over domestic-violence cases, regardless of whether the defendant is Indian or non-
Indian, Fundamentally, such legislation would build on the Tribat Law and Order Act of
2610 (TLOA). The philosophy behind TLOA was that tribal natfons with sufficient
resources and authority will be best able (o aliress violenee in their own eommunities; it
offered additional authority to tribal courts and prosecutors if eertain pracedural
pratections were established,

Second, et least one Federal eoutt has opined that tribes lack civil furisdiction to issue and
enforce protection anlers apainst non-Indians wha teside on tribal lands. That ruling
undermines the ability of tiibal courts to protect victims, Accerdingly, the Department is
proposing Federal legislation to confirm the intent of Congress in enacting the Vielenue
Against Women Act of 2000 by ¢larifyinyg that ribal courts have full civil jurisdiction to
issus and enforce certain protection arders involving any persons, Indian or non-Indian,

Third, Federal prosecutors lack the necessary tools to combat domestic violence in Indian
country. So the Department is proposing Federal legislation ta provide a one-year
offense for assaulting o person by striking, beating, or waunding; z five-year offense for
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ossaulting a spouse, intimate pariner, or dating partner, resulting in substantial bodily
infury; and & ten-year offense for assaulting a spouse, intimate partner, or dating partner
by strangling, suffacating, or attenipting to strangle or suffocate.

How significant a problem is domestic viclence in tribal communities?

Wialence apainst Native women bas reached epidemic rates. One regional survey
canducted by University of Oklahoma researchers showed that nearly thres out of five
Native American women had been assaulted by their spouses or intimate partners.
According {0 a nationwide survey funded by the National Institute of Justice (NIJ), one
third of all American Indian women will be raped during their lifetimes. And an N1J-
funded analysis of death certificates found that, on some reservations, Native women are
murdered at a rate more than ten times the national everage. Tribal leaders, police
afficers, and prosueutars tell us of an all-tao-familiar pattem of escalating violence that
goes unaddressed, with beating after beating, each more severs than the last, ultimarely
leading to death or severe physical injury.

Something must be done ta address this cycle of violence. For a host of reasons, the
current legal structure for prosecuting domeslic violenee in Indian country is not well-
suited to combating this pattzm of escalating vielence. Federal resources, which arce
ofterl the only ones that can investigate and proscente these crimes, are often far away
and stretched thin, Federal law does not provide the tools nceded to address the types of
domestic or dating violence that elsewhere in the United States might lead to convictions
and setences ranging from appreximately six manths to five years — precisely the sorts
of proseeutions that respond to the early instances of cscalating violence agalnst spouses
or intimatc partnets.

Tribal zoveraments — palice, prosecutors, and courts — shauld be essential parts of the
respense to these crimes, But under current law, they Jack the authority to address many
of these crimes. Until recently, no matter haw vielent the offense, tribal courts could
only sentenee Jndian offenders to one year in prison, Under the Tribal Law and Order
Act (TLOA), landmark legislation that Congress enacted [ast year, iribal courts can now
sentence [ndian offenders for up te three years per offense, provided defendants are given
proper procedural protections, including legal counsel. Bt wibal couris have no
autherily at all to prosecute a non-Indian, even if hie lives on the reservation and is
merried to a tribel member, Tribal police officers who respond to a domestie-vialence
call, only to discover thar the aceused is non-Indian atd therefore outside the tribe’s
criminal jurisdiction, often mistakenly believe they eannot even make an arrest. Not
surprisingly, abusers who are not arrested are mare likely to repest, and escalate, their
attacks. Research shows that law enforcement’s failure to arrest and prosecute abasers
both embaldens altsekers and deters victims from reporting luture ineidents,
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In short, the jurisdictienal framework has left many scrious acts of domestie violence and
dating vioknce unprosesuted and unpunished.

Has the Department of Justice consulted with Indian tribes about this proposal?

Yes. Consistent with Executive Order 13175 and President Obama’s Movember 3, 2009
Memorandum o tribal consultation, the Department of Justice has been cansulting with
iribal leaders sbout public safety generally and gbout vislence egainst women
specifically. We have discussed these Issucs at many sessions, including the Attomey
General’s Histening conference in 2009, the tribal consultations thal we held an Tribal
Law and Order Act implementation in 2010, and our arnual tribal consultations under the
Violence Against Women Act in Prior Lake in 2008, in Aibuquerque in 2007, in Palm
Springs in 2008, in St. Paul in 2009, and in Spokanc last October,

Moreaver, the Depariment held tribal consultations focused on this legislative proposal in
Milwaukee en June 14, 2011, and by conference calls with tribal leaders on June L6 and
17,2011, The Department also received extensive written comments on the proposel
from tribel leaders and domestic-violencs cxperts thronghout the country.

All of these consuitations — indeed, all of the Justice Department’s work in this arca,
especially in the wake of the TLOA’s enactment last year — has also invalved close
coordination across Federal agencies, including the Departments of the [nterior and of
Health and Human Servicas.

What were the main points that fribal leaders made during these consultationsg?

The cemmmon thread that ran Lhrongh nearly all the tribal input focused on the need for
greater tribal jurisdietion over demestic-violence cases — very much along the lines of
what the Depariment of Justice is proposing here.

Specifically, iribal lsaders expressed concern that the erime-fighting tools cumently
available to their prosecutors differ vastly, depending on the race of the domestic-
violence perpetrator, 1f an Indian woman is battered by her husband or boyfifend, then
the tribe typically ean prosecote him if he is Indien. But absent an express Act of
Congress, the tribe cannot prosecuts a violantly abusive husband or boyfriend if he i
non-Indian, And recently, one Federal court wenl 5o far as to hold that, in some
citcumstanes, 4 tribal court could naf even enter a civil pretection order against & non-
Indian husband.

Faced with these criminal and civil jurisdictional limitations, tribal leaders repeatedly
have told the Department that a tribe’s ability to protect a woman ffom violent erime
should not depend an her husband’s or bay{riend’s race, and that it is immoral for an
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Indian woman te be left valnerahle to viclence and abuse simply because the man she
married, the man she lives with, the maa wha fathered her children is not an Indian.

TR1BAL JURISHCTION OYER CRIMES OF DOMESTIC VIOLENCE {SECTION 2}

‘What would section 2 of the preposed legislation — pn “Tribal Jurisdiction over Crimes of
Damestic Vialenee” — accomplish 7

Section 2 would recognize certain tribes® concwrent criminal jurisdiction to investigate,
prosecute, convivt, and sentence persons who assault indian spouses, intimaue parners, or
dating pattners, or whe violate protection orders, in Indian country.

Could any tribe be a *participating tribe”?

Any federally recognized Indian tribe could elect to become a “participating tribe,” 50
long 85 (1) it exereises powers of self-govemment over an arca of Indian couniry and ()
it adequatcly protects the rights of defendants. Those two requirements Tollew long-
standing principles of Federal Indian Jaw,

Why does the proposed leglslation state that exercising this criminal jurisdiction Is an
“inherent power” of the tribe?

Under this proposed legislation, when a tribe prosecutes an accused perpetrator of
domestic violence, it would be exercising an inherent tribal pawer, not a delegated
Federal power. Chne praclical consequence would be to reader the Double Jeopardy
Clause inapplicable to sequential prosccutions of the same act of domestie violence by
the tribe and the Federsl Government (Just as the Clavse Is inapplicable to sequential
prosecutions by a State arrd the Federal Government). For exomple, if a tribe
unsuccesstully prosecuted & domestic-vialene case under the autharity recognized in this
legislation, the Federal Government would net then be barred from proceeding with its
own prosecution of the same defendant for g disercte Federal offense. That is the normal
rule when prosecutions are brought by two separate sovereigns.

‘Whnt does the proposed legislation mean in stating that tribes will exercise this jurisdsction
“eoncurrently, not exclusively”?

Weither the United States nor anty State would lose any criminal jurizdiction under this
proposed legislation. The Federal and Swate povernments could still prosecute the some
crimes that they currently cen prosecute. But in addition, tribes could prosecute some
crimes that they cantiot currently prasecute, In many parts of indian couniry, this
slatulorily recognized tribe! criminal jurisdiction would be concurrent with Federal
jurisdiction under the General Crimes Act (alsa known as the [ndizn Country Crimes
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Act). In some paris of Indian country, however, it would be concurrent with State
jurisdiction under Publie Law 280 or an analogous statute.

Without this proposed legislation, do tribes hove any crimiunal jurisdiction over domestic-
violence cases?

Yes. Even without this new legislation, generally tribes already have criminal
Jjurisdiction over domestic-viclence and dating-violence crimes cemmitted by Indians
{but not by non-{ndians) in lndian country. Because existing jurisdiction is expressly
excluded from the proposed legislation’s definition of “special domestic-violence
criminal jurisdietion,” existing tribal jurisdiction over crimes committed by Indians
wauld be unaffected by this legislation.

¥hat types of crimes would this proposed legislation cover?
The propesed legislation is narrowly tailared to cover three types of crimes:

s Domestic violence.
s Dating violence.
*  Violations of pratection orders.

Could a tribe use this new Iaw to prosecute erimes that oceur off the reservation and
outside of Indian country?

No.

Why wauld pratection orders need to be “enforceable’” and ¥consistent with section 2265(b)
of tlile 18, United States Code,” to form the basis of a fribak criminal offense?

That lanpuage ensures that the person apainst whom the protection arder was issued was
given reasonable notice and an opportunity to be heard, which are essential for pratecting
the right i due process, [fthe accused had no chance of leamning that a protection erder
was being ssucd ageinst him, a violation of the order, by itself, would not be a criminal
affense.

For & crime involving domestic violence, dating vielence, or the vinlation of an enforceable
protection order, waunld the specific elements of (he eriminal offense he determined by
Federsl law or by trital [aw?

Tribal [aw,
‘What is the purpose of the subsection on *Dismissal of Cerigin Cases”?

This subsection clarifies that tribes would ot have eriminal jurisdiction over cases in
which neither the accused nov the vietim is [ndian. Since at least the late nineteenth
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century, criminal cases invalving ouly non-Indians have been understood to rest within
the exclusive jurisdietion of the Siate where the offense cecurred, This legislution would
not alter that long-standing rule. Likewise, this subsectian states that tribes would not
have criminal jurisdiction over cases in which nefther the accused not the victim has
sufficient ties 1o the bibe,

What rights of criminal defendanty are protected by the Indian Civil Rights Act and
therefore would be protected under this proposed lepislation?

Since Congress enacted it in 1968, the Indian Civil Rights Act has protected individual
liberties and constrained the powers of tribal governments in much the same ways that
the Federal Constitution, especially the Bill of Rights and the Fourteenth Amendment,
limits the powess of the Federal and State govermnments. The Indian Civil Rights Act
prolects the following rights, among others:

= Theright against unreasonable search and seizures.

» The right not to be twice put in jecpardy for the same offense.

» Theright not to be compelled to testify egeinst onesclf iz o eriminol case.

The right to a speedy and public trigl,

The right to be informed of the nalure aid cause of the accusation In a criminal ease,

The right to be confronted with adverse witnesses.

» Theright to compulsory process for obiaining witnesses in one’s favor.

« Theright to have the assistance of defense counsel, at ene’s owal expense,

s Therights against excessive bail, excessive tines, and eruel and unusual punishments.

s The ripht to the equal protection of the tribe®s laws.

« The right not to be deprived of l{berty ar property without due process of law.

» Theright to a trial by jury of not lcss than six persons when accused of'an offense
punishahle by imprisonment.

= The right 1o petition a Federal court for habeas corpus, to challenge the lepality of
one’s detention by the tribx.

What are the “rights described In paragraphs (1) through (5) of seciion 1302(c),” which
also would e profected under this proposed legislation?

In 2010, Congress passed the Tribal Law and Order Act, which (among other thinps)
smended the Indian Civil Rights Aet to allow tribal courts tn impnse longer sentences. In
return, the 2010 amendments require tribal courts imposing longer sentences to undertake
additional measures to safeguard defendants’ fights. The Department's proposed
legislation would apply these additional safeguards 1o domestic-violence cases with
shorter senteuces, as well:
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* ‘The right to effective assistance of counsel at least equal to that guarantecd by the
United States Constitution.

« The right of an indigent defendant fo the assistance of a licensed defense attorney at
the tribe’s expense.

# The right to be tried by = judge with sufficient legal training who is licensed to
practice law,

» The right to access the tribe’s crirninal laws, rules of evidence, and rules of criwinal
procedure,

s The right to an andio or other revording of the trial proceeding and a record of other
criminal proceedings.

Under the proposed law, would a tribe exercising his jurisdietion be required fo provide
counsel for indigent defendants in all cases where imprisonment is imposed?

The proposed [zgislation would require participating tribes to provide all indigent non-
Indian domestic-vialence and dating-vinlence defendants with licensed defonse counsel
in any criminal procesding where imprisonment is imgosed, regardless of the length of
the sentence. It is also quite possibie that the Indian Civil Rights Act or tribal law would
be interpreted to require (hat those same tribes then must provide appointed counsel to
similarly situated Indian defendants.

Although certain indigent defendants would not have to pay for an attorney, the proposed
legislation would awthorize Federal grants to help tribes cover these costs.

What is the purpose of the constitutional catch-al provisian®?

In addition te the rights described in: the Indian Civil Rights Act and the Tribal Law and
Order Act, paragraph (3) of proposed section 1304(e) would require a participating tribe
to provide the defendant with all rights whose protection wanld be required by the United
States Constitution in order to allow that tribe Lo cxereise criminal jurisdiction over the
defendant. Given (hat parapeaphs (1) and (2} of this praposed sectlon would already
protect most of the rights that a eriminal defendant in State (or Federal) court has under
the Fedcral Constitution, the set of additionsl rights, if any, that would be capturcd by this
parageaph will ultimately be fleshied out by fribal courts and by Federal courts reviewing
habess corpus petilions, One indirect effeot of this constitutione! catch-all provision
night be te encoarage parlicipating tribes {and wribes that aspirc to participate) to provide
all the same protections that wonld be provided in Federal and State courts.

What avenues fur appellate or habeas review would be avajlable o defendants?

Defendants typically would have a direct right Lo appeal to a tribal (or intariribal)
appellate court, And the Indian Civil Rights Act pives any defendant detained by order
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of un Indian tribe the right to seck release by petitioning # Federal distriot court for a writ
of habeas carpus. There would, however, be na direct right of appeal to 2 Federal court.

‘What is the purpose of the subsection on “Fetitions to Stay Detenfion™?

This subsection, which would apply to any habeas corpus proceeding under the Indian
Civil Rights Act, would clarify lhe current legal standards for determining whether a
person can be released from tribal detention prior to final reselution of his habeas
petition.

‘Why does the bill authorize Federal grants to tribal gavernments?

Expanding tribal criminal jurisdiction to cover more perpetrators of dumestic violence
wonld tax the already scaree resources of most tribes that inight wish ta pacticipate.
Therciore, the proposed lepislation would authorize a nsw grant program lo support
tribes that ave or wish to become participating tribes.

TRIBAL PROTECTION ORDERSG {(SECTION 3)

What would section 3 of the proposcd legislation — on “Tribal Praicetion Orders” —
accamplish?

Seetion 3 wonld confirm the intent of Congress in enacting the Violence Against Women
Act of 2000 by clarifying that every tribe has full civil jurisdiction to Issue and enforce
certain pratection anlers involving any persons, [ndian or non-Indian, This section would
effectively reverse Marrizez v, Maortines, 2008 WL 5262793, No. C08-55-3 FDB (W.D.
Wash, Dec 16, 2008), which held that an Indian tribe lacked authoriky to enter a
protection order for & nonmember Indian against a non-Indian residing on non-Indian fec
land within the reservation.

AMENDMENTS TGO THE FEDERAL ASSAULT STATITE (SECTION 4)

‘What would section 4 of the proposcd legislation — on ¥ Amendments to the Federal
Assaule Statnte” — accomplish?

Section 4 would amend the Federal Criminal Code to provide a ten-year offense for
assaulting a spouse, intimate partner, or dating partner by strengling or suffocating; «
five-year offunse for assaulting a spouse, intimate parmer, or dating partner resulting in
substantial bodily injury; and a one-year offense fur assaulting a person by striking,
beating, ot wounding. {The amendments would not directly affect tribal prosccutions.)
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‘Why are amendments to the Federal assault statute needed?

The proposed legislation would enable Federal prosecutors more effectively to combat
three Lypes of assault frequently committed against woren in Indian country —— assanit
by strangling or se{Tocating; assault resulting in substantial bodily injury; and assault by
striking, beating, or wounding,

Existing Federal law provides a six-month misdemeanor assault or assault-and-battery
affense that can be charged against a non-Indian (bul not against an Indian) who commits
an ucl of domestic violence ageinst an Indian victim, (A sintilar crime committed by an
Indiar would fall within the exclusive jurisdiction of the tribe.) A Federal presecutor
typically can charge a fefony offense (pgainst either i Indian or 2 non-Indian defendant)
only if the victim’s injuries rise to the level of “serious bodily injury,” which is
significantly more severe than “substantial bodily injury.”

So, in cases involving any of these three types of assaulls — (1) assault by strangling or
suffocating; (2) assault resulting in substantial (but not serious) bedily injury; and (3)
assault by striking, beating, or wounding — Federal prosecutars taday often find that
they canuot seek sentences in excess of six months, And where both the defendant and
the victim are [ndian, Fedetal courls may lack jurisdiction altogether,

How would the proposed amendments to the Federal assault statute compare ta State
criminal [aws?

I general, Federal criminal law has not developed over time in the same manner as State
criminal laws, which have recopnized the need for escalating responses to specific acts of
domestic and dating viclence. Amending the Federal Criminal Code ta make it more
consistenl with State laws in 1his area where the Federl Government (and not the State)
has jurisdiction would simply ensure that perpetrators would be subjzct to similar
potential punishments regardless of where they commit their erimes, The maximum
sentences proposed here are in line with the types of sentences that would be available in
State courts across the Mation if the erime accuired other than in Indian country,

What would the language an “Assaults by Striking, Reating, or Wounding” accomplish?

This language would increase the maximum sextence from six months to one yeur for an
agstmlt by striking, beating, or wounding, committed by a nop-Indian against an Indian in
[ndian country, (Similar assaults by Indians, committed in Indian country, would remain
within the tribe’s exelusive jurisdiction.) Although the Federal offense would remain a
misdemeanor, increasing the maximum sentence to one ysar would teflect the fact that
this is a serious offense that often forms the first or second rung on a ladder to more
severe acts of domestic violence.
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What would the [anguage om “Assaults Resulting in Substantial Bodily Injury”
accomplish?

These assaults sometimes form the next several mngs on the ladder of escalating
domestic violance, but they toa are imadequately covered weday by the Federal Criminal
Caode, Under current law, an assault resuliing in “serfous” bodily injury is subjecltoa
maximum ten-year senterice; and an assault resulting in “substantial” bodily injury
{which is less severe) is subject to a maximum five-year sentence il the viclim is less than
16 years old. But if an adull Indian victim sulfers u substantial bodily injury at the hands
af her spouse or intimate partner or dating parmer, Lypically the sentence will be capped
at six months if the perpetretor is non-Indian and there will be no Federal jurisdiction at
all if the perpetrator is Indian, The proposed legislation would fill this gap by amending
the Federal Criminal Code to provide a five-year offznse for assault resulting in
substantial bodily injury to a spouse, intimate partner, or dating partner.

‘What would the language on “Assaults by Strangling or Suffocating” accomplish?

It would amend the Federal Criminal Code to provide a ten-year offense for assaulting &
spouse, intimste partrer, or dating partner by strangling, sufToeating, or attempting o
stranglc or suffocate, Strangling and sulTocating — conduct that s not uncommon in
intimate-partner ceses — cerry & high risk of death. But the severity of these offenses is
freqquenily overlooked because there may be ne visible externul injuries on the victim. As
with assaults resulting in substantinl bodily itjury, Federal prosecutors need the tools to
deal with these crimes as felonies, with sentences potentially far exceeding the six-month
maximum that often applies today,

Why sould the preposed legistation amend the Major Crimes Act?

Federal prosecutors use the Major Crimes At to prosecute Indfans far majar crimes
committed agninst [ndian and nen-Indion victims, This amendment would simplify the
Majfar Crimes Act to cover all Felony assaults under section 113 of the Federal Criminat
Code, as amended. That would include the two new [vlony offknses discussed ahove —
assauits resulting in substantial bodily injury to a spouse, intimate parmer, or dating
parmer; and asscults upon 2 spouse, intimate partner, or dating parmer by strangling,
suffocating, or aktempting to strangle or suffocate. [t alse would Include a felony assanlt
that cutrently is amitted from the Major Crimes Act: mssault with intent to commit a
[elony othier thar murder (which is punishahle by a maximum ten-year sentence).
‘Without this amendment ta the Major Crimes Act, Pederal prosecutors could not charge
any of (hese three felonies when the perpetrator is an [ndian. Assault by steiking, beating,
or wannding, which would have a maximum seatence of twelve months under the
proposed legislation, would remain a misdemcanor and would not be eovered by the
Major Crimes Aet.
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EFEECTIVE DATES AND THE PILOT PROJ ECTLON

What would section 5 of the proposed legislation — on “Effective Dates™ and a “Pilot
Project” — secomplish?

Section 5 would sel the effective dates for each part of the proposed legislation and
establish a pilot project for tribes wishing to exercise jurisdiction over crimes of domestic
violence on an accelerated basis.

Whea world the reforms in this proposed legislation take effect?

Meost of the proposed legislation would take effect immeadiately upon enactment, But
four subsections that form the care of the provision on tribal eriininal jurisdietion would
peneraily take effect two years after enactment, to give tribes time to amend their codes
and procedures a5 necessary to exercise this expanded jurisdiction. Howaver, if a tribe
believes it is ready to proczed in less than two years, it can request an earlier start date
from the Attorney General, as part of & pilot project.

How would the pllof project work?

The tribes wishing to participate in the pilot project would apply to the Attorney General,
who then would coordinate with the Department of the Interior and cansull with the
iribes. Ifthe Attormey General concluded that a particular tribe’s criminal-justice system
had adequate safeguards in place 1o protect defendants’ rights, then he cauld grane-an
earlier starting date for the iribe’s exercise of this statutorily recognized criminal
jurizdiction.

The CHAIRMAN. Thank you very much for your testimony, Mr.
Perrelli.
Dr. Weahkee, please proceed with your testimony.

STATEMENT OF ROSE WEAHKEE, PH.D., DIRECTOR, DIVISION
OF BEHAVIORAL HEALTH, INDIAN HEALTH SERVICE, U.S.
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Dr. WEAHKEE. Mr. Chairman and members of the Committee,
good afternoon. I am Dr. Rose Weahkee, Director for the Division
of Behavioral Health at Indian Health Service. I am also a member
of the Navajo Nation from Crownpoint, New Mexico. I am pleased
to have this opportunity to testify on the Indian health system’s re-
sponse to domestic violence and sexual assault.

As you know, the IHS plays a unique role in the U.S. Depart-
ment of Health and Human Services to meet the Federal trust re-
sponsibility to provide health care to American Indians and Alaska
Natives. The THS provides comprehensive health service delivery to
1.9 million federally recognized American Indians and Alaska Na-
tives through a system of IHS-operated, tribally-operated, and
urban Indian-operated programs.

Under the Indian Self-Determination and Education Assistance
Act, many tribes across the Country have assumed full authority
for all health care delivery within their communities.

We all know that the statistics on domestic violence and sexual
assault against Native women are alarming. What the numbers do
not tell us, however, is the tremendous physical and psychological
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toll that sexual assault and domestic violence takes on individual
societies and Indian Country.

The President signed the Tribal Law and Order Act on July 29,
2010, and the various provisions of the Act offer important policy
support for health, wellness, and public safety in Indian commu-
nities. The Act requires the THS Director to provide written ap-
proval or disapproval of subpoenas or other requests from tribal
and State courts for the testimony of IHS employees. The THS has
drafted a revised delegation of authority to include the require-
ments under the Act and is developing additional guidance for THS
programs and facilities.

The Act also requires the IHS Director to develop sexual assault
policies and protocols. The IHS has also established a national sex-
ual assault policy which is the foundation for local policies at hos-
pitals that are operated by the Indian Health Service.

The Act authorizes the Comptroller General to study the capa-
bility of IHS and tribal programs to collect, maintain, and secure
evidence of sexual assault and domestic violence incidents, and to
develop recommendations for improving those capabilities. IHS has
worked very closely with the Government Accountability Office in
the development of this study.

In addition, IHS has implemented a nationally Coordinated Do-
mestic Violence Prevention Initiative. This Initiative has awarded
a total of 65 projects throughout Indian Country and IHS tribal
and urban Indian health programs. This Initiative expands out-
reach, increases awareness, and supports Sexual Assault Nurse Ex-
aminer and Sexual Assault Forensic Examiner programs.

In addition, IHS has a number of partnerships. One of those is
a partnership with the Administration for Children and Families,
and in that partnership we have funded over 35 sites to identify
strategies and develop interventions to address domestic violence.
This partnership has provided the foundation for future THS efforts
in the area of domestic violence and has led to IHS-wide screening
for domestic violence.

In addition, IHS has an interagency agreement with the Depart-
ment of Justice Office on Victims of Crime which involves the Fed-
eral Bureau of Investigation and the Department of the Interior.
The goal of this initiative is to address the needs of sexual assault
victims in Indian Country and to ensure more effective and victim-
centered investigations and prosecutions.

To adequately address the problem of violence against Native
women, [HS focuses on prevention and treatment services. IHS is
proactively focusing on behavioral health treatment through part-
nerships and initiatives directed at minimizing the causes of such
abuse.

In summary, the THS and its tribal and its Federal partners are
committed to maximizing the available resources to provide appro-
priate prevention and treatment services, as well as safe environ-
ments for Native women and girls.

This concludes my remarks and I will be happy to answer any
questions you may have. Thank you.

[The prepared statement of Dr. Weahkee follows:]



31

PREPARED STATEMENT OF ROSE WEAHKEE, PH.D., DIRECTOR, DIVISION OF
BEHAVIORAL HEALTH, INDIAN HEALTH SERVICE, U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Mr. Chairman and Members of the Committee:

Good afternoon, I am Dr. Rose Weahkee, Indian Health Service (IHS) Director for
the Division of Behavioral Health. I am pleased to have this opportunity to testify
on the Indian health system’s response to protecting, shielding, and safeguarding
American Indian and Alaska Native women and girls.

The IHS plays a unique role in the U.S. Department of Health and Human Serv-
ices to meet the Federal trust responsibility to provide health care to American Indi-
ans and Alaska Natives (AI/AN). The THS provides comprehensive health service de-
livery to 1.9 million Federally-recognized American Indians and Alaska Natives
through a system of IHS, Tribal, and Urban operated facilities and programs based
on treaties, judicial determinations, and Acts of Congress. The mission of the agency
is to raise the physical, mental, social, and spiritual health of American Indians and
Alaska Natives to the highest level, in partnership with the population we serve.
The agency aims to assure that comprehensive, culturally acceptable personal and
public health services are available and accessible to the service population. Our
foundation is to promote healthy American Indian and Alaska Native people, com-
munities, and cultures, and to honor the inherent sovereign rights of Tribes.

The IHS works in partnership with the communities it serves as such, IHS hos-
pital administration frequently includes Tribal representatives who closely partici-
pate, as key stakeholders, in the health care delivery system. Additionally, under
the Indian Self-Determination and Education Assistance Act (ISDEAA), many
Tribes across the country have assumed full authority for all health care delivery
within their communities, including hospital operations. Currently, 84 percent of Al-
cohol and Substance Abuse programs and 54 percent of Mental Health programs are
Tribally operated. Traditionally, behavioral health and medical programs, both THS
and Tribally operated, have been separately managed; however, it is now a major
focus of the THS to reintegrate these programs to provide more efficient and effec-
tive patient care.

Introduction

AT/AN women are central to family and community life, yet domestic violence, and
intimate partner violence, continues to be a serious and pervasive problem. Domes-
tic violence often begins with intimate partner rape and can end in homicide. The
statistics on domestic violence and sexual assault against AI/AN women are alarm-
ing. According to the