S. HrG. 112-174

SETTING THE STANDARD: DOMESTIC POLICY
IMPLICATIONS OF THE UN DECLARATION
ON THE RIGHTS OF INDIGENOUS PEOPLES

HEARING

BEFORE THE

COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

ONE HUNDRED TWELFTH CONGRESS

FIRST SESSION

JUNE 9, 2011

Printed for the use of the Committee on Indian Affairs

&R

U.S. GOVERNMENT PRINTING OFFICE
67-606 PDF WASHINGTON : 2011

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON INDIAN AFFAIRS

DANIEL K. AKAKA, Hawaii, Chairman
JOHN BARRASSO, Wyoming, Vice Chairman

DANIEL K. INOUYE, Hawaii JOHN MCcCAIN, Arizona
KENT CONRAD, North Dakota LISA MURKOWSKI, Alaska
TIM JOHNSON, South Dakota JOHN HOEVEN, North Dakota
MARIA CANTWELL, Washington MIKE CRAPO, Idaho

JON TESTER, Montana MIKE JOHANNS, Nebraska

TOM UDALL, New Mexico
AL FRANKEN, Minnesota

LORETTA A. TUELL, Majority Staff Director and Chief Counsel
DAVID A. MULLON JR., Minority Staff Director and Chief Counsel

1)



CONTENTS

Hearing held on June 9, 2011
Statement of Senator Akaka .....
Statement of Senator Franken .
Statement of Senator Udall ..........ccccoiieiiiiiiiiiiiiee e e

WITNESSES

Anaya, James, Professor, University of Arizona James E. Rogers College
of Law; Spemal Rapporteur on the Rights of Indigenous Peoples, United
Nations Human Rights Council .

Prepared statement ...........coccoeviiiiiieiiieiieccee e

Coulter, Robert T., Executive Director, Indian Law Resource Center

Prepared statement with attachment .............ccccooveiiiiieiiiiiccicececeeees

Ettawageshik, Frank, Executive Director, United Tribes of Michigan with

AttAChMENtS ..ooiiiiiii s

Prepared statement ...........ccccoeevveeiiiieeeiiieeeeeee.
Knight, Melanie, Secretary of State, Cherokee Nation
Prepared SEALCINENE ovvvorvoeeeeeeesroereeeeeeeeeeeseeeeeeeene
Laverdure, Donald “Del”, Principal Deputy Assistant Secretary for Indian
Affairs, Us. Department of the INterior ........cccoecuieiiiiiiieiieiee e
Prepared statement ........ccccoeeeiiieiiiiiineeeeee
Red Corn, Thomas Ryan, Filmmaker; Member, 1491 ..
Prepared Statement ...........occieviiiiiieniiieieeeeee e

Robertson, Lindsay G., Judge Haskell A. Holloman Professor of Law; Faculty
Director, Center for the Study of American Indian Law and Policy, Univer-

sity of Oklahoma College of Law .......cccevviiriiiiiiiiiiieiieeieeie et
Prepared statement ..................
Sharp, Fawn R., President, Quinault Indian Nation . .
Prepared Statement ..........coccieviiiiiieriiieiee e
Yazzie, Duane H., Chairperson, Navajo Nation Human Rights Commission ....
Prepared statement ...........ccccooeviiiieeiiiiiiiieeceeee e e
APPENDIX

Acosta, Tupac Enrique, statement from the May 20, 2009 UN Permanent
Forum on Indigenous ISSUES ........ccccceiiiieiiiiiiiiiiieiiecteceee e
Ainoa, Vivian, President, Papa Ola Lokahi, prepared statement with attach-
INENE ceiiiiiiiiie ettt e e e e e s e e e e e e nnrae e e e eas
American Civil Liberties Union and Human Rights at Home Campaign, joint
prepared StAtEMENT .........c.ccoceiiieiiiiieriiee ettt e s eenbeeeennes
Amnesty International USA’s Native American and Alaska Native Advisory
Council, prepared Statement ............ccocceeeviiiriiiriiiniieiiere et
Barnett, D’Shane, Executive Director, National Council of Urban Indian
Health, prepared statement ............ccccceeeeiiiiiiiieciiiececree e e aees
Black Hills Sioux Nation Treaty Council, prepared statement ..............ccceeveene
Crawford, Jeffrey A., Attorney General, Forest County Potawatomi Commu-
nity, prepared StatemMent ..........cccccvieeeiiiiiiiiiieeiee e e eaes
David, Hon. Peter, First Chief, Native Village of Alatna, letter
Deacon, Stacy, Administrative Assistant, Alaska Newspapers Inc., prepared
statement with attachment ..........ccccoooiiiiiiiiiiiee,
Faleomavaega, Hon. Eni F.H., U.S. Representative from American Samoa,
prepared StAtEMENT .........ccccevciiieeiiiieeiieeete ettt e e e et eenaeeeeaees
Harris, LaDonna, Founder and Chairman of the Board, Americans for Indian
Opportunity (AIO), 1etter .......ccceeiiiiiieiiieiee et
Haudenosaunee Confederacy, Onondaga Nation, prepared statement ...............

(I1D)

167
172

98
103

133
117

138
195

175



v

International Indian Treaty Council, prepared statement ...........c..ccccevveeecuveeennns
Keckler, Hon. Kevin C., Chairman, Cheyenne River Sioux Tribe, prepared
Statement ...
McCarty, Micah, Chairman, Makah Tribal Council, prepared statement ..........
McDaniels, Hon. Dennis L., Elder Chief, Madesi Band of the Pit River Tribe,
prepared StAtEMENT ........cc.coviiiieeiiiieeiieeeeee et e e et eeesbaeeennes
Metis National Council and the International Organization of Indigenous
Resource Development, joint prepared statement with attachment ................
National Congress of American Indians and Native American Rights Fund,
joint prepared Statement ...........ccccccceeeiiiiiiiiie e e
Parker, Alan R., Secretary, United League of Indigenous Nations, prepared
statement with attachment ...........cccciiiiiiiiiiiiee,
Porter, Robert Odawi, President, Seneca Nation of Indians, prepared state-
ment with attachment ..ot
Puyallup Tribe of Indians, prepared statement
Sanders, Tavis (RedTail Hawk ThunderBird), Co-founder of InDEED, pre-
pared SEALEIMENT ......ccccuiiiiiiiiiiiieieeeee ettt
Shelby, Velda, Citizen of the Ktunaxa Nation, prepared statement ..
U.S. Department of State, prepared statement ..........ccccceecveeeeiiieeniieeeiceeeeineeenn,




SETTING THE STANDARD: DOMESTIC POLICY
IMPLICATIONS OF THE UN DECLARATION
ON THE RIGHTS OF INDIGENOUS PEOPLES

THURSDAY, JUNE 9, 2011

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. Good morning. It is a beautiful day, and thank
you for all the smiles.

I call this hearing of the Committee on Indian Affairs to order.

Aloha, and thank you all for being here with us today. Toda’s
hearing is entitled Setting the Standards: Domestic Policy Implica-
tions of the UN Declaration on the Rights of Indigenous Peoples.
Before I begin, I want to draw attention to the video that was play-
ing as you were here, and I was coming here from a vote on the
Floor for this hearing. It is called, and I am sure you don’t know
it, you guessed, it was called Smiling Indians, and it was produced
by one of our witnesses, Mr. Red Corn, in response to the more
commonly known photos of Indians from the turn of the last cen-
tury. As native peoples, it is important for us to tell our own stories
from our own perspective, especially when common perceptions are
not accurate ones.

More than two million Americans are indigenous peoples in this
Country, members of native nations recognized and also those un-
recognized. I have long been a proponent of the United States set-
ting a high standard where indigenous rights are concerned and
holding ourselves and the world accountable.

It is kuiliana, our responsibility on this Committee to look at
whether additional implementing legislation is needed to give true
meaning to our support for the Declaration. That is our purpose
here today, and I am so glad to see all of you here and sorry about
those who have to stand. But at least, there are no empty chairs.

The declaration affirms that indigenous peoples enjoy all the
human rights and the fundamental freedoms recognized under the
UN charter, the Universal Declaration of Human Rights and the
international law. While I believe we must be a leader in the rights
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of indigenous peoples across the globe, that leadership, that leader-
ship must start here at home.

I want to extend a special mahalo, thank you, to all of those who
have traveled far to join us today. Vice Chair Barrasso from Wyo-
ming is my partner on this Committee, and I am happy that we
are able to work together on the important work that we do here.
I want you to know that for me, he is a gentleman and a good
friend. And Vice Chair Barrasso and I have worked together and
will continue to do that and try to advance the concerns and to
help our indigenous peoples of our Country.

We have assembled a diverse group of witnesses to give wide rep-
resentation to the views on the UN Declaration and what the
United States can do to better fulfill its goals. I look forward to
hearing from each of them. But before I do move on, and before
Vice Chairman Barrasso appears, I would like to call my very good
friend here, Al Franken, for any statement he would like to make
at this time. Al? Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Thank you. Al is fine, for everyone here. Or
you can call me Senator, or Senator Franken.

Anyway, thank you, Mr. Chairman, Senator Akaka, Danny, for
holding this important hearing and thank you to all the witnesses
for being here, and everyone who is in this room today. Unfortu-
nately I will not be able to be here for all the testimony, Mr. Chair-
man, but I wanted to express my sense of value for today’s hearing.

President Obama did the right thing by signing the U.S. onto the
UN Declaration on the Rights of Indigenous Peoples, joining vir-
tually every other nation in the world. The declaration establishes
a framework for recognizing the rights of Native Americans and
other indigenous peoples. In the context of the United States, it
sets a standard or an aspiration for the Federal Government’s re-
sponsibilities in its government-to-government relationship with
sovereign Indian tribes.

Traveling to reservations around my State of Minnesota, meeting
with tribal leaders, learning about the issues important in Indian
Country always drives home to me how much work we have to do.
Whether it is in law enforcement, education, housing, unemploy-
ment, energy policy or economic development, we face many chal-
lenges. The Declaration should spur us to do more and to do better.

Take energy development. Tribal areas make up 5 percent of
land in the United States, but they contain 10 percent of our Na-
tion’s energy resources. Yet so far, we have missed the opportunity
to harness these wind, biomass, solar, and conventional energy
sources. Tribal leaders tell me again and again about their inability
to access financing, enormous regulatory hurdles and a lack of
technical assistance. The Declaration speaks to precisely those
issues and directs us to overcome those challenges. That is some-
thing we must do. It is something I feel is our obligation, Mr.
Chairman.

But this is just one example. I look forward to pursuing the
many ways that domestic policy can be improved, so that we can
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meet the responsibilities and aspirations spelled out in the Dec-
laration. Thank you, Mr. Chairman, and thank you to all of you.

The CHAIRMAN. Thank you very much, Senator Franken, for your
statement. Thank you for your interest in what we are doing in
this Committee. And I certainly do appreciate it.

I again want to, because I want to hear from tribes, I want to
hear from people out there, I will keep the hearing record open for
two weeks from today. I encourage everyone to submit comments
or written testimony if you want to be heard about what is going
on, or if you want to let us know what you are thinking. I want
to remind the witnesses to please limit your oral testimony to five
minu;cles today. Your full written testimony will be included in the
record.

So I would like to invite a member of the first panel, Mr. Del
Laverdure, the Principal Deputy Assistant Secretary for Indian Af-
fairs within the Department of Interior to come forward. Thank
you very much for joining us, Mr. Laverdure. Will you please pro-
ceed with your statement?

STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL
DEPUTY ASSISTANT SECRETARY FOR INDIAN AFFAIRS, U.S.
DEPARTMENT OF THE INTERIOR

Mr. LAVERDURE. Good afternoon, Mr. Chairman, Members of the
Committee. My name is Del Laverdure, I am the Principal Deputy
Assistant Secretary for Indian Affairs at the Department of Inte-
rior.

I am pleased to be here today to discuss the United States’ sup-
port for the United Nations Declaration on the Rights of Indige-
nous Peoples.

Less than 10 months after President Obama was sworn into of-
fice, he joined members of Congress, Cabinet Secretaries, senior
Administration officials and hundreds of tribal leaders from across
the Country at the White House Tribal Nations Conference. A
number of those tribal leaders recommended to President Obama
that he reexamine the United States’ position on the Declaration.

Six months later, UN Ambassador Susan Rice announced that
the United States would undertake a formal review of its position
on the declaration. On December 16th, 2010, at the second White
House Tribal Nations Conference, President Obama announced
that the United States would support the Declaration. The Admin-
istration also released an accompanying document that provides a
more detailed statement about the United States’ support for the
Declaration and our ongoing work in Indian Country.

The Declaration includes a broad range of provisions regarding
the relationship between nations, organizations, and indigenous
peoples. While not legally binding, the Declaration has both moral
and political force. It is an important instrument, in part, because
of the breadth of its positions on issues of concern to indigenous
peoples, including consultation, the protection of sacred sites, the
protection of tribal lands and natural resources and tribal economic
and social improvement, among others.

In announcing our support for the Declaration, President Obama
stated, “What matters far more than words, what matters far more
than any resolution or declaration, are actions to match those



4

words.” We are working hard to live up to the President’s standard
of action in a number of ways. First, we are reinvigorating Execu-
tive Order 13175, Consultation and Coordination with Indian Trib-
al Governments. In November 2009, President Obama signed a
memorandum directing all Federal agencies to develop plans to
fully implement the Executive Order.

The Department of Interior published its proposed tribal con-
sultation policy in the Federal Register on May 17th. We are seek-
ing comments from the public before finalizing the policy.

President Obama’s directive has had its intended effect. Tribal
consultations are occurring at an unprecedented level across the
Federal Government. Some tribal leaders will tell you that the ef-
fect has been too many requests for consultations. We are exploring
ways to coordinate consultation efforts among the different agen-
cies.

Second, we are also firm in our commitment to the protection of
tribal lands, territories and natural resources. The Department of
Interior has made the restoration of tribal homelands a priority by
improving the fee to trust process. In addition, we have also ex-
pressed our unqualified support for legislation that would address
the harmful effects of the Carcieri decision.

The Department recognizes that tribes must be able to determine
how their homelands will be used. That is why we have undertake
the most substantial reform to Indian land leasing in 50 years by
revising our Indian leasing regulations.

Similarly, I recently testified before this Committee in strong
support of Senate Bill 703, the Hearth Act, which would restore
tribal authority to govern leasing on tribal lands for those tribes
that wish to exercise that authority.

Third, we are also taking many steps to promote economic and
social development in tribal communities. In partnership with Con-
gress, we have provided an infusion of more than $3 billion into In-
dian Country through the American Recovery and Reinvestment
Act. A critical part of promoting the economic and social develop-
ment of Indian, Alaska Native and Native Hawaiian communities
is to prepare workers for good jobs in knowledge-based global econ-
omy. The Department of Labor has provided a number of grants to
support employment and training services designed to help indige-
nous Americans.

Another crucial component of economic and social development is
the health of our people. President Obama took a major step to-
ward addressing health care gaps in tribal communities by signing
the Affordable Care Act, which reauthorized the Indian Health
Care Improvement Act.

In addition, First Lady Michelle Obama has included Indian
youth in her Let’s Move initiative to address childhood obesity, by
recently launching Let’s Move in Indian Country in the Menominee
Nation.

Finally, tribal leaders have told us that no community can pros-
per unless its basic needs for public safety are met. This Adminis-
tration worked closely with Congress to improve public safety
through the enactment of the Tribal Law and Order Act. In addi-
tion, the Bureau of Indian Affairs has launched an intense commu-
nity policing program on four large reservations with high crime
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rates. We are already seeing promising results and hope to expand
the program in the near future.

More than 20 Federal agencies provide a full range of programs
to Native Americans. I have provided just a few examples of our
efforts to address the needs of tribal nations in ways that utilize
and complement the Declaration. We know that more needs to be
done and we look forward to working with this Committee, tribal
leaders and representatives from other indigenous organizations
and communities to ensure that Native Americans, like all Ameri-
cans, have the opportunities that they deserve.

Thank you for the invitation to testify today. I will be happy to
answer any questions you have.

[The prepared statement of Mr. Laverdure follows:]

PREPARED STATEMENT OF DONALD “DEL” LAVERDURE, PRINCIPAL DEPUTY ASSISTANT
SECRETARY FOR INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon, Mr. Chairman and Members of the Committee. My name is Del
Laverdure and I am the Principal Deputy Assistant Secretary for Indian Affairs at
the Department of the Interior. I am pleased to be here today to discuss the United
States’ support for the United Nations Declaration on the Rights of Indigenous Peo-
ples (Declaration).

I. Introduction

On September 13, 2007, the United Nations General Assembly adopted the Dec-
laration by a vote of 143 in favor, 11 abstentions, 34 not participating, and 4 op-
posed. The United States was one of the four nations that voted against adoption
of the Declaration at that time. Less than 10 months after President Obama was
sworn into office, the President held the first White House Tribal Nations Con-
ference, on November 5, 2009.! President Obama, joined by Members of Congress,
several cabinet secretaries and other senior administration officials from the De-
partments of State, Justice, Commerce, Education, Energy, Agriculture, Labor,
Health and Human Services, Housing and Urban Development, and the Interior,
and the Environmental Protection Agency, met with leaders invited from all of the
then 564 federally recognized tribes to forge a stronger relationship with tribal gov-
ernments. During the conference, tribal leaders recommended to President Obama
that he reexamine the United States’ position on the Declaration.

Six months later, on April 20, 2010, at the United Nation’s Permanent Forum on
Indigenous Issues, Ambassador Susan Rice, the Permanent Representative of the
United States to the United Nations, announced that the United States would un-
dertake a formal review of its position on the Declaration, in consultation with In-
dian tribes and with the input of interested nongovernmental organizations. Ambas-
sador Rice stated that the United States recognized that “for many around the
world, this Declaration provides a framework for addressing indigenous issues.”
During the review, the Administration held multiple consultation sessions with trib-
al leaders and other meetings with interested groups and individuals. The Adminis-
tration received over 3,000 written submissions. An interagency team reviewed and
considered all of the comments received and carefully considered the 46 articles con-
tained in the Declaration.

On December 16, 2010, at the second White House Tribal Nations Conference,
President Obama announced the United States’ support for the Declaration. The
President stated that “[t]he aspirations [the Declaration] affirms—including the re-
spect for the institutions and rich cultures of Native peoples—are one[s] we must
always seek to fulfill.” The Administration also released a document to accompany
President Obama’s announcement that provides a more detailed statement about
United States’ support for the Declaration and our ongoing work in Indian Coun-
try.2

1See  http:/ | www.whitehouse.gov | photos-and-video [ video | president-obama-opens-tribal-na-
tions-conference.

2See Announcement of U.S. Support for the United Nations Declaration on the Rights of In-
digenous Peoples—Initiatives to Promote the Government-to-Government Relationship & Im-
prove the Lives of Indigenous Peoples at hitp://www.state.gov/documents/organization/
153223.pdf.
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II. The United Nations Declaration on the Rights of Indigenous Peoples

The Declaration is a not legally binding, aspirational international instrument
that includes a broad range of provisions regarding the relationship between na-
tions, organizations and indigenous peoples and individuals. While not legally bind-
ing, the Declaration has both moral and political force. 3

The Declaration is an important instrument, in part, because of the breadth of
its provisions on issues of concern to indigenous peoples, including:

e Consultation and cooperation before adopting measures that may affect indige-
nous peoples;

e Maintaining, protecting, and accessing in private indigenous religious and cul-
tural sites;

e Protecting indigenous lands, territories, and natural resources;
e Improvement of the economic and social conditions of indigenous peoples; and
e Living in freedom, peace, and security as distinct peoples.

The United States’ support for the Declaration is a milestone in the international
community’s efforts to identify and address the needs of indigenous peoples around
the world. By supporting the Declaration, the United States joined more than 140
countries in support of it, including the three other countries that voted against
adoption of the Declaration in 2007: Australia, Canada and New Zealand.

The Administration, however, does not see support for the Declaration as an end
in itself, because—again quoting President Obama—“[w]hat matters far more than
words—what matters far more than any resolution or declaration—are actions to
match those words.” The President set a standard of action to which he expects his
Administration to be held, and we are already being challenged to meet that stand-
ard. We view this challenge as a good thing. The Obama Administration is com-
mitted to working with tribal leaders to address the many challenges facing their
communities. Toward this end, the Administration is looking to the principles em-
bodied in the Declaration to meaningfully address the challenges that Indian com-
munities face and to improve the lives of Native Americans. We are doing this in
a number of ways.

II1. Actions of the United States that Complement the Principles Embodied
in the Declaration

A. Consultation and Cooperation Before Adopting Measures That May Affect
Indigenous Peoples; and Maintaining, Protecting and Accessing in Private
Indigenous Religious and Cultural Sites

We are working with tribal leaders to identify the matters that they believe are
priorities for Federal government action and to formulate appropriate responses. In-
deed, President Obama himself reached out to tribal leaders and invited them to
Washington, D.C. to meet with him and many of his Cabinet officials at the two
White House Tribal Nations Conferences that I mentioned briefly earlier in my tes-
timony. Those sessions gave tribal leaders unique opportunities to discuss their pri-
orities with the President and his most senior officials.+ Many of the priorities iden-
tified by tribal leaders at both White House Tribal Nations Conferences are very
closely related to the principles outlined in the Declaration.

The first White House Tribal Nations Conference was organized, in part, in re-
sponse to tribal leaders’ emphasis on the importance of government-to-government
consultation with tribes before actions are taken that directly affect them. In re-
sponse, the United States has been working to reinvigorate implementation of Exec-
utive Order 13175, “Consultation and Coordination With Indian Tribal Govern-
ments.” The Executive Order requires federal agencies to consult with tribal officials
on “policies that have tribal implications,” a term that is broadly defined in the
order. To improve the implementation of the order, President Obama, at the first
White House Tribal Nations Conference with tribal leaders, in November 2009,
signed a Presidential Memorandum directing all U.S. Government agencies to de-
velop detailed plans to fully implement the Executive Order. I understand that the
federal agencies completed their detailed action, plans. For example, the Depart-
ment of the Interior submitted its plan of action on February 3, 2010, and its pro-
posed consultation policy was published in the Federal Register on May 17, 2011.

3For further explanation of these issues, see http:/ /www.state.gov | documents | organization /
153223.pdf.

4To access the report summarizing the main comments and recommendations made by tribal
leaders at the December 2010 White House Tribal Nations Conference; see htip://
www.whitehouse.gov [ sites | default/files /| Tribal Nations Conference Final 0.pdf.
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76 Fed. Reg. 28446 (May 17, 2011). The Department is seeking comment from the
public before making publishing a final consultation policy.

President Obama’s directive has had its intended effect. Tribal consultations are
at an unprecedented level throughout the U.S. government. Indeed, some tribal
leaders will tell you that the effect has been too many requests for consultations.
The Administration is therefore exploring ways of coordinating agency requests for
consultation and of using technology to smooth the consultation process.

One example of a significant ongoing process of consultation with tribal leaders
is the effort by the U.S. Forest Service (Forest Service) in U.S. Department of Agri-
culture (USDA) regarding sacred sites. Because the agency heard from many tribal
governments that improvements were needed, the Forest Service now engaged in a
year-long series of tribal consultations to identify better processes that can be put
in place to protect sacred sites.5 This effort also complements the principle in the
Declaration regarding maintaining, protecting, and accessing in private indigenous
religious and cultural sites.

Tribal consultations are not only taking place, they are also having an effect. For
example, in response to concerns expressed by tribal leaders, the USDA opened eli-
gibility to the Renewable Energy for America Program to tribal business entities,
thus improving their access to renewable energy program funding.

B. Protecting Indigenous Lands, Territories, and Natural Resources

The Administration understands that tribal homelands are essential to the
health, safety, and welfare of Native Americans. Thus, the Department of the Inte-
rior has made the restoration of tribal homelands a priority by improving the proc-
ess by which it acquires land in trust on behalf of tribes and individual Indians.
In addition, President Obama, Secretary Ken Salazar, Assistant Secretary—Indian
Affairs Larry Echo Hawk, and I have all expressed our support for legislation that
would address the harmful effects of the 2009 U.S. Supreme Court decision in
Carcieri v. Salazar, which held that under the Indian Reorganization Act of 1934
the Federal Government cannot take land into trust for Indian Tribes not under
Federal jurisdiction in 1934.

The Department also recognizes that Indian tribes must be able to determine how
their homelands will be used. That’s why we are revising our regulations governing
leasing on Indian lands. Once completed, we believe this effort will mark the most
significant reform to Indian land leasing in 50 years. The Department’s revisions
will streamline the process by which leases of Indian lands are approved, thereby
promoting homeownership, economic development, and renewable energy develop-
ment on tribal lands. We conducted three tribal consultation sessions on this initia-
tive in April, and are now reviewing and considering all tribal comments on the
draft leasing regulations. Once that is completed, the Department will proceed to
a formal Notice of Proposed Rulemaking. We intend to conduct further consultation
at that time, in addition to receiving public comments on the proposed regulations.
As it stands, our plan is to complete the rulemaking for these regulations in early
2012.

I also recently testified before this Committee in strong support of S. 703, the
Helping Expedite and Advance Responsible Tribal Homeownership Act of 2011,
which would restore tribal authority to govern leasing on tribal lands, for those
tribes that wish to exercise that authority. Under this legislation, tribes would sub-
mit their own leasing regulations to the Secretary for approval, and then process
leases under tribal law without prior express approval from the Secretary of the In-
terior.® This bill has the potential to significantly reduce the time it takes to ap-
prove leases for homes, small businesses, and renewable energy.

C. Improvement of the Economic and Social Conditions of Indigenous Peoples

As we all know, the global economic downturn has affected communities all across
the country. But Native Americans have been hit particularly hard. The Administra-
tion has responded by taking many steps to promote economic and social develop-
ment in Native American communities in both the short and the long terms.

Through the American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-
5, the Administration provided an infusion of more than $3 billion into Indian Coun-
try to improve infrastructure and provide jobs.? More than $22 million of this
money was provided through the Department of the Interior’s program to improve
housing in tribal communities.

5 See http:/ | www.fs.fed.us | spf/tribalrelations | sacredsites.shiml.
6See hitp:/ /indian.senate.gov | hearings | upload | Donald-Laverdure-testimony-S-636-S-703.pdf.
Thttp:/ lwww.bia.gov /idc/groups/public /| documents [ text [idc010971.pdf.
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Perhaps the most important long-term investment for any country, people, or indi-
vidual is in education. Tribal leaders have stressed, in particular, the importance
of greater tribal control over the education of Native American students. The Ad-
ministration has proposed changes to enhance the role of tribes in the education of
their youth and to give them greater flexibility in the use of federal funds to meet
the unique needs of Native American students. We have also accelerated the re-
building of schools on tribal lands and are working to improve the programs avail-
able at tribal colleges.

A critical part of promoting the economic and social development of Indian, Alas-
ka Native, and Native Hawaiian communities is to prepare workers from these com-
munities for good jobs in the knowledge-based global economy. Grants under section
166 of the Department of Labor’s Workforce Investment Act (WIA) support com-
prehensive employment and training services and targeted assistance designed to
help indigenous Americans, including those with multiple barriers to employment,
obtain the education, work experience, and skills needed to secure good jobs, espe-
cially in high-growth industries.

Another crucial component of economic and social development is the health of
our people. Yet health care is often insufficient in indigenous communities.

President Obama took a major step towards addressing health-care gaps (for both
indigenous and non-indigenous communities) by signing into law last year the Af-
fordable Care Act, Pub. L. No. 111-148. Significantly, the Act provides permanent
authorization for the Indian Health Care Improvement Act, which modernizes and
updates the Indian Health Service, which provides health services for approximately
1.9 million American Indians and Alaska Natives in 35 states. The Administration
expects this law to improve the lives and health of Native Americans.

First Lady Michelle Obama has also made a particular effort to involve Native
American youth in her “Let’s Move!” initiative to address childhood obesity. On May
25, 2011, the First Lady launched Let’s Move! in Indian Country (LMIC) at the Me-
nominee Nation in Keshena, Wisconsin. 8 In addition, the First Lady and American
Indian youth planted native seeds of corn, beans and squash in the White House
Kitchen garden last Friday. LMIC brings together federal agencies, communities,
nonprofits, corporate partners, and tribes to end the epidemic of childhood obesity
in Indian Country within a generation. To further the efforts of LMIC, the First
Lady recruited Native American athletes, like football stars Sam Bradford, a mem-
ber of the Cherokee Nation, and Levi Horn, a member of the Northern Cheyenne
Tribe, to encourage Indian kids to adopt healthy lifestyles.

One public-health challenge on which we are focusing particularly intensely is the
unacceptably high rate of suicide by Native American youth. From November of
2010 through February of 2011, the Administration held listening sessions with
tribal leaders from across the country on suicide prevention. These listening ses-
sions sought input from tribal leaders on how the Bureau of Indian Affairs, the In-
dian Health Service, and the Substance Abuse and Mental Health Services Adminis-
tration can effectively work with Indian tribes to prevent suicide. These listening
sessions will culminate in two national conferences on this topic. The first con-
ference will be in Scottsdale, Arizona, in August, and the second conference will be
later this year in Alaska.

Tribal leaders who have met with President Obama have stressed to him the im-
portance of investment in infrastructure. President Obama agrees and we have sup-
ported many economic development initiatives that are focused on the needs of Na-
tive Americans. One exciting initiative was the announcement in December by En-
ergy Secretary Chu of the establishment in the Department of Energy of an Office
of Indian Energy Policy and Programs, led by a member of the Cheyenne River
Sioux Tribe. The office is charged with directing and implementing energy planning
and programs that assist tribes with energy development and electrification of In-
dian lands and homes. It has done extensive outreach to Indian tribes regarding en-
ergy issues on tribal lands and last month held a Department of Energy Tribal
Summit that brought together over 350 participants, including tribal leaders and
high-ranking cabinet officials, to interact directly on energy development and re-
lated issues.®

The Administration is also working with tribal leaders to bring their communities
into the 21st Century by equipping them with high-speed access to the Internet.
Both the USDA and the U.S. Department of Commerce (Commerce) have programs
to do so. USDA awarded loans and grants worth over $133 million to expand
broadband access in tribal communities in the continental United States and an ad-
ditional $122 million to provide high-speed Internet infrastructure across many Na-

8See hitp:/ | www.letsmove.gov [ indiancountry.
9See hitp:/ /www.energy.gov /indianenergy [ tribalsummit.htm.
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tive Villages in Alaska. Similarly, Commerce awarded approximately $1.4 billion for
broadband projects to benefit tribal areas.

These infrastructure investments go hand in hand with a wide range of projects
to create jobs in Indian communities and prepare Native Americans to fill them.

D. Living in Freedom, Peace, and Security as Distinct Peoples

As we have been told repeatedly by tribal leaders, no community can prosper, eco-
nomically or socially, unless its basic needs for public safety are met. For this rea-
son, this Administration has taken a number of steps to strengthen tribal police and
judicial systems. More flexible funding has been key. But perhaps more funda-
mental was the July 2010 signing by President Obama of the Tribal Law and Order
Act (TLOA), Pub. L. No. 111-211. As you know, this comprehensive statute is aimed
at improving public safety on tribal lands, including unacceptably high rates of vio-
lence against women. TLOA gives tribes greater authority to prosecute crimes and
increases federal accountability for public safety in tribal communities. Moreover, in
anticipation of the reauthorization of the Violence Against Women Act, this month,
the Department of Justice will hold tribal consultation sessions to solicit rec-
ommendations from tribal leaders on whether additional Federal statutory authori-
ties could enhance the safety of Native American women. 10

In a related initiative, the Bureau of Indian Affairs launched an intense commu-
nity-policing pilot program on four reservations with high crime rates. Operation Al-
liance provided 560 uniformed officers from four Interior bureaus and the USDA
Forest Service who performed 10,000 officer days of police service to tribal commu-
nities. The officers far exceeded traditional law enforcement duties by also per-
forming social and community service projects to build positive relationships and
partnerships with the communities. The Department is already seeing promising re-
sults in decreased crime rates and the Bureau hopes to expand the program in the
near future.

IV. Conclusion

There are over 20 Federal departments and agencies that provide a full range of
programs to Native Americans. I have given you a few examples today to help dem-
onstrate the extent of our Administration wide initiatives to address the needs of
Native American governments and communities across our country in ways that
complement the United States’ support for the Declaration. However, we recognize
that a lot more needs to be done and we look forward to working with Congress,
tribal leaders, other indigenous peoples and representatives from other indigenous
organizations and communities to ensure that Native Americans, like all Americans,
have the opportunities they deserve.

Thank you for the invitation to present testimony on the United States’ support
for the Declaration. I will be happy to answer any questions you may have.

The CHAIRMAN. Thank you very much for your statement. It was
wonderful to know of the support that is coming from our Adminis-
tration and really to present it directly, coming from the President
and Department of Interior and also from your office in supporting
the Declaration of the UN, and noting the ways in which we can
support it.

And so let me ask you, and we may have other questions as well,
do you believe the United States can be a world leader in indige-
nous rights? And that our current Indian law framework is the
best model for implementing indigenous rights worldwide? And an-
other part of that is, how can the U.S. improve our framework?

Mr. LAVERDURE. Thank you for the questions, Mr. Chairman. In
terms of being a world leader, I think that the United States has
been a world leader. And most recently, I traveled to New York
City to the UN Permanent Forum. And at that time, collaborated
and discussed with the four most recent countries to declare their
support for the declaration, New Zealand, Canada and Australia.
I think that even though we were looking for best practices among
the groups for the rights of indigenous peoples, we felt that the

10 See http:/ |www.tribaljusticeandsafety.gov / inv-ltr-framing-paper.pdf.
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framework for the United States was very solid. Certainly more
could be done and should there be changes that are requested to
improve that, where appropriate, we certainly look forward to
working with the Congress to make those improvements.

We do view the Declaration as being an aspiration and non-bind-
ing. But because it has that moral and political force that we uti-
lize and complement it with all of the programs which are detailed
in the announcement that accompanied the President’s statement
on all the things that we're trying to do in the Obama Administra-
tion.

The CHAIRMAN. I am glad to hear what you said. I take it as you
saying that you look forward to working with Congress on this,
even if we need some legislative changes. I think you did indicate
that our Indian law framework is probably the best model that we
have today. I take that deeply, because I know your background
certainly is in these areas. If anybody knows frameworks of the
American Indians, you are the one.

This is why I wanted to hear from you about what you thought
about that kind of a standard.

Do you have an idea of how we can improve our U.S. framework?

Mr. LAVERDURE. I am sure there are a number of ways, certainly
in my capacity previously as General Counsel, prior to this appoint-
ment, some of the considerations that Senator Franken had
brought up about energy development, reducing barriers, that is
the types of things that triggered some of the initiatives that we
have today, which was to pull back any of the barriers in the leas-
ing which are more than 50 years old. And down the line, whether
it is some avenues of recognition reform which we have discussed
with your staff. I think that the number of experts that are about
to go on these next panels will certainly have a number of rec-
ommendations and we look forward to listening and hearing from
those and seeing what we can work toward.

The CHAIRMAN. Thank you. And thank you for quoting the Presi-
dent as saying that we have to put things in action from our words.
That is good for the Congress as well as the Administration, to
work together on.

In promoting the rights identified in the Declaration, and I know
again, I regard you as one who knows it well, what steps are being
taken by the Department of Interior or the Administration to iden-
tify and review regulations, laws and policies for consistency with
the Declaration? And then to develop proposals to bring them in
line with that?

Mr. LAVERDURE. Thank you, Mr. Chairman. President Obama
had signed and released a memo that directed all the Federal agen-
cies to look toward efficiencies and streamlining Federal processes,
some of them in the larger context including hiring of Federal em-
ployees and the like, which have been announced in other media
outlets.

So too have we in Indian Affairs looked for that review. And that
is, we have an Office of Collaboration and Regulatory Affairs which
monitors things. The types of things that we have looked at are
recognition reform in a regulatory manner, the leasing regulatory
reform. We started the process on the Buy Indian Act provisions
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to have regulations to implement the statute which is a little over
100 years old.

And in the renewable context, which is a presidential and secre-
tarial initiative, we have a new sub-part on wind and solar leasing,
which we want to implement within the leasing regulations, so that
we have a foundation for tribes to measure when they choose to de-
velop renewable resources, they have a foundation to work from in
order to move forward on that. And involving less permitting and
regulatory pieces by the Bureau, and more control by the tribes in
that process as well.

So those are four major areas that we have looked at. We have
certainly utilized and looked to the Declaration’s principles on try-
ing to meet those high standards.

The CHAIRMAN. Fine. Thank you. We will have another round. So
let me ask Mr. Franken for any questions that he may have at this
time.

Senator FRANKEN. Thank you, Mr. Chairman. I may not be able
to stay for another round.

Mr. Laverdure, in the President’s announcement of support for
the Declaration, the Administration listed Indian school construc-
tion as an area that needs to be improved. This is an issue that
I have brought up in this Committee many, many times. There is
currently at least a $1.3 billion backlog of school construction and
repair needs in Indian Country, including on many of the reserva-
tions in my State.

And yet, the Administration only requested $52 million for In-
dian school construction as part of the fiscal year 2012 budget pro-
posal. Can you explain to me why the President requested such a
low number, especially given the fact that by the Administration’s
own evaluation, Indian school construction policies need to be im-
proved?

Mr. LAVERDURE. Thank you for the question, Senator Franken.
I think that the thought was that the Recovery Act had helped ex-
pedite the list that had the backlog that you referred to, that there
were, in that case, five new and replacement schools that were pro-
vided, and a whole host of facilities improvements that were pro-
vided under the Recovery Act. And that the corresponding match,
that the previous totals had gone down and that we principally
viewed the Recovery Act as taking the place of requesting much
larger amounts and balancing all the priorities for tribal commu-
nities in the budget.

A couple of the priorities that we heard typically from the Advi-
sory Committee, the Tribal Budget Advisory Committee, has been
on contract support costs and the foundation, the floor, whenever
they are exercising self-determination contracts and self-govern-
ance contracts, that that has been the priority stated from the
Budget Advisory Committee. So we have focused on increases there
as well as law enforcement and the like.

Senator FRANKEN. But that $1.3 billion backlog is what is esti-
mated after the stimulus package, right?

Mr. LAVERDURE. I believe that is accurate. I think that the chal-
lenges with the annual budget for both the Bureau of Indian Af-
fairs and Bureau of Indian Education, the total amount being $2.5
billion, when you have a backlog of that size, assuming that the en-
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tire budget isn’t increased correspondingly, then you have to pick
and choose.

Senator FRANKEN. The entire budget for school construction, In-
dian school construction, is $52 million. What is the cost to build
the average school in Indian Country?

Mr. LAVERDURE. I think it varies on the size. But I assume that
there would be, you would get a few schools out of that budget as
opposed to replacement parts, not an entire new school.

Senator FRANKEN. Okay, this gets you one school, essentially. I
have to say that I hear a lot of frustration from the tribes that I
speak to and the chairmen that I speak to and the members of the
tribes that I speak to about the Bureau of Indian Affairs and the
bureaucracy and the responsiveness of it. Have you heard anything
like that?

Mr. LAVERDURE. Yes.

Senator FRANKEN. What are you doing about it?

Mr. LAVERDURE. Well, the types of things, Senator, that I pre-
viously stated, which was all these reform efforts, management
changes, and the like. And then we chose a new BIE director. And
that is coordinated with the Office of Facilities Management. But
certainly much more needs to be done.

Senator FRANKEN. Okay. Well, I thank you for your testimony.
Mr. Chairman, my time is up and I do have to leave for another
hearing. Thank you very much, sir.

The CHAIRMAN. Thank you very much for your questions, Sen-
ator Franken.

Mr. Laverdure, the Declaration is a fairly comprehensive assess-
ment of the rights of indigenous peoples worldwide. Do you have,
and let me stress this, an opinion, an opinion as to which articles
or rights are not currently adequately expressed in our Federal
law? And which ones may provide the greatest challenges to imple-
ment?

Mr. LAVERDURE. Thank you, Chairman, for that question. Out of
the 40 plus articles, there are some in the agency review that I
think various different agencies felt were fulfilled and augmented
or complemented. There were some that had much more work to
be done.

And in my opinion, you would have to go article by article on
those, which was done during the review. I didn’t personally sit in
all of those meetings, but the agencies reviewed each of those. I
think the challenges and the interpretation of the articles is laid
out in that very detailed announcement of support when the Presi-
dent announced his support for it. I think that contains examples
of successes and also areas that are challenges that remain.

The CHAIRMAN. I hope we will have some time to look at that
again closely for the purpose of seeing what we should be doing
about that, and ones that will be causing challenges for us to im-
plement.

Does the Federal Government support tribes in their under-
standing that it is a tribe’s sovereign right to govern cultural herit-
age by developing tribal laws? The question is, does the Federal
Government support tribes in their understanding on sovereign
rights to govern?
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Mr. LAVERDURE. Thank you, Mr. Chairman. Yes, we do believe
it is in tribes’ inherent sovereign right, and the government-to-gov-
ernment relationship, to regulate tribal cultural identity and cul-
tural heritage.

The CHAIRMAN. Thank you for being so concise on that. We ap-
preciate your work and look forward to continuing to work with
you. I want to tell you that I really appreciate your being present
here and regard your opinions and your statements as being valu-
able to us and to give us an idea also how the Administration feels
about these concerns. And when we can understand that and work
together on it, without question, we will be helping the indigenous
peoples as much as we can.

I also want to conclude with you by giving you a chance again,
your opinion as to whether you have any ideas of how we can work
better together as partners in helping our indigenous peoples.

Mr. LAVERDURE. Thank you, Mr. Chairman. I think in my opin-
ion to have continuous communication with the chief of staff and
the others on both sides, and to look at the areas where we can
get movement on sometimes existing legislation that is there that
hasn’t quite made it all the way through, and that we would prom-
ise to work in partnership with you on whatever it takes to im-
prove the lives of indigenous people here.

The CHAIRMAN. Thank you. I want to thank you very much for
coming today. I really appreciate your contribution to the hearing.
Thank you very much.

Mr. LAVERDURE. Thank you, Mr. Chairman.

The CHAIRMAN. And now I would like to invite the second panel
to please come forward to the witness table. And they will be Rob-
ert Coulter, the Executive Director for the Indian Law Resource
Center in Helena, Montana; James Anaya, a United Nations Spe-
cial Rapporteur on the Rights of Indigenous Peoples, and lives in
Tucson, Arizona. Also we have Lindsay Robertson, a Professor and
Faculty Director of the American Indian Law and Policy Center at
the University of Oklahoma School of Law in Norman. And Ryan
Red Corn, an Osage Member of the 1491s, a group of young Native
film makers and actors. Mr. Red Corn joins us from Pawhuska,
Oklahoma. Let me thank you so much for the clip that we are able
to show here and really appreciate that.

So welcome to all of you. Mr. Coulter, will you please proceed
with your testimony?

STATEMENT OF ROBERT T. COULTER, EXECUTIVE DIRECTOR,
INDIAN LAW RESOURCE CENTER

Mr. COULTER. Thank you, and good afternoon, Mr. Chairman.

I am a member of the Citizen Potawatomi Nation and as you
said, I am head of the Indian Law Resource Center.

The Declaration on the Rights of Indigenous Peoples was initi-
ated in 1976, primarily by American Indian leaders, but with the
participation and support of Indian leaders from Central and South
America. American Indian leaders turned to the international com-
munity principally because of the longstanding failure of the
United States courts and Federal law to recognize that Indian na-
tions and other native peoples in this country are entitled to con-
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stitutional rights and to equality before the law. That was denied
to us then and it is denied to us now.

Indian and other native nations in this country live with a sys-
tem of Federal law today that is unconstitutional; it is discrimina-
tory, and it is unworkable. It makes it almost impossible for native
nations to overcome the social and economic conditions that they
endure. It is like the separate but equal doctrine, it is like the Jim
Crow laws that oppressed African Americans and others for many
years in this country.

The Federal courts, for example, say that the United States Gov-
ernment can take Indian property, Indian land, without due proc-
ess of law and without any compensation. And this Government
does do that today. Congress claims that it has plenary power to
do as it wishes when it legislates about Indian and other native na-
tions, without regard for the Bill of Rights and without regard for
the limitations of the Constitution. Congress believes that it can
terminate Indian nations. It is said that this body can do away
with Indian governments at will, without limitation, can violate
treaties, normally without any legal liability, and so on, under the
so-called plenary power doctrine.

The Federal courts routinely approve of Federal legislation that
would be declared unconstitutional if it affected any other group in
this country. Well, the Declaration calls upon the United States to
put an end to that kind of discriminatory legal doctrine and that
kind of unconstitutional treatment. The Declaration is an inter-
national human rights instrument that is non-binding. But it does
recognize rights, and it recognizes the rules that countries are ex-
pected to follow when they deal with indigenous peoples. It is sup-
ported by global consensus. No country in the world opposes the
Declaration today.

The Declaration includes many rights, including the right of self-
determination, the right to be free from discrimination, rights of
women, native women; these are very important. Rights to land
and resources, real rights of ownership, not diminished rights, such
as Federal law usually accords.

Well, what does all this mean? Others, I am sure, will elaborate
more on what those rights are in the Declaration. But what should
it mean for Congress? What should Congress do? Congress should,
I believe, embrace the Declaration. I am very pleased with the
words that you have spoken here today.

Congress should embrace the Declaration, because it is Amer-
ican. It is based on American values. It is American in its origin.
It is an agenda for change that can easily be embraced. And it
would be very positive.

But the practice of enacting legislation that takes the property
of Indian nations or other native nations must come to an end.
This country doesn’t need to go on taking things from Indian na-
tions. Congress must give up the notion that when it legislates in
the field of Indian affairs or with regard to other indigenous peo-
ples “subject to its jurisdiction, that it can ignore the Bill of Rights
or the other limitations in the Constitution.”

Native peoples too are entitled to Constitutional rights and to
equality before the law. Native leaders are reviewing now what
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kind of proposals they want to make. And Congress should listen
carefully to those proposals when they make them.

Now, a starting point for some of the changes that could be made
in Federal Indian law is the set of principles, general principles of
law in this study that the Indian Law Resource Center has done.
I will be submitting the entire study for the Committee’s use. The
Congress, this Committee, should conduct further hearings in the
future to monitor what the Administration does to carry out the as-
pirations it has so well proclaimed and so well embraced. Let us
see what progress is being made and whether we are getting at the
root issues.

Congress should, I believe, also conduct oversight hearings and
consider what Congress could do to correct the many damaging,
and I believe unconstitutional, decisions that have been made by
the Federal courts. It was, after all, the Supreme Court of the
United States in 1955 that said that this Government can take the
property of Indian nations without any compensation and without
due process. That was invented by the Supreme Court. And there
are other doctrines like that that Congress didn’t invent, the courts
did. And they need to be reviewed, they need to be changed in
order to come into compliance with the Declaration. I believe Con-
gress can find ways to help in that important process.

Thank you very much for having this oversight hearing, and I
look forward to questions.

[The prepared statement of Mr. Coulter follows:]
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PREPARED STATEMENT OF ROBERT T. COULTER, EXECUTIVE DIRECTOR, INDIAN LAW
RESOURCE CENTER

Good afternoon, Chairman Akaka and distinguished members of the Committee:

My name is Robert Coulter and T am head of the Indian Law Resource Center, a non-
profit American Indian legal organization. Iam a member of the Citizen Potawatomi Nation and
Tan a lawyer. Iwant to express my thanks to the Conunittee on Indian Affairs for holding this
much-needed oversight hearing concerning the United Nations Declaration on the Rights of
Indigenous Peoples.

The UN Declaration on the Rights of Indigenous Peoples originated in 1976, when it was
developed by Indian nations and leaders in the United States and in Central and Sonth America,
The initiative was pronipted, sa far as Indian nations in the United States were concemed, by the
knowledge that federal law was very adverse to the rights of Indian and Alaska Native nations in
many fundamental respects, Federal courts perzisiently refused 1o recognize that Native nations
are enfitled to constitutional rights and particulnrly te equality before the law, nid the Supreme
LCourt even in modern times has continned t¢ invent new injustices, The sifnation in Central and
South America was even worse, with a nearly camplete absence of the rule of law so far ag
Indians were concomed. Leaders decided to turn to the United Nations and to international lawr
in hopes of calling attention to the injustices of damestic law and using human rights law to
improve federal law, policies, and practices,

The conditions thal gave rise to the Declaration have not improved much, Tndian and
Alaska Mative nations continus to live with a system of federal law that is discrinuinetory,
uncanstitulional, and oppressive. Tt is unworkable and unjust. It is a legal framework that makes
it all but impossible for Indian nations to imprave their economic and social conditions. Itis
analogous to the “Jim Crow” laws and the “Separate but Eqnal” legal doctrine that oppressed
Aftican Americans and other racial minorities in this country for almost o bundred years after the
end of slavery.

For example, it is often incomrectly said that the “dectrine of discovery” gave ownership
of all the tnnd in this country, perticularly all Native lands, to the Exropean nation that
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“discovered” the arca. The unfaimess of this concept is obrious, and this "“doctrine’ has never in
fact been the law. Nevertheless, courts and government officials routinely apply this mistaken
and discriminalory rule and believe it fo be the law,

Major parts of the federal law dealing with Native tribes and individuals are plainly in
viclation of the United States Constitation. The chicf example is the “plenary power doctrine™
supposedly giving the federal government zlmost Hmitless power over Mative nations. Anather
example is the Supreme Court’s ruling that the federal government may take aboriginally held
Native lands and resources without amy compensation and without doe process of law.

Congruss frequently deals with Netive property by enacting legislation thal would be
forbidden by the Constitution if it affected anyone else's property. The government also
manages or conirels most Wative land, frequently mismanaging the land and resources, and fails
to account praperly for the resources and moncys owed to the Native nations and individuals that
own the land and resources, Congrass claims tho power to terminate Indian and Alaska Native
Lribes and to abrogaie or violate ireatics with Indian nations, nsually without any liability.

This legal framework is not only inconsistent with our Conztitution and human rights
standards world-wide, but it has cnormous adverse consequenses for Indian and Alaska Native
nations throughout the United States. It is not likely that Indian and Alaska Native governments
can solve the deep social, economic, and governmenlal problems that alillict them unless this
present, unfair body of law is theroughly reformed. Effective govemnance requires an
infrastructure of law that is reasonably fair, consistent, and predictable. Changing, clarifying, and
improving current federal law alfecting Malive iribes and Natives of Hawai'i arc absolutely
necessary if nations are to gain trus and effective coniral of their homelands and improve their
voonomic and social well-being,

The Declaration can be useful as a peide for bringing sbout positive change in these
problem areas of federal law and practice. Achieving the rights of the Declaration will make
possible a secure, reasonahle, business climate that will encourags inveslment and will ereate the
apportunity for serious long=tern ceonoriic develapment.

American Indian leaders worked in the United Nations wilh all the countries of the world
for marc than 30 years te win adoplion of the Declaration. Thousands of indigenous leaders
from all parts of the world participated in the debates and werking group meetings to build,
eventually, worldwide support for the rights of indigenous peoples, inclnding American Indian
natiens snd tribes. The Declaration was edopted with overwhelming support by the General
Assembly in 2007, and within a few years the four conntries that voted against it, including the
United States, changed their opposition to support. There is now global consensus supporting the
Declaration amoeng all countries of the world.

When President Obama announced the United States' suppori for lhe Declaration lasl
December, the Administration said in a written statement that the Declaration “expresses the
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aspirations of the United States, aspirations that this country seeks to achieve within the structure
of the 1).5. Constitution, laws, and intemational abligations, while also seeking, where
appropriate, to imprave our laws and policics.”

The Declaration is a nen-binding human rights instrument that expresses (he most
important legal riles that countries are expected ta follow in their relations with indigenous
individonls ond peoples, Tt expresses the legul dghts of indigencus individuals and also
indigenous communities, tribes, and nations — or “peoples”, the temt used by the Declaration.
The goal of the Declaration is to proteet the cultures and ways of life of indigenous peoples and
to praotect these societies and individuals from mistreatment, suffering, and threatened extinction.

The Declaration contains 46 articles covering civil and political rights, cultural rights,
eeonomic rights, and much more. Let me highlight some of the most important human rights
procleimed in the Declaration.

Article 2 is ol aver-arching importance because it provides that indigenous peoples or
tribes and individuals have the right to be free ffom any kind of discrimination in the exercise of
their rights, particularly discrimination based on their indigencus idenlity.

Article 3 recognizes the right of scl~determination, including & host of particular rights of
self-government over internal and local affairs. The right of self-dstermination is extensive and
is detailed in many other articles, Tt includes the right Lo forrn governmenis and pther social and
political institutions, the right to make and enforce laws, the right to control and manage their
resourees, Lhe right to delermine their own membership, and many other such rights, The iphts
spelled out in the Declaration are very similar to the rights of salf-determination recogmized in
federal law.

This is a right that certainly must be extended by federal law to Natives of Hawai'l and ail
indigenous peoples.

Article 7 provides for the right of indigenous peoples Lo exist and live: in peace ag distinet
peoples. It forbids all acls of genocide or violence against then,

Articlz B forbids actions to dispossess indigenous peoples or individuals of their lands,
and Axticle 10 recognizes the right not ko be foreibly removed from their lands,

Artiele 12 proclaims the right to practice their spiritual and religious traditions and the
right to have access to religious and cultural sites.

Qther articles recognize (Art. 13) rights to oral histories, languages, customs and
ceremenies; (Arl. 14) the right to establish thelr own education systems; (Ars. 18, 19) the right
to participate in the government of the country; (Azt. 20) the right to their own subsistence
cconomie activities; (Art. 16) rights to media; and much more.
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Agticle 22 speaks to the epidemic of violence against Native women and children, and
Article 44 broadly recognizes that the rights and freedoms in the Declaration apply equally to
wolnen,

Of speeial importance is Arlicle 26 providing Far the right to ewn and use land and
resonrees. It deseribes a full right of ownership, not a diminished or subardinate form of
ownership.

Article 28 recognizes the right to fair processes for seeking the retum of land wrongfully
taken or for seeking compansation or ather relief. There is nothing here that calls for “giving
back the country to the Indians™ or anything unreasonable. The Declaration envisions 4 workable
and fair system of legal rights for all.

Article 20 recognizes for the first Hime in any formal instrument a tight te protection of
the envirpiment. Americen Indians proposed this right to protect the Earth, and the Declaration
ineorporates this innovative concept of human rights — a concept that has become widely shared
among many people and countries.

Arlicle 37 calls for the observance and enforcement of treaties made with indigenous
peoples. This is an important step forward, one that has long seemed necessary.

As with all human rights, the rights in the Declaration are not absclute, but are to be
exercised with due respect for the rights for the rights and freedams of olhers.

The Declaration, as we can see, cafls zpon the United States (and all countries) to end the
discriminatory and unjust laws and policics that continue to be applied to Indian and Alaske
Mutive nations and to Notives of Hawai'i.

Much of what the federal government does is very much in accord with the Declaration,
but there are important areas of policy and law thal are not in kecping with our own United States
Canstitution nor in aceord with the Decloration. Whal should Congress do?

. Congress must searchingly examine proposed legislation to see that it comporls with the
Declaration.

. The practive of enacting laws thal take Malive properly without due process and fair
market compensalion must be stopped, This country does not need ta go on taking ndian
Tands,

. There is 1o need to go ott denying tribes and Native peoplee the constitutional rights that

are guaranlecd for everyone in this conmtry,

v Legislation (hat seeks to control or dispese of Indian resources and other property without
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the vonsent of the nations or Iribes that own them, must be slopped. This country does
not need to control Native nations or their lands. Native pecples and tribes are perfectly
capable of and entitled to self-determination ~ to govern their own property and affairs.

. The vialation of treatics must not be pernitted, and where treaties are violated, there must
be just compensation or another fair remedy for the wronged paety,

. Conpress must chanpge [ederal law and policies to allow tribes o adequately police and
prosecnte violent cries in their communities. MNative women are mors than twics as
likely to be victims of violence, because tribes lack criminal jurisdiction to prosecute
outsiders.

. Termination of tribes must never again be considered, and abuses of the govemment's
trustesship must be not be tolerated.

. Legistation that singles out tribes or Indians for harmful treatment must be given strict
serutimy and must be rejected where it denies equal proteetion of the law,

. And Congress must abandon the 19" Century idea that it has powers over Indian and
Alaska Mative fribes that go beyend the enumerated powers in the Constitution. This idea
i5 itself discriminatory and subjects Native peoples to disadvantages not inflicted on
others.

‘The chief prablems in federal law that need to be correeted pre examined, and specifie
proposals for change are outlined in a major study by the Indian Law Resource Center. The
study snggcs(s some ol the prineiples ol law that could clarify and correct these legal probiems
and creale a warkable und just famework of federl [aw. These proposed legal principles are
attached to my testimony, and I ask that they be included in the record. These proposals ars now
being considered by Wative leaders, and they will decide what preposals to make to Congress and
to the Administration. [ do not pretend to speak for any tribes today, but [ have spaken to many
(ribal leaders, and T can assurc you that the desire for change is strong, it is widely shared, and the
Declaralion 35 proving 1o be a guide and an agenda for that changs,

Most important, Congress must give the most urgent altention to the proposals thal
Native leaders malke for changing and improving federal law.

In eonsidering tribal proposals, Congress shonld embrace (he Declaration gs a puide,
because it is as American ag ean be. It originated here, and it contains the sanle values of
freedam, democracy, limited povernment, cquality of rights, and the nle of law that tormed cur
awn Constilulion.

The Administration, tan, has assumed an encrmous responsibility to conform its practices
and its policies ta the Constitution and to the Declaration.
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President Obama’s commitment to action, given to tribal leaders at the White House en
December 16% jast year, creates an extraordinary and very favorable opporturity to consult with
federal agencies and departments and to seek concrete actions to improve the law and fo improve
Isdural policies and practices. This opportunily extends to the indigenous paoples of Guam and
Arncrican Samea, and Natives of Hawai'l, as well as to Indian and Alaska Native tribes, The
Adminisiration’s statements are very encouraging and forward looking. The promised
consultations have already begun in some quarters, and the oppormnity for making proposals and
seeking needed changes is enormous. Far more action is probable when Native leaders have
infarmed themselves about the Declaration and begin to act on a nationwide lavel.

Much can be done by the administrative branch to achieve the rights in the Declaration
without legisiation. Regulations, policies, and practices have long needed to be improved and
reformed to comply with the Ceonstitution — not to mention the Declaration. Ithink, for example,
of the nsed to reform and improve the processes for federal recognition of tribes.

Congress must conlinue to exercise oversight to examine the exbent to which the
Administralion i living up to the slandards of the Devlaration, especially Ihe standards that are
el in our own Constiiution.

Turmning to the judicial branch, our federal courts have been responsible for some of the
worst and most damaping legal rules and decisions concerning Native tribes, and Congress mmst
conduct oversight hearings conceming the practices and decision of courts that imposs rules
upan tribes that are contrary to the Constitution and that deny tribes equality before the law,
Such decisions include those that permit the taking of Native lands and other property without
compensation or due process of law and that deny tribes criminal jurisdiction over all those
committing vialence against MNative women on Indian lands. Muoreover, federal courts and state
courts as well have increasingly adopted the practice of ignoring precedent and established law in
Indian cases and making up new mles that apply only to tribes — thus denying Mative tribes the
“Equal Justice Umdsr Law” promised on the front of the Supreme Court building. Congress,
through appropriate enaclinents and regolutions, should help to correct these court-tnads slains
on Ameriea's legal systern anil the couniry’s honor,

Chairman Akska and members of this Commnittee, thank you again for holding this much-
needed oversight hearing coneerning the UN Declaration on the Righis of Indigenous Peoples,

Tam happy 1o answer any queslions whenever the time is appropriate.
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Attachroent:  Native Land Law Project, Draft General Principles of Law Relating to Native
Lands and Natural Resources, written and cdited by the Tndian Law Resource
Canter and sponscred and published by the Indian Land Tenure Foundation
(February 2010)

Draft General Prineiples of Law Relating to Native Lands and Natural Resources’
With a Non-Technical Yersion

1. The legal rights of Indian or Alaska Mative nations to the lands and rescurees they own by
reason of aboriginal ownership, use and cccupancy are the fill rizhts of ownemship,
management, control, and disposition recognized In law without any diministunent or
discrimination based on the aboriginal origin of these rights,

Nuative nations huave complete ownership of their aborigined tands - not some mited or
pavticd right.

2, The doctrine of discovery gave the “discovering' nation particular rights under international
law a8 against other Eurgpean or colonixing nalione, namely the cxelusive ripht to require
land and resources from the Native or indigenous nations. The “doctrine of discovery™ pave
the “discovering” nation na legal right as against the Mative nations or peoples.

“Discovery" did nat give the discovering contry any ownership of Native lands. It only
Feve the discovering country e oxclusive vight 1a buy the land from the Nathve owners

3, Legal doctrines such as terra mallivg, the docteine of discovery, and other such doctrines are
inconsistent with the United States Constitution ta the extent that they are mistakenly applied
1o diminish or impair the rights thai Indian and Alaska Native nations hold with respeet to
their lands and resources.

Legal redes that deny, tnke away, or reduce Native ownership of their Iands and resources
ure invelicd, because they vialnts the United States Constitition.

'For additional informatian or to request a eopy of the complete study, Dvaff General
Principles af Law Relating to Native Landr and Natural Resources, including extensive
Commentaries onieach of the Prneiples, please contact the Indian Law Resource Center, a2
Morth Bwing Street, Helena, MT 38601, by email at m#f@indianlaw.org.
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The vwrnership of Jand and natural resources, including rights of uss and occupancy, of
Indian and Alaska Nalive nations and individuals, including inlerests in lands and resources
held by aboriginal 1itle, Is entilled to the same constitntional proteclions as the owneship andl
ather interegts of nlhcrs in thelr reapective lands and resources, and in addition Indian and
Alaska Native nations and individoals may have other rights and legal protections arsing
from treaties, statutes, and otlier sources of law.

Nutive lands of ali ndy are protected againgt taking and other harm by the gavernment -
Just the xame as all praperty is protecied. And, in addition, some Native land is protecied
by other legal rules that have been creuted by specific treatiey, aciy af Congress, or common
law. {u other words, Native lunds und resouices fiave af lenst as much legal protection
against iaking or other harm s other lunds, and sometimes will have additional legal
profoctions as well

Congress, by reason of the Fifth Amendment to the Constitution, may not take the property
ol Indian or Alaska Native nations and individuals, including aboriginal property, except for
a public purpose, with due procsss of law, and falr market compensation with interest,

Congress cannot take any Native lands or resources, including aboriginal tivle landy, unless
it is dore with oty caompensation, for a public prrpose, and in acoordance with fow

The United States has trost title to land owned or heneficially owned by 8 Mative nation or
individual anly if the United States has acquired that title through a valid lepal process, such
a8 4 {reaty, agreement, or stalule, and only I that trust tille had or has the consenl ol all the
Native pations or individuoals concerned.

The Unired States holds trust title to Notive innd and reseurees anly where the United States
has gotten that trust #ile through some genuine fegal process and only where the Native
owner consents to the Uniled Statos holding trust dife. In other words, trist lands axist anly
where the United States has beconie trustee in a lawful way and enlywhere the Native nation
agreas io this.

The fizderal government has no power as 4 putative or supposed trusies to control or dispose
of lands owned by an Indian or Alagka Nalive nation or individual unless lhe Uniled States
aets with the express, free, prior, and informed consent of the Indian or Alasks Native nation
or individun] concemed.

Unless the United States kas geineing trust title, the federal govermment fuzs no authority as
“tristee” o sell, lease, or do anything with Native lands without the consent and
authorization of the Native owner.

Where the United States holds property in trust for an Indian or Alaska Native nation or
Individual, or where the United States has, by reason ol events orcircumstances of whatever
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palure, agsumed contrgl gr possession of lands or rescurces belonping to or beneficially
owned by an Indian or Alaska Mative nation, or individual, the United States has all the
rcgponsibilitics ol a trustee as preseribed by law gencrally applicable to trustees or
construstive trustees: including but not limiled 1o the oblization to conserve the trusl assets,
fo manage the assets for the benefit of the beneficiary, the obligation to account to the
beneficiary, the oblipation bo avoid every conflict of interest, and the abligation to end the
trustecglip and relurm the st asset o the beneliciary when so required by the beneficiary,

Where the United States holds land or other property in trust for a Native nation, na matter
how that came about, the United Srates hus ail the responsibliittes and dutles of a trusies
that are reqiired by law generally, without exceptions or fimitations thet reduce the
gavarnment’s yesponsibilities or duties.

A treaty with an Indian nation is & wealy within the meaning of Hie United States
Constitation, the violation of which gives rise to lability and the right io redress,

The United Stuates cannoi freely viclate treaties withouwt providing full redress for the Indian
partics, neluding compensation, restitution, or other appropriate, fust remedy.

Congress hias only such powers in the field of Indian affairs - particularly with respect to
Indian and Alagka Native lands and resources — as are conferred by the United Stutes
Constitulion. The Constitution does not accord Congress “'plenacy power™ — in the sense of
additional or unlimited powers — over Indian and Alaska Wative nations and their property.

The United Sinfes Congress dees not have “plenary™ or unfimited power to enact Iawr
dealing with Natfve nations and their propoerty. fnstead, Congress has only those powery
that are staved in the Constitution, and those powers must be used within the limits set ot
fn the Constitution — espaciafly these in the Bilf of Rights.

Indian and Alaska Native nations have the inherent right to form, maintain, and change their
own governments and to create, maintain, and alter their own laws and kepal institutions for
the purpose, among cthers, of governing their own affairs and particularly for contrulling,
using, ond managing their own lands and resources.

Native nations have the inherent or sovereinn power to creale thely owi povernments and
{aws for all purpeses, including for the purpose of using and controlling their lands and
rOSQUrens.

Native governments have the right to frecly use, cxploit, manage, and regulate lands and
rescurces owned or beneficially ovwned by the nation, and they have governmental autharity
overallotted lands owned by Indian or Native persans within the reservation or subject to the
jurisdiction of the Mative govermment,
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Native nations hove the right to wse, comtrol, and benefit from their lands and resources
without inferference by the federal govermnent that is nof authorized by the Constitution or
by the Native government iself.

Congress has ne power under the Conslilulion or otherwise, with respecl to any Indian or
Alaska Native nation, ta terminate its legal existence or to terminate it legal rights and status
as a nation without the free, prior, and infonmed consent of that nation.

Congress canno! terminaly any Native nation,

Land and other property owned byan Indian or Alaska Native nation in its sovercign capacity
asa government 15 nol taxahle by any state or local government, whelher or not that land is
held in trust, in fee, ar in any other form of tenura.

Native Linds und resonrees cannot be tuved by any government, ag matter whethier the land
Is hedd tn trust or otherwise.

The United Statcs is bound by internetional lew to respect the human rights and other rights
of Indians and Alaska Natives both as individuals and pepples.

The United States nust respect and abide by international law, especially international
human rights faw concerning indigenous peoples.

The United States must provide prompt and cffeetive judicial remedics for the violaliom of
the rights of Indian and Alaska Native nations and individuals in relation to their lands and
resources. Such remedies must be non-discriminatory and otherwise consistent with the
United States Constilution, applicable treatics, and generably aeepted principles of fimess
and due process of law.

The United States must make it possible for Native nations and individials to go to court and

get refiefl or some kind of corrective action or compansation, wienever they suffer karm
concerning thelr landys and resources or gny ether viekstion of their rights.  These court
remedies must be foir and effective.

‘The Uinited States has a legal obligation to prevent sbuses, fraud, and other wrongs against
Indism and Alacka Nalive nations and individuals in relation 1o their lands and resonrees
through the enactment and enforeement of reasonable legislation. This obligation of the
federal government must be discharged in conformity with applicable treaties, the United
States Constitution, international human rights principles, and these General Principles,

The United States has the duty to protect Native lands and resources by preveniing abuses,
Fraud, and ather wrongs against Indian and Afaska Native rations and individuals.

** The Native Land Law Project--Draft General Principles of Law Relating to Native

Iﬁelmds and Natural Resources {(Lawyers Edition} has been retained in Committee
es ¥

The CHAIRMAN. Thank you so much for your statement. Person-
ally, I really appreciate it.
Now we will hear from James Anaya. Will you please proceed
with your statement?

STATEMENT OF JAMES ANAYA, PROFESSOR, UNIVERSITY OF
ARIZONA JAMES E. ROGERS COLLEGE OF LAW; SPECIAL
RAPPORTEUR ON THE RIGHTS OF INDIGENOUS PEOPLES,
UNITED NATIONS HUMAN RIGHTS COUNCIL

Mr. ANAYA. Thank you, Mr. Chairman. As you mentioned, I live
in Tucson, Arizona. I am a Professor at the University of Arizona
College of Law in that city.
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Earlier this year, I was reappointed by the United Nations
Human Rights Council as its Special Rapporteur on the Rights of
Indigenous Peoples. My mandate from the Council, whose member-
ship includes the United States, is to address the human rights
conditions of indigenous peoples worldwide through various means,
inclu{iing by promoting the Declaration on the Rights of Indigenous
Peoples.

I would like to begin my testimony by stressing that the Declara-
tion is an expression of a global consensus about the rights of in-
digenous people that has developed over decades upon a foundation
of widely accepted international human rights principles. The Dec-
laration makes clear that indigenous peoples are subjects of inter-
national concern. That is something that was understood by the
founders of this Country, and in the early Supreme Court jurispru-
dence, but was lost to subsequent generations of political actors.

The various provisions of the Declaration build upon core prin-
ciples of self-determination and equality within a model of social
cohesion that value diverse cultures and peoples. In fundamental
respects, the Declaration is a remedial instrument aimed at ad-
dressing patterns of social exclusion, discrimination, cultural suffo-
cation and even physical extermination that indigenous peoples
have experienced and endured in ways not felt by others.

The Declaration itself calls upon States and the international
community as a whole to take affirmative measures to bring the ac-
tual conditions of indigenous peoples into conformity with the
rights that are articulated in this instrument. The endorsement of
the Declaration by the Obama Administration on behalf of the
United States is a welcome signal to the world that the United
States joins in both the global consensus about the rights of indige-
nous peoples and in the concerted call for action to make those
rights a reality. Although the Declaration is not itself a treaty, it
is a strongly authoritative statement that builds upon the provi-
sions of multilateral human rights treaties to which the United
States is abound as a party within the broader obligation of the
United States to advance human rights under the United Nations
charter.

The Declaration is meant to serve as a frame of reference for re-
flecting upon the existing conditions of indigenous peoples, and the
laws and policies that affect them, as well as a standard for devel-
oping needed reforms and programmatic action, both within domes-
tic settings and at the international level. Legislative bodies, such
as this one, should look to the Declaration to help guide its prior-
ities and action. I am hopeful that this hearing will be an impor-
tant step toward that end.

The Declaration has bearing as well for executive agencies whose
actions and responsibilities touch upon the interests of Native
Americans in a multitude of ways. I am encourage to hear that al-
ready a number of executive agencies are learning about the Dec-
laration and considering how to use it in decision-making.

Additionally, the courts should take account of the Declaration in
appropriate cases concerning indigenous peoples, just as Federal
courts, including the Supreme Court, have referred to other inter-
national sources to interpret statutes, constitutional norms and
legal doctrines in a number of cases.
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Finally, I would like to point out that the United States has an
important role to play in promoting the Declaration, both at home
and abroad, as you, Mr. Chairman, have noted. In addition to guid-
ing action concerning Native nations within the United States, the
Declaration should also help guide the Federal Government’s for-
eign aid, which in many places across the globe touches upon the
lives of indigenous peoples. And the Declaration should be an im-
portant focal point of the United States’ cooperation to advance
human rights in multi-lateral settings, including at the UN.

In my role as United States Special Rapporteur on the Rights of
Indigenous Peoples, I look forward to pursuing discussions with the
United States Government and tribal leaders through appropriate
channels and procedures, discussions on how the Declaration can
help catalyze action to address the aspirations of indigenous peo-
ples in this Country and to fulfill unfulfilled promises.

I believe that the United States’ cooperation with the inter-
national system in this and other ways will not only help to ad-
vance the Declaration’s objectives in this Country but will also con-
tribute to greater cooperation within the United Nations and
worldwide to advance the rights of indigenous peoples in keeping
with the Declaration.

Mr. Chairman, the United States was a principal leader in the
UN’s adoption in 1948 of the Universal Declaration of Human
Rights and has since then been a leader in pursuing implementa-
tion of that declaration. Mr. Chairman, the United States can and
should now play that leadership role again.

I thank you very much, Mr. Chairman, for your attention.

[The prepared statement of Mr. Anaya follows:]

PREPARED STATEMENT OF JAMES ANAYA, PROFESSOR, UNIVERSITY OF ARIZONA JAMES
E. ROGERS COLLEGE OF LAW; SPECIAL RAPPORTEUR ON THE RIGHTS OF
INDIGENOUS PEOPLES, UNITED NATIONS HUMAN RIGHTS COUNCIL

Mr. Chairman, Members of the Committee, my name is James Anaya. I am a pro-
fessor at the University of Arizona James E. Rogers College of Law in Tucson. Ear-
lier this year I was reappointed by the United Nations Human Rights Council as
its Special Rapporteur on the Rights of Indigenous Peoples. My mandate from the
Council, whose membership includes the United States, is to address the human
rights conditions of indigenous peoples worldwide through various means, including
by promoting the Declaration on the Rights of Indigenous Peoples.

I would like to begin my testimony by stressing that the Declaration is an expres-
sion of a global consensus about the rights of indigenous peoples that has developed
over decades, upon a foundation of widely accepted international human rights prin-
ciples. The Declaration makes clear that indigenous peoples are subjects of inter-
national concern, something that was understood by the founders of this country
and in early Supreme Court jurisprudence but was lost to subsequent generations
of political actors.

The various provisions of the Declaration build upon core principles of
selfdetermination and equality, within a model of social cohesion that values diverse
cultures and peoples. In fundamental respects the Declaration is a remedial instru-
ment, aimed at addressing patterns of social exclusion, discrimination, cultural suf-
focation, and even physical extermination that indigenous peoples have experienced
in ways not felt by others. The Declaration itself calls upon States and the inter-
national community as a whole to take affirmative measures to bring the actual con-
ditions of indigenous peoples into conformity with the rights that are articulated in
this instrument.

The endorsement of the Declaration by the Obama administration on behalf of the
United States is a welcomed signal to the world that the United States joins in both
the global consensus about the rights of indigenous peoples and in the concerted call
for action to make those rights a reality. Although the Declaration is not itself a
treaty, it is a strongly authoritative statement that builds upon the provisions of
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multilateral human rights treaties to which the United States is bound as a party,
within the broader obligation of the United States to advance human rights under
the United Nations Charter.

The Declaration is meant to serve as a frame of reference for reflecting upon the
existing conditions of indigenous peoples and the laws and policies that affect them,
as well as a standard for developing needed reforms and programmatic action both
within domestic settings and at the international level. Legislative bodies, such as
this one, should look to the Declaration to help guide its priorities and action, and
I'm hopeful this hearing will be an important step toward that end. The Declaration
has bearing as well for executive agencies whose actions and responsibilities touch
upon the interests of Native Americans. I am encouraged to hear that, already, a
number of executive agencies are learning about the Declaration and considering
how to use it in decisionmaking. Additionally, the courts should take account of the
Declaration in appropriate cases concerning indigenous peoples, just as federal
courts, including the Supreme Court, have referred to other international sources
to interpret statutes, constitutional norms, and legal doctrines in a number of cases.

Finally, I would like to point out that the United States has important role to play
in promoting the Declaration both at home and abroad. In addition to guiding action
concerning Native Nations within the United States, it should also help guide the
federal government’s foreign aid, which in many places across the globe touches
upon the lives of indigenous peoples.

And the Declaration should be an important focal point of the United States’ co-
operation to advance human rights in multilateral settings. In my role as United
Nations Special Rapporteur on the Rights of Indigenous Peoples, I look forward to
pursuing discussions with the United States Government and tribal leaders through
appropriate channels on how the Declaration can help catalyze action to address the
aspirations of indigenous peoples in the country and to fulfill unfulfilled promises.
I believe that the United States’ cooperation with the international system in this
and other ways will not only help to advance the Declaration’s objectives in this
country, but will also contribute to greater cooperation within the United Nations
flnd worldwide to advance the rights of indigenous peoples in keeping with the Dec-
aration.

The United States was a principal leader in the UN’s adoption in 1948 of the Uni-
versal Declaration of Human Rights and has since been a leader in pursuing imple-
mentation of that Declaration. The United States can and should now play that
leadership role again.

Thank you Mr. Chairman, and Members of the Committee, for your kind atten-
tion.

The CHAIRMAN. Thank you very much, Mr. Anaya, for your state-
ment.

And now Professor Robertson, will you please proceed with your
statement?

STATEMENT OF LINDSAY G. ROBERTSON, JUDGE HASKELL A.
HOLLOMAN PROFESSOR OF LAW; FACULTY DIRECTOR,
CENTER FOR THE STUDY OF AMERICAN INDIAN LAW AND
POLICY, UNIVERSITY OF OKLAHOMA COLLEGE OF LAW

Mr. ROBERTSON. Thank you, Mr. Chairman. It is an honor to
have been invited to participate in this.

As you mentioned earlier, I am a professor of law at the Univer-
sity of Oklahoma. I am also an historian, and I have to apologize,
because I find it difficult to think or speak about events of this
magnitude without drifting into contextualizing them.

I think it is important to appreciate, building on what my friend
Mr. Coulter said earlier, and Mr. Anaya a moment ago, that there
is some history to this, the preparation of this document. It actu-
ally even goes back even further than the mid-1970s in a sense.
This international expression resolves questions first raised at
least in this hemisphere when the Spanish arrived in the late 15th
century. So this has been 500 years plus in coming, at least for this
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life-long resident of the western hemisphere, and I think that is
worth reflecting upon.

The other element of the construction of the Declaration I think
is important, that hasn’t been mentioned, is the extent to which in-
digenous peoples themselves were invited to participate and did
participate in the formulation of the document, which is evidenced
by the strong support that one sees in Indian Country in the U.S.
and in indigenous communities around the world for the document.
It really is an historic opportunity here to bring two large group
together, the descendants of European colonizers and the indige-
nous peoples in the various countries of the world, and come up
with a new regime that works better and in a fairer manner for
everyone. I applaud the Committee for launching this exercise in
the United States, and building on the initiatives that the Obama
Administration has already started.

I also thought it important to say a word about the Declaration
in international context. This is also something that Mr. Anaya
mentioned, and I am glad that he did. This is a global document,
it is a comprehensive document. It is a global document as well. In
my capacity as a law professor, I have had the opportunity since
the Declaration has been passed to travel to different parts of the
world as a private sector person, but invited to come in and consult
in various countries on how to comply with its provisions.

And one sees a range of experiences. One country, for instance,
has simply adopted the whole thing as a statute. That is one ex-
treme.

At the other end, I might mention Japan, to which I traveled last
fall at the invitation of a committee organized to put together their
first statement of indigenous policy, relating to language and cul-
ture rights of the Ainu people on the northern island of Hokkaido.
It is extraordinary to witness the birth of something like that, and
to follow up on one of your comments a few moments ago, Mr.
Chairman, in that sense I did acquire a perception that in certain
ways, the United States could well act as a global leader, at least
for some countries. It is not that we have done everything right,
far from it. We have done a lot of things wrong .

But the point is, we have done some things right, and we have
done a lot of things. And that may be the most important lesson
for this historian of all. We have over 200 years of experience of
wrestling with the legal nature of this interaction between colo-
nizers and indigenous peoples, experiments with all sorts of pro-
grams that other states in the world might be considering.

I think it is important that the United States share its experi-
ence to the extent that that information is requested at the same
time that we are analyzing it ourselves. We started a year and a
half ago a clinic at the University of Oklahoma Law School focused
on indigenous rights worldwide. We have sent teams of students
out now to half a dozen countries with indigenous populations who
have been largely voiceless. They are smaller countries, without the
caliber of representation the tribes have had in the United States
in recent years.

And we have discovered the same sorts of issues in those coun-
tries. We do this to support the Universal Periodic Review process
at the UN Human Rights Council. But as I said, we have discov-
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ered that there, too, the Declaration is a living document, but it is
in some ways even more important, because their rights are well
behind what they are in other parts of the world, to a certain ex-
tent including the United States.

Now a word on current efforts and future efforts. I appreciated
Del Laverdure’s comments, which were similar to those of Kim
Teehee at the Permanent Forum in May, emphasizing, among oth-
ers, the current Administration’s efforts to help indigenous peoples
in the United States in the areas of education, health, safety, infra-
structure and jobs.

I would only add a few other things that might be thought about,
and these are broad things. One has to do with process, and the
other has to do with what I would call reconsideration of fun-
damentals. On process, I think one of the best things that came out
of the Declaration and out of the current Administration’s aggres-
sive engagement with these issues is an emphasis on consultation
with indigenous peoples themselves. I think that that ought to be
continued, I think it ought to be expanded. I would like to see it
happen more at the State level than it has been in many States.
I think that is of crucial importance. The inclusion in the process
results in a feeling of respect, which is understandable. Anyone
would feel it. Also an opportunity to shape policy and to buy into
the result. I think that has policy advantages that are maybe
broader than may have been appreciated.

Reconsideration of fundamentals I raise to echo and build on a
bit on something that Mr. Coulter said. Three areas occur to me
which are raised in the Declaration which do invite us to rethink
things that were done a long time ago, and maybe not done well.
One of those has to do with the nature of land rights and the dis-
tinction that Mr. Coulter alluded to indirectly between different
types of Indian land holdings. Aboriginal lands, executive order
lands and treaty lands, are treated very differently for constitu-
tional purposes. It is not entirely clear why. That is something that
the Declaration invites us to reconsider.

Second, cultural and religious sites, which are an important part
of the Declaration and something that we haven’t entirely solved
here is a problem. I think that is worth spending a little bit of
brainpower, time and energy on.

Lastly and maybe most importantly, self-governance. The self-
governance stem works here, but it is extremely complicated, and
I think a Federal initiative to help simplify self-governance, I don’t
advocate any particular position, but when you have a regime that
is constructed by a patchwork of statute, treaty and lately, pri-
marily Supreme Court decisions, at least in the civil jurisdiction
area, it is confusing, it is unpredictable, it is hard to manage on
the ground.

And I think it is inconsistent with the goals of the Declaration
of the Rights of Indigenous Peoples, which I read to be that the
tribes, indigenous groups, be able to govern themselves and under-
stand how that is supposed to operate and/or facilitate effective
self-governance. That also I think relates to the comment that Sen-
ator Franken made about impediments to economic development,
which I think simplification of self-governance rules would facili-
tate.
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My time is more than up. I thank you again very much for the
opportunity to appear here. As my colleagues, I welcome any ques-
tions.

[The prepared statement of Mr. Robertson follows:]

PREPARED STATEMENT OF LINDSAY G. ROBERTSON, JUDGE HASKELL A. HOLLOMAN
PROFESSOR OF LAW; FACULTY DIRECTOR, CENTER FOR THE STUDY OF AMERICAN
INDIAN LAW AND PoLICY, UNIVERSITY OF OKLAHOMA COLLEGE OF LAW

Good afternoon, Chairman Akaka and Members of the Committee, and thank you.
It is an honor to have been invited to participate in this hearing.

My name is Lindsay Robertson and I am the Judge Haskell A. Holloman Pro-
fessor of Law and Faculty Director of the Center for the Study of American Indian
Law and Policy at the University of Oklahoma College of Law. From 2006 to 2008,
I served as Private Sector Advisor to the United States delegation to the Working
Group Sessions on the Draft U.N. Declaration on the Rights of Indigenous Peoples.

In addition to being a professor of law, I am a historian, and I find it difficult
to think or speak about events of this magnitude without contextualizing them. I
think it is important to appreciate that there is a history to the preparation of this
document, which actually goes back further than the mid-1970s. This international
expression resolves questions first raised in this hemisphere when the Spanish ar-
rived in the late 15th century. The Declaration has been 500 years plus in coming,
at least for us residents of the western hemisphere, and this is worth reflecting
upon. Another important aspect of the construction of the Declaration is the extent
to which indigenous peoples themselves were invited to participate and did partici-
pate in the formulation of the document, which is evidenced by the strong support
for the document that one sees in Indian country in the United States and indige-
nous communities around the world.

The drafting of the Declaration was historic, as two groups, the descendants of
colonizers and indigenous peoples in the various countries of the world, came to-
gether and designed a new regime that works better and in a fairer manner for ev-
eryone, and I applaud the Committee for launching this exercise in the United
Sgates, building on the initiatives that the Obama administration has already start-
ed.

I also thought it important to say a word about the Declaration in international
context. This is a comprehensive document, and it is a global document. In my ca-
pacity as a law professor, I have had the opportunity since the Declaration was
adopted to travel to different parts of the world and consult in various countries on
how to comply with its provisions. One finds a range of experiences. Bolivia, for in-
stance, has simply adopted the Declaration as a statute. I might also mention
Japan, to which I travelled last fall at the invitation of a committee organized to
put together Japan’s first statement of indigenous policy, which focuses on language
and cultural rights of the Ainu people on the northern island of Hokkaido. It was
extraordinary to witness the birth of a new legal relationship, and the experience
helped me appreciate the ways in which the United States could act as a global
leader on these issues, at least for some countries. It is not that we have done every-
thing right, far from it. We have done a lot of things wrong. But we have done some
things right, and we have done a lot of things. We have over 200 years’ experience
wrestling with the nature of the legal relationship between colonizers and indige-
nous peoples, and we have experimented with all sorts of programs that other states
in the world might be considering. It is important that the United States share its
experience, to the extent that information is requested, even as we are assessing
it ourselves. A year and a half ago, we started at the University of Oklahoma Col-
lege of Law a clinic focusing on indigenous rights worldwide, which submits reports
in support of the Universal Periodic Review process at the UN Human Rights Coun-
cil. We have sent teams of students out to half a dozen countries with indigenous
populations that have been largely voiceless, and we have seen first hand the extent
to which for indigenous peoples in those countries the Declaration is a living docu-
ment, in some ways perhaps even more so than for indigenous peoples in other parts
of the world whose rights are relatively more secure. We all have much to learn
from one another.

Finally, I would like to share some thoughts on current and future efforts. I ap-
preciate the Obama Administration’s efforts to assist indigenous peoples in the
United States in the areas of education, health, safety, infrastructure, and jobs. The
Declaration provides an opportunity for additional efforts, and I would encourage fo-
cusing on process and a reconsideration of fundamentals.
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On process, I think one of the best things that came out of the Declaration and
out of the Administration’s aggressive engagement with these issues has been an
emphasis on consultation with indigenous peoples themselves. That ought to be con-
tinued—and expanded. I would like to see more consultation at the state level than
currently occurs in many states. Inclusion of indigenous peoples in the process evi-
dences respect, provides an opportunity for indigenous peoples to shape policy, and
makes it likelier that indigenous peoples will support the result.

On reconsideration of fundamentals, first, we might look again at the nature of
land rights and the distinction between different types of Indian land holdings. Ab-
original lands, executive order lands, and treaty lands are treated very differently
for constitutional purposes. It is not entirely clear why. We might also look at pro-
tection and access issues relating to cultural and religious sites, which continue to
be contentious. Lastly, and maybe most importantly, we might simplify self-govern-
ance. The self-governance system works here, but it is extremely complicated, built
on jurisdictional rules derived from a patchwork of statutes, treaties, and Supreme
Court decisions. It is confusing, limiting, unpredictable, and hard to manage on the
ground. Simplification of the self-governance system would bring us closer to real-
izing the goals of the Declaration.

Thank you.

The CHAIRMAN. Thank you. Thank you very much for your testi-
mony, Professor Robertson.

Our next witness is Mr. Red Corn. But before we hear him, I
would like to show a short video entitled Geronimo, Ekia. It will
be on the screens, which is an example of reclaiming our icons and
telling our own stories as Native peoples.

[Video shown.]

[Applause.]

The CHAIRMAN. That was moving. Thank you very much, Mr.
Red Corn. That was a moving presentation.

I just want to recall between Senator Udall and me, that he
chaired a hearing for me of this Committee on stereotypes. And of
course, it pertains to this, what we are doing now. And it was un-
fortunate at that time that Geronimo was up in the news. But
thank you again, Mr. Red Corn. I thought we would show it before
I called you to make our statement. Will you please proceed?

STATEMENT OF THOMAS RYAN RED CORN, FILMMAKER;
MEMBER, 1491

Mr. Red Corn. [Greeting in native tongue.]

I would like to acknowledge you, Mr. Chairman. Thanks for hav-
ing me here. I acknowledge Mr. Udall. My brother was a Udall
scholar, got his bachelor’s in civil engineering at the University of
Kansas off that scholarship. I appreciate that. I follow Mr. Franken
on Twitter, so I will catch up with him later.

[Laughter.]

Mr. Red Corn. I come here from the Wa.xa.k’o.lin district, actu-
ally outside of Pawhuska, Oklahoma. I would also like to acknowl-
edge some of the people here in the panel, who have been working
on this thing longer than I have been alive. I probably have no
business being up here, because I don’t represent anybody. I am
not an elected official, I don’t have a masters degree or a doctorate
or anything like that, simply live in the exact spot where the road
hits the pavement, as it were.

So I am kind of here, like I said, representing nobody. But I
would like to talk about the Declaration. And I would also, I don’t
really want to spend too much time talking about the past. Obvi-
ously being as young as I am, I know what happened. But I am
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really more concerned about the future. And I am concerned about
the future of my young family, concerned about the future of my
community.

A lot of that has to do where law intersects with actually, where
it intersects with people. The first place is that it intersects in ju-
risdiction. I live on trust land in a community that sits under Fed-
eral jurisdiction. I have neighbors that deal drugs, and they have
been raided over and over and over and over, and I can’t say that
enough, how many times they have been picked up and raided by
Federal agents. But no prosecution takes place. I see this as prob-
lematic. I see this as problematic if we can’t police our own commu-
nities and we can’t provide for the safety of our own citizens. And
if the Federal Government isn’t going to do that, I'd like to really
see that power transferred over to tribes.

At the time the Major Crimes Act was passed, perhaps the tribes
were not infrastructurally viable to handle those situations. But I
think that mode of thinking is probably outdated at this point.

I would like to see these powers are given to cities and States.
The Federal Government doesn’t manage drug cases on that level.
And if the State of Oklahoma is not going to do it either, I think
it is just another reason for tribes to be able to manage that.

The next thing I want to talk about is, drugs aren’t the only
issue in our community. I think nationally, the statistics say that
one in three Native American women will be sexually assaulted or
raped in their lifetime. These cases as well also fail to get pros-
ecuted. I have a one year old daughter, she just turned one last
week. I don’t want to see her grow up in that situation. It is dis-
turbing to me.

I don’t think any woman, any Native woman on a reservation
should have to be subjected to grow up in that type of situation.
Those people are our mothers, they are our aunties, they are our
relatives, they are a lot of things.

The next thing I would like to talk about, I was born in an In-
dian hospital in 1979 to a white mother and an Osage father. Dur-
ing the time that my mother was there, she was pressured for ster-
ilization the entire time, until she was transferred out to another
hospital where she could recover. I have friends that are my age
that have given birth recently that are also still being pressured
for sterilization.

Lastly, where these two things intersect is that right now, as
some of these gentlemen have mentioned, we have a case before
the Supreme Court. It is pretty much a case, I would as, from my
inexpert opinion, of legal amnesia. They are saying that we are not
a reservation. Basically they are saying we can be a reservation
when we have gaming compacts, we can be a reservation when we
have tobacco compacts, we can be a reservation when they want oil
and natural gas resources.

And we say that, well, if we have our own jurisdiction and if we
are a reservation, we should not be paying State income tax when
we don’t live on State jurisdiction and we do not work on State ju-
risdiction. If the State has jurisdiction over us, then where are they
when the drug dealers are in my neighborhood? Where are they
when rapes are going unprosecuted?



34

So these things, they coincide, they all touch each other. I want
to live in a time when human rights is not seen as a radical idea.
I believe these are not extra right, but these are human rights,
these are basic human rights that other people are afforded in the
Country. I believe that is why this resolution passed on an inter-
national scale, and that is why I am here today, to set a series of
events that took place to put me here to ask you for these things.

So in that respect, I would just like to say that much. l.e
ka.she.na ko.ko.na.

[The prepared statement of Mr. Red Corn follows:]

PREPARED STATEMENT OF THOMAS RYAN RED CORN, FILMMAKER; MEMBER, 1491

Hawe, Thatsi.e. Wazhazhe zhazhe wita Wakontia. I.e to.e ekipshe konbra.

I came here from the Wa.xa.k’0.lin district

I’d like to acknowledge the Senators and staffers. And I'd like to acknowledge all
the nobodies watching on C—SPAN the ocho as well as the Daily Show Intern watch-
ing this. Aye!

I'm not an elected official. 'm not an expert. I'm not any kind of anybody. I come
to you today representing nobody. I come to you representing all of the nobodies.
I'm here to talk to you about the passage of the UN Delcaration on the Rights of
Indigenous Peoples.

I did not come here to talk about the past. I came here to talk about the future.
The future of all nobodies.

Where my home sits, in the Wa.xa.k’o.lin district outside the town of Pawhuska,
Oklahoma, I live under a different set of rules than most Americans. Where I live
there are people who sell drugs whose homes have been raided by federal drug
agents over and over again and nothing ever happens, because no one is ever pros-
ecuted. The power to enforce the law resides with the federal government and not
the tribal government. And the federal government has little interest in rooting out
this type of behavior in my neighborhood. If this Declaration is adopted, I want ju-
risdiction for my community over these affairs. Localized control has always proven
to be more effective than Federal control over these matters. These powers are given
to states and cities. They can be given to Tribes as well. Because, if the federal gov-
ernment will not address this situation, then give us the power to do it ourselves.

Drugs arn’t the only problems running rampant in my community, and the count-
less other reservation communities like it, because of the lack of true sovereignty,
1 in 3 Native American women will be raped or sexually assaulted in her lifetime.
As appalling as that statistic is, the women in my life, real women, stats, have re-
layed their words to me. This breaks my heart and is not acceptable.These are my
relatives. My cousins. My friends. My people. I have a daughter who just turned
1-year old. I would very much like to see this power to protect her shifted to tribes
in her lifetime. In the hopes that not one more Native woman, not one more daugh-
ter, auntie, or sister, has to grow up under these circumstances. This institution has
that power to transfer the protection of our women to us. The Declaration and the
Executive branch recognize that when tribes have this power, that we thrive instead
of falter. There is a 40-year track record of the benefits of this power shift towards
tribal sovereignty and self-determination to back that claim up.

In 1979 I was born c-section in Hastings Indian hospital in Tahlequah Oklahoma,
to a white mother and an Osage father. My white mother contracted an infection
from that surgery. And while she sat there in the hospital, the staff repeatedly pres-
sured her for consent to sterilize her. My grandmother had her transferred to Tulsa
where she fully recovered eventually giving birth to three more boys. One has a
master’s degree in education and is a teacher. One is a civil engineer and the other
one has a master’s in architecture. My brothers are doing great things with their
lives, and I'm proud of them. But my mother was nearly sterilized, and she was one
of the lucky ones. Many other women were pressured and relented or were never
even asked. I would like to tell you that this practice died with the 1970s but the
Native women of my life today tell me that they are still being pressured in the
same manner.

As T speak right now, my Osage people have a case that waits to be heard by
the Supreme Court. The case effects our full reservation status. The Attorney Gen-
eral last week made a recommendation for it to be thrown out. It is our last ditch
effort to have a legally fully recognized home. Lawyers play semantics with words
over demographics and not actual written law, instead of letting us call it what it
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is. Judicial erosion of our home. Our land. The land of those that came before us
and hopefully those that will come after us. No treaties were signed. No new laws
were passed. But the legal definition and premise that everyone had been func-
tioning off of for the past 100 years now hangs in the balance. We are a reservation
when the state wants money to build roads. We are a reservation when the state
wants our gaming and tobacco compact money. We are a reservation when the state
wants our Oil and Natural Gas resources. We are a reservation when we pay a
gross production tax on those resources. Every land deed within our boundaries
states that we are a reservation. We are a reservation for the tourists who pass
signs, paid for by the state of Oklahoma that say YOU ARE NOW ENTERING THE
OSAGE INDIAN RESERVATION. But the courts say we are not a reservation when
we say we should not be paying state income tax when we do not live or work on
land under the jurisdiction of the state of Oklahoma. If we are under Oklahoma ju-
risdiction then where are they when drug dealers are selling methanphetamines?
Where are they when the women are being raped? Where are they when our homes
are falling in? Give us the power to raise our own taxes to provide for our own infra-
structure. Give us the power to prosecute outsiders, native or non-native, that break
the law on our lands. This is not an “extra” right. This is a human right. Rights
this country was founded on.

I want to live to see a day when the idea of human rights is not seen as radical.
I am asking for the right not to be legally erased. I am asking for the right to be
able to put my daughter’s Indian name on her birth certificate in our own alphabet.
I am asking for the right to attend a university where there are more live indians
on campus than dead ones. The right for the Iroquois Nationals Lacrosse team’s
passports to be recognized so they can attend the World Championships for the
sport that they invented. The right for the Prairie Band Potawatomi to put a tax
on their tribal gas station to pay for roads and bridges on their reservation. I am
asking for the right of self-governance. The right for Tribal police departments not
to be expected to permanently sustain themselves on grants and the federal funding
whims of someone in Washington DC, someone who will never visit my reservation
or see my face. I want Indian lands to be the last to be flooded for dam construction
along the Missouri river, and not the first. I don’t want consultation. I want the
right to say NO. I want the United States to be a leader on Indigenous rights so
that they do not have to suffer the international embaressment of being one of the
last countries to sign on.

And I do not want lip service. I want to be looked in the eye. I want you to shake
my hand and tell me that you’re on board to change the future of Indian Country.
That you will adopt this declaration and make it binding. That you will give it teeth.
That it will be the law of the land.

I was born Indian and I will die Indian but today, my nation is at war by way
of judicial amnesia. This supreme court case is a classic example of the corrosive
efforts enacted by the US federal goverment to assimilate us, the indigenous people
of this land, and in order to ultimately be rid of us. So our land, our people, our
way of thinking can be absorbed and conveniently forgotten. And the thing is, legis-
lation containing words from this declaration can stop a 500 year long quest to wipe
indigenous people from the maps of this hemisphere. It will allow us, all of us, to
develop ourselves economically and to provide for our citizens so that the federal
government does not have to. In 2004, Republican Congressman Lucas from Okla-
homa provided historic legislation that kept Osages from being abolished as a legal
entity and allowed us, for the first time in our history, to function as a democracy.
With that legislation we have made great strides. We have made health care and
housing improvements as well as bolstered our scholarship opportunities for our
youth. But the legislation stopped short of shoring up our reservation status which
is what we are now fighting.

That fight extending to Oklahoma passing state question 755, currently in litiga-
tion and billed as the ban of Sharia Law; it also banned recognition of tribal law.
My marriage certificate was issued by a tribal court of the Pawnee Nation. Under
such laws even my marriage is considered not valid.

This Geronimo code name is just another way for the United States to paint Na-
tives as enemies of the state. That has to change if we are not only to survive but
thrive as respective nations. I am just one person. From one tribe. The issues I have
raised here are not new and not relegated to my people alone. Many others struggle
under the same set of laws. All that can change with this declaration. It can turn
all those nobodies into somebodies.

I.e ka.she.na ko.ko.na
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The CHAIRMAN. Thank you so much for being here, Mr. Red
Corn. Thank you so much for your candid presentation here and
your statement.

We will have more than one round, Senator Udall. I will lead off
with some questions and I will have you do the same as well.

Mr. Coulter, thank you so much again for being here. Much of
your testimony suggests the need for a, maybe this is an under-
statement, a fairly comprehensive review, and in cases revision of
current Federal Indian law in order to be consistent with the U.S.
Constitution and international standards. In my opening state-
ment, I said we want to begin to look at setting these standards,
such as the Declaration.

Are there specific articles in the Declaration or specific areas of
existing Federal law you prioritize for early review by this Com-
mittee and the Administration?

Mr. CoULTER. Well, sure. I can point out some of them. Just to
be clear, the United States does a lot in its law and its policies that
is pretty good. It is certainly ahead of many other countries in cer-
tain respects.

But what I point out are fundamental problems that need to be
corrected. It is not meant to say that everything the United States
does is horrible, I don’t believe that. The first article that I would
particularly call attention to is Article 2 that says that indigenous
peoples are entitled to be free from discrimination in the exercise
of their rights. That is, if I can say so, perhaps the fundamental
problem. Indian and other native peoples subject to U.S. jurisdic-
tion are treated badly in a way that is not in keeping with our
American values. It is not in keeping with our Constitution. It is
a case of being denied equality before the law.

That fundamentally needs to be reviewed. That would sweep in
this problem about treating tribal property as if it is not really
property, treating money that belongs to tribes as if it doesn’t real-
ly belong to them, treating other forms of property and other sup-
posed legal rights of tribes as if they are not really protected by the
law and that they can just be dealt with willy nilly without regard
for the Bill of Rights when the Federal Government chooses to do
so.
That is all discriminatory. Other groups don’t seem to suffer from
that.

I do call attention to the position of people who live in the terri-
tories of the United States that are also denied many constitutional
rights. So that is a big one.

Article 26 on land and resource rights is another important one,
because there, United States law explicitly and expressly denies In-
dian and Alaska Native tribes the kinds of property rights that ev-
eryone else, including corporations and businesses and churches
and canasta clubs have. They all have property rights that are pro-
tected by the Constitution. But not indigenous nations. There is no
justification for that. It can’t possibly be justified. It is un-Amer-
ican, if I can say so.

So those are two big ones. Now, we could keep going, I suppose.
But if we could deal with those, it would be awfully important and
I think it would move us forward.
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The CHAIRMAN. Thank you for your response. Professor Robert-
son, having served as private sector advisor to the U.S. Delegation
to the UN Declaration negotiations in Geneva, can you briefly de-
scribe the negotiation process that was taken?

Mr. ROBERTSON. Sure, I would be happy to, I will do my best.
You realize you are speaking to a guy who is used to speaking in
50-minute blocks, but I will refrain from that.

The negotiation process meetings, and I just helped out with this
for the last three years or so, two and a half or three years, meet-
ings held roughly twice a year, ten days to two weeks per session
in Geneva. States and indigenous representatives were all in the
same room for plenary sessions and for breakout sessions, so that
we begin with assigned provisions from the draft, which everyone
had had the intervening months to look over, to shop around their
domestic governments. And we would begin addressing those on
the floor. The chair would ask for comments from the states. The
states would make comments, and then there would be weigh-in
from members of the indigenous caucus.

If negotiations went ahead and there was agreed-upon text, we
would keep moving. If they broke down, we would break out into
smaller groups to hammer out language that would then be
brought back to the plenary. It was a slow process. In some ways
a very frustrating process. I was an observer in certain measure,
because I was sort of on both sides of the room.

But in the end, a document was produced and we are here talk-
ing about implementation. So I guess I would have to say it was
a successful process.

The CHAIRMAN. Thank you very much. I have further questions
for Mr. Anaya and for Mr. Red Corn. But let me pass this on to
Senator Udall for his questions.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Senator Akaka. It was a pleasure
chairing that stereotype hearing. I know that you had looked really
forward to being there and you were unavailable to get there. But
you were there in spirit and the staff really helped and backed me
up on that. So I appreciate that.

Let me ask kind of a broad question that I think maybe all of
you may be able to jump into. One of you I think mentioned the
Declaration that FDR talked about and the International Declara-
tion on Human Rights. President Roosevelt talked about Four Free-
doms. He talked about freedom of speech, freedom of religion, free-
dom from want, freedom from fear. And when you have these dec-
larations and you talk about freedoms like this, one of the things
t}ﬁat happens 1s it moves us all forward. There is no doubt about
that.

I think when we have a universal declaration like this, a uni-
versal declaration of rights of indigenous peoples, it is, Professor,
you talked a little bit about it. It is a struggle getting there, but
it is a struggle worth having and worth going through the process.

I am wondering, can any of you give us some examples of what
is happening around the world? What are the exciting things going
on that we see growing out of this UN Declaration of rights? Is any
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of that applicable to the United States? What are the areas we
could be doing a better job on?

Mr. Coulter, do you want to start on that?

Mr. COULTER. One of the very gratifying things was that even as
we were developing the Declaration and pushing it through years
and years of negotiations, countries all over the world began to
take up these rights and understand that they were really good
things that really helped the governance in their countries. Self-de-
termination and autonomy regimes were implemented in country
after country before they were ever adopted in the Declaration,
that is before the adoption of the Declaration. Countries found out
that these rights are good things. It is really helpful to everyone
involved.

That was very gratifying, and I think that is continuing.

Mr. ANAYA. Just briefly, I have been very happy to see in various
countries that I have engaged in in my role as UN Special
Rapporteur, that there is more and more awareness at all levels of
government and discussions in the broader public about the Dec-
laration itself and the rights of indigenous peoples more generally.
What we see is a pattern of legislation and even constitutional re-
form taking place that incorporates, if not explicitly the Declara-
tion, it incorporates the principles that are found in the Declara-
tion. So that is extremely positive.

The educational value of the Declaration, I think, cannot be un-
derestimated. There are of course still negative attitudes towards
indigenous peoples worldwide. I think the last hearing that was
referenced has to do with those negative attitudes persisting in this
Country, as they do elsewhere.

The Declaration, I think, can and should be thought of as an edu-
cational instrument. What we see in many countries is it being
used and promoted as an educational instrument within the public
schools even, within various media, through various media,
through films. That perhaps is something that can be learned from
experiences elsewhere, that educational value of the Declaration,
which is I think necessary for real change to come about in any so-
ciety. We can talk about good policies, we can talk about good legis-
lation, but unless there is that solid social foundation for those
policies, and for those changes, they are going to be difficult to
come about.

Mr. ROBERTSON. I agree with what both my colleagues have just
said, and I would only add to that, another sort of side effect of this
that I have observed first-hand has to do with simple communica-
tion. Ten years ago, I sat down and thought, I should really teach
a class in Canadian First Nations law. And about a minute later,
I thought, I know nothing about Canadian First Nations Law, and
I would be the worst person in the world to teach it.

So I called a friend of mine, Brad Morse, who is now a dean in
New Zealand, teaching at the University of Ottawa then, and said,
hey, Brad, I don’t know anything about what you do and you know
a lot about what I do, but maybe your students don’t. And we set
up a distance ed course, turned out to be the first, between law
schools, or so we have been told, where my students and I taught
Brad and his students U.S. Indian law and they taught us Cana-
dian First Nations law.
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That opened our eyes to the fact of the utter ignorance of most
everybody we knew as to what other countries with similar legal
questions, I am talking about English-speaking countries here, had
done, sort of an interaction with indigenous populations. So we ex-
panded this, we now have six, seven universities around the world,
in Canada, New Zealand, Australia and the University of Okla-
homa, engaged in this conversation. That has been enormously en-
lightening.

What the Declaration did, as Tim mentioned, is it sort of made
this a live issue everywhere. There wasn’t a country in the world
that could ignore it. So we have started to, and I have started to
get communications from people all over the place who are inter-
ested in learning what is going on here and sharing what they are
doing and talking about questions.

One thing I would mention to both of you gentlemen as members
of the United States Senate is that a lot of this seems to be hap-
pening on the university level or as Jim is doing, as Special
Rapporteur, making contact with people around the world. There
hasn’t been, to my knowledge, outside of some stuff that Interior
has done, that Del Laverdure mentioned earlier, a focused U.S.
comparative effort on this. I think maybe the place to house it
would be Interior. Maybe it would be the State Department.

I would just mention that the Canadian equivalent of the State
Department, the Canadian Foreign Office and the Australian both
have desks dedicated to international indigenous issues. It seems
to me that if we are really serious about this, providing some sort
of funding to the legal office of the State Department to put some-
body in place to start having these conversations on behalf of the
United States would go a long way not only toward helping us get
educated as to what was happening in the rest of the world, but
to help the rest of the world understand what was happening here
on these issues. Then we might have some real meaningful global
effort to improve what the species does on the issue of the rights
of indigenous peoples.

Senator UDALL. Thank you.

Mr. Red Corn. I am going to be really honest. I don’t leave Okla-
homa that much, so I have no idea.

[Laughter.]

Mr. Red Corn. That is just really brutally honest. The only thing
that I can tell you is that in my lifetime, and I am not very old,
I have seen a large improvement in m own community. When I was
a little kid, the road in front of my house was dirt, and now it is
super keen, it has curbs and everything. But a lot of that has to
do with an influx of money. It is not sustainable money, it is Fed-
eral money. It doesn’t respond to or it doesn’t represent a struc-
tural change for sustainability within the community.

Now, on a global level, I can tell you that the communities in
New Zealand, the communities in Australia and the communities
in Canada have all started kicking out incredible films in and
around indigenous issues. And it has really, I think, served to put
wind in the sail for a lot of these types of issues that otherwise peo-
ple wouldn’t know about. There was a great film out of Australia,
I think, called Rabbit Proof Fence, that came out. There is an elder
that I met from Canada named Alana Subomsowim, who did an
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amazing documentary on the Oka Crisis in Canada, when they
were trying to put a golf course over a burial ground. Had a stand-
off there, it was not pretty.

But those types of things can be avoided. I think in the modern
area, with the democratization of media, which is how I am even
here, because I don’t have a big movie studio behind me or any-
thing like that, I have a camera, I point it at something, I edit it
and I throw it up on the internet along with a bunch of my friends.
That is pretty much it.

Without any type of funding, that message spreads. And it
spreads to Canada. We have a lot of people in Canada that follow
us and contacts we have made, and these other countries that are
considering this declaration, like I said, New Zealand, Australia
and Canada.

Like I said, I don’t leave Oklahoma that much, so I just know
what I see on the internet. And everybody knows everything on the
internet is perfectly true.

[Laughter.]

Senator UDALL. Thank you, Chairman Akaka.

The CHAIRMAN. Thank you very much, Senator Udall. If you
have further questions, we can certainly pick it up.

Let me ask this to Mr. Anaya. And again, I am going to ask for
your opinion. Will meeting the Declaration standards substantially
affect our standing in the world or enhance our ability to achieve
other foreign policy goals?

Mr. ANAYA. Mr. Chairman, thank you very much for that softball
that you have thrown me. And of course, unexpectedly, the answer
from me is yes, absolutely yes. The U.S., as I said in my initial
statement, has, has been a leader for human rights in the world
and has stood for human rights in the world.

It has been somewhat slow to take any kind of leadership role
on the issue of indigenous peoples for reasons that have to do with
negotiations and the no vote on the Declaration and other reasons.

But with the endorsement of the Declaration by the Government,
by the Obama Administration, the attention of the world has been
focused on the United States to see now what that is going to mean
in practical terms. That, as I said, was an extremely and still is
an extremely welcome development. It is rare when a Government
delegate at a meeting on indigenous peoples at the United Nations
gets an applause.

In the last few statements I witnessed by the United States rep-
resentative at the UN Permanent Forum on the Rights of Indige-
nous Peoples, the representative has gotten applause. There is a lot
of hope in what the United States will do because of its leadership
role. And that leadership role can help to catalyze developments
elsewhere. It can help to motivate action on a global scale. It can
help to solidify the United Nations and other international institu-
tions’ focus on the issue, and specific action by specific countries as
well. Not only by the example that the U.S. may give, but also by
its bilateral and multi-lateral cooperation, which I think is very im-
portant and has a great potential to genuinely contribute to specific
and concrete, positive developments on the ground for indigenous
peoples worldwide.
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So yes, absolutely, the U.S. can take a leadership role, and its
endorsement of the Declaration positions the Country extremely
well to do just that.

The CHAIRMAN. Thank you so much for that. The reason why I
am asking you that is that this panel is pretty well acquainted
with what is going on with the Declaration. I want your opinions,
not necessarily that of other groups or the Administration or the
Congress, but your opinion on this. So thank you very much for
that.

Mr. Red Corn, I want to tell you agin, thank you for the clips
and what you are doing with young people, and using the media
to get to them and attract their attention as well to these issues.
So let me ask you in a sense a different kind of question. As a
young native man, what does the Declaration mean to you?

Mr. Red Corn. I would say that it means there is hope. Like I
said, there is a lot of work that has been done before I was even
born. I live in a completely different time than my father has, a
completely way different time than my grandfather did. And all the
work that has been done really serves to even like, I run a small
business out in the middle of nowhere. Without the rising tide of
all of Indian Country, I would not be able to sustain a living to pro-
vide for my family on my reservation. I would be in a big city some-
where working for a large white ad agency or something like that,
in all likelihood.

But because of all the work that has been done and all the work
that continues to be done, it create, the rising tide raises all boats.

As far as reaching the youth, there is relatively little indigenous
new media that is being created, at least on a high end basis that
has viral capacity, able to access their minds and their thoughts.
We are in a different era of assimilation and acculturation. There
is more than one or two or three or four or five threats that are
served to replace our languages, to replace our songs and our
iPods, to replace what we do on the weekends, from going to cere-
mony as opposed to going to Six Flags. There are a lot of different
things that serve to pull our attention away.

Without those things, without those cornerstones of who we are,
which I consider cornerstones of our sovereignty, those types of
things will go away. And I don’t, at least for me and my family,
I am not going to stand there and watch that happen in my life-
time. So you know I am going to make sure my daughter knows
her language. I try to only speak Wa.xa.k’o.lin to her. I am trying
to raise her with everything that I have been taught. When I got
to college, I realized what a unique situation I was in, because
there were kids from relocation families that were there that had
probably five times the blood quantum, looking at me having right
now. And they were without their ways, without their culture. And
that move back towards that and their ability to reclaim that is
paramount in this struggle, because this Declaration protects those
things. It protects the erosion of those things and it holds them up
and says that they are important as alternative ways of thinking,
alternative ways of farming, alternative ways of behaving, of alter-
native ways of respect and all the protocol that goes in that. It is
embedded in the way that we conduct ourselves. It is the very fab-
ric which holds what we have left together.
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From that respect, I fully support this and I would like to see
teeth put into it, so that I can feel the effects of this Declaration
from where I live at home.

The CHAIRMAN. Thank you so much for your statement. Now I
feel good about this hearing. Without question, it is beginning to
reach people out there. I am sure it will ring about a lot of com-
ment, which we can probably use to make the kinds of changes
that are needed.

So as I said, we will have a second round. Any further questions
you may have, Senator Udall?

Senator UDALL. I think I am okay, Senator Akaka. And also, I
am looking forward to the third panel.

The CHAIRMAN. Yes. Well, thank you very much.

With that kind of comment, and the comments from our panel,
I want to again really, really thank you folks. Because I look upon
you as experts in the Declaration and legal side. We need to really
look hard on that sand see what we can do to make things, in Ha-
waii we call it pono, or make it right. So that is where I am.

Thank you for joining us and helping us. We are looking forward
to the days ahead to see what we can do about this. So mahalo nui
loa, thank you very much.

Now we will have our final panel to the witness table, please. We
have the Honorable Fawn Sharp, President of the Quinault Indian
Nation from Taholah, Washington. Frank Ettawageshik, the Exec-
utive Director for the United Tribes of Michigan in Harbor Springs.
Duane Yazzie, the Chairperson of Navajo Nation Human Rights
Commission, in Window Rock, Arizona, and Melanie Knight, Sec-
retary of State for the Cherokee Nation in Tallequah, Oklahoma.
I want to welcome our third panel, and President Sharp, will you
please proceed with your statement.

STATEMENT OF HON. FAWN R. SHARP, PRESIDENT, QUINAULT
INDIAN NATION

Ms. SHARP. Thank you, Chairman Akaka, Senator Udall. It is an
honor and privilege to be here to provide testimony on this very im-
portant topic.

On behalf of the Quinault Indian Nation, we applaud the deci-
sion of the United States to support the United Nations Declara-
tion on the Rights of Indigenous Peoples. I think it is important at
this point in time to recognize where we are in history, and at this
generation.

When you think back to centuries of despair, discrimination, the
loss of life, resources, by means that, as the earlier panel pointed
out, were contrary even to the laws of the United States and un-
constitutional, the devastation continues through today’s genera-
tion. But on December 16th, 2010, when President Obama an-
nounced that the United States would change its position and now
embrace fundamental principles and values that transcend na-
tional borders, I believe this Country, the United States, began to
embark on a path to heal the soul of Indian Country, a soul that
we see the symptoms every day in every community within our na-
tions, the levels of poverty, unemployment, alcohol and drug abuse.

So today is a very positive day that Congress is taking positive
steps to ask us tribal leaders, how can we begin to take steps to-
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ward healing, and on that new path. So it is quite remarkable to
point out, and we truly appreciate the time we have here today.

I am going to point to five specific questions. I have provided
written testimony, but I do want to focus on some basic questions
that I believe will help this Committee and provide some guidance.

The first question is, what are the next steps? From the Quinault
Nation’s perspective, we believe that some of the next steps are for
this Congress to adopt policies and legislation that address the no-
tion of free prior and informed consent as well as protections of in-
tellectual property. Throughout my testimony, I will provide some
reference to some very specific articles within the Declaration to il-
lustrate these points.

The next question that was posed to our nation is, what is good
domestic policy and what are the benefits to tribal governments,
communities and citizens. For us, good domestic policy will recog-
nize and embrace our long and traditional histories, our cultures,
our values that are unique to Indian Country and recognize that
we do have a unique political relationship with the United States,
as a fundamental principle.

The second way that we think good domestic policy can be ad-
dressed is to positively recognize, affirm and protect our jurisdic-
tional sovereign powers. We believe that that action in and of itself
gets to the point that President Obama made that words are words,
but action means so much more. And we have heard many, many
colorful words over the years. But actions come down to where the
rubber meets the road in our jurisdictional and sovereign powers.

How is good public policy, domestic policy formulated, the second
question. We believe that good policy i1s so much more than a con-
sultation process. We believe that implementing standards for the
UN Declaration means that the United States no longer has the
permission nor the power to unilaterally make decisions that af-
fects our lands, our people and our resources.

Fourth, what has not been addressed in Federal policy and how
have tribal efforts for economic development and commerce been
impacted? This is probably one of the more near and dear to the
Quinault people. In the United States, the implementation of the
Declaration must be taken in the context of our treaty-reserved
rights, including the rights to hunt, fish and gather our resources.
That is the blood line of communities in the Northwest, our ability
to hunt and fish has provided viable economies from the beginning
of time. We hope that the protections of the Declaration will con-
tinue to sustain those efforts.

Lastly, with the jurisdictional morass that is created by the
courts, Congress and the Administration, we believe we are at a
unique point in time where all three branches of government can
get behind the declaration to ensure that future generations will
have a strong foundation in which to govern their lands and terri-
tories.

A last recommendation that we would like to offer is for Con-
gress to appropriate $12 million to allow capacity building for in-
digenous peoples to participate in international conferences world-
wide. As an example, in the climate change crisis, the world is
making policy decisions without the important knowledge that In-
dian people possess. We are not at the table. And a global crisis
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like climate change requires that responsible leadership draws on
all forms of knowledge, social, political, economic and cultural. And
until we get to the table, it is not only hurtful and harmful to us
as Indian nations, but to the rest of the world. They do not have
the benefit of our knowledge.

So we ask that that will, with that action, we would see strong
implementations of Article 3, Article 18, 19, 23, Article 21, sub-
paragraph 1 with that one initiative. Thank you.

[The prepared statement of Ms. Sharp follows:]

PREPARED STATEMENT OF FAWN R. SHARP, PRESIDENT, QUINAULT INDIAN NATION

The Quinault Indian Nation applauds the decision of the United States to support
the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).
UNDRIP recognizes Indigenous rights in vital areas of self-determination, rights to
lands, territories and natural resources, cultural rights, and the concept of free,
prior, and informed consent for actions affecting indigenous peoples.

After several decades of debate and negotiation, the world community has now
reached consensus on minimum standards for the survival, dignity, and well-being
of indigenous peoples. Although the United States has a well earned record de-
nouncing the human rights records of other states that violate the rights of peoples
within their jurisdiction, it was not until 1975 that the U.S. and the Union of Soviet
Socialist Republics concluded the Helsinki Accords. It is within the framework of
those accords that the U.S. agreed to conduct its relations with Indian governments
on a government-to-government basis and to implement policies consistent with the
accords’ Human Rights baskets. The U.S. Department of State was obliged to report
to the Commission on Security and Cooperation in Europe (CSCE) about U.S. treat-
ment of Indian peoples. In its 1979 report, the U.S. government submitted state-
ments, which lend considerable weight and significance to UNDRIP.

The report included remarkable statements concerning the U.S. government’s pol-
icy on Indian self-determination:

e [The policy] is designed to put Indians, in the exercise of self-government, into a
decisionmaking position with respect to their own lives. (USA Helsinki Report to
CSCE 1979, p. 149)

e The report further asserted that the state’s relationship to Indian nations is one
where “. . . the U.S. Government entered into a trust relationship with the sepa-
rate tribes in acknowledgment, not of their racial distinctness, but of their polit-
ical status as sovereign nations.” (USA Helsinki Report to CSCE 1979)

At its core, UNDRIP is a vindication of long-standing U.S. human rights policy
since President Woodrow Wilson introduced the concept of self-determination at the
beginning of the 20th century. As the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous peoples for the United Nations stat-
ed in his August 2008 report:

[The Declaration] “represents an authoritative common understanding, at the
global level, of the minimum content of the rights of indigenous peoples, upon
a foundation of various sources of international human rights law.”

Last winter, President Obama announced the support of the United States for
UNDRIP at a gathering of tribal leaders, finally embracing an international instru-
ment that enshrines the very principles it claimed as relevant to the Helsinki Final
Act of 1975.

Now that the United States has embraced UNDRIP, attention must turn to imple-
menting its spirit and principles in domestic policy towards Indian nations.
UNDRIP sets forth fundamental principles within an international framework
WhiC{l can guide political relationships between the United States and its indigenous
peoples.

The Quinault and other Indian Nations of this country have experienced firsthand
the loss of land and resources expropriated through force, coercion, fraud, treachery,
and sometimes treaties, and continue to experience a sad legacy of devastation, frus-
tration and despair left behind by a trail of broken promises and disregard for
human rights of their peoples. Poverty, unemployment, and economic deprivation
are extreme. Social systems are inadequate to provide basic health, education, and
public safety. Tribal natural resources continue to be subject to colonial exploitation
and deterioration from neglect.
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I do not raise these points to dwell on the injustices of the past, but rather to
express my opinion that full endorsement of the UNDRIP by the United States
opens the way to embark on a path to forge a better future for the generations of
tribal and non-tribal peoples to come; and constructive relations between Indian na-
tions and the United States:

¢ Indigenous peoples have the right to maintain and strengthen their distinct polit-
ical, legal, economic, social and cultural institutions, while retaining their rights
to participate fully, if they so choose, in the political, economic, social and cultural
life of political states.

e Indigenous peoples have rights to lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.

e Indigenous peoples and individuals are free and equal to all other peoples and
have the right not to be subject to any kind of discrimination based on their indig-
enous origin or identity.

e Political states have the obligation to provide for substantive, good faith participa-
tion by indigenous peoples in legislative or administrative processes and measures
which affect their rights and interests and to obtain their free, prior and informed
consent.

e Indigenous peoples have the right to the full enjoyment, as a collective or as indi-
viduals, of all human rights and fundamental freedoms as recognized in the Char-
ter of the United Nations, the Universal Declaration of Human Rights and inter-
national human rights law.

e It must be understood, furthermore, that by endorsing UNDRIP, the United
States took a key step to enable the United States government to constructively
contribute to the current climate change negotiations. The U.S. government’s for-
eign policy is now in line with its domestic pronouncements, providing a firm
foundation upon which key implementation policies beneficial to both the U.S. and
Indian Nations internally and externally can be built.

In appearing before the Committee today, I was asked to comment on four basic
questions:

Question 1. What’s next now that there is a U.N. Declaration on the Rights of
Indigenous Peoples?

Answer. The United States should adopt policies and enact legislation as nec-
essary to effectuate the principles enunciated in the Declaration, particularly those
relating to free, prior, and informed consent, protection of intellectual property
rights.

Question 2. What is good domestic policy? What are the benefits to Tribal govern-
ments, communities and citizens?

Answer. Good domestic policy for implementing the UN Declaration would reflect
the unique body of law policy, and political relationships with the indigenous peo-
ples of the United States. Good domestic policy would also affirm tribal jurisdiction
over their lands, resources, and peoples, instead of the mish-mash created by the
social engineering of the federal courts, Congress, and the federal Administration.
Implementation of the UN Declaration would demonstrate the commitment and
leadership of the United States to the world community.

Question 3. How is it formulated?

Answer. Good domestic policy to implement the UN Declaration for application
within the U.S. would be developed through government-to-government dialogue be-
tween Indian Nations. By “dialogue”, I mean substantive discussion between
sovereigns to resolve differences, not “consultation” which has been interpreted to
enable the United States to unilaterally retain all decisionmaking power.

Question 4. What has not been addressed in the federal policy? How have Tribal
efforts for economic development and commerce been impacted?

Answer. I am unaware of a federal policy that has been adopted to implement
UNDRIP. In the United States, implementation of UNDRIP must occur within the
historical context of treaties, reserved rights, and judicial decrees

However, it must be recognized and understood that despite its frequent protesta-
tions against other states’ governments deem dismissive of human rights norms, the
political, administrative, and legal arms of the United States government have kept
American Indian nations in a state of perpetual dependency. Tribal communities
suffer from a legacy of over a hundred and fifty years of political and economic op-
pression.

The long-term economic and social future of Indian nations is dependent on main-
taining access to sufficient quantities of traditional foods and medicines both inside
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and outside the boundaries of reserved territories. In accord with the Stevens’ Trea-
ties signed by Indian nations and ratified by the U.S. Senate, Indian nations re-
served the right and privilege to hunt, fish, and gather resources to maintain tribal
life ways. The United States Congress should in accord with Article 3 of these and
similar treaties affirm the authority of Indian nations to regulate and manage tribal
hunting and gathering activities to promote our social and economic well being im-
plementing clauses in Article 24 and 26 of the UNDRIP. New legislation respecting
these two Articles of UNDRIP and clauses contained in treaties concluded between
Indian nations and the United States should bar federal, state, county and local gov-
ernments from interfering with Indian nations’ exercise of reserved rights.

The U.S. Senate should consider and enact legislation that ensures that all Amer-
ican Indians, Alaskan Natives and Native Hawaiians are able to access and benefit
from financial and technical assistance in the future available to indigenous peoples
from states’ governments and multi-lateral agencies acting in support of indigenous
peoples as a result of international cooperation and agreements thereby imple-
menting Article 23 and Article 39 of UNDRIP.

For Indian nations of the U.S., UNDRIP’s general principles must be implemented
under conditions where lands and resources are held in trust for the benefit of Indi-
ans by the U.S. The trust status protects these resources from alienation to some
degree, but it also imparts special fiduciary obligations on the U.S. which increase
transaction costs for both the beneficiaries and trustee, and imposes difficult chal-
lenges for securing loans to finance economic development activities.

Lastly, the jurisdictional morass resulting from social engineering by Congress
and the Courts must be rectified. Tribal sovereign powers need to be affirmed. Juris-
dictional conflicts and voids have created a no-man’s land on reservations where the
power to govern depends on the type of land ownership, the nature of offenses, and
the tribal affiliation of the offenders. For regulation of commerce, jurisdictional
problems have increased the difficulty of controlling development and business ac-
tivities within reservation boundaries and created a difficult social environment that
has rendered tribal members extremely vulnerable to victimization by drug and al-
cohol abuse and domestic violence.

Tribal concerns and views on Commerce, Environmental Stewardship on federal
lands and Tribal Economic Development and Trade.

The Senate with the free, prior and informed consent of affected Indian govern-
ments should recognize the right of Indian nations to freely trade and conduct com-
merce without interference by U.S. government agencies provided that Indian na-
tions conduct trade and commerce consistent with agreed international trade and
commerce statues implementing clauses in Article 21 (2), Article 36 and Article 37
of UNDRIP.

Regarding environmental stewardship, there is a long, sad history of Tribal needs
and interests falling victim to policy and economic decisions made by federal and
state jurisdictions. Tribes are suffering environmental injustice as their rights to
self-determination over their lands, resources, and peoples have often been sac-
rificed to benefit non-tribal interests—for instance tribal prerogatives are being de-
nied to compensate for environmental degradation caused by non-tribal develop-
ment. At Quinault, because of extensive and intensive non-Indian logging of old
growth forests, species like the marbled murrelet and northern spotted owl have be-
come listed under the ESA. This has led to the imposition of restrictions on tribal
activities, resulting from the loss of tens of millions of dollars in stumpage revenues,
loss of businesses and jobs in the community, and devaluation of trust assets. An
additional concern is that our reservation homeland that was set aside for our exclu-
sive use and occupancy is becoming a refuge for ESA-listed species because of con-
tinuing environmental deterioration elsewhere. Displacement of environmental costs
onto tribes is not limited to reservation lands. Desires to provide additional protec-
tion for non-Indian lands in the Chehalis Basin, dams and levees are being proposed
without adequate consideration to the threats that these structures pose to habitat
critical to sustaining treaty-protected fishery resources that are central to QIN’s
economy and way of life.

This travesty must end. Implementation of UNDRIP should include provisions
that protect territorial dominion of Tribal governments over their lands and re-
sources.

Finally, I wish to recommend that the U.S. Senate consider and enact an appro-
priation of $12 million annually for ten years to support American Indian, Alaskan
Native and Native Hawaiian delegations to participate in international conferences,
workshops, seminars, and intergovernmental consultations as an International De-
velopment initiative promoting indigenous peoples’ dialogue and agreements ad-
vancing trade, commerce, and improved understanding concerning intellectual prop-
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erty rights, biological diversity, climate change, and opportunities for economic co-
operation thus implementing clauses in Article 3, Article 18, Article 19, Article 23,
Article 29 (1) of UNDRIP.

Many of these recommendations align with consensus views of indigenous nations
and organizations in the international community. I have attached two documents
which lend context. Annex A is a joint statement entitled: “Implementation of the
UN Declaration on the Rights of Indigenous Peoples: Positive Initiatives and Serious
Concerns” and Annex B entitled: “Open-Ended Ad Hoc Intergovernmental Com-
mittee for the Nagoya Protocol on Access to Genetic Resources and the Fair and Eq-
uitable Sharing of Benefits Arising from their Utilization.”

I thank the Committee on Indian Affairs for its invitation to provide testimony
regarding implementation of the clauses and sections of UNDRIP for consideration.

The CHAIRMAN. Thank you so much. And now we will receive the
statement from Mr. Ettawageshik.

STATEMENT OF FRANK ETTAWAGESHIK, EXECUTIVE
DIRECTOR, UNITED TRIBES OF MICHIGAN

Mr. ETTAWAGESHIK. Thank you, Mr. Chairman, Senator Udall. I
would like to acknowledge all of the folks that are here that are
listening and that are part of this, those who will read this record
and who are concerned about these issues, and who are working to-
ward the implementation of this Declaration and working toward
the goodwill of people all over the earth.

There have been a number of different comments that have been
made. One of them was talking about what is happening in other
places in the world and what is happening with indigenous peoples.
And there are, I have more detail in my written testimony, but
there are several documents that I have attached to that written
testimony that demonstrate and talk about some of these things
and what has been happening.

The first one that I talk about is the United League of Indige-
nous Nations Treaty. There are in excess of 80 indigenous nations
that are signers to this at this point. And there are Maori from
New Zealand area, from Australia, aborigines, First Nations from
Canada, and tribes from the United States. We have interests from
a number of other areas, of people who are interested in this.

This is working toward the idea of finding ways to share with
each other and to strengthen each other’s endeavors in a variety
of different areas, but mostly just to work together with each other.
These are things that, there have been a lot of attempts at this at
various times in the past. This is another one, and it is in light of
a lot of the discussion that was occurring at the UN. We actually
signed this treaty prior to the time when the Declaration had
passed. And yet it was all part of that process in a way.

A second one is the statement from the first Roundtable for the
World Parliament of Indigenous Peoples from this last January. I
attended this in India, where representatives of the native indige-
nous nations all across the continental United States, Native Alas-
kans, Native Hawaiians, people from a variety of other indigenous
nations all over the earth that attended. It was in the idea of work-
ing toward implementation, but in an international way.

Another one is the Message of the Living Spirit of the Convening
of Indigenous Peoples for the Healing of Mother Earth at the cul-
tural territory of the Maya. It is quite a big title, takes the full top
of the page. You get a pretty good idea what this is. This was put
together by North American indigenous people from Mexico, Can-
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ada and the United States. This was done in Palenque, in the State
of Chiapas, in Mexico. We had nearly 150 representatives who put
this document together, talking about maintaining balance in the
direction, the four direction teachings, maintaining of balance be-
tween earth, water, fire and wind. And the things that need to be
done to protect, the document goes into some detail about assessing
the strengths and our traditional teachings in these areas.

But also the disharmony that is occurring in each of these direc-
tions and the disharmony that is threatening our very existence on
earth, addressing some of the points that President Sharp talked
about, in terms of, it is important for us to be at the table. We have
some very important teachings that can inform the process.

Other documents are the Mystic Lake Declaration, which came
from the Native Peoples Native Homelands Climate Change Work-
shop II. NASA was one of the sponsors of this, as well as others
who were people from all over the continent who came to that. And
this was putting together a statement that would help inform the
process in Copenhagen. Once again, talking about the harmony and
disharmony and things that were there. There are some very
strong things that come out of that.

And the last document that I have is the Tribal-State Climate
Accord in the State of Michigan, where the tribal governments and
the State of Michigan have signed an accord on how we are going
to be working on implementing the discussions to deal with the
issues that come relative to climate.

These all have two major things that they are dealing with. They
are dealing with environmental traditional knowledge and how
that relates to climate. And they are dealing with inherent sov-
ereignty, and they are making the statement that as indigenous
peoples, we have this inherent sovereignty that is, no one can give
you sovereignty. You are either sovereign or you aren’t.

The indigenous peoples, when you have the recognition process,
for instance, which is one of the areas that I gave testimony on
here before this Committee, in a previous hearing, the problem
that comes up is that we often, the system seems to look at this
as if you are looking at a people and you are either, you are going
to decide whether you are going to grant them sovereignty.

But that isn’t the case. It is a case of deciding whether you are
going to have diplomatic relations with this sovereign entity. You
have to decide t